
Joint Standing Committee on Foreign Affairs, Defence and Trade 
  

 

Submission No 4 
 
 

 
 
 

Inquiry into Illegal Logging Prohibition Bill 2011 
  
 
 
 
 
 
 

 Name:                         Mr Thorry Gunnersen AM 
 Executive Chairman 
 
 
 Organisation:              Gunnersen Pty Ltd 
 112 Salmon Street 
 Port Melbourne VIC 3207 
   

 









Other matters that have informed this recommendation are:

Alienation of trading partners
It is already clear Australia’s political and economic relationships with at least four of our 
significant regional neighbours – Papua New Guinea, Indonesia, Malaysia and New Zealand –
will be affected. 

Perverse outcomes
On the basis of the legal opinions and well known instances where unrealistic prohibitions have 
been placed on undesirable human activities, the legislation can be expected to force some 
amount of timber exports underground. The danger is that the ILP law will thus have a result the 
opposite of what is intended: timber exports being driven into the hands of individuals and 
organizations who trade ‘on the fringe’, with landowners being exploited through lack of 
capacity to conform to Australia’s requirements for documentation, and incentives created for 
corrupt “industries” overseas, such as for the production of fraudulent documentation.

Unrealistic demands of the Due Diligence regulations 
The documentation requirement problems are not related to legality status, but due to real-world 
information availability. This can best be illustrated by examples from other sectors; the food 
industry and the Australian furniture manufacturing industry. An importer or manufacturer 
would not generally know the field of harvest for the peas in a can or the origins of every speck 
of flour in a loaf of bread. An Australian furniture manufacturer would not be expected to know 
every species of timber and wood-fibre in his raw materials and components. Similarly, the exact 
origins and species of each wood fibre in imported paper, in composite panels such as MDF, or 
in imported furniture, cannot necessarily be known. Yet this information will likely be required 
for the completion of Importer Due Diligence.1,2

Breaches of Commercial Confidentiality
Commercially confidential information from the Statement of Compliance (Due Diligence Declaration) 
could be publicly released3, threatening valuable supplier/customer trade relationships. This 
includes:
 Volume and value information (as requested on this form) will yield prices. 
 Supplier identity and product information is extremely valuable intellectual property for an 

importer, and yet could be publicly released available for use by competitors. 

Lack of reliable data on Illegal timber entering Australia
The Final P�yry Report to DAFF, 12 February, 2010, entitled “Legal forest products assurance 
– a risk assessment framework for assessing the legality of timber and wood products imported 
into Australia” asserts that “the current methods of (quantifying the volume and value of 
illegally-sourced wood products imported into Australia) lacked reliable data on which to base 
policy.” 

Human Rights
Human Rights come under the responsibility of the Joint Committee of Foreign Affairs, Defence 
and Trade4. The existence of a requirement to show legality for all imports (via the Due 
Diligence requirements) appears to be based on a “presumption of guilt” (that there is a high 



likelihood of illegal timber being present). This reversal of the onus of proof goes against 1,000 
years of sound legal tradition and justice, and is a breach of one of the most fundamental of 
human rights – the presumption of innocence. 

In the absence of any reliable data indicating a high likelihood of illegal timber in imports (as per
Final P�yry Report) such a presumption of the “innate” guilt of importers cannot be justified. If 
anything, the percentage of illegal material in timber imports is likely to be low, of the order of 
five percent5 at the most. 

Inadequate definition of the crime
The Bill creates a crime without adequately defining that crime: There is no list of products to be 
regulated, the definition of “illegal logging” is broad and the regulations do not yet exist. The bill 
does not present any method or jurisdiction for the resolution of problems arising from conflicts 
between local, regional/State, National, tribal/customary and International laws. Such vagueness 
and uncertainty is contrary to the principles of good law and human rights, and is also a threat to 
businesses enterprise and therefore economic growth6, both in supplier countries and in 
Australia.

The legislation, as it stands, opens the way for activists to disrupt the legal conduct of forest 
growers, and those in forest based and dependent industries. With “illegal logging” so broadly 
defined every operation anywhere could be in technical breach of something – inadvertently,
temporarily or retrospectively. It will open the way for having the management, and then 
economic value, withdrawn from forests and plantations. 

The ILP Bill, the Lacey Act and the European illegal logging laws
Reference has been made to the harmonization with the USA which the ILP legislation is 
intended to achieve through alignment with the Lacey Act. However, the Lacey Act is now 
starting to be discredited7, is costing the US Government significant amounts of money8 and the 
Act is possibly heading major revision9.

The aspiration has also been expressed that adoption of the ILP Bill will complement the work 
being done in the EU requiring verification of legality. This implies alignment with the EU 
Forest Law Enforcement, Governance & Trade/Voluntary Partnership Agreements 
(FLEGT/VPA’s) and the European Timber Regulation (EUTR), the implementation of which 
now seems to have stalled or considerably slowed10. 

Recognition of country specific schemes
Australia’s regional partners are developing their own processes to verify the legality of sources 
of timber (eg. MTTC, LEI and SVLK) The Bill as it stands provides no scope for recognition of 
such processes because it requires the risk assessment to be Australia-originated with little 
opportunity for input from supplier countries. For example DAFF Illegal Logging Stakeholder 
Working Group consultation process does not include supplier country representatives.

International Social and Economic Impacts
Governments and industry in all countries connected to Australia through the timber and wood-
products trade will be tied in complex knots of compliance, justification and documentation. It 
will increase cost of manufacturing wood products; it will constrain living standards of rural and 



regional people, not only in the SW Pacific, but also in several Asian economies, in far-away 
places like Brazil and Chile, and even some African countries. According to the Department of 
Agriculture, Fisheries and Forestry, Australia imports timber and wood products from about 80 
countries, none will be immune from the confusion, uncertainties and disruption that will result 
from this bill.

Business Compliance costs
Business compliance costs and impacts have not been calculated; the Small Business Impact 
Statement commissioned by the Australian Government was unable to estimate regulatory and 
due diligence compliance costs. It is of concern that a report11 on the European Timber 
Regulation states that “Small and Medium Enterprises do not have the technical, financial, 
financial and human resources to carry out complex (Illegal Logging) Due Diligence”.  
 
Cost estimates cannot be extrapolated from Sustainable Forest Management (SFM) Chain of 
Custody (FSC, PEFC/AFS) costs, because these operate only on established audited supply 
chains, and with just 9% of the world’s forests certified12, most timber is not covered. (Note that 
lack of SFM certification is not necessarily an indication of “high risk”; only 1% to 5% of 
sustainable hardwood forests in the EU and US, and 55% of New Zealand pine plantations are 
certified.)  

National Economic Impacts
There are serious practical difficulties that will flow from the implementation of the proposed 
law. These are outlined in my Submission to the Senate Rural Affairs and Regional Affairs and 
Transport Legislation Committee. The broad economic impact will best be analysed by a 
professional, independent input-output study,  which could be expected to reveal a wide raft of 
industries that will suffer negative impact – building, joinery, furniture, mining (re-locatable 
buildings), chemicals, transport, recreational vehicles, boat building, art and crafts etc.; all these 
industries use products derived from wood. 

Conclusion
Certainly illegal logging is a problem in some countries. What is questioned is whether this bill 
will be an effective, efficient and just way for Australia to reduce this problem. Continuing 
review of the ILP Bill, 2011 provides opportunity to consider the Griffith/Jellis Opinion. This 
concludes that the Bill is “flawed to the point of incongruity”. In fact, not to review it will only 
serve to increase the risk that the legislation and its accompanying regulation will be challenged 
in the High Court. 

NOTES

1. “Draft Statement of Compliance (Due Diligence Declaration)” form, 
http://www.daff.gov.au/__data/assets/powerpoint_doc/0008/2127653/compliance.ppt

2. “Draft Due Diligence Principles” attached

3. Senate Standing Senate Standing Committee on Rural Affairs and Transport – Report – Exposure 
draft and explanatory memorandum of the Illegal Logging Prohibition Bill 2011, 23 June 2011, 
“List of Recommendations - Recommendation 5, 5.41 - The committee recommends that the 
Department of Agriculture, Fisheries and Forestry give consideration to providing visibility to 



the declaration process and that transparency is assured by way of: A requirement that the 
importer regularly publish, or provide publication of, the declarations in a publicly accessible 
form;”
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=rat_ctte/log
ging_bill_2011/report/b01.htm

4. Australian Parliament House website, Joint Standing Committee on Foreign Affairs, Defence and 
Trade  - Committee Establishment, Role and History, 
http://www.aph.gov.au/Parliamentary_Business/Committees/House_of_Representatives_Commit
tees?url=jfadt/establ.htm

5. 90% of timber imported into Australia is from low risk countries such as Canada, the EU, the US 
and plantation pine from Chile and New Zealand*. Of the remaining 10% of imports from higher 
risk countries (Indonesia, Malaysia and Papua New Guinea), NGO estimates of illegality are 
around 30% – 60%. Using this figure (which may or may not be accurate or reliable), only 3% to 
6% of timber imports would be illegal.
* See “AFWPS IMPORTS quarterly index – Table 32 Imports of Sawnwood Summary”, 
ABARES, June 2011,  
http://adl.brs.gov.au/data/warehouse/afwpsd9able001/afwpsd9able201111/afwpsImports201111_
1.0.0.xls#'49 Imp swp '!A1 

6. See for example http://legal-dictionary.thefreedictionary.com/Criminal+Law “A citizen and the 
courts must have a clear understanding of a criminal law's requirements and prohibitions”, and 
http://www.forbes.com/2010/03/30/vague-laws-economy-government-opinions-contributors-
timothy-sandefur.html “There's probably nothing more dangerous to individual rights than vaguely 
written laws. They give prosecutors and judges undue power to decide whether or not to punish 
conduct that people did not know was illegal at the time……Vague laws aren't just a threat to 
individual freedom. They constrict economic growth and discourage legitimate enterprise” 

7. Americans for Forfeiture Reform, “Reforming the Lacey Act”,
http://forfeiturereform.com/2012/03/08/the-end-of-the-lacey-act/

8. “Much still unsettled with Lacey Act - Companies still uncertain about law's effect”, 
Heath E Combs, Furniture Today, April 5, 2012, http://www.furnituretoday.com/article/550060-
Much_still_unsettled_with_Lacey_Act.php

9. “H.R. 4171: Freedom from Over-Criminalization and Unjust Seizures Act of 2012”, US House of 
Representatives Bill, 2012, http://www.govtrack.us/congress/bills/112/hr4171/text

10. “WWF Government Barometer”, 
http://barometer.wwf.org.uk/what_we_do/government_barometer/

11. “Support study for development of the non-legislative acts provided for in the Regulation of the 
European Parliament and of the Council laying down the obligations of operators who place 
timber and timber products on the market - Final report”, EU DG Environment, 
http://ec.europa.eu/environment/forests/pdf/EUTR-Final_Report.pdf

12. Rio Forest Certification Declaration,
http://www.rioforestcertificationdeclaration.org/en/about/index.php
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