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Ministerial Directions to Statutory Corporations

Major Issues Summary
Over the past ten years, the Commonwealth Government has withdrawn from the
oversight ofthe day-to-day operation ofmany of its business and statutory authorities. The
managers have been allowed to manage, while government has concentrated on policy
formulation and the overall steering of these entities.
Yet the government's withdrawal from the operational level has not been complete. The
government is not an ordinary business owner and it has preserved its ability to intervene,
where necessary, in the affairs of entities under its control. Needless to say, such
interventions can be politically controversial.
Parliament has sought to regularise the means by which the executive may intervene in the
affairs of statutory corporations by granting the portfolio Minister a formal power to direct
the corporation. The breadth of these powers varies. The power might extend to all of the
activities of the corporation, a specified range of activities, or specific transactions.
Two problems have emerged with this form of regulation. First, as the recent case of
Hughes v Airservices Australia (1997) 146 ALR 1 illustrates, Ministers have ignored the
statutory power of direction, and have continued to exercise informal influence over the
corporation. These informal communications between Ministers and boards occur in a
zone of moral and legal uncertainty. No firm rule has developed for their regulation.
Company law norms regulating this practice are difficult to apply, as it is difficult to
reconcile the structure of the statutory corporation and the ministerial directions power
with the governance arrangements of the private sector company.
The second problem lies in the judicial interpretation of statutory directions powers. Up
until recently, the courts were quite content to interpret these provisions through
conventional methods of statutory interpretation (i.e. the 'purposive' and 'literal'
construction methods). But the decision of the High Court in Lange v ABC (1997) 145
ALR 96 and that of the Federal Court in Hughes, indicates that courts are now more
willing to interpret the accountability structures of statutory corporations by reference to
implications drawn from the Constitution.
The Lange case established that specific sections of the Constitution prescribed a system
of 'responsible government' for the Commonwealth. The court had little to say about the
requirements of responsible government. Indeed, these requirements have been kept vague
by courts, so as to preserve the flexibility of Parliament to pass legislation allowing the
executive to organise its activities in new ways.
The Hughes case appears to restrict this flexibility by adopting a much stronger and
narrower approach to the requirements of 'responsible government'. In particular, the case
suggests that the Constitution requires statutory corporations to be accountable to
Parliament through the principle of ministerial responsibility notwithstanding any

I

Ministerial Directions to Statutory Corporations

additional means that Parliament may choose (e.g. approval of corporate plans, financial
reporting, dividend policy, imposition of directors' duties). This emphasis on ministerial
responsibility allowed the court in Hughes to interpret a ministerial directions power as
being broad enough (i) to allow a Minister to intervene in any aspect of the board's
decision making, provided he or she did so through the use of the statutory power; and (ii)
to support the Minister's right to receive any corporate information he or she required
(whether confidential or not) in order to exercise that power.
This strong form approach to responsible government gives cause for concern. First, it
appears to lack constitutional foundation. Secondly, it runs the danger of placing undue
emphasis on a particular form of relationship between Parliament and the executive, that
of ministerial responsibility. This emphasis might frustrate Parliament's ability to create
other forms of executive accountability, which might better accommodate the changed
nature of contemporary social and economic phenomena. Private sector style corporate
governance techniques for statutory corporations are one example. The use of companies
incorporated under the Corporations Law are another.
This paper restricts itself to Commonwealth bodies which are cast in the form of the
statutory corporation rather than the Corporations Law Company. But the elucidation of
the theory of responsible government is also relevant for the latter. The ability of a theory
of responsible government to remain flexible is critical to the evolution of the working
Constitution.
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Introduction
This Research Paper addresses the problem of informal communication between Ministers
and the boards of statutory corporations and Parliament's attempt to regulate these
communications through the enactment of formal ministerial powers of direction over the
corporation. Directions powers are an attempt to reconcile two conflicting needs-the
executive's need to delegate decision-making to an agent and the executive's need to
preserve its capacity to intervene in the agent's decision-making. Formal directions
provisions do not necessarily resolve the problem of informal communication. They are
often ignored by Ministers, and their interpretation forces courts to grapple with uncertain
areas of constitutional law.
Judges interpreting ministerial direction provisions have generally approached the task by
attempting to give effect to Parliament's intention through conventional techniques such as
the literal and the purposive construction of the statute. But the increased judicial
recognition of the system of responsible government prescribed by the Commonwealth
Constitution1 has raised the possibility of a broader field of interpretation. This paper
attempts to assess the merits of rival approaches to the requirement of responsible
government in the conduct of the affairs of statutory corporations by reference both to
their constitutional underpinnings and to their ability to facilitate historical changes in the
form of accountability Parliament might think appropriate.
Part 1 describes the problem of informal Minister-board communication and seeks to
contextualise it within the peculiar governance structure of the statutory corporation. The
enactment of ministerial directions power is treated as a response to these structural
problems. Part 2 reviews the theory of responsible government as it is emerging from the
courts and constitutional scholarship in order to ascertain the background to the judicial
interpretation of directions powers. Part 3 reviews the rival approaches to responsible
government and their implications for the construction of directions powers.

The problem of informal Minister-board communication
Statutory corporations possess governance structures which are idiosyncratic. In the
standard case, the statute which establishes the corporation will allocate formal
responsibility for decision-making between the board of the corporation and the executive
(usually represented by the Minister) and defrne formal avenues of communication
between the two parties.
But behind this formal fayade, there is usually a high level of informal communication
between the Minister, the department and the board and management of the corporation.
These communications occur in an area which is effectively unregulated by legal rules or
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conventions. Often, these infonnal techniques will be used by the Minister to influence the
board's decision-making.
Statutory powers of ministerial direction over a corporation must be understood as a
response to this situation. Such powers attempt to satisfy two conflicting needs-the
executive's need to delegate decision-making to an agent and the executive's need to
preserve its capacity to intervene in the agent's decision-making.

The governance structure of statutory corporations
A statutory corporation is an artificial legal person with perpetual succession2 created by
statute. It has the right to sue and be sued and has such other legal capacity as Parliament
may validly confer upon it. Beyond the possession of these basic characteristics, the highly
malleable nature of the fonn does not allow the statutory corporation to be conceived as a
fixed legal category.
Some statutory corporations are nothing other than a 'corporation sole' in which legal
personality is conferred upon an office in order to distinguish it from the natural person
who is its temporal occupant. 3 Other statutory corporations provide the governance
structure for the conduct of large-scale governmental activities, ranging from the
commercial (e.g. the sale of goods and services) to the non-commercial (e.g. regulation,
industry representation and research).4 The historical uses of the fonn have differed
enonnously.5
The Commonwealth Executive has also used Corporations Law companies to perfonn
activities. Some of these companies are proprietary companies, some are companies
limited by guarantee. Others, like the telecommunications carrier Telstra, are listed public
companies in which private investors may hold shares. Government Business Enterprises
(GBEs) are simply a collection oflegal entities that have been categorised as such because
they conduct substantial commercial activities. Some GBEs are statutory corporations.
Others have been created as private-sector style companies incorporated under the
Corporations Law. Parliament and the Department of Finance have imposed additional
oversight mechanisms and controls on GBEs which have been created in response to their
commercially-oriented character. 6 Both statutory corporations and Corporations Law
companies controlled by the Commonwealth are subject to the Commonwealth Authorities
and Corporations Act 1997 (Cth).
For the purposes of this discussion, the Research Paper will focus on the circumstances of
larger contemporary Commonwealth statutory corporations such as the Commonwealth
Scientific and Industrial Research Organisation (CSIRO), the Australian Broadcasting
Authority (ABA), the Special Broadcasting Service (SBS), the Australian Trade
Commission (AUSTRADE), or the Grain Research and Development Corporation. 7
These organisations conduct activities on a financial scale and with a labour force of a size
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that would easily place them within the category of the large proprietary companl had
they been incorporated under the Corporations Law. They are also the type of organisation
that is more likely to experience the problem ofinformal Minister-board communication.
In the case of these statutory corporations, the parent statute will create a memberless
corporation comprising a board ofdirectors, to be appointed by the executive, with defined
tenure and conditions for removal. Provision might be made for a 'government director'. In
practice, this director is a nominee of the executive and is usually employed as a public
servant in the relevant portfolio area. Responsibility for the statutory corporation is
granted under the Administrative Arrangements Order to the Minister in charge of the
Department of State most closely related to the activities of the corporation.
The corporation is vested with a range of powers necessary for the conduct of statutorily
defined functions. But the statute will usually reserve, for the ministerial principal,
authority over certain aspects of corporate decision-making. This will usually be through a
series of legal techniques which enable periodic flows of formal communication between
principal and agent, e.g. the ministerial approval of periodic operational, financial and
corporate plans. The preparation of annual reports and the corporation's subjection to audit
by the Auditor-General further supplement the informational needs of both the executive
and the Parliament.
The parent statute will also regulate formal non-periodic communication between the
political principal and the board of the corporation. The statute may require the board to
obtain the Minister's approval for a range of specified transactions (e.g. borrowing,
investment, entry into a contract, price-setting). It may also require the directors to notify
the Minister of the occurrence of specific events or the general conduct of corporate
operations. Many of these requirements have now been applied generically to statutory
corporations through the Commonwealth Authorities and Companies Act 1997 (Cth).9
In the background of these controls lie other formal oversight mechanisms. Parliament
retains the right to inquire into the affairs of the corporation. lO Through statute, or the issue
of administrative guidelines by the executive, other departments or agencies might be
granted authority over specific aspects of corporate operations: for example, the Minister
for Finance might be granted oversight of corporate borrowing and 'dividend' policy; the
approval of the Department of Foreign Affairs may be required for ventures outside the
jurisdiction; or the approval of the Department of Industrial Relations for staff salaries and
so on.
Depending on the character of the decision, II and the rules of standing,12 the board's
actions might be subject to scrutiny by the courts at the snit of a member of the public. In
this circumstance, the review of board decisions will be based on the judicial review of
administrative action rather than the general law goveming the director's fiduciary duties
to the corporation. 13 Depending on the identity of the statutory corporation,14 corporate
information may be examined by the public under freedom of information legislation
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(albeit in a manner limited by considerations of commercial competition and state
confidentiality).

The evidence on informal Minister-board communication
Oversight and coordination is also established through informal communication between
the board (and management) and various parts of the executive. These communications
range froni the ongoing contact between senior management and members of the portfolio
department or the Minister's office, to the phenomenon which is the focus of this paper the direct intervention of the Minister in corporate decision-making over issues allocated
ex ante to the board under the parent statute.
Within the Anglo-Australian legal system, the most systematic inquiries into ministerial
intervention of this nature have been occasioned by the large scale nationalised industries
of post-war Britain. IS The British Parliament was so concerned by the visible growth of
extra-statutory ministerial control, and 'the lack of clarity about purposes, policies,
methods and responsibilities' that ministerial intervention created, that it held a Select
Committee Inquiry into the Ministerial Control ofthe Nationalised Industries (1967-68).16
Evidence before the Committee by corporate officers and public servants confirmed the
extent of de facto ministerial control over the industries. Variations were noted in the
pattern of ministerial intervention between industries, in the personal styles of Ministers,
in the extent of ministerial control and its historical background. 17
Empirical data on the frequency of ministerial interventions in Australian statutory
corporations is not available; nor is it ever likely to be available due to the inherent
methodological difficulties in ascertaining and measuring the exercise of political
influence. The recent case of Hughes v Air Services Australia (discussed below) has
provided some insight into the marmer in which Ministers will attempt to influence boards
and also the manner in which the senior management of statutory corporations will
cooperate quite closely, on an informal level, with members of the portfolio Department.
Ministerial interventions in board affairs have also been documented in the case of entities
such as the Australian Broadcasting Corporation, Telecom, the Overseas
Telecommunications Commission and the Civil Aviation Safety Authority.18 Evidence
regarding ministerial intervention in respect of government companies is too limited to
support firm conclusions. 19
These events have often been the subject of political controversy.20 The relationship
between the Minister and the board is so deeply influenced by the location of the statutory
corporation within the political system that informal Minister-board communication
occurs in a space governed more by political habit and expediency than by legal norms
and conventions.
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The propriety of informal Minister-board communication
Both British and Australian administrative history reveal an absence of conventions
regarding ministerial intervention in the affairs of statutory corporations. Paul Finn's21
study of the practice of colonial boards in New South Wales, Victoria and Queensland
found that although British and colonial practices in relation to the accountability of
boards differed, the colonies presented no unifonn model for Minister-board relations.
Each colony appears to have positioned its various 'Boards', 'Trusts', and 'Commissioners'
in different degrees of proximity to the executive, represented variously by one or more
Ministers of State, or the Governor-in-Council.
The failure of the British Select Committee on Nationalised Industries to formulate
principles for the exercise of ministerial control is instructive.22 On the one hand, the
Committee accepted that, whatever the theoretical arguments in favour of making all
exercise of ministerial control precisely formal and authorised by statute, some degree of
informality was unavoidable. Indeed the informality of Minister-board relations made it
possible to respond flexibly to sudden changes in circumstances. The Committee proposed
that the respective responsibilities of board and Minister be discussed informally and then
tabled in Parliament. On the other hand, the Committee could not forgo the need for
formal statutory regulation. The Committee concluded that Ministers should use statutory
powers as their main instruments of strategic control. And in cases of ultimate
disagreement between Ministers and boards, the Minister should be required to act
formally if his or her directions were to be put into effect. 23 This ambivalence towards
the respective roles of boards and Ministers is also reflected in the international public
administration literature. 24

Structural reasons for the problem
Directors in the Corporations Law company owe their fiduciary duties to 'the company as
a whole' and not to any particular shareholder, whether that shareholder is in a position to
control the company or not. 25 Even the board of a wholly owned subsidiary company is
not bound to comply with the directions of the controllers of the company.26 Where a
controlling member of a corporation attempts to dictate informally a course of action to the
board, such a communication is legally ineffective. The directors are under no duty to
obey such a communication, and indeed would be in breach of their duty if they were to
~w?

.

Company law has a very simple solution to the problem of informal communication
between the board and shareholders. Informal communication is tolerated provided that it
does not breach the directors' fiduciary duties. Where company directors have habitually
observed informal directions, the controller would be considered a 'shadow director' and
would be exposed to any liability that might arise as a result ofhis or her actions.28
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This solution cannot be applied to the statutory corporation due to its different legal
structure. These structural differences are also the source for much of the uncertainty
surrounding the problem of informal Minister-board communication. Three key
differences may be noted in this regard:
First, the governance structure of the corporation derives from the combined exercise of
both the legislative power (controlled by the executive in the Westminster system) and the
executive power. Parliament's monopoly over the legislative power allows it enormous
latitude in defining the le~al incidents of the corporation and the general law enviromnent
within which it operates.2 Significantly, legislation may be used to detennine the division
of corporate powers between the board and Minister and may qualify the fiduciary duty of
the directors to 'the corporation as a whole,.3o This aspect of the statutory corporation's
governance package deprives it of the benefit of the minimum company law norm
regulating the flow of informal principal-agent communication, viz, such communication
is pennissible provided that it does not undermine the fiduciary duties of the directors.
Secondly, the statutory corporation necessarily falls within the ambit of the doctrine of
responsible government. 31 As will be seen below,32 the precise character and content of
this relationship of accountability is unclear. But its existence may require a Minister who
has been assigned responsibility for a corporation to intervene in its affairs in a manner not
pennitted to the shareholder of a private company. The demands of responsible
government may also generate additional informational needs (and associated costs) not
experienced by a shareholder private principal which might cut across fiduciary
obligations regarding the confidentiality of corporate information.
Thirdly, the executive is by its very nature engaged in the pursuit of multiple and often
conflicting objectives. Within the statutory corporation, this internal conflict is realised in
the interplay between corporate profit objectives, corporate non-profit objectives (e.g. the
provision of loss-making services for reasons of social policy) and extra-corporate
objectives (e.g. the conformity of corporate action to the government's foreign policy and
employment policy). The pursuit of these objectives might be directed by different parts of
the executive each of which is concerned with a particular policy,33 or by the same part of
the executive in response to electoral pressures.

The inherent insecurity of the executive's term of office34 may force it to influence the
corporation in a direction which conflicts with the statutory corporation's own perception
of its objectives. By contrast, the problem of a shareholder attempting to dictate to the
board of a company a non-profit or extra-corporate objective, rarely arises in the
Corporations Law company. Large proprietary compauies are fundamentally driven by
the profit motive. The law has responded accordingly, by embodying the understanding
that a director's fiduciary duties may be breached if he or she puts a wider notion of
corporate social responsibility before the financial interests of the company.35 This aspect
of the directors' fiduciary duty is of little utility to the statutory corporation in
circumstances where it is directed to pursue non-profit or extra corporate goals.
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Ministerial powers of direction as asolution
Attempts to regulate informal Minister-board communications have fOlUldered on a basic
conflict between the need to delegate decision-making to an agent, while preserving the
principal's capacity to intervene when it chooses
In Australia, Parliaments have turned to the grant of statutory powers of ministerial
direction. 36 Although the device has been used in legislation enabling corporations for
quite some time, there has been a dramatic increase in its use over the past fifteen years. 37
This has been accompanied by the growth in manner and form guidelines for the use of
such powers. 38 The most important reason for this development is the influence of
managerialism in the restructuring of the public sector. While govermnent has withdrawn
from the control of operational detail in statutory corporations and departments, entrusting
such control to seuior public sector management, it still requires devices such as the
ministerial direction in order to exercise control over this detail as the need arises. 39
The statutory directions power is also a means for limiting informal Minister-board
communication. These provisions are an attempt to divert informal principal-to-agent
communication into a transparent formal channel and aim at discouraging (informal)
communication outside this channel.
The legislative results have been varied. 40 Statutory powers of direction range from the
grant of a broad discretionary power of direction over the entire breadth of a corporation's
activities to more limited powers circumscribed to particular corporate functions or
transactions. In some circumstances, the corporation's compliance with the ministerial
direction is mandated, but the corporation is granted indemnity from any legal liability that
might arise from the implementation of the direction. 41 Yet another variation is the
imposition of an obligation upon the statutory corporation to comply with govermnent
policies notified to it by the Minister,42 a formulation which raises the difficult legal
question of how the board is to determine the precise content of the policy and its
application to the matters before it. 43
These provlSlons no doubt offer guidance in determining which ministerial
communications to the corporation fall squarely within or without the channel of
communication delineated by Parliament. Yet the experience of statutory corporations-as
with other, less autonomous parts of the bureaucracy--eomprises many incidents which
resist this neat dichotomy. The Minister might attempt to use the statutory power to direct
the corporation on matters not covered by the power; or the principal may communicate its
desire for a particular outcome, but refrain from an (otherwise valid) exercise of the
statutory power in order to achieve it.
A further difficulty with directions provisions, is their interpretation by the courts. As will
be seen in the remainder of this paper, when these provisions are litigated, judges will not
only have to decide questions such as 'How closely did Parliament intend the statutory
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corporation to be controlled by the executive?'. They may also have to answer the
questions 'In what manner ought the executive be accountable to Parliament for its
activities?'. The second question forces the interpretation of directions provisions into the
murky constitutional understandings of the requirement of a system of responsible
government.

The position of statutory corporations in the framework of
responsible government
It is clear that the affairs of the statutory corporation must be conducted within the
framework of responsible government. What such a proposition entails in practice is
disputed. Traditionally, there was an expectation that the requirements of responsible
government could be met through the principle of ministerial responsibility-whether
such a requirement be imposed by the Commonwealth Constitution or not. But this may
no longer be an adequate way of addressing the question. The manner in which this
question is resolved is important for the interpretation of a Minister's powers of direction
over a statutory corporation.

The meaning of responsible government
It is now clear that the system of government established by the Commonwealth
Constitution is based on the assumption of responsible government. There had always
been support for this proposition in constitutional jurisprudence,44 but the matter was put
beyond doubt in Lange v ABC (1997) 145 ALR 96, a case which considered the implied
constitutional right to freedom of political speech and its relationship to the law of
defamation. In a unanimous judgment, the High Court identified the sections of the
Constitution which prescribed a system of representative and responsible government. The
sections said to support the system of responsible government were sections 6, 49, 61, 62,
64 and 83 of the Constitution.45
.
Section 61 of the Constitution vests executive power in the Queen and declares it to be
exercisable by the Governor-General. The power 'extends to the execution and
maintenance of this Constitution, and of the law of the Commonwealth'. Section 64
empowers the Governor-General to appoint Ministers to administer the departments of
State of the Cornmonwealth, makes such Ministers members of the Executive Council
(established under section 62) and requires such Ministers to be elected representatives.
Section 83 ensures that the legislature controls supply, while section 6 requires that there
be a session of the Parliament at least once in every year. Section 49 'provides the source
of coercive authority for each chamber of the Parliament to sununon witnesses, or to
require the production of documents, under pain of punishment for contempt,.46 Finally,
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these sections must be read in conjunction with those constitutional provisions which
establish a system ofrepresentative government. 47
There has never been agreement as to the precise components of a system of responsible
government and it is beyond the purpose of this paper to review the voluminous debate on
this matter. 48 Earlier scholarship on the requirements of responsible government generally
moved from the same sections of the Constitution identified in Lange in order to state that
responsible government in Australia contains at least the following elements: 49
1.

Ministers have to be members of Parliament.

2.

Ministers require a majority in the popular House of the Parliament to hold office.

3.

The Houses of the Parliament (presumably the popular Houses) can be dissolved
before the expiration of their maximum terms. 50

4.

Public servants must have different tenures from their Ministers.

The High Court did not seek to define responsible government exhaustively; thus, the
precise identity of all the system's components remains to be determined. Yet Lange
establishes an account of responsible government which is potentially broad enough to
encompass the totality of Parliament's formal relationship with the executive. 51 If the logic
of the court's analysis is followed, the system of responsible government might extend to
all formal instruments which Parliament may use to inform itself about, and exercise
influence over, the affairs of the executive.
In relation to the affairs of statutory corporations, these instruments will typically include
52
Parliamentary Inqniries and Committees such as the Joint Committee of Public
Accounts, the Senate's Legislative Committees and the Senate Standing Committee on
Finance and Public Administration. 53 One might speculate as to whether the activities of
the Auditor-General might eventually be contained within a judicially recognised theory of
responsible government. 54
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The principle of ministerial responsibility
The principles of individual and collective ministerial responsibility to Parliament are
components of our system of responsible government. They are based on conventions of
political practice which are nevertheless said to be entrenched in the Constitution by
sections 62 and 64. 55
Collective ministerial responsibility refers to the shared responsibility of the ministry as a
whole to accept that its tenure as a government is conditional upon the 'confidence' of the
House. 56 Individual ministeriar responsibility, in its broadest sense, refers to the Minister's
accountability to Parliament, under which the Minister is fixed with liability for the
conduct of policy within his or her department and the acts or omissions of officials within
it.
Although it is common to associate the convention of (individual) Ministerial
responsibility with Ministerial resignation, it is clear that this is only the most extreme
remedy in an ascending scale ofliability and corresponding remedy. Many commentators"
have noted the gradual erosion of the convention and the increasing rarity of ministerial
resignations. 57 Where the Minister has no control or supervisory authority over a body, no
accountability is expected. 58 Once such su~ervision or control is granted, Ministerial
responsibility may operate in various modes. 9 The convention may merely mean (a) that
the Minister has an obligation to redirect a parliamentary question to the relevant official
within the portfolio and to ensure that an answer is produced. But it usually means that the
Minister has an obligation (b) to report to Parliament what has happened, or (c) to explain
what has happened, or (d) to make amends for what has happened or finally, that the
Minister has an obligation (e) to resign over what has happened.
Ministerial responsibility is the traditional means by which Parliament secures the
accountability of the statutory corporation to both the executive and the Parliament. But it
is not the only means.

The uncertain requirements of responsible government for statutory corporations
Lange has provided assurance that statutory corporations fall within the ambit of
responsible government. It followed from the court's analysis of the Constitution that there
were implied limitations on the Commonwealth's legislative and executive power to
exclude parliamentary oversight of the affairs of statutory corporations ('authorities'):
[I]hose [constitutional] provisions which prescribe the system of responsible
government necessarily imply a limitation on legislative and executive power to deny the
electors and their representatives information concerning the conduct of the executive
branch of government throughout the life of a federal parliament. Moreover, the conduct
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ofthe executive branch is not confined to Ministers and the public service. It includes the
affairs of statutory authorities and public utilities which are obliged to report to the
legislature QI. to a Minister who is responsible to the legislature. ill British Steel v
Granada Television [1981] AC 1096 at 1168 Lord Wilberforce said that it was by these
reports that effect was given to .[t]he legitimate interest of the public' in knowing about
the affairs of such bodies. 60 (emphasis added).
That which remains uncertain is the character of the institutional arrangements that would
satisfy the requirements of responsible government and indeed whether these requirements
might displace Parliament's choice of a particular arrangement. The court has not provided
a firm answer to the question 'Is ministerial responsibility indispensable for the
accountability of statutory corporations'?
This brief passage from Lange would appear to suggest that the assigmnent of ministerial
responsibility to a portfolio is not a necessary implication from the theory of responsible
government. Parliament may choose to bypass the Minister by requiring that the statutory
authority report directly to it. The passage is also ambiguous as to whether all statutory
authorities and public authorities are obliged to report to Parliament or the Minister, or
whether such a practice is restricted to those 'statutory authorities and public bodies which
are obliged [by legislation or delegated legislation] to report'. If the latter interpretation is
adopted, it is conceivable that some bodies ruight meet Parliament's informational
requirements through means other than periodic reporting back to Parliament or the
Minister.

Is ministerial responsibility for a statutory corporation required by the Constitution?
As Lange provides liruited guidance on the requirements of responsible government for
the statutory corporation, it is useful to review earlier academic opinion on the question
and then attempt to structure the emerging views of the courts in the light of this work.

The view of academics
An early and quite authoritative sununary of the different views on the role of section 61
in respect of the accountability of statutory corporations (or 'authorities') is that offered to
the Senate Standing Committee on Finance and Government Operations by Fiun and
Lindell in 1982.61 Reviewing the meagre case law and academic writings, the authors
identified three main positions:
1. Parliament may create statutory authorities ('corporations'), but it is contrary to section

61 to vest the executive power of the Commonwealth in such authorities without
making them subject to ministerial control. Miuisters have reserve non-statutory
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powers to issue binding directions to authorities. 62 Finn and Lindell described this
view as implausible.
2. Parliament may create statutory authorities, but in vesting them with the executive
power ofthe COrnnlonwealth, some 'residual function' inheres in the Governor-General
under section 61. This may be discharged by either:
(a) A ministerial responsibility in relation to the 'execution' of the parent statute which
arises from a combination of the principle of ministerial responsibilitY (derived
from outside section 6l) and the executive's responsibility for the maintenance of
the laws of the Commonwealth under section 61. According to this view, a
legislative scheme is unconstitutional if it positively precludes a Minister from
supervising an authority.63
(b) The assignment of a Minister to the administration of an authority's parent statute
under the Administrative Arrangement Orders. If the parent legislation does not
accord to the Minister's actual responsibilities in the exercise of the authority's
function, then there is no such responsibility. The Minister is simply the person to
whom Parliament can look when questioning the authority, the person to whom
the Governor-General will look for advice concerning the authority and the person
who is charged with initiating and enforcing changes to the parent statute. This
would appear to suggest that 'redirectory' ministerial responsibility for a statutory
corporation might be acceptable. 64

3. Parliament may create statutory authorities but need not vest responsibility for the
authority in the executive govemment under section 61. This is because Parliament
may either override section 61, or alternatively because the vesting of independent
functions in the authority involves no exercise of the executive power of the
Commonwealth. To the extent that the authority is independent, there is no ministerial
responsibility for the authority. It is for Parliament itself to determine the manner and
extent of its accountability.
Finn and Lindell rejected the first view outright and suggested that views (2)(b) and (3)
would commend themselves to the judiciary as the most plausible approaches to the
constitutional basis for the accountability of statutory authorities. In rejecting view (2)(a),
the view which located some 'residual' ministerial responsibility in section 61, the authors
suggested that it was 'within the province of Parliament in allocating functions to nondepartmental agencies, to override that principle in a particular legislative scheme if that
scheme falls within a head of Commonwealth legislative power.'65 The authors concluded
that the principle of ministerial responsibility 'has no necessary part to play' in the creation
of independent statutory authorities; Parliament could simply legislate to provide this, if it
so pleased. It was for Parliament to 'ordain the nature and limits of the authority's
independence from and accountability to Parliament,.66
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Winterton's study of the executive power67 lends support to view (3) on an alternative
basis, namely that nothing in section 61 indicates that the government is to be the sole
executor of Cornmonwealth legislation. There is therefore no limitation on the
Parliament's discretion to specifY an autonomous statutory corporation to execute
Cornmonwealth legislation. Winterton rightly distinguishes between the 'good political
sense' that might lie behind the use of ministerial responsibility for statutory corporations
and the open possibilities contained in section 61. After all, if Parliament requires
ministerial responsibility, it can pass a law to enforce it. 68
The precise position of government-controlled Corporations Law companies within the
schema of responsible government is more difficult to define. The question to be posed is:
'Are the provisions of the Commonwealth Authorities and Companies Act 1997 (Cth)
exhaustive of the requirements of responsible government?'.

The emerging view of the courts
The rejection of views (1) and (2)(a) and the endorsement of views (2)(b) or (3) appear to
accord with the expansive view of responsible government in Lange. It is also consistent
with the manner in which the High Court disposed of Horta v Commonwealth (1994).69
In Horta, the Court upheld, under the foreign affairs power (section 5l(xxix) of the
Constitution), legislation giving effect to a bi-Iateral mining treaty with Indonesia. 7o The
legislation conferred upon a vaguely defined Joint Authority the 'exercise of the rights and
responsibilities of Australia' in relation to activities conducted under the treaty. 71
Australia shared control over the Joint Authority with the Indonesian government.72
According to the High Court, there was 'nothing in the Constitution which preclud[ed] the
conferral of any Executive power' upon the Joint Authority.73
Similar concerns regarding the constitutionality of Cornmonwealth-State
intergovernmental bodies which, in part, exercise the executive power of the
Commonwealth without being subject to control or direction by the Cornmonwealth, also
appear to have been relegated to the margins ofconstitutional law debate.74
However, as will be indicated below,75 the Federal Court decision in Hughes, seems to
have adopted a stronger but narrower view, perhaps more in line with views (1) and (2)(a).
Given the fluidity in the contemporary judicial understanding of the system of responsible
government, how is a theory of responsible government to be employed in the
construction of statutory powers of ministerial direction? If a court is to apply an
expansive view of responsible government-as it now must-how is it to contextualise a
particular instrument of accountability, such as ministerial responsibility, within the whole
range of accountability instruments that are available within the system?
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Interpreting ministerial directions powers
It appears that courts have taken two approaches to the use ofa theory of responsible
government when intezpreting ministerial powers of direction-a strong and a weak
approach. These approaches strike a different balance between parliamentary intention and
constitutional requirements in the design of accountability mechanisms for statutory
cozporations.

Litigation context
Ministerial directions provisions are rarely litigated, as the problems emerging from the
use or abuse of the statutory power are often resolved through political means. But such
provisions have been considered in actions brought by third parties. This litigation falls
into three main categories:
I. the judicial review of the Minister's exercise of the statutory power
2. the judicial review of the validity of an administrative act performed by the statutory
cozporation in compliance with a ministerial direction made under the power, and
:\

3. litigation on another point of law (such as the liability of a statutory cozporation for
breach of contract) in which the court might consider a ministerial direction, or action
performed in conformity with it, as a relevant matter (e.g. as a cause of the contractual
breach). The litigation in Hughes Aircraft Systems International v Airservices
Australia (1997) 146 ALR 1 falls into this third category.

The interpretative choices
As the statutory cozporation is the direct creature of Parliament's will, features of its
governance structure such as a directions power fall to be determined by reference to the
enabling statute. 76 Whether through 'literal' or 'puzposive' constructions of the parent
legislation, or some combination of both,77 the conventional techniques of statutory
intezpretation aim at eliciting Parliament's intention.
With the increasing judicial recognition of the system of responsible government as a
constitutional assumption, two basic approaches have emerged in the intezpretation of
ministerial directions powers. Each of these reflect different approaches to the manner in
which the theory of responsible government may be used by the COurtS. 78
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The first approach ('the weak fonn approach') is to persist in giving effect to Parliament's
intention by recognising responsible government as an interpretative field against which
Parliament's intention might be construed.
The second, 'strong fonn approach', is to turn from the silence of the statute on the precise
point (e.g. whether the Minister may intervene in a board decision regarding the award of
a tender) to a construction which gives direct effect to the principles of responsible
government. Hughes v Airservices Australia appears to have adopted the strong fonn
approach, by attempting to give a constitutional basis to the principle of ministerial
responsibility which was then directly applied to the construction of the directions power.
If one uses the principles of responsible government as a background interpretative field
that may assist in detennining Parliament's intention, there is, in given circumstances,
clear scope for recognising that Parliament intended authority over a particular fonn of
decision-making to be vested.in a board independent of ministerial control. Conversely, if
one seeks to give direct effect to the principles of responsible in a ministerial directions
power, any board decision will always be subject to the possibility of ministerial
intervention. For according to the strong fonn approach in Hughes, there can be no other
way in which the Minister may satisfY his or her responsibility to Parliament. Some of the
difference between these approaches may be traced to different views about the content of
the theory of government.

Parliamentary intention and the weak form approach
An examination of the case law on ministerial directions displays judicial allegiance to
conventional techniques of statutory interpretation and a reticence to embrace a more
general theory regarding responsible government. This represents the weak fonn approach
to responsible government as a tool of statutory interpretation.
These cases arise in two contexts: the judicial review of the Minister's exercise of a
statutory power to direct the corporation/ 9 and the judicial review of the validity of an
administrative act perfonned in compliance with a ministerial direction. 8o Such reflection
as may be. found on judicial methodology within the case law points to the adoption of
both 'literal' and 'purposive' constructions of Ministerial directions powers. Reference to
the system of responsible government is at most a background consideration which might
support the process of statutory interpretation.
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Literal construction
The literal approach is illustrated by Aboriginal Development Commission v Hand (1988)
15 ALD 410, a case which considered a statutory provision that the Commission (a
statutory corporation) 'shall perfonn its functions and exercise its powers in accordance
with such general directions as are given to it by the Minister in writing,.81 The court
noted the wide variation in the tenns of ministerial directions powers enacted by Federal
Parliament and indicated that it was impossible to establish a general fonnula for their
interpretation. Some instances oflegislative phrasing enabled ministers to make directions
with respect to particular cases and problems. Other phrasing restricted these powers to
more 'general' directions 82 which operated like binding guidelines. The 'general direction'
provision in this case was construed as a guideline which did not permit the Minister to
direct the statutory corporation with regard to the outcome ofparticular decisions.
This literal approach to statutory interpretation allows greater scope for Parliament's
choice of the precise marmer in which it will make the executive accountable to it. The
provision is construed within the four comers of the statute. The system of responsible
government appears only as a faint backdrop which may assist, but not fully determine,
the judge's construction of the statute. In this case, the particular directions provision was
found to reflect the understanding that the Minister would be responsible for the activities
of the corporation. But this finding was not strong enough to support the Minister's power
to intervene in day-to-day operational matters.
This approach was followed by the Full Federal Court in Aboriginal Legal Service Ltd v
Minister for Aboriginal and Torres Strait Islander Affairs (1996) 45 ALD 235. Here, the
court again rejected any prior understandings as to the marmer in which Parliament chose
to define its relationship with statutory corporations. It considered and rejected the
suggestion that a ministerial power to give 'general' directions should be read down 'in
order to preserve to the [statutory corporation] a pre-detennined zone of autonomous
decision-making, free from ministerial interference'.83 The extent of the corporation's
decision-making autonomy could only be determined by reference to the statute.

Purposive construction
The Full Federal Court decision in New South Wales Farmers' Federation v Minister for
Primary Industries and Energy (1990) 21 FCR 332 illustrates that the 'purposive' approach
to the construction of ministerial directions powers is equally devoid of any traces of a
theory of responsible goverurnent. This case concerned the Minister's statutory power to
give directions, in 'exceptional circumstances', to the Wool Corporation concerning the
perfonnance of its functions and exercise of its powers.
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The provision was construed by reference to the Wool Marketing Act 1987 (Cth) which
established the corporation and a regulatory regime for the marketing of wool. In this
context, the court considered the national interest in giving effect to a decision-making
process which would determine the price of Australian wool. The particular regulatory
regime featured so prominently in the court's construction of the Minister's 'reserve power'
of direction that it refused to follow the construction of a directions power in a previous
case, on the ground that the earlier case involved the construction of a statute regulating
transport services. 84
The importance of regulatory purpose in the construction of directions powers has also
meant that courts are willing to consider the legislative history of the allocation of
authority over decision-making within a portfolio in circumstances where the meaning of
the statutory provision is unclear. 85 In cases decided according to the purposive method of
statutory interpretation, there has been even less need to have recourse to a theory of
responsible government.

Strong form approach
The strong form approach to responsible government in the interpretation of ministerial
powers of direction is illustrated by the decision in Hughes v Airservices Australia. The
decision merits particular attention, due to the apparent attempt to establish ministerial
responsibility as a constitutional requirement for the statutory corporation. It is argued that
the strong form approach might lead to judicial inflexibility in regard to accountability
arrangements for statutory corporations which rely only minimally on ministerial
responsibility.

Hughes v Airservices Australia
The Hughes case involved a successful challenge by a tenderer against the award of a
government contract to its coriunercial rival. The contract was for the supply of a
nationally integrated air traffic control system to replace older systems operating in
various Australian centres. The contract was awarded by the Civil Aviation Authority ('the
CAN), a Commonwealth statutory corporation established under the Civil Aviation Act
1988 (Cth).86 The court found that the tender offer breached the terms of a 'process
contract' governing the tender evaluation procedure up to the award ofthe contract.
The main contribution of Hughes to the law, is the development of a new doctrine of
contract law concerning tender processes. But during the course of a long and complicated
trial, the court also considered the issue of informal cqmmunication between Minister and
board. This occurred in two contexts: first, in relation to two letters sent by the portfolio
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Minister and another Minister to the Chairman of the Board and the Chief Executive
Officer which 'intimated' the government's preference for one of the tenderers on the basis
of its better performance on a tender evaluation criterion regarding Australian industry
involvement: and second, the CEO's unsolicited disclosure to the Minister of details of the
rival tenders prior to the board's determination of the tender result.
The court interpreted both the Minister's statutory power of direction and the Minister's
right to access confidential corporate information by taking a strong form approach to the
requirements of responsible government.

The strong form approach to responsible government in Hughes
Finn J expressly recognised that other aspects of the CAA's parent statute addressed its
accountability to Parliament. These included the presentation to the Minister of corporate
plans, financial plans and annual estimates, the board's duty to notifY the Minister of
events which might prevent or significantly affect achievement of the CAA's corporate
objectives or financial targets and the Minister's power to approve or vary the board's
recommendation of the dividend to be paid to the Commonwealth. Other accountability
mechanisms included the CAA's subjection to audit by the Auditor-General under the
87
Audit Act 1901 (Cth) and its accountability to various committees of the Parliament.
However, these means of accountability were de-emphasised in favour of the
accountability provided by the Minister's overarching responsibility to account to
Parliament for the affairs of the corporation:
...central to the public accountability of corporations so circwnstanced under their
legislation as was the CAA, was - and is - their accountability fIrSt to executive
government through their respective Minister, and then to parliament via that Minister. It
is the Minister to whom questions in parliament are directed; it is the Minister who,
within the government, is given portfolio responsibility for the corporation and its
legislation; it is the Minister who, in the CAA Act itself, is given both specific oversight
powers and a general and specific direction powers. In such a setting - statutory and
constitutional - the Minister should be taken as having a general right to obtain
information from the eM in virtue both of his relationship to parliament and to the
authority, and ofits accountability to government, the parliament and the public via the
Ministel S [emphasis added]

The impor:tance assigned to ministerial responsibility amongst the many alternative ways
in which the requirements of responsible government might be met appears to have flowed
from Finn J's implicit support of the view that ministerial responsibility over the conduct
of a statutory corporation was required by section 61 of the Constitution. 89 .
It has been indicated (see ppll-13 above) that this approach to section 61 of the
Constitution is not in keeping with academic views of the section and that which can be
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implied indirectly from the High Court decisions of Lange and Horta. As there are no
direct judicial pronouncements on the subject, the statements in Hughes are rather
important. Moreover, they issue from a judge whose academic scholarship on the subject
of statutory corporations is as extensive as it is highly regarded. 9o
This approach, in tum, led to some rather striking results, in relation to (i) the pennissible
content of a ministerial direction and (ii) the confidentiality of board matters.
(i) The permissible content ofa ministerial direction

In Hughes, the parent statute gave the Minister a wide power of direction over the CAA.
The court found that the portfolio Minister's letter could not be construed as a direction,
for it was not exercised in the fonnal manner required by the statute. 91 The communication
was therefore legally ineffective. However, the court described the letter as 'highly
imprudent' and 'offensive' to Parliament's intention to protect the corporation from the
Minister's control.
The court construed the Minister's power of direction broadly. Thus, provided the Minister
used the directions power in the appropriate fonnal manner, he or she had 'the italics right
to cornmunicate with the board on any matter concerning the affairs of the CAA' provided
the direction was exercised in the appropriate fonnal manner. 92 The Minister could
therefore direct a particular outcome, such as the award of a tender. This power existed
despite the fact that its use might give rise to 'political difficulties' for the government or
expose the CAA to liability. The latter possibility was clearly a reference to (at least one
version of) the doctrine of executive necessity which allows the Crown to break a contract
in order to implement government policy without being subject to the full range of
remedies granted to a standard plaintifffor breach of contract. 93
Although the court might have also arrived at the same construction of the directions
power through a weak fonn approach to responsible government, its emphasis on
ministerial responsibility led it to sideline some important statements of Parliamentary
intention regarding the extent of ministerial control. One of these was a second reading
speech of an amending statute which suggested that Parliament had decided to shift
responsibility for operational matters, such as the approval of individual contracts, from
the Minister to the board. The speech had stated that:
In line with the philosophy of moving from [government] oversight of day to day

operations to an emphasis on results and board accountability, the bill removes a range of
day to day controls exercised by government, including controls over the tenns and
conditions of individual borrowings, the approval ofindividual contracts, the purchase
of shares and the establishment of subsidiaries and partnerships. These are now
appropriately the responsibility ofthe board. 94 [emphasis added]
Finn J acknowledged that 'the Minister's intention [in the Second Reading Speech] was
...realised' in the amending statute and that the Minister 'subsequently was to act on the
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assumption that the board was 'responsible for... handling day to day management,.95
Indeed both the text of the ministerial letters and the occasion for their writing support this
conclusion. 96
If a weak form approach to responsible government had been adopted, it appears possible
that a more complex picture of Parliament's intended allocation of decision-making
between Minister and board would have emerged.

(ii) The confidentiality o/board matters
In Hughes, the adoption of the strong form approach to responsible government also
necessitated a wide interpretation of the Minister's informational rights. Quite apart from
any specific statutory provisions that might require the disclosure of corporate information
to the Minister, the court found that the Minister was entitled to obtain any corporate
information he or she required in order to maintain his or her accountability to Parliament.
No distinction could be drawn between particular forms or classes of information that
could or could not be sought and obtained. The Minister was thus entitled to view the
details of the tender bids.
From the board's standpoint, board members were under a duty to disclose corporate
information if requested by the Minister---even where the information was confidential. If
such a disclosure would prejudice the interests of the corporation, it would still have to be
made, but subject to some deliberation 'at least to the extent of ensuring that the Minister
was full~ appraised ofthe possible implications' for the corporation of compliance with the
request. 7 In the absence of a ministerial request, the need to deliberate would be far
greater. The directors would have a duty to have proper regard to the interests of the
corporation and would need to weigh the reasons for disclosure against the need to
maintain confidentiality. Disclosure in these circumstances would be an 'exceptional'
event. 98
Third parties who contracted with government agencies 'must be taken to have done so
subject to such lawful rights of access to information in the agency's hands as our laws and
system ofgovernment confer to others'.99
It is worth contrasting these findings with the regulation of confidential corporate

information in the private company, i.e. a company incorporated under the Corporations
Law rather than one created by statute. In the private company, directors are not free to
communicate to members information which might detrimentally affect the company. The
ambit of this rule includes 'nominee directors' whose duties towards the com~any are
attenuated by contractual agreements between the company and the appointor. 00 Third
parties who impart confidential information to a company under a contractual relationship
are not taken to have agreed to the communication of this information to the company's
controller. Such a disclosure would place the company in breach of its obligations to the
third partylOl and directors who have occasioned such a breach of contract may indeed
have breached their fiduciary duty to the company.
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The contrast between the statutory corporation and the Corporations Law company
illustrates how the doctrine of responsible government can cut across the standard
understandings of the corporate law model. The manner in which it does so, may, in the
future, be determined more and more by the approach judges take to the requirements of
responsible government.

Responsible government and historical change - the problems of a strong form
approach
The utility of a theory of responsible government in constitutional and statutory
interpretation lies in its flexibility and its ability to adapt to new circumstances. 102 This
characteristic was recognised by the framers of the Constitution in two ways. First, in the
openness with which they canvassed rival models of responsible government while
attempting to reconcile federalism with the divergence in executive practices which had
already emerged between Britain and its colonies. 103 Secondly, in their refusal to entrench
their understandings of responsible government in the text of the Constitution. 104
A strong form approach to the theory of responsible government inhibits the theory's
inherent flexibility by threatening to constitutionalise what can only be particular, and
historically specific understandings of the 'working' Constitution. lOS Thus to mandate the
application of a principle such as ministerial responsibility to the conduct of the affairs of
statutory corporations is to frustrate Parliament's ability to establish accountability
structures for the conduct of executive government that afford monitoring and oversight
capacities more appropriate to contemporary social and economic realities.
The necessity of a flexible understanding of the requirements of responsible government
has been borne out by political history. While the minimal formal characteristics of the
Coriunonwealth Executive under the Constitution have remained relatively fixed since
Federation, the 'efficient' or 'working' constitution has produced a variety of administrative
arrangements for the conduct of government. 106 The withdrawal of the Cornmonwealth
Executive from day-to-day operational control of many of its Government Business
Enterprises since the mid-l 980s,107 and the introduction of private sector corporate
governance techniques through legislation such as the Commonwealth Authorities and
Companies Act 1997 (Cth) and the Financial Management Act 1997 (Cth) are only the
most recent examples of this process.
Ministerial directions provisions reflect a variety of concerns such as, among other things,
the character of the decision-making, the character of the state's involvement in an activity,
competition and managerial policy.108 Ultimately, the extent to which these powers may
disrupt the prior statutory allocation of decision-making between Ministers and the boards
is a matter in which Parliament's intent is to be given its fullest effect before assistance is
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sought from understandings of responsible government which would apply across the
board, regardless of the particular character and locus of executive activity.

Conclusion
This Research Paper has identified the source of uncertainty regarding Minister-board
conununications in those features of the governance structure of the statutory corporation
which are most strongly determined by the location of the Minister within the political
system. Attempts to regulate these communications must satisfy two conflicting needsthe political principal's need to delegate decision-making to an agent and the principal's
need to preserve its capacity to intervene in the agent's decision-making. The enactment of
ministerial directions provisions does not resolve these difficulties, as their interpretation
forces this conflict onto a terrain where rival views of responsible government and its
constitutional underpinnings may hold sway.
The paper has identified two approaches-a strong and a weak fonn-to the use of a
theory of responsible government in the interpretation of ministerial directions powers and
has assessed their relative merits on the basis of a detailed examination of the remarkable
facts of the Hughes case. The strong fonn approach has been shown to lack constitutional
foundation. It is also shown to harbour the danger of an undue emphasis on a particular
fonn of relationship between Parliament and the executive, that of ministerial
responsibility. Such an emphasis might frustrate the ability of Parliament to create and
enjoy other fonns of executive accountability mechanisms which might better
accommodate the changed nature of contemporary social and economic phenomena.
Parliament's choice of private sector style corporate governance techniques for statutory
corporations is but one example. The ability of a theory of responsible government to
remain flexible is critical to the evolution of the working Constitution.
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