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The Super League case

Major Issues

On 11 March 1996, a judge of the Federal Court of Australia made orders of extraordinary
breadth, preventing any alternative rugby league football competition until the 21st century.
Although slightly reduced in scope by the Full Court two days later, pending an appeal, it is
cIearthat 'Super Leagued - a concept into which News Limited poured in excess of $100
million - will not be seen in 1996, nor (subject to the success of an appeal) for some years to
come. Not only 'is the rival competition stopped, but also all of its assets are now to be held
on trust for the Australian Rugby League.
This paper deals with three questions. First, how did this come about? Secondly, what was
the reasoning in the judge's 220 page judgment? Thirdly, and most importantly, what are the
consequences of the decision, not only for the League, but also for other sporting bodies and,
more widely, for non-sporting associations formed to promote a common purpose, such as
political parties and employer and union federations?
This paper contends that there are two principal consequences of the decision (assuming that
it is not disturbed on appeal). On the one hand, the decision stands for the proposition that
the provisions in Part IV of the Trade Practices Act 1974 (Cth) (the Trade Practices Act) will
not have the same impact on professional sport in this country as similar provisions have had
in the United States, principally because of the wide definition of 'market' that has been
adopted. That means that, in general, the controlling bodies of professional sports will be
able to continue to exercise their powers over clubs, particularly in the area of competition
'restructuring and club expulsion, without regard to any anticompetitive consequences which
the Trade' Practices Act might otherwise render unlawful - even though the same conduct in
the United States would be unlawful. If this is thought undesirable, attention should be given
to amending the legislation, although it might be overhasty to do' so before the decision of
the Full Court has been delivered.
On the other hand, while those controlling bodies are, on the whole, unaffected by the Trade
Practices Act, they will be cOlJstrained by fiduciary obligations which may be found to exist
between themselves and the clubs. Ironically, this judge-made law may do more to restrict
the conduct of sports associations than the statute. Moreover, while the Trade Practices Act
generally applies only to corporations, fiduciary obligations arise between unincorporated
associations and individuals. This paper contends that, on analogous reasoning to that in the
Super League case, fiduciary obligations may arise between political parties and their
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branches, between union federations and particular unions, in fact, wherever an association is
fonned to promote a common goal. It may be that an unincorporated political party wishing
to disendorse or expel a member or deregister a branch may now have to consider carefully
whether it is complying with its fiduciary obligations to that member or branch.
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Historical Background

Rugby League in Australia began as a breakaway movement from Rugby Union, as had
occurred in England. In 1907 the New South Wales Rugby Football League was constituted
as an unincorporated association to organise competitions, arrange international matches and
otherwise foster and control the clubs and the game. From time to time, in a series of high
profile cases attracting prominent members of the New South Wales Bar, the League was
taken to court by players or clubs who thought that the control exercised by the League was
unlawful. In 1958, a young barrister, W P Deane, succeeded before the Supreme Court of
New South Wales in arguing that the eminent player Greg Hawick had been wrongfully
disqualified from the 1958 season by the League (for breach of residence requirements)? .In
1971, W P Deane, by then a Queen's Counsel, argued, this time largely unsuccessfully, in the
High Court that the retain and transfer rules of the League were lawful, not being in restraint
oftrade. 3
In 1983, the League decided to exclude the Western Suburbs club, which was experiencing
financial difficulty, from the competition. The club was successful in having the decision set
aside, on the basis that the League's Constitution did not authorise it to exclude a teain from
the competition. 4 Four weeks later, the League became incorporated as New South Wales
Rugby League Limited, this time with express provisionin its Memorandum and Articles of
Association to determine which clubs should be entitled to enter teams in the competition.
After the 1984 competition, the League again decided not to admit Wests, and this time its
decision, which again was challenged by the club, was upheld by the High Court. s
6

While the League was successful before thef:ligh Court under its new corporate
constitution, one further consequence (whose full ramifications may not have been clearly
perceived at the time) was that it became subject to the Trade Practices Act, which applies to
corporations but not to unincorporated assoCiations.? Throughout the 1980s, the clubs in the
competition were also incorporated. The litigation in the Super League case was primarily
based on the Trade Practices Act, which as will be described below provides much more
stringent restrictions on anticompetitive behaviour by corporations than the common law
notion of restraint of trade. The Super leagues case could never have happened but for the
decision by the League to incorporate in 1983.

The Super League case

The origins of Super League
In the expanded competition which included clubs from outside the Sydney metropolitan
area, there were some very successful clubs, in,cluding the Canberra Raiders and the Brisbane
Broncos, which claimed to have some difficulties in their dealings with the older, established
Sydney clubs. In particular, there were allegations of the Sydney clubs 'poaching' their
players. 9 This background added credence to the rumours which began to circulate in 1994
that the large media corporation News Limited was interested in establishing a new rugby
league competition. There was substance to those rumours, for News Limited had in fact
been evaluating a proposal, known as Super League, which involved the establishment of an
elite competition of 12 teams in Australia and New Zealand. Most of the teams were to be
new.
The rumours reached Mr Ken Arthurson, Chaimian of the League, while he was in the
United Kingdom. His response was to arrange for documents which became known as the
'Commitment Agreements' to be sent to each of the clubs in the League. Shortly after he
returned to Australia, each of the clubs executed the Agreement, whose principal provisions
were:
(l)

the Clubs agreed to participate in the national competition for the playing
seasons 1995, 1996, 1997, 1998 and 1999, and notto participate in any other
competition not-approved by the League; and

,(2)

the League agreed to admit the Clubs to the national competition for the
playing seasons up to 1999.

One reason for choosing that five year period was that the television rights to broadcast the
competition had been sold to Channel Nine until the year 2000.
Despite the Commitment Agreements, work continued at News Ltd on the planning of Super
League. Some clubs were approached in confidence and given details of the proposal. On
30 January and 6 February 1995, the Super League proposal was outlined more widely, first
to the League and then to the representatives of the clubs. No support was expressed at
either meeting for the proposal. Nevertheless; because the Commitment Agreements had
been prepared in some haste, at the meeting on 6 February the League proposed that all clubs
sign new, more detailed agreements, known as the 'Loyalty Agreements'. A motion was then
passed:
That it be, recommended to the Board of Directors of the League that any clubs not
signing the new Agreement by 9am on 8 February 1995 ... be expelled from the 1995
competition.
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The Board of Directors resolved not to accept the recommendation (which taken at face
value would contravene the Commitment Agreements). Nevertheless, all of the clubs
executed the new Agreements within that short time limit. 10
The new agreements not only recited the Commitment Agreements, but also made further,
more specific provisions, in substantially the following terms:
(l)

the Clubs would use their best endeavours:
(a)

to assemble, train and field the best possible teams to compete in each
grade of the National Competition;

(b)

.to maintain the services of their contracted players, and obtain the
services of the best available players, until 1999; and

(c)

to assist the League to maintain and enhance the viability of the
. National Competition;

(2)

the Clubs Would have no direct or indirect involvement in any rugby league
competition which might undermine the quality, competitiveness and
geographical reach of teams in the National Competition, or which might.
adversely affect the number..of well known and experienced players
competing in the National Competition; and

" (3)

the Clubs would not release or otherwise permit players who were presently
contracted to play for them to play in any competition other than the National
Competition approved by the League.

;;

News Limited responded to these developments on two fronts, simultaneously. In the last
days of March 1995, News Limited entered into large numbers of contracts with players and
coaches who were already employed under contracts with clubs within the League.. A
number of clubs executed Deeds with News Limited, releasing their players so that they
could play in a 1996 Super League competition. Importantly, News Limited agreed to
indemnify the clubs, their directors and officers against liability arising from their entering
into the Deeds, in particular, liability to the League for breach of the Commitment and
Loyalty Agreements.
At the same time, on 30 March 1995, News Limited commenced proceedings in the Federal
Court seeking to set aside the Commitment and Loyalty Agreements because they
contravened Part IV of the Trade Practices Act. The clubs aligned with News Limited also
sought to have the Loyalty and Commitment Agreements set aside for economic duress. For
its part, the League cross-claimed against News Limited and the 'rebel' clubs, alleging breach
of contract, the tort of inducing breach of contract, and breach of fiduciary duty. The action
was heard by Burchett J. over the last 11 weeks of 1995. His Honour's 220 page judgment
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was delivered on 23 February 1996, a week before the scheduled starting date of the rival
competitions. Final orders were made on II March 1996. The operation of some of those
orders, which were intended to compel players to participate in the League's competition,
was stayed by the Full Court on 13 March, pending an appeal which will be heard by the Full
Federal Court from 23 May 1996. After an attempt by the players to organise a competition,
under the name of 'Global League', was blocked by the Federal Court, it appears that the
1996 competition organised by the League will proceed. The appeal is unlikely to be
decided before the latter half of 1996.

Part IV of the Trade Practices Act
The Trade Practices Act is one of the most important pieces of legislation in Australia. A
high percentage of all proceedings in the Federal Court, and many actions in the Supreme,
District and CountyCourts throughout Australia, contain allegations of infringement of Part
V, which deals with consumer protection and includes the ubiquitous s.52.11
On the other hand, Part IV prevents corporations from engaging in anticompetitive forms of
conduct known generally as 'restrictive trade practices' (in America, 'antitrust law'). The
general purpose and scope of the Part is to enhance competition by. proscribing and
regulating agreements an~ conduct, such as exclusive dealing, secondary boycotts, resale
price maintenance, predatory price discrimination and monopolisation, which is perceived to
be inherently anticompetitive. 12 Actions to enforce Part IV must be brought in the Federal
Court. 13
Dissatisfaction with the common law's inadequacy in preventing the anticompetitive
practices of large corporations, trusts and monopolies led to the enactment of restriCtive trade
practices legislation roughly a century ago: the Sherman Act 1890 and the Clayton Act 1914
in the United States, and the Australian Industries Preservation Act 1906 (Cth) in Australia,
the latter modelled on the former. 14 While the United States legislation was actively
enforced, its Australian counterpart fell into disuse as a consequence of narrow decisions of
the courts. IS Not until 1965 was further legislation passed, and constitutional doubts
remained until 1970. 16 The present legislation was enacted in 1974, and substantially
amended in 1977. However, despite the divergent patterns oflegislative history, decisions of
courts in the United States and elsewhere remain influential in the continuing interpretation
of the Australian Act.
News Limited alleged that the League had breached s.45 and s.46 of the Act. Section 46
prevents a corporation with a substantial degree of market power from taking advantage of
that power by eliminating or substantially damaging a competitor, or preventing the entry of
a new competitor into the market. 17 Section 45 prohibits a corporation from making a
contract or arrangement or arriving at an understanding, which contains an 'exclusionary
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provision' or which has the purpose, or would be likely to have the effect of substantially
lessening competition. ls An exclusionary provision is a defmed term,19 but amounts in
substance to certain types of collective boycotts.

Market Definition
In applying both ss.45 and 46 of the Trade Practices Act, the first question is to determine
the limits of the relevant market. If the market is defined narrowly, even a small corporation
will have a substantial degree ofmarket power, and be subject to s.46. Likewise, a contract,
arrangement or understanding that has the effect of substantially lessening competition in a
narrowly defined market may have no such effect in a more generously defined market. '[1]f
the market is defined either too broadly or too narrowly an incorrect focus will be directed at
the real issue ... .'zo
There is no unambiguous procedure for determining the appropriate market in any particular
case. As Deane 1. has said, 'the word [market] is not susceptible of precise comprehensive
definition when used an as abstract noun in an economic context'.2! However, the approach
sanctioned by the courts is to select what emerges as the clearest picture of the competitive
processes in the light of commercial reality and the purposes ofthe law?Z The characterising
feature of a market·is the existence of close competition between firms. Within a market
there \\'ill be substitution on the supply and demand side: buyers will switch to another
equivaiirnt product if offered sufficient incentive, and suppliers too will substitute one
produc'{ for another in their output mix, if sufficient profits can be made selling the new
product. On many occasions, courts have approved this tese 3
It is the possibilities of such substitution which set the limits upon a firm's ability to
'give less and charg~ more'. Accordingly, in determining the outer boundaries of the
market we ask a quite simple but fundamental question: If the firm were to 'give less
and charge more' would there be, to put the matter colloquially, 'much of a reaction?'
And ifso, from whom?
A more precise formulation which has been adopted by the courts is: z4
A vast number of firms might have some actual or potential effect on a defendanfs
behaviour. Many of them, however, will not have a significant effect and we attempt to
exclude them from the relevant l)1arket in which we appraise a defendant's power. We
try to include in the relevant market only those suppliers - of the same or related
product in the same or related geographic area - whose existence significantly restrains
the defendant's power. This process of inclusion and exclusion is spoken of as market
definition.
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It may be helpful to make these abstract ideas more concrete, by considering examples of
markets which have been found to exist for the purposes of Part IV, and which have been
rejected, when the question of market definition has been in issue. Some examples are:
(I)

the market for ski boots in Australia, not the broader markets for sports gear or ski
gear, nor the narrower market for Salomon ski boots;25

(2)

the national market for biscuits, not the broader markets for confectionary or
foodstuffs;26

(3)

the market for advertising real estate in local newspapers circulating in the Eastem
suburbs of Sydney, not the total Sydney market for advertising Eastern suburbs real
estate,27 and

(4)

the European market for bananas, not the market for fruit.28

There have been few applications of the Trade Practices Act to sporting competitions in
Australia, and those few have all been player restraint cases, such as the player 'draft' rules in
Rugby League. Nonetheless, the courts in those cases accepted the following markets:

(5)

the market throughout Western Australia in which cricketers sell their skills or
services and clubs buy the skills and services of cricketers;29

(6)

the market throughout Australia in which AFL clubs compete with each other to
attract professional footballers;30 and

(7)

the market for the acquisition of services of rough riders by entities cOilducting
rodeos. 3!

Very recently, there has been some tendency to define market broadly; reflecting a concern
that the prohibitory provisions of Part IV should not be activated inappropriately.32 It will be
seen that the same broad definition appears in Burchett l's reasons.

The argument in the Super League case
In the Super League case, News Limited contended that there were a number of relevant
markets, all confined to rugby league, just as markets in other sporting cases had been
confined to one sport. News Limited also derived support from a body of United States
decisions, in many of which the market was confmed to the particular sport, or more
narrowly still.33 Some of th~ markets it alleged were:
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(l)

a market for the supply of a national rugby league competition for viewing by the
public;
.

(2)

a market for the supply of television and radio broadcast rights for that competition;

(3)

a market for the supply of pay television transmission rights for that competition;

(4)

a market for sponsorship rights in respect ofthe rugby league competition; and

(5)

a market between clubs for the supply of teams to compete in the national
competition, each club competing in seeking players, sponsorship, supporters and
purchasers of merchandise.

News Limited argued that the Loyalty and Commitment Agreements were an unlawful
misuse of the League's power in those markets.
Burchett J. rejected the existence of all the markets News Limited contended for. Without
defining it with precision, the judge identified a number of factors including the as indicating
that the true market, for the purposes of the Trade Practices Act, was broader than rugby
league, including at least the other major sports played in winter. The factors identified
included: 34
(l)

. There was evidence that the clubs were concerned to keep their admission prices to
levels comparable to those charged by the other football codes and basketball.

(2)

'.• Crowd statistics revealed that when attendance at Sydney Swans Australian Rules
. matches at the Sydney Cricket Ground rose, attendances at rugby league matches for
nearby league clubs Easts and Souths decreased. In other areas, matches were
scheduled so as not to compete with soccer or basketball.

(3)

Although there was a core body of supporters for whom no other form of
entertainment substitutes for rugby league, there were also significant supporters who
would be lost to the code if prices increased or quality diminished.

(4)

The fact that the national soccer competition was transferred to the summer indicated
that its administrators recognised that it competed with league.

(5)

Advertisers such as Coca-Cola Amatil treated a large number of sports as part of the
one sponsorship market.

(6)

Channel Nine was able to substitute effectively with alternative programming when
Channel Ten held the television rights in Sydney.
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(7)

The evidence suggested that participants in the broader market, such as the
Queensland Rugby Union, perceived themselves to be competing against the league
for sponsorship.

(8)

The clubs and News Limited itself in their internal documents had referred on
occasion to the competition posed by other codes offootball, and basketball.

From thesll considerations, Burchett J. found: 35
...that at least the rugby union, soccer, Australian rules football and basketball against
which, the .evidence shows, rugby league sees itself as competing for spectators, would
attract a significant proportion of rugby league's crowds if the League chose to attempt
to assert market power by significantly raising prices or giving less; and the sports
which would attract persons away from rugby league in those circumstances belong in
the same market with it. Both· because those other sports would, as competitors, be able
to take advantage if the League did act in that way, and also because the League, ·as I
have said, does see itself as in competition with those other sports, it is as a matter of
fact constrained in its commercial conduct from acting in the manner of a monopolist.
Accordingly, News Limited failed to establish the existence of the markets it. had
propounded. Since News Limited had not argued that the League had a substantial degree of
market power in any broader market which might be found to exist, the Loyalty and
Commitment Agreements could not be found to contravene s.46. Likewise, News Limited
had not argued that the Agreements had the purpose or effect of substantially lessening
competition in any broader market, so that part of its s.45 action failed.
It is apparent from the breadth of material that needs to be taken into account in a market
definition case that the evidence in such cases will be considerable and often disputed. Such
cases are long and expensive. Unfortunately, although an extremely expensive case has been
fought, with vast amounts of evidence from both sides, there is still no judicial determination
of the market. However, on Burchett J.'s reasoning, it seems likely that the conduct of the
bodies administering rugby union, Australian rules football, soccer and basketball will not be
subject to the provisions of Part IV of the Trade Practices Act which are only triggered by
having substantial market strength.

The exclusionary provision argument
Some practices are prohibited only if they have the purpose, effect or likely effect of
substantially lessening competition. If those practices are alleged, then it will be necessary to
define the relevant market. Other practices are sufficiently heinous that they are unlawful
irrespective of their effect on competition. The prohibition against 'exclusionary provisions'
in s.45 of the Trade Practices Act is an example of conduct which is unlawful per se.
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In generaLterms, an exclusionary provision is a provision of a contract, an arrangenient or an
understanding between two or more competitors which has the purpose of preventing or
restricting the supply or acquisition of goods or services to or from some other person or
36
class of persons. The American terminology is descriptive: a 'concerted refusal to deal'.
Loosely, it amounts to a collective boycott.J 7 So, for example, the practice whereby 145
carriers of readymix concrete agreed among themselves to restrict the size of the fleet and to
equalise their earnings by rostering trucks was held to constitute an exclusionary provision. 38
Although contracts, agreements and understandings which fall within this category are
unlawful irrespective of their anticompetitive effect,39 two prerequisites remain: (a) the
agreement or understanding must be between competitors, and (b) the agreement must have
the requisite purpose. News Limited could not argue that the clubs and the League were
competitors in any relevant sense. Instead, it argued that the Agreements contained
exclusionary provisions with respect to:
(l)

the clubs competing to supply their services to competition organisers and to acquire
the services of competition organisers, and

(2)

the clubs competing to supply the services of premium players.

40
Burchett J. rejected these arguments. The clubs were not in competition with each other in
the relevant sense; instead, from the very beginning the clubs and the League had jointly cooperated to conduct the competition. As the future Chief Justice of the Supreme Court of the
United"States had put it, 'Although individual NFL teams compete-with one another on the
playing field, they rarely compete inthe market place.'41 The clubs had joined in arranging
for the League to be incorporated to manage and control the competition. While some clubs
were€~~luded or forced to relocate by the League, according to Burchett J., that was not
done on the basis that the clubs were in competition with each other to participate in. the
league. For example, the Newtown club had 'excluded itself by not remaining fimuicially
viable. 42 There was no process of competition between the clubs when the annual
applications were submitted to the League. His Honour ..accepted that no club which was
able to comply with the general re}luirements would be excluded (a point to be returned to),
so that in this respect, it could not be said that the clubs were competing with each other.
Moreover, with respect to the competition for the supply ofthe services of premium players,
this fell within a specific exception in the Act, which excludes from the operation o( the Act
the performance of work under a contract of service.43 All the clubs signed up players on
standard contracts which had been deliberately cast in such a way as to take them outside the
Trade Practices Act. Accordingly, both limbs of the exclusionary provision argument failed.
In any event, Burchett 1. found that the Commitment and Loyalty Agreements had not been
entered into for the unlawful purpose of preventing, restricting or limiting supply or
acquisition. He found that the purpose of the League was to preserve the quality of the
,
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competition, while the clubs were actuated by their desire for greater security within the
competition. .
In the case of all breaches of the Trade Practices Act, the Court retains a discretion to grant a
.remedy. Burchett J. stated that, had he found that s.45 or s.46 had been breached, he would
nevertheless not have ordered the Loyalty and Commitment Agreements set aside. That was
because News Limited had 'engaged in self-help in an extreme form,.44 Its conduct in
inducing and 'corrupting' players and club officials to breach their Gontracts made the
situation exceptional, so much so, that any remedy would have been withheld even had the
case been made out.

Economic duress
The final challenge to the Commitment and Loyalty Agreements was brought by the clubs
aligned with News Limited. They sought to set aside those Agreements on the ground that
they had executed them under duress. The clubs identifiet;l two factors. First, at the meeting
at which the Commitment Agreements were proposed, Mr Kerry Packer had stated that he
would sue any club or any person who sought to interfere with Channel Nine's rights to
televise rugby league, and the League had acquiesced in this statement. Secondly, the letter
accompanying the Commitment Agreement stated:
The League will view the failure of any club to sign and Deed by the deadline45 as an
act of gross disloyalty .

and
I also refer you to yesterday's meeting of the League which passed a resolution to
recommend that the Board of the League consider the expulsion of any club which fails
to sign and return the Deed by the deadline.

To satisfY the burden of making out a claim ofeconomic duress, it is necessary to show that
the victim was induced. to enter into the contract by pressure which was illegitimate.
Economic pressure can be sufficient, but overwhelming pressure which does not amount to
46
unconscionable or unlawful conduct will not necessarily constitute economic duress. In the
case ofMr Packer's statement, Burchett J. held that the vigorous assertion of his legal rights
47
.
by him could not amount to duress.
Similarly, Burchett J. held that the League - which in the past had only accepted clubs on the
basis of an application renewed annually - would have been entitled to exclude a club which
did not sign the Commitment Agreement, because it would have enfeebled the competition
by its gross disloyalty.48 Again, threatening to do what the League was entitled to do could
not amount to· economic duress. A seGond reason for the letter not amounting to duress was
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that Burchett J. found that the threats did not in fact significantly induce the clubs to sign.
There was evidence that the clubs perceived advantages in signing, because they would
enjoy greater security within the competition.

Consequences of News Limited's failure
,

Accordingly, Burchett J. rejected all of the arguments ofNews Limited and the aligned clubs
for setting aside the Commitment and Loyalty Agreements. Two consequences were
immediate. The clubs which had contracted to play in Super League had breached both the
Commitment and Loyalty Agreements, by releasing players, encouraging their sponsors to
support a different entity, and licensing the Super League franchisee to use club names, logos
and jerseys. Those clubs were liable to compensate the League for the damage their actions
had caused, although it seems that the indemnity clauses in their contracts would enable the
clubs to pass on their liability to News Limited. Secondly, once the Loyalty and
Commitment Agreements were found valid, there could be no real answer to the League's
argument that News Limited had committed the tort of inducing breach of contract for which
it could recover from News Limited its damages directly.

Breach of Fiduciary Obligations
'r';

As it ha,ppened, however, Burchett J. found that the League could also be fully compensated
for its losses directly from News Limited, because he found that the clubs had breached
certain fiduciary obligations to the League.49 The finding that such obligations existed is
surprising. It also has far reaching consequences, both for the future conduct of the League,
and more widely. If sports bodies and other associations, including political parties, trade
union groups and employer federations, are subject to fiduciary obligations, their behaviour
will be circumscribed in ways presently not apprehended. In particular, they will have to be
particularly careful when acting to expel a member club or branch or union, and when tliey
.
restructure or dissolve.
In the light of Burchett J.'s finding, it is worth pausing a moment on the notion of a fiduciary
relationship.· A fiduciary relationship is one of trust and confidence. A fiduciary is in a
position, by his or her own actions, to injure another. In these circumstances, the courts
impose a fiduciary obligation which prevents that party from being free to act in his or her .
own best interests. Instead, his or her own interests must be subjugated to those of the other
party. The courts apply stringent rules to ensure that fiduciaries conduct themselves 'at a
level higher than that trodden by the crowd' 50 Not only must the fiduciary not profit from
the relationship, but also must not put himself or herself in a position of conflict. The
clearest examples of fiduciary relationships are those of trustee and beneficiary, solicitor and
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client, senior employee and employer, and between partners in a partnership. So, a solicitor
may not make a profit from an opportunity which came to his or her knowledge through
administering a trust, even if the beneficiaries could never have exploited the opportunity,
and even though the solicitor acted bona fide and in the interests of the trust. 51 Nor may ,a
senior employee appropriate for himself or herself the company's clients, even if the
company was in the process of moving out of that line of business anyway.52
A plaintiff who can show that the defendant has breached a fiduciary, rather than a merely
contractual, obligation is in an advantageous position in respect of the remedies a court may
grant. In contract, the ordinary remedyis for the defendant to pay the damages the plaintiff
has suffered'by reason of the breach. In the case of breach of a fiduciary obligation, a similar
and in some ways more generous compensation is available. 53 However, three further
remedies are also available, for which there is no ordinary counterpart for purely contractual
breaches. First, if the 'defendant has made profits out of the breach of fiduciary duty, the
plaintiff can recover those profits too. Secondly, if the defendant is impecunious, but the
property taken in breach of its fiduciary obligations is now held by or can be traced to some
other person, in many circumstances the plaintiff can recover that property from the other
person. And fmally, where a third person has assisted the fiduciary to breach his or her
obligations, in circumstances where the third person knows of the breach, then the third
person will be liable for all the damage suffered by the plaintiff, even if the third person
never received any of the plaintiffs property. Once it was found that the clubs aligned with
News Limited had breached not only contractual but also fiduciary obligations, it was a very
short step indeed to find that News Limited had knowingly assisted them so to breach, and
was accordingly liable. Burchett 1. so found. 54
Tbis is a novel form of fiduciary relationship. For if one partner in a partnership is disliked
by the rest, but is unwilling to depart, it is ordinarily necessary to dissolve the entire
partnership. However, of course, the League could under its Memorandum and Articles of
Association - and did in fact - exclude clubs, against their will, from the competition. The
League excluded Newtown, one of the founding member clubs of the League, while another
founding club, Western Suburbs, was forced to relocate to Campbelltown, under threat of
expulsion. A third club, North Sydney, was threatened with expulsion when it objected to
the advertising of the League's principal sponsor. Under the law of partnership, even where
there is express power to expel a partner, the power must be exercised in good faith, which
includes the obligation to give the partner who is to be expelled the opportunity to be heard.
That certainly does not appear to have been considered in the expulsion threat of 6 February
1995.
Burchett J. wrote that 'partnerships also have partners retire and new partners join them'.55
But the examples taken from the history of the League in the last decade are analogous not to
the voluntary retirement of partners, but to their forcible expulsion. It appears that the
analogy with a partnership or a joint venture is, at best, strained.
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In the appeal (to be heard in May), it is likely that the reasoning supporting the fiduciary
relationship will be subject to scrutiny. However, the ramifications are sufficiently
significant to warrant some consideration below.

,

Consequences for sporting associations
If the market for professional sport is as wide as that accepted by Burchett J., there will be
little room for the operation of Part IV of the Trade Practices· Act to protect sporting
associations, clubs, players and ultimately consumers (including spectators) from restrictive
trade practices. That result would substantially weaken the protection offered by Part IV of .
the Act. It would also cast doubt on the precedential weight of numerous earlier decisions in
which a narrower approach to market definition has been used. If this aspect of the decision
stands on appeal, thought might be given to the question whether the provisions of the Act
warrant amendment. 56
On the other hand, if the clubs do owe fiduciary obligations to the League because all pursue
a jointly held objective, it is unescapable that the League also owes fiduciary obligations to
the clubs. Indeed, being more powerful than the clubs, and thus more able to cause harm to
them, it should follow that its fiduciary obligations will be correspondingly greater. For
example, the League could not refuse to admit a club to the next season's competition at will.
Burchett 1. accepted the following evidence ofMr Arthurson: 57
0ne of the matters on which he insisted, with some fervour, was the view that no club
which maintained its ability to comply with the general requirements would be forced
oilt of the competition.
Those words may come back to haunt the League, considering the longstanding criticisms
that there are too many teams and the increasing pressure to restructure the competition. It
may be that the League in years to come, seeking to reduce the nwnber of clubs in the
competition, may find itself constrained in its ability to do so by the Super League decision.
Moreover, difficulties may also arise if the League attempts to impose a multi-tiered
Division A1Division B structure. Drumrnoyne District Rugby Club, which competes in the
competition organised by the New South Wales Rugby Union, finished last in 1993, but
objected to being dropped to the second division. It was successful in the courts, relying not
on the Trade Practices Act or any fiduciary obligation, but a separate legal doctrine known
as estoppel. 58 The point to be observed is that a club which f~els itself disadvantaged by .
changes sought to be imposed upon it by the controlling body now has, after the Super
League decision, an additional potential remedy in court. At the same time, it seems likely
that the rate of change in organised sport, and the need for restructuring, is growing. The
unhappy prediction is that the number of cases in the courts will increase.
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Consequences for political parties and other associations
Formerly, the courts declined to exercise a supervisory jurisdiction over the internal
proceedings of unincorporated associations such as political parties. The leading decision is
Cameron v. Hogan,s9 arlsing out of the expulsion from the Labour' Party in 1930 of the
Victorian Premier, Edmond Hogan, for failing to repudiate the drastic measures proposed in
response to the onset of the Great Depression in. 1929. At least in the federal sphere, that has
changed. Because of the registration requirement under the Commonwealth ElectoralAct
1918 (Cth), courts now consider that there is jurisdiction to hear disputes. 6o So, for example,
the Supreme Court was asked to find that the disendorsement in 1995 of the Liberal Party
candidate for the seat of Macquarie was invalid. 61 The Court held that it had jurisdiction to
decide the issue, but found in the event that there had been no breach of natural justice nor of
the Party's rules.
It seems probable that th.e reasoning of-Burchett J. in the Super League case in relation to
fiduciary obligations is equally, if not more, applicable to political parties, which were
likewise formed to promote an object shared by all the members. The fiduciary analogy may
be even stronger, because there is (at least in theory!) more communality of interest between
different branches of a political party than between different sporting clubs which do in fact
compete with each other each weekend. It follows that disaffected members of a political
party may therefore:

(i) take their grievances to a court (which wiII not decline to exercise jurisdiction); and
(ii) claim that a fiduciary obligation has been breached, in addition to any other
arguments· that might exist.
Likewise, Burchett J.'s reasoning may have application to other associations formed to
promote a common objective, including other sporting associations, recreational and social
organisations such as the RSL, and union and employer groups. It may arguably extend to
religious organisations.62
In all these areas, analogous reasoning suggests that the controlling body of an association
formed to promote a cause may be less free to restructure .or expel its member clubs or
branches. Even if it has explicit power to do so under its Constitution, that power must be
.exercised by the controlling body in a manner consistent with its fiduciary obligations. What
precisely that means is unclear from the Super League judgment because the judgment deals
with the issue only briefly. Once the court accepted that the clubs owed fiduciary obligations
to the League, there was no doubt that their conduct breached those obligations However,.
two tentative suggestions may be made. First, it is suggested that a threshold test would be
that the exclusion or restructuring can only occur if the belief is genuinely. and reasonably
held that it is in the best interests of the common interests for which the association was
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formed. Secondly, it is very likely that it would also be necessary to comply with
strengthened natural justice requirements.

Conclusion
Three issues emerge from the Super League decision of wider imlJort than the immediate
consequences for the League competition. First, the change from an unincorporated
association to an incorporated entity brings into' play the operation of the Trade Practices
Act. Even if only the controlling body incorporates, the branches or clubs remaining
unincorporated, the Trade Practices Act can still apply.63 That Act may limit the behaviour
of the body in unanticipated ways, particularly when restructuring occurs. Even though the
arguments raised by News Limited in the Super League case failed at trial, it is important to
note that they could not have been raised at all prior to the League's incorporation in 1983.
Secondly, assuming Burchett J.'s reasoning is upheld on appeal, there can be little application
of the protective provisions of Part IV of the Trade Practices Act in professional sports. That
may be a matter of concern to be addressed by the Parliament.
Thirdly, and again if Burchett J.'s approach to identifying fiduciary relationships is
maintained on appeal, the judgment may have wide application to organisations including
political parties, union and employer groups, other sporting bodies, recreational and social
associations - in short, potentially any grouping formed to pursue a joint objective. If those
bodies ..seek to restructure or expel their members, they will have to have regard to the
fiduciar'Y obligations owed. The precise content of those obligations js not yet clear, but if
the restructuring or expulsion disadvantages a club or branch or member, there will be every
incentive to apply to the courts for redress.
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