Senate Standing Committee

for the

Scrutiny of Bills

Alert Digest No. 3 of 2001

7 March 2001

ISSN 1329-668X

Senate Standing Committee for the Scrutiny of Bills

Members of the Committee

Senator B Cooney (Chairman)

Senator W Crane (Deputy Chairman)

Senator T Crossin

Senator J Ferris

Senator B Mason

Senator A Murray

Terms of Reference

Extract from Standing Order 24
(1)
(a)
At the commencement of each parliament, a Standing Committee for the Scrutiny of Bills shall be appointed to report, in respect of the clauses of bills introduced into the Senate, and in respect of Acts of the Parliament, whether such bills or Acts, by express words or otherwise:

(i)
trespass unduly on personal rights and liberties;

(ii)
make rights, liberties or obligations unduly dependent upon insufficiently defined administrative powers;

(iii)
make rights, liberties or obligations unduly dependent upon non-reviewable decisions;

(iv)
inappropriately delegate legislative powers; or

(v)
insufficiently subject the exercise of legislative power to parliamentary scrutiny.


(b)
The committee, for the purpose of reporting upon the clauses of a bill when the bill has been introduced into the Senate, may consider any proposed law or other document or information available to it, notwithstanding that such proposed law, document or information has not been presented to the Senate.
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Aircraft Noise Levy Collection Amendment Bill 2001

This bill was introduced into the House of Representatives on 1 March 2001 by the Minister for Forestry and Conservation. [Portfolio responsibility: Treasury]

The bill proposes to amend the Aircraft Noise Levy Collection Act 1995 to correct an administrative oversight which resulted in Sydney (Kingsford-Smith) Airport not being declared as a ‘leviable’ airport from 1 July 1996 to 20 February 2001. The declaration of an airport as leviable, under section 7 of the Aircraft Noise Levy Collection Act 1995 (the Collection Act), authorises the collection of aircraft noise levy.

In 1995, Sydney Airport was declared as leviable for the nine months to 30 June 1996. However there was no subsequent declaration until 21 February 2001, when the Assistant Treasurer gazetted Sydney as a leviable airport from that date up to and including 30 June 2006.

Retrospective validation

Proposed new subsection 7(7)

This bill proposes to insert a new subsection 7(7) in the Aircraft Noise Levy Collection Act 1995 (the Collection Act). That Act comprises part of a regime under which aircraft noise levy is imposed and collected from aircraft operators at certain Australian airports. The funds raised through the levy are used to recover the costs incurred in providing an aircraft noise amelioration program.

Proposed new subsection 7(7) provides that the Minister is to be taken:

· to have declared that Sydney (Kingsford-Smith) Airport is a leviable airport for the period 1 July 1996 to 1 February 2001; and 

· to have made that declaration by notice published in the Gazette before 1 July 1996.

The Minister’s Second Reading Speech states that:

The declaration of an airport as leviable, under section 7 of the Collection Act, is the trigger, which enables the levy to be collected. In 1995, Sydney Airport was declared as leviable for the nine months to June 1996. However, there was no subsequent declaration. This was due to an administrative oversight within the Treasury which failed to have the responsible Minister declare Sydney Airport from 1 July 1996.

The Explanatory Memorandum states that, notwithstanding the absence of a declaration, “the levy has been collected in accordance with the intent of the legislation”. Therefore, an “administrative oversight” has seen almost $200 million collected from aircraft operators over a period of more than four and a half years without legislative authority. The “corrective action” proposed by this bill is to retrospectively validate the collection of this substantial amount. The Committee is concerned by any attempt to retrospectively validate actions in such circumstances.

The Committee draws Senators’ attention to this provision, as it may be considered to trespass unduly on personal rights and liberties, in breach of principle 1(a)(i) of the Committee’s terms of reference.

Broadcasting Services Amendment (Multi-channelling) Bill 2001

This bill is the result of the division by the Senate on 1 March 2001 of the Broadcasting Legislation Amendment Bill 2000. This bill consists of items 1 and 1A of Schedule 1 to the original bill, as amended, renumbered as items 1 and 2 respectively, together with enacting words and provisions for titles and commencement.

The bill proposes amendments to the Broadcasting Services Act 1992 to remove the content restrictions on multi-channelling for the Australian Broadcasting Corporation and Special Broadcasting Service Corporation by repealing provisions contained in section 5A of Schedule 4 to the Principal Act. The effect of the amendments will be to allow these two broadcasters to broadcast content within their charters of any type that they choose.

The Committee has no comment on this bill.

Copyright Amendment (Parallel Importation) Bill 2001 

This bill was introduced into the House of Representatives on 28 February 2001 by the Attorney-General. [Portfolio responsibility: Attorney-General]

The bill proposes to amend the Copyright Act 1968 to enable parallel importation and subsequent commercial distribution of computer software products, including interactive computer games, books, periodical publications (such as journals and magazines) and sheet music. 

The bill includes provisions to:

· ensure that copyright owners are not disadvantaged in bringing infringement actions in relation to parallel imported material;

· ensure that trademark assignments cannot be used to defeat the parallel importation that would otherwise be permitted in relation to computer products, sound recordings and books and related items; and

· make minor amendments and corrections in relation to the communication to the public of works and other subject matter using electronic networks.

The bill also proposes amendments designed to overcome errors or misdescriptions arising from amendments made in the Copyright Amendment (Digital Agenda) Act 2000.

Commencement

Subclause 2(2)

Schedule 2 to this bill makes provision for the parallel importation of books, periodicals and sheet music. Subclause 2(2) permits the amendments made in this Schedule to commence 12 months after Assent.

This is a departure from the practice set out in Drafting Instruction No. 2 of 1989 issued by the Office of Parliamentary Counsel. This provides that, as a general rule, where a clause provides for commencement after assent, the preferred period should not be longer than 6 months. The Drafting Instruction goes on to state that, where a longer period is chosen “Departments should explain the reason for this in the Explanatory Memorandum”.

The Explanatory Memorandum accompanying this bill provides no explanation for the adoption of a longer period for the commencement of the relevant provisions in Schedule 2. The Committee, therefore, seeks the Minister’s advice as to why these provisions may not commence until 12 months after Assent.

Pending the Minister’s advice, the Committee draws Senators’ attention to this provision, as it may be considered to inappropriately delegate legislative power, in breach of principle 1(a)(iv) of the Committee’s terms of reference.

Retrospective commencement

Subclause 2(4)

Subclause 2(4) will permit some of the items in Schedule 3 to this bill to commence on the commencement of the Copyright Amendment (Digital Agenda) Act 2000. That Act was assented to on 4 September 2000, and, by virtue of subsection 2(1), must commence on 4 March 2001 at the latest. These provisions, therefore, have some retrospective application. However, the Explanatory Memorandum states that the amendments proposed in this Schedule “correct misdescriptions and minor drafting errors” in the Principal Act and make no changes to the substantive law.

In these circumstances, the Committee makes no further comment on this provision.

Customs Legislation Amendment and Repeal (International Trade Modernisation) Bill 2000

This bill was introduced into the House of Representatives on 6 December 2000 by the Minister for Agriculture, Fisheries and Forestry. [Portfolio responsibility: Justice and Customs]. 

Part of a package of three bills in relation to the management and processing of cargo, the bill proposes to amend the Customs Act 1901 and Customs Administration Act 1985 to modernise the way in which Customs manages the movement of cargo into and out of Australia. 

The bill creates the legal framework for an electronic business environment for cargo management; establishes a new approach to compliance management that recognises that ‘one size doesn’t fit all’; and improves controls over cargo and its movement where there has been a failure to comply with regulatory requirements. 

The bill also repeals the Import Processing Charges Act 1997.

General comment

The Committee considered this bill in Alert Digest No. 1 of 2001 and sought further advice from the Minister in relation to certain issues.

The Committee has since received further correspondence on the bill from the Customs Brokers & Forwarders Council of Australia Inc (CBFCA) (copy attached). However, many of the issues raised in this correspondence (for example, the level of cost impact analysis, the revenue implications of the changes proposed and the requirements for documentary compliance) are beyond this Committee’s terms of reference.

CBFCA raises the issue of strict liability offences, which is clearly within the Committee’s terms of reference. However, the Committee has already sought further advice on this issue in Alert Digest No. 1 of 2001.

CBFCA also raises the issue of the removal of the privilege against self-incrimination (in proposed new section 243SA), which is also within the Committee’s terms of reference. However, the Committee notes that proposed new section 243SC expressly preserves this privilege.

In these circumstances, the Committee thanks CBFCA for this submission, but, for the reasons noted above, proposes to make no further comment on the issues it raises.

Employment Security Bill 2001 

This bill was introduced into the House of Representatives on 26 February 2001 by Mr Bevis as a Private Member’s bill, and is identical to a bill of the same name introduced into the House of Representatives by Mr Bevis on 10 April 2000 on which the Committee commented in Alert Digest No. 6 of 2000.

The bill proposes to amend the Workplace Relations Act 1996 to:

· enable the Commission or the Court to extend the operation of an order for the reinstatement of an employee to a body corporate related to the employer; and

· impose liability for the payment of employees’ legal entitlements on a body corporate related to the employer.

The bill also proposes to amend the Corporations Law in relation to:

· the liability of a company for the debts or liabilities of a related company; and

· the recovery of profits, and compensation of any loss, resulting from a contravention of a civil penalty provision in the Law.

Drafting note

Schedule 2, item 1

As the Committee noted in Alert Digest No. 6 of 2000, Item 1 of Schedule 2 to this bill proposes to insert a new Division 6A in the Corporations Law. However, the text to be inserted does not have a section number (section 588YA) or section heading to identify it. The Committee again draws the member’s attention to this inadvertent omission.

The Committee has no comment on this bill.

Family and Community Services Legislation Amendment (New Zealand Citizens) Bill 2001 

This bill was introduced into the House of Representatives on 28 February 2001 by the Minister representing the Minister for Family and Community Services. [Portfolio responsibility: Family and Community Services]

Part 1 of Schedule 1 to the bill proposes amendments to the Social Security Act 1991 to effect restricted access to social security payments for New Zealand citizens who reside in Australia but who do not become permanent residents or Australian citizens. The amendments do not apply to child related social security payments or access to concession cards for all suitably qualified New Zealand citizens.

Part 2 of Schedule 1 proposes amendments to the Social Security Act 1991 that are necessary as a result of the proposed changes to be made by the Social Security Legislation Amendment (Concession Cards) Bill 2000. These amendments ensure that the changes do not restrict access to concession cards for all suitably qualified New Zealand citizens.

Part 1 of Schedule 2 proposes amendments to the A New Tax System (Family Assistance Act) 1999. These amendments are a result of the proposed change to be made to the definition of Australian resident in the Social Security Act, as that definition is applicable to the family assistance law. The amendments ensure that the changes do not apply to child related payments for all suitably qualified New Zealand citizens under the family assistance law.

Part 2 of Schedule 2 proposes amendments to the Health Insurance Act 1973 that are also necessary as a result of the proposed change to be made to the definition of Australian resident in the Social Security Act. The proposed amendments ensure that the changes do not restrict access to concession cards for low income earners for all suitably qualified New Zealand citizens.

Part 3 of Schedule 2 proposes amendments to the Social Security (Administration) Act 1999 that are also necessary as a result of the proposed change to be made to the definition of Australian resident in the Social Security Act. The proposed amendments ensure continued access to concession cards under social security law for all suitably qualified New Zealand citizens. They also ensure that a person who is a special category visa holder will be able to make a claim for a social security payment so that a test of that person’s qualification for that payment can be decided.

Retrospective application

Proposed new subsections 7(2A) to (2D)

Item 3 in Schedule 1 to the bill inserts new subsections 7(2A) to (2D) in the Social Security Act 1991. Although the bill itself does not commence until Assent, these new subsections apply from 26 February 2001 to deny some New Zealand citizens the right to claim social security payments. The bill is, therefore, retrospective in effect.

However, these changes were announced by the Prime Minister on 26 February when he was in New Zealand. The bill provides that the changes will not apply to New Zealand citizens who were resident in Australia on 26 February, or who are temporarily absent from Australia and who have been in Australia for a total period of 12 months in the 2 years immediately before 26 February 2001. The bill also provides a 3 month period of grace (from 26 February 2001) for those New Zealand citizens intending to reside in Australia.

Given this, the Committee makes no further comment on these provisions.

Lake Eyre Basin Intergovernmental Agreement Bill 2001 

This bill was introduced into the House of Representatives on 1 March 2001 by the Parliamentary Secretary to the Minister for Communications, Information Technology and the Arts. [Portfolio responsibility: Environment and Heritage]

The bill proposes to give Commonwealth recognition of, and approval to, the Lake Eyre Basin Intergovernmental Agreement (the Agreement) between the Commonwealth, Queensland and South Australia which was signed in October 2000. While not legally required for implementation of the Agreement, the legislation confirms the Commonwealth’s commitment to sustainable management of the Lake Eyre Basin and the protection of dependent environmental and heritage values. Consistent with the provisions of the Agreement, Commonwealth legislation will not take effect until the Queensland and South Australian Parliaments have also passed complementary enabling legislation. 

The Committee has no comment on this bill.

Primary Industries and Energy Research and Development Amendment Bill 2001 

This bill was introduced into the House of Representatives on 1 March 2001 by the Minister for Forestry and Conservation. [Portfolio responsibility: Agriculture, Fisheries and Forestry]

The bill proposes to amend the Primary Industries and Energy Research and Development Act 1989 to increase the Commonwealth contribution to the Forest and Wood Products Research and Development Corporation (FWPRDC). The amendments will enable government to match industry’s R&D levy contribution, dollar for dollar, up to 0.5% of gross value for production. Previously the funding arrangement was $1 for every $2 from industry.

The Committee has no comment on this bill.

School Funding Amendment Bill 2001

This bill was introduced into the House of Representatives on 26 February 2001 by Mr Beazley as a Private Member’s bill.

The bill proposes to amend the States Grants (Primary and Secondary Education Assistance) Act 2000 to abolish the enrolment benchmark adjustment, and to remove the increases in funds given to category 1 private schools.

The Committee has no comment on this bill.

Bills giving effect to national schemes of legislation

Recent discussions between the Chairs and Deputy Chairs of Commonwealth, State and Territory Scrutiny Committees have again noted difficulties in the identification and scrutiny of national schemes of legislation. Essentially, these difficulties arise because ‘national scheme’ bills are devised by Ministerial Councils and are presented to Parliaments as agreed and uniform legislation. Any requests for amendment are seen to threaten that agreement and that uniformity.

To assist in the early identification of national schemes of legislation, the Committee proposes to note bills that give effect to such schemes as they come before the Committee for consideration.

Lake Eyre Basin Intergovernmental Agreement Bill 2001

This objective of this bill is to give Commonwealth recognition of, and approval to, the Lake Eyre Basin Intergovernmental Agreement between the Commonwealth, Queensland and South Australia. While not legally required for implementation of the Agreement, Commonwealth legislation is intended to confirm the Government’s commitment to sustainable management of the Lake Eyre Basin and the protection of dependent environmental and heritage values. Consistent with the provisions of the Agreement, Commonwealth legislation will not take effect until the Queensland and South Australian Parliaments have also passed complementary enabling legislation.

The Agreement establishes the Lake Eyre Basin Ministerial Forum, which will comprise one Minister each from the Commonwealth, Queensland and South Australia. The Ministerial Forum will be responsible for the development and adoption of policies and strategies for the integrated catchment management of water and related natural resources associated with the cross-border river systems within the Lake Eyre Basin Agreement Area.

PARLIAMENTARY aMENDMENTS and the

COMMITTEE’S TERMS OF REFERENCE

AMENDMENTS IN THE HOUSE OF REPRESENTATIVES

(26 February - 1 March)

Classification (Publications, Films and Computer Games) Amendment Bill (No 2) 2000:  The House of Representatives agreed to a Senate amendment to this bill. This amendment raised no issues within the Committee’s terms of reference.

Sydney Harbour Federation Trust Bill 2000:  The House of Representatives agreed to certain Senate amendments to House of Representatives amendments to this bill. None of these amendments raised issues within the Committee’s terms of reference.

Treasury Legislation Amendment (Application of Criminal Code) Bill 2000:  The House of Representatives agreed to amend this bill. This amendment raised no issues within the Committee’s Terms of Reference.

AMENDMENTS IN THE SENATE

(26 February - 1 March)

Broadcasting Legislation Amendment Bill 2000:  The Senate agreed to amend this bill. These amendments raised no issues within the Committee’s Terms of Reference.

Classification (Publications, Films and Computer Games) Amendment Bill (No 2) 2000:  The Senate agreed to amend this bill. This amendment raised no issues within the Committee’s terms of reference.

Law and Justice Legislation Amendment (Application of Criminal Code) Bill 2000: The Senate agreed to amend this bill. This amendment raised no issues within the Committee’s terms of reference.

Sydney Harbour Federation Trust Bill 2000:  The Senate agreed to certain House of Representatives amendments made by the House in place of certain Senate amendments. None of these amendments raised issues within the Committee’s terms of reference.

Workplace Relations Amendment (Tallies) Bill 2000: The Senate agreed to amend this bill. With the exception of the amendment noted below, these amendments raised no issues within the Committee’s Terms of Reference.

Workplace Relations Amendment (Tallies) Bill 2000

The Committee considered this bill in Alert Digest No. 10 of 2000.

On 1 March 2001, the Senate in Committee amended subclause 2(2) of the bill to provide that Item 1 in Schedule 1 (which relates to tallies) should commence 12 months after Assent. This is a departure from the practice set out in Drafting Instruction No 2 of 1989 issued by the Office of Parliamentary Counsel. This provides that, as a general rule, where a clause provides for commencement after assent, the preferred period should not be longer than 6 months, and an explanation provided where a longer period is chosen.

In introducing the amendment, Senator Murray observed that the commencement period for this provision had originally been 6 months. Submissions had been made that this period should be extended to 18 months; the IRC had indicated 3 years. A 12 month period represented a more appropriate period than any of the others.

Given this explanation, the Committee makes no further comment on this amendment.

