Appendix 2
Answers to questions on notice

ASIC Oversight hearing, 15 June 2011
Question on notice to Mr Gilbert, RoLIA
(Hansard, p. 5)
Topic: Comparison with overseas regulators
Mr TONY SMITH: Could you give us an appreciation, as best you can, on how ASIC
would compare not so much with the other Australian regulators, but with—how can I
put it?—cousin regulators in similar jurisdictions? Do you have an appreciation of
that—assuming that you have not done any work in that regard? Perhaps the United
States and the UK.

I would like to go away and work on that if I could. If I were to say one
thing or another now, it might mislead you, and I do not want to do that...

Mr Gilbert:

Mr Gilbert:

Maybe we will go and have a look at some of the data.

Mr TONY SMITH: If you are able to appreciate it—we would not have expected you to
have done that work, but you have done a lot of work on the Australian scene—I think
the committee members would just be interested to get an appreciation from you on
some of the jurisdictions--not just the US and UK but also whether there is a similar
trend, I suppose.

Response
USA – SEC
The US Securities Exchange Commission is the primary overseer and regulator of the
U.S. securities markets. In addition to its annual Performance and Accountability
Report the SEC also publishes annual data on:
• The number of SEC-related criminal cases filed;
• An Enforcement Act Summary chart, including the number of enforcement
actions initiated with a breakdown by classification (e.g. insider trading,
market manipulation) and by type (Civil Actions or Administrative
Proceedings);
• The number of investigations of possible violations of the Acts the SEC
administers, including the figures on investigations which were pending,
closed and opened
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• The number of ‘Formal Orders of Investigation’ which were issued - with a
formal order of investigation, the SEC’s Enforcement Division's may compel
witnesses by subpoena to testify and produce books, records, and other
relevant documents.
• The number of times the SEC used its statutory powers to obtain customer
financial records.
Copies of this data for the last 2 years is attached. [See Parliamentary Joint Committee
on Corporations and Financial Services webpage for copies of these attachments:
http://www.aph.gov.au/senate/committee/corporations_ctte/asic/index.htm]
I also alert the Committee to a recent news item published by Leonard Street and
Deinard in relation to the SEC’s filing of its report to Congress on the use of its
regulatory powers. In that report is a link
http://www.sec.gov/about/internalcontrols961.pdf to the actual report which details
the certification and internal supervisory controls applicable to the exercise of power
conferred on the SEC. The Article is as follows:

SEC Gets a Taste of Its Own Medicine While Preparing
Report for Congress
by Steve Quinlivan | January 6, 2011
Section 961 of the Dodd-Frank Act requires that the SEC provide the
Senate Committee on Banking, Housing, and Urban Affairs, and the House
Committee on Financial Services, a report on the “supervisory controls”
over the conduct by the SEC of examinations of registered entities,
enforcement investigations, and reviews of corporate financial securities
filings. The report is required to be provided not later than 90 days after the
end of each fiscal year. The SEC has delivered the first such report for the
fiscal year ending September 30, 2010.
Perhaps not surprisingly, the SEC concluded no significant deficiencies in
internal supervisory controls were identified as of September 30, 2010.
Based on the results of the evaluation, the report also concluded the internal
supervisory controls of the SEC with respect to examinations of the Office
of Compliance and Inspections, or OCIE, enforcement investigations, and
Corporation Finance filing reviews are effective, and the procedures of the
SEC applicable to the OCIE, enforcement, and Corporation Finance staff
who perform examinations of registered entities, enforcement
investigations, and reviews of corporate financial securities filings,
respectively, are effective.
We’ll see if the Comptroller General agrees when it reviews the adequacy
of the SEC’s internal supervisory control structure and procedures once
every three years, as required by the Dodd-Frank Act. After all, the SEC
left itself plenty of wiggle room. For instance, the report states “there may
be instances where judgments made in good faith are, in hindsight, deemed
inappropriate.” A reference to the Madoff investigations perhaps?
The report describes some of the procedures used. For instance, the OCIE
assessment team identified the key parties responsible for execution of the
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controls and created a “process flow narrative” that is, a step-by-step
description of how the controls apply to the examination and investigative
processes. There will probably not be a lot of sympathy from corporate
America that has been grappling with the costs of Sarbanes-Oxley Section
404 compliance for the last several years.
UK FSA

The FSA is an independent non-governmental body, given statutory powers by the
Financial Services and Markets Act 2000. The FSA regulates the financial services
industry in the UK. In 2010 the FSA was given new statutory powers to enable it to
require a person to provide information and documents that the FSA considers are or
might be relevant to the stability of the UK financial system. The new powers were
granted in the wake of the Global Financial Crisis and appear in s 165A of the Act.
The grant of these new powers was accompanied by statutory safeguards which
appear in s 165B of the Act. Relevantly, the statutory safeguards:

• Require the FSA to prepare a statement of its policy with respect to the exercise
of the new powers for approval by the Treasury; and
• Once approved, the FSA must publish the policy statement.

The safeguards also provide that the FSA may not exercise the new powers until the
approved policy statement has been published.
The FSA has published the approved policy statement and included it in the FSA
Handbook, which is available through its website. A copy of the statement is
attached.
[See Parliamentary Joint Committee on Corporations and Financial Services webpage
for copies of the FSA statement and the Financial Services and Markets Act 2000
s 165A and s 165B.
http://www.aph.gov.au/senate/committee/corporations_ctte/asic/index.htm]
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ASIC Oversight hearing, 24 June 2011
Questions on notice to ASIC
Question on Notice 1, (Hansard, pp 11–12)
Topic: White label broker sectors
I will start with the first one, which is the white labellers. I think there has
been some press commentary on that. This is an area consistent with the notion of
trying to identify risks and get a handle on them, but we have been taking some
activity. The sector consists of about 650—that is our estimate—so it is quite large but
quite diverse.

Mr Tregillis:

....
Senator BOYCE:

Could we have a list of the 650?

Do you have a list of the 650—

Mr Tregillis:

Senator BOYCE:

Not today.

Yes, they are all AFSL holders, so we can—again, when we say 'white
labellers', these are the ones providing services to retail clients of the markets.
Mr Tregillis:

Senator BOYCE:

What are their industry organisations? Do they have any?

I do not think there is a specific—

Mr Tregillis:

Senator BOYCE:

I was wondering if there was one, or two or three, that might pick up

a lot of them.
Mr Medcraft:

There is a brokers association.
The Stockbrokers Association.

Mr Tregillis:
Mr Medcraft:

Yes.

Senator BOYCE:

That would be it. I was wondering what else there was.

Ms Gibson:

I cannot remember its name, but there is one specifically for—

Mr Tregillis:

White labellers.

Ms Gibson:

I doubt that they call themselves white labellers!

Mr Tregillis:

We can get that detail for you.
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Response
The Australasian Securities Dealers Association (ASDA), formerly known as
ASSFDA, claims to represent the interests of approximately 650 indirect participants.
According to its website, the ASDA maintains that it is the peak body representing the
interests of securities and derivatives oriented Australian Financial Services License
holders in Australia.
ASIC is not privy to ASDA's member list.

Question on Notice 2, (Hansard, pp 14–15)
Topic:
Is that something ASIC has given consideration to—putting up on
your website a three-monthly update on the number of funds that are still freezing
redemptions?
Mr FLETCHER:

It is more a function of—I will take that on notice and come back to you.
On our website we have an information sheet which explains to investors how they
can get access to the money for hardship relief. The funds offering limited access, as
opposed to hardship relief, we publish online, but we will come back to you with the
statistics. The underlying thing is that we are monitoring the market. I will talk to the
team about how frequently we are doing it, but there is an issue about frequency
because it is going back to 80 funds, a large number. Let me come back to you on that.
Mr Medcraft:

Response
ASIC has prepared an information sheet providing an update on frozen funds that is
scheduled to be available on our website mid August 2011. We will continue to
monitor the status of frozen funds and provide further updates when appropriate.

Question on Notice 3, (Hansard, pp 16–17)
Topic: Coercive powers and human rights
CHAIRMAN: One of the issues that was raised both by the Senate Standing Committee
for the Scrutiny of Bills, which considered the use of coercive powers, and by the
Rule of Law Institute of Australia was the impact of the use of coercive powers in
terms of individual rights, and even human rights. How does ASIC see that in terms of
the rights of an individual versus the rights of a corporation? The two do not apply in
the same way.
Ms Gibson:

In terms of the recipient?
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CHAIRMAN:
Ms Gibson:

We cannot apply human rights to a corporation, as with a human being.

I am sorry, I am not sure what the focus is on human rights.

The application, the concept, the idea that you apply due process and
consider the impact of the use of coercive powers in terms of an individual versus the
use of coercive powers in terms of an organisation.

CHAIRMAN:

Our rules would be the same for all notice issuers to have regard to the
proportionality—that is, the information we seek as against what we seek against
them—to talk about cost and impact—
Ms Gibson:

That is all right, if you have not really considered it. The Rule of Law
Institute of Australia raised with us the matter of human rights in terms of coercive
powers. My question was around how that applies when you are not talking about an
individual. Normally you would apply the process: what is the impact on an individual
of due process? But we are not talking about individuals. Often in terms of the work
that ASIC will do you are talking about a corporation. A corporation itself has a
different set of rights, not the same rights as human rights.
CHAIRMAN:

Ms Gibson:

It is not something they have raised with us.

CHAIRMAN:

If it has not been raised with ASIC—

Mr Medcraft:

We will take that on notice.

Take it on notice. I am certainly interested in the view of ASIC in terms
of how the differences apply.

CHAIRMAN:

Response
Use of coercive powers by regulators such as ASIC can be intrusive. However, these
powers are subject to a range of legal limitations which determine when and how they
can be used. The purpose of the limitations is to ensure that an appropriate balance is
struck between the goal of fulfilling regulatory objectives and the legitimate rights and
interests of parties who may be the recipients of compulsory notices.
ASIC's own internal policies are also designed to strike an appropriate balance
between these goals. These policies have been recently refined as part of ASIC's
general review of its use of compulsory information gathering powers. ASIC's refined
internal policy sets out a number of guiding principles including that information
gathering powers should only be used when warranted.
In practice, ASIC ensures that the rights of the recipient, including the human rights of
any individual, are taken into account through compliance with legal limitations on
powers and adherence to internal policies.
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Question on Notice 4, (Hansard, p. 19)
Topic: Review of access to databases
Mr Medcraft, can you undertake to provide the committee with a brief
on the current situation of the review and whatever you are able to provide us, so that
we can better understand.

CHAIRMAN:

Mr Medcraft:

The review of—

CHAIRMAN:

Of access to the databases and what is currently happening.

Mr Medcraft:

Sure. We can do that.

Chair, may ask whether that is a question of the type of searching for the
public or is it more about access by other parties or academics, or both?
Mr Day:

The committee would be generally interested in what the review is
about, what the databases are and what is anticipated as an outcome, so that we have a
better understanding of what is held by ASIC.

CHAIRMAN:

Mr Day:

Certainly. I understand. I just wanted clarification. We can certainly do that.

Response
Under the ASIC Act (2001) we are required to receive, process and store, efficiently
and quickly, the information given to us, and to ensure this information is available as
soon as practicable for access by the public. This information is contained in
prescribed registers specified under the Corporations Regulation 2001 and National
Consumer Credit Protection Regulations 2010. These registers are collectively known
as the ‘public register’ (or ASIC's database).
The public register contains the details of companies and various professionals that
operate within the Australia economy such as company officeholders, auditors,
liquidators, financial services and credit licensees and their representatives. These
parties most commonly lodge information to the public register to:
• Support their application for registration or licensing, such as a new company;
and
• Meet ongoing compliance requirements under the law, such as lodgement of
financial accounts, notifications of a change in company details, and filing
copies of minutes of creditor meetings.
In 2010/11, 2.13 million lodgements of information were received. Our public
register was searched 68.5 million times, up 13.1 % from the previous year, reflecting
the increasing demand for information we hold. The majority of these searches were
free, with 6.1 million searches requiring a fee to be paid. The types of ASIC searches
available, and the fees payable are outlined in ASIC information sheet 12, available
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from our website. As a guide, a current company extract costs $9 and a copy of a
document less than 10 pages in length costs $18. Fees are charged in accordance with
the Corporations (Fees) Regulations 2001 ('the fee regulations') Fees are collected on
behalf of the Commonwealth and are not retained by ASIC.
Our registers are accessed by a range of external organisations, including businesses,
the general public and government agencies. The information is used for a range of
purposes that include supporting business and investment decisions, research,
investigation and law enforcement activities.
The most frequently used service to search the public register is via the ASIC website.
This service has been available for about 10 years and has provided customers with
the ability to search and retrieve free information from our registers. Where customers
want to purchase more detailed information from the registers (e.g. copy of document)
they may currently do so with ASIC via mail or over the counter services.
Alternatively they can purchase information online through a third party provider
Information Broker (who generally will add a service charge). Searchers are referred
to information brokers via direct links on our website. Brokers are charged fees for
searches in accordance with the fee regulations. The fees are generally $3 less than the
fee for searches provided over-the-counter.

