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Committee met at 5.34 pm
COOPER, Mr Jeremy Ross, Deputy Chairman, Australian Securities and Investments
Commission
LUCY, Mr Jeffrey John, Chairman, Australian Securities and Investments Commission
RODGERS, Mr Malcolm James, Executive Director, Regulation, Australian Securities and
Investments Commission
CHAIRMAN (Senator Chapman)—I declare open this public hearing of the Parliamentary
Joint Committee on Corporations and Financial Services. Today the committee is conducting a
public hearing into the Australian Securities and Investments Commission. Under section 243 of
the Australian Securities and Investments Commission Act 2001, the Joint Committee on
Corporations and Financial Services is required to oversee the functioning of ASIC. This hearing
is part of that oversight. The committee has resolved that answers to questions on notice are to
be lodged with the committee by 19 January 2007.
I welcome to the hearing Mr Jeffrey Lucy, Mr Jeremy Cooper, Mr Malcolm Rodgers and
observers from ASIC. I remind all witnesses that in giving evidence to the committee they are
protected by parliamentary privilege. This gives special rights and immunities to people who
appear before committees. People must be able to give evidence without prejudice to
themselves. Any act which disadvantages a witness as a result of evidence given to a committee
may be treated by the Senate as a contempt. It is also a contempt to give false or misleading
evidence to a committee. If a witness objects to answering a question, the witness should state
the ground upon which the objection is taken, and the committee will determine whether it will
insist on an answer, having regard to the ground which is claimed. If the committee determines
to insist on an answer, a witness may request that the answer be given in camera. Such a request
may of course be made at any other time during the hearing.
The parliament has resolved that an officer of a department of the Commonwealth should not
be asked to give opinions on matters of policy and shall be given reasonable opportunity to refer
questions asked of the officer to superior officers or to a minister. This resolution prohibits only
questions asking for opinions on matters of policy; it does not preclude questions asking for
explanations of policies or factual questions about when and how policies were adopted. Mr
Lucy, would you like to make an opening statement?
Mr Lucy—Thank you, Chairman; only to pass on the apology of Tony D’Aloisio,
Commissioner of ASIC, who was appointed on Wednesday, 22 November. He is in Queensland
attending a regional committee meeting which is required under the Corporations Agreement.
CHAIRMAN—There are no additional comments that you wish to make?
Mr Lucy—No, thank you.
CHAIRMAN—We will go straight to questions.
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Senator WONG—Mr Lucy, previously we have discussed the corporate and financial
services regulation review consultation paper. I recall Mr Pearce indicating in his press release in
August that ASIC would be closely involved in developing and refining these proposals. The
proposals paper was released in November. Firstly, what sort of involvement did ASIC have
between the original consultation paper and the paper released in November?
Mr Lucy—I will ask Jeremy Cooper to respond.
Mr Cooper—ASIC’s involvement was quite extensive in commenting on and coming up with
proposals. We had a very close liaison with Treasury officers and with the parliamentary
secretary in producing this document.
Senator WONG—We have previously discussed the changes which were floated to the
business judgement rule in the original paper. Are you able to tell us why the November
document does not include those changes?
Mr Cooper—I seem to recall that two issues were put into a separate review of penalties
under the Corporations Act that was being undertaken. As the business judgement rule was very
similar in concept to that exercise, it was thought appropriate to take it out of this paper and put
it into that process. To my knowledge, ASIC has not been involved in that process.
Senator WONG—Have you been asked to advise in relation to the BJR changes?
Mr Cooper—Not to my knowledge, no.
Senator WONG—Still not?
Mr Cooper—No.
Senator WONG—No approach whatsoever or request for advice?
Mr Cooper—Not to my knowledge, no.
Senator WONG—What is the process in relation to the roundtable discussions which were
flagged in relation to the broader set of proposals?
Mr Cooper—The regulation review that we have here?
Senator WONG—Yes.
Mr Cooper—I believe submissions—
Senator WONG—I am quoting here; Chris Pearce announced that a paper inviting comment
on the specific proposals would be released in September to assist later roundtable discussions
on preparation of the bill. Is ASIC involved in those roundtable discussions?
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Mr Cooper—I have a feeling that might have been superseded. Maybe Malcolm has closer
knowledge of this.
Mr Rodgers—These proposals have only recently been released and the government has
asked for comments to be back to Treasury by 22 December, I think. I understood the process to
be that Treasury would consider the comments made in the submissions with a view to having
some form of roundtable discussions probably during February. It is predominantly a
government process. The way that we have been working with Treasury on this is to be engaged
at a stage where the government or Treasury has digested the submissions made to us and is
moving towards some more concrete legislative proposals. Historically, where the government
has used roundtable consultations, we have been invited, and indeed some have been held in our
office. I am not aware that arrangements are advanced enough at this stage for us to know that
that is happening.
Senator WONG—In relation to the BJR and the fact that you have not yet been asked for
advice, has it been indicated to you what, if any, ASIC’s involvement would be in that
consultation process?
Mr Rodgers—Not that I know of, no.
Senator WONG—We had a discussion not very long ago regarding private equity.
Mr Lucy—I can recall.
Senator WONG—It is in your mind because it is so recent; therefore you do not have to view
your briefing notes. Has there been any further thought about what progress ASIC might make
on looking at the impact of expansion in private equity investment?
Mr Lucy—Indeed there has. Certainly ASIC has been engaged in some detail. You might
have already been referred to a publication put out by the Financial Services Authority in the
United Kingdom. We have had discussions with them and Treasury, and I anticipate further
discussions with the Reserve Bank and APRA.
Senator WONG—The FSA paper to which you referred identifies a couple of risks such as
insider trading and conflict of interest.
Mr Lucy—Yes, it does.
Senator WONG—Are they issues that ASIC is considering and can you tell me a bit more
about that?
Mr Cooper—Yes, they are. In its report, the FSA mentions a steady increase in the amount of
leverage or borrowings that are involved in these transactions. We are asking ourselves internally
whether private equity is an area on which we need to focus as a specific form of corporate
activity and, if so, what regulatory tools we have and what regulatory responses, if any, we
should make. We are involved in that process right at the minute.
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We were talking about the issues that might be relevant in that kind of internal review. We
talked about conflict, the excessive leverage that seems to be involved; valuation issues, how
interest in those businesses is valued; management fees, whether they are appropriately disclosed
in relation to the transactions; and a broad umbrella topic of information flow and transparency.
Some of those issues are not necessarily ASIC issues. We are not a prudential regulator, so the
level of gearing that a business has is not necessarily an ASIC issue per se. Pulling back closer to
our patch, we have done extensive work in the area of conflicts, so that is a natural area for us to
look at.
Senator WONG—’Excessive leverage’ was the phrase you used; that might have some
relevance in terms of investor/consumer issues which might then be more obviously in your
jurisdiction.
Mr Cooper—Indeed.
Senator WONG—Why did you use the phrase ‘excessive leverage’?
Mr Cooper—It can sometimes be difficult to define what private equity is. One of the chief
characteristics is that they do seem to involve levels of debt to equity that are generally above
those enjoyed or carried by other types of businesses. Some people call that excessive. Recently
there have been quite a lot of press comments, sometimes from bank chiefs and others, pointing
to excessive leverages being the key problem.
Senator WONG—Because it carries arguably a significantly high degree of risk?
Mr Cooper—Yes.
Senator WONG—What is the process? You are doing this internal work.
Mr Cooper—We are at the moment. It is the old risk-return equation, isn’t it? We need to be
careful not to be too judgemental about what the market chooses to do. It is a delicate balancing
act about not dampening something that might be beneficial while being alive to the potential
downsides.
Senator WONG—No, I appreciate that it is a balancing act and I think we had this discussion
before. It is not all good or bad. As it occupies a different position in the market, some policy
issues might arise. You were telling me where you go from here. You are doing the internal
work; what is the process?
Mr Cooper—This is happening at some speed so we have not had a chance to widely
disseminate this, but we had thought we might take this work to the Council of Financial
Regulators. It struck us as being an appropriate organ of other regulators to canvass views and
relative levels of concern or not in that forum.
Senator WONG—What is the time frame on that?
Mr Cooper—Two weeks.
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Senator WONG—I would certainly be interested to see what the various steps are on that. It
is obviously useful for the parliament to keep apprised of these developments.
Senator MURRAY—I have a concern in areas where an industry is officially declared a
sensitive market—for example, media, which is regarded as a sensitive market from the
perspective of the FIRB and the Treasurer’s involvement. I also have a concern where industries
are of such strategic or economic significance that private equity involvement can shift the
gearing, dynamics and market security of that particular industry. My concerns go to the issue of
the lack of a public register and knowing who the significant beneficial owners are in private
equity funds. In your answers to Senator Wong, I did not pick up that you were examining that
area at all. You might like to respond to that.
Mr Cooper—I recall that this or a very similar question was on notice at Senate estimates and
I understand we have not answered yet. It seems to be a policy question as to whether that ought
to happen in this case, and we are very mindful of the role that the Treasurer has under the
Foreign Acquisitions and Takeovers Act 1976 in relation to some of these transactions. We
would not want to do anything to interfere with considerations of national interest that are not on
our patch at all. In our work we do not take that into account for fear of tripping up over an area
that is not ours to be in.
Senator MURRAY—But you used the word ‘transparency’ and explicit, not implicit, within
that concept and the whole concept of a market is that you are aware of who the prime market
participants are. The difficulty with private equity funds is that the headline name is merely the
front body for a series of other entities. In some cases there may be improper influences behind
that; in most cases not. The idea of transparency is that you minimise that side of the risk. I
would be concerned if ASIC were not to assess that broad area of there not being a public
register and not being able to identify beneficial owners in any discussion paper or proposal that
you put forward. Do you accept that general point that I am making to you?
Mr Cooper—We could certainly consider that under the aegis of transparency. When I
mentioned transparency, I was speaking more widely, but that certainly is an element of it.
Senator MURRAY—You are aware of my interests. I do not presume to speak on behalf of
the committee, but I would request in any formal paper that you do cover off this area if you
consider it to be reasonably within your broad requirement to have regard to the proper
functioning of a market and the proper advice to consumers and investors.
Mr Lucy—I undertake that we will have regard to that. Certainly, the question that was raised
in the other forum will be responded to on time. It might be the week after next, from memory.
Senator WONG—It is a very good point that Senator Murray raised. It essentially flags the
need to consider those sectors where you might want to address more carefully some of the
issues and risks associated with private equity. We do not have a view that private equity is bad.
Senator MURRAY—Let me make it clear on the record that I do not have that view.
Senator WONG—No, nor do I.

CORPORATIONS AND FINANCIAL SERVICES

CFS 6

JOINT

Thursday, 30 November 2006

Mr Cooper—I think as a concept there is nothing inherently wrong or dangerous with it at all.
Senator WONG—No, absolutely not, and it can often be a very useful investment vehicle
and provide some efficiencies in certain areas of the market. I think the point Senator Murray
raised is a good one if you say there are certain areas where there might be a stronger public
policy argument for dealing with some of the potential risks that some might argue would be
inherent in the private equity vehicle. That is a good signal for us to start to get our head around,
I think.
Senator MURRAY—Yes, particularly in sectors of effective oligopoly, where very high
market shares are held by a few participants; if they all move into private equity fund hands, you
then have a somewhat imperfect market with respect to market knowledge. That is the point.
Senator WONG—I think I have raised with you previously the issue of hedging of unvested
share options. In the ASX revised principles, which are out for consultation, there is a discussion
about prohibition of that practice. Does ASIC have a view about that?
Mr Cooper—We would go first to the parliamentary secretary’s proposals which contain a
proposal on that. Our regulatory connection with the ASX guidelines is looser than it is with the
Corporations Act. The ASX proposal is that one of the principles would effectively prohibit
hedging unvested options and then mandate clear disclosure in relation to vested ones, whereas
under the Corporations Act proposals, there would be a regime or requirement for a company to
disclose what its policy was in relation to the hedging of options. They are the two proposals that
are on the table.
Senator WONG—I think we had this discussion last time at a hearing. If the idea behind
share options is trying to align shareholder and director interests and provide some long-term
incentive, if you permit hedging of unvested options, does it not essentially break that nexus?
Mr Cooper—It seems to.
Senator WONG—Are there any circumstances where it does not?
Mr Cooper—We got into this discussion last time. It depends on the spectrum as to whether
the company, for example, was in cahoots with the hedging. If you have a board that set up an atrisk remuneration structure, take it public and tell the world that Mr or Mrs Bloggs is getting atrisk remuneration, then they all knowingly let the executive go off and hedge, that is at the
extreme end of bad conduct. They would all be involved, arguably, in what would be misleading
behaviour. At the other end of the spectrum there could be a board that does not know at all
when the director is hedging.
Senator WONG—One might argue that obviates the moral weight on the board, but as a
governance practice, an executive doing that is still essentially side-stepping a mechanism which
is supposedly aimed at trying to ensure his or her incentives are aligned with those of
shareholders.
Mr Cooper—I agree, but the regulatory response, the severity and so on are different.
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Senator WONG—Would you say there is any policy argument in permitting this practice?
Mr Cooper—No, I do not. It is either odd or mischievous. One of the problems with the
aligning of interests is its complexity. It is a very bad outcome that shareholders are taken
through these highly complex arrangements only for a back-room deal to be done where all the
risk is hedged out of it. Ultimately, this is a policy question; the government has proposed a
mandatory disclosure of policy on this regime and the ASX have proposed a slightly different
principle for their corporate governance recommendations. We are straying into policy questions.
Senator WONG—Are you an officer of a department, Mr Cooper?
Mr Cooper—When neither of these proposals were on the table there was a time when we
were searching for a way to use our powers to solve the problem. Now we are in quite a different
situation from when we spoke about this originally where the landscape was empty in that
respect.
Senator WONG—Does ASIC have any concerns with the ASX proposals to essentially
prohibit these arrangements?
Mr Lucy—No, we do not have any concerns with it.
Senator WONG—It is a matter for the ASX, but you are the regulator and this is an issue, so
I am asking if you have any concerns with their proposal.
Mr Lucy—No.
Senator WONG—Would it be better for the Corporations Law instead to be amended to deal
with this?
Mr Lucy—That is a matter for the government.
Mr Rodgers—Just to add one point, there are competing public policies here. It does not
require an answer to the question regarding whether there could be a situation in which hedging
of executive remuneration is permitted. The competing public policies here are the relative
freedom of boards to set their own remuneration arrangements for a variety of purposes and the
obligations that directors should have in monitoring that those purposes are actually fulfilled.
The competing public policies are: if this is an undesirable practice, does it make sense for it to
be prohibited at a legislative level or is that a matter better dealt with as a practical corporate
governance issue?
Senator WONG—The problem with that argument on the public policy benefit side, as I
understand from what I have read, it that is not necessarily the case that boards would know that
their executives are doing this. As Mr Lucy or Mr Cooper said, a board could go through an
entire process of discussing a set of arrangements which are then disclosed to shareholders and
people are happy that there has been an appropriate alignment of executive interests and the
interests of shareholders, then, unbeknown to the board, the executive could go off and
essentially hedge that risk.
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Mr Rodgers—I am at risk of buying into the public policy argument. That raises the question
of whether the answer is disclosure and—
Senator WONG—How would disclosure by a board assist in circumstances where they do
not know about it?
Mr Rodgers—The disclosure obligations that a board would need to put in place in order to
be confident that as a corporation it was complying with the law may well have an impact on the
contractual or other interactions between a board and executives. It is possible to think how an
obligation to disclose would make it much more transparent, including within the corporation,
something that may not be fully transparent now.
Mr Cooper—I also point out that page 42 of the parliamentary secretary’s proposals
expressly mentions that the government will monitor the work of the ASX Corporate
Governance Council on this specific issue. The key words are ‘to ensure that a consistent
regulatory response to this issue is adopted’. It seems that these two processes were considering
the same issue, but the government proposal expressly talks about having a consistent response.
Senator WONG—Are you providing feedback on the proposed revisions to the council
guidelines?
Mr Lucy—The proposed ASX guidelines?
Senator WONG—Yes.
Mr Rodgers—I can answer that. It has not been our ordinary practice to be a participant in
any consultation process on the ASX Corporate Governance Council work. As I might have said
to you on a previous occasion, Senator, that does not mean that there is not a dialogue on these
issues if we feel particularly strongly about that. We do not see ourselves as an ordinary public
participant in the debates that the ASX is trying to stimulate through this. If we felt that what the
ASX is doing was a significant risk that could damage our role in the corporate governance
space and lead people into an undesirable practice, we would certainly raise that, but that has not
arisen. Indeed, the corporate governance council principles at this stage, in our view, have
usefully filled in quite a lot of detail between the rules that we administer and the actual practice
at governance level.
Senator WONG—I would agree with that.
Mr Rodgers—We have not felt the need to convey strongly any view other than general
support.
Senator WONG—Turning now to listed property trusts, which we also raised previously, I
want to test your response to an article in the Australian on the 23rd headed: Aussie LPTs ‘fail
global governance test’. Did that get onto your radar, Mr Cooper?
Mr Cooper—I was in Vietnam at the time.
Senator WONG—You lucky man!
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Mr Cooper—I guess we are familiar with the theme.
Senator WONG—The theme is, essentially, that half of Australia’s listed property trusts
could not compete on a global basis, according to property securities expert Stephen Hayes. He
says, ‘They would be screened out for poor corporate governance.’ Could you let me know what
steps are being taken in relation to your consideration of the governance of LPTs?
Mr Cooper—I certainly know one issue revolves around our decision in this country to
effectively merge the trusteeship and custodianship with the management of the enterprise. Some
foreign jurisdictions find that quite difficult to grapple with and, wrongly, assume that we have
not grasped the previous regime where it was thought beneficial to separate those two functions.
Jurisdictions that are still in the divided structure have some difficulty coming to grips with the
direction we have moved in—as I say, somewhat wrongly, because I think our system is superior
and there were good reasons for moving to it.
Senator WONG—That is not the focus of the article.
Mr Cooper—The other explanation is, of course, that they have only had their first round of
experience with the ASX principles and recommendations that we were just talking about. They
were not included in the original introduction of that as that only applied to companies. The ASX
itself put out a report in October on this issue and, not surprisingly, the trust entities were just a
little bit behind in terms of their overall compliance and performance with those
recommendations. That is no surprise because you would find if you did the work that it would
have been relatively comparable to when companies were first exposed to it.
Senator WONG—I have raised this both now and at estimates. I am interested in whether
you are doing any work in relation to this sector. You identified in a report or survey a
performance shortfall for the sector. I agree there might be some logical reasons why that would
occur. What action or consideration is ASIC undertaking in relation to this sector, particularly in
relation to the governance issues?
Mr Cooper—I might make a comment and then ask whether Malcolm is aware of any
proposals. The general comment I would make is that there are many, many reports that suggest
one thing or another—that you cannot get listed company directors because the regulation
burden is too heavy, and so on and so forth.
Senator WONG—But Mr Lucy says that is wrong.
Mr Cooper—It is. I guess there is a sea of opinion on various matter out there. It is our job to
take account of those things and sometimes we give weight to them and other times we do not. I
would have to say, from my knowledge of the workings at ASIC, I do not see concrete evidence
that we have a problem with our listed trust sector in Australia; in fact, quite the contrary. I do
not have the data to hand, but we are exporting that structure and those entities at a rapid rate.
Not only are our listed entities becoming bigger and acquiring things all over the globe, but
those products and investments in them are also being consumed by many overseas jurisdictions.
So that report seems to fly quite strongly in the face of what is actually happening out there.
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Senator WONG—I do not think my suggestion to you is that they are not an effective
investment vehicle. I think what we have been discussing previously, and what there has been
some public comment about, is that they do not meet some of the governance standards across a
range of parameters that we expect of other types of corporate structures. Is it your view that that
is not a problem or is it your view that they will catch up? I am not clear where you are coming
from here.
Mr Cooper—We talked last time about the wide spectrum. The speed with which the trust
structure had evolved meant that there were some fairly new issues and in some respects the
regulatory system is catching up in hops, if you like, with the various developments as they
occur. In its most complex form, these trust structures do put a fair bit of strain on the
management of conflicts of interest, related party transactions and so on. That may be the area of
concern in those multi-role, multi-vehicle type structures that we do see being produced.
Senator WONG—Did you want to add to that, Mr Rodgers?
Mr Rodgers—I am not quite sure what particular aspects are in the report. I have not seen the
report. We do take an interest in the compliance with their obligations of all managed investment
schemes. Before we could respond to what we are doing about the issues raised in this report I
think I would need to have a look at the report. I would take that part of the question on notice.
Senator WONG—You can do that. Did we discuss this at last estimates?
Mr Rodgers—We did canvass one aspect of this at last estimates and I cannot remember,
Senator, whether we took a question on notice or not.
Senator WONG—No, I cannot recall.
Mr Rodgers—Mr Lucy commented that we have well advanced plans to respond to all
questions on notice we took at estimates in the next week or so.
Senator WONG—Perhaps you could apprise yourself again in the Hansard. I referred to a
number of issues that have been raised; I cannot recall which report now that was in, Mr Cooper,
but Mr Lucy and I had a discussion about this, I think.
Mr Lucy—That is my recollection, Senator.
Senator WONG—On top of the private equity. Very briefly, because I am sure others want to
ask questions: you indicated to me that you would be geared up to take on any possible action
when the Cole commission of inquiry finalised its report, which it has, so I am interested to
know what the next step is for ASIC in terms of the various recommendations arising out of the
Cole commission.
Mr Lucy—The report was publicly released, as you know, on Monday this week.
Senator WONG—I think everyone in Australia knows that, Mr Lucy.
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Mr Lucy—Yes. There have been a number of discussions and, indeed, meetings. There was a
formal meeting convened yesterday by Attorney-General’s which was attended by our executive
director of enforcement and a number of agencies. Following that meeting, there will be a
meeting held next Tuesday where, as I understand it, the heads of Attorney’s, AFP, DPP and
ASIC will be present. I expect that that meeting will be a precursor to many meetings coming
forward as to the manner in which the Cole recommendations are responded to.
Senator WONG—As I recall, in relation to HIH, there was HIH-specific legislation to enable
you to have access to the evidence et cetera, was there not?
Mr Lucy—Yes.
Senator WONG—Has ASIC sought from the government a similar sort of legislative
requirement in relation to Cole?
Mr Lucy—We have communicated to the government as to whether or not the government
might consider the necessity of such legislation. That is currently with the government.
Senator MURRAY—Before you leave that, there is this issue of legal professional privilege.
Mr Lucy—Yes, there is.
Senator MURRAY—Mr Cole specifically said it was a shortcoming in the Royal
Commissions Act that needed to be addressed, but obviously that would only affect future royal
commissions. The use of the legal professional privilege right that he found an impediment to his
own investigation, by inference, therefore would be an impediment to the further investigation
arising from his findings. The question obviously is: have you had time to examine that issue?
Without going to the policy details, is that going to be part of the discussions you would have
with government about any legislation that might be consequent to the commission?
Mr Lucy—Potentially. I believe it might have been today, if not yesterday, the AttorneyGeneral indicated that he was referring this particular matter to the Australian Law Reform
Commission.
Senator MURRAY—I did not understand from that whether he was referring the
recommendation to do with the Royal Commissions Act or more broadly, which is what I am
concerned with, with respect to the task force and its duties.
Mr Lucy—I believe it is more broadly. The ALRC today issued their own press release where
they talked about how they intend to address this issue. It certainly appears clear to me that they
anticipate it to be a more broad issue.
Senator MURRAY—Is it clear from what they have said or are you just inferring that it is
clear?
Mr Lucy—I think it is quite clear. It says they ‘will concentrate on the application of legal
professional privilege to the coercive information gathering powers of Commonwealth bodies’.
So it seems to me that that does pick up the second limb to which you were referring.
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Senator MURRAY—This is a very significant shift in policy. Essentially Mr Cole enunciated
the principle that in certain areas of public interest it was in the public interest to waive legal
professional privilege. That really does move into an area of legal concept which I do not think
has been breached before, if I can put it that way.
Mr Lucy—The chairman of the ALRC does go into exactly that reference and talks about the
fact that this is of quite significant impact and suggests that there would be wide community
consultation in such an approach. Certainly it would indicate that the ALRC welcomes the
reference that has being made to them, and one would expect that they would get onto it very
quickly.
Senator MURRAY—The time line would matter because, plainly, you have got to get on
with an investigation as to whether prosecutions will be consequent to this report. If this inquiry
of the ALRC went on for a year or more, you would not be able to use the very power Mr Cole
said the absence of which was a problem for him.
Mr Lucy—I think that is a hypothetical. At this stage, it is early for us to be able to determine
whether or not there are any barriers—
Senator MURRAY—Let me be specific: has any time line been given to the ALRC for their
response?
Mr Lucy—They are due to report by December 2007, so that is essentially 12 months.
Senator WONG—Will there be additional resourcing for the post-Cole inquiry
investigations?
Mr Lucy—You may recall that the government provided a litigation contingency of $30
million per annum. To the extent that we need to have additional resources, my expectation
would be that that would be the first area that we would seek to draw on.
Senator SHERRY—Do you anticipate that would be significant?
Mr Lucy—At this stage it is just too early to tell because who finishes up doing the lion’s
share of the work on this, frankly, we do not know at the moment. But that will unfold, I expect,
fairly quickly.
Senator WONG—What do you mean you do not know? I do not understand that. Our
questions relate to those investigations relating to potential breaches of the Corporations Law
and consequent legal action. Who else would do the work?
Mr Lucy—We could refer them to the AFP, for example.
Senator WONG—Okay. Thank you.
CHAIRMAN—I want to ask about the released draft regulations of November 2006 that were
going to oblige financial services licensees to take out professional indemnity insurance. This
has been under consideration for some time and has been referred to on several occasions. In
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fact, back in September 2002 there was an issues paper released by Treasury and a follow-up
position paper in December 2003. Why has the initiative been so long coming to fruition?
Mr Lucy—I will ask Malcolm Rodgers to respond to this as he has been heavily involved in
this aspect.
Mr Rodgers—I am not sure that I can actually answer that. This was a matter for the
government in the preparation of the regulations that the statute envisages. As you will be aware,
the 2002 consultation paper followed I think by a further consultation paper perhaps a couple of
years later were released by Treasury. So to the extent that there is a delay, it is not a delay that
we can account for.
CHAIRMAN—Have ASIC played a role in forming the draft regulations—and, if so, what?
Mr Rodgers—We have been asked at various stages over the last while to contribute our
experience in administering the financial services act. I say that deliberately because that is the
role that we play. We have been asked to provide the benefit of our experience to those who are
drafting the regulations, and have done so.
CHAIRMAN—Do you believe the draft regulations strike an appropriate balance between
protecting investors on the one hand and the cost to licensees on the other?
Mr Rodgers—I think you are actually asking me, if I might be so bold, Chairman, to express
an opinion on policy.
CHAIRMAN—Okay. Have you done any inquiries as to whether it would be possible for
small firms to obtain the level of cover that they might require?
Mr Rodgers—We have engaged an external consultant to effectively look at both supply and
demand sides of professional indemnity insurance as envisaged by the regulations. We have not
received the final consultant’s report yet and we have had a couple of interim discussions with
the consultant, but I really cannot say when finally that will come. But we have actually been out
talking to the providers of insurance to at least some representative parts of the industry who will
need, under the regulations, to purchase insurance—just to get a feel for the issues that will come
forward for us as the administrator of these obligations.
Senator SHERRY—At the last estimates we touched on the issue of a person who holds a
planner licence but cannot obtain public indemnity insurance. I am concerned about the circular
issue; for example, for a planner known to have been involved in Westpoint who may perhaps be
refused professional indemnity insurance, how would you seek to overcome that particular
problem? If it is mandatory—
Mr Rodgers—In a strict sense, it is not mandatory to hold professional indemnity insurance
because there is a second limb to the regulation that says ‘or an adequate alternative arrangement
approved by ASIC’. Senator, you draw attention to an interesting and perhaps difficult question
that we will have to deal with, as to what constitutes an adequate alternative arrangement for a
scheme. For most people, the obligation will be met by PI insurance.
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Senator SHERRY—If it is not PI insurance provided by a commercial provider, conceptually
what would an adequate alternative scheme be?
Mr Lucy—A strong balance sheet.
Mr Rodgers—Remember that the purpose behind this is not for it to be a go-to compensation
arrangement for all circumstances. The act envisages that if a licensee does the wrong thing by
the act and by its clients, it should compensate the client for any damage caused by a breach of
chapter 7. Next, the law says that there has to be adequate compensation arrangements. One can
easily see why professional indemnity insurance would say, ‘If you cannot meet your
obligations, it ought not be the client who suffers, therefore you have to have a second order
safety net to make sure that the client is not left without compensation.’
Senator SHERRY—I accept that, but let us assume a planner embroiled in Westpoint is
known to be under investigation. I think it is likely that they would not get PI insurance; who
would issue it to them in those circumstances? It may not be Westpoint, it might be some other
known investigation, perhaps nothing more than that. How would the consumer be protected at
the next level?
Mr Lucy—In that environment, which we have yet to arrive at, the obligation would be for
them to be adequately insured or make other arrangements which ASIC accepts. In the event that
they were unable to do so, then they would have a problem.
Senator SHERRY—That is right, and they presumably could not continue.
Mr Lucy—Correct.
Senator SHERRY—Which then would mean if they were in process of taking action, or
subsequently a need was found for action to be taken, against that particular planner over an
issue, you would have no enforcement power would you?
Mr Lucy—I think we would because, if the parliament dictates that the cover is required, or
some other arrangement, and that planner is void of either of those two areas, then we would
look at their licence.
Senator SHERRY—Yes. Let us assume the next step, that they can no longer practise
because they either voluntarily withdraw if they cannot get—
Mr Lucy—They have got other alternatives. In such a situation, commercially they can look
at aligning with another organisation that is licensed and meets those requirements. It does not
automatically mean that they have to leave the industry.
Senator SHERRY—No, I understand.
Mr Lucy—But it does mean that they may well have to restructure themselves.
Senator SHERRY—If a planner leaves the industry you cease to have jurisdiction over them;
is that right?
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Mr Lucy—Yes.
Senator SHERRY—It may be nothing to do with PI insurance, such as a person retiring;
what happens in terms of a complaint where a person has actually left the industry, has ceased to
be licensed, for whatever reason?
Mr Rodgers—It is not automatic. The revocation of a licence is a decision made by ASIC, not
a decision that can unilaterally be made by the holder of the licence.
Senator SHERRY—You can licence them to the grave can you?
Mr Rodgers—We are very alert at the moment to make sure that if there is a planner holding
a licence who wants to hand up that licence, we would not do so without making real inquiries
about the business the planner has been involved in, and whether the decision that we make to
accept the handing in of the licence would have that consequence.
Senator SHERRY—I know it is a fairly extreme example, but it must happen. If a planner
dies, there is little you can do in those circumstances, is there?
Mr Lucy—There are stages to it and responsibilities.
Senator SHERRY—Has that ever happened?
Mr Rodgers—The licence still persists, I think, albeit it through a change of ownership.
Senator SHERRY—If they ceased to be licensed they are no longer covered by FICS, for
example, are they?
Mr Rodgers—The obligation for them to be a member of an external dispute resolution
scheme is an obligation that they have as a licensee.
Senator SHERRY—I see.
Mr Cooper—Senator, of course there are other roles; there are behind the scenes roles such as
paraplanning, as they call it. There may well be options where a person who got into trouble like
that might have to spend a couple of years adding up numbers in the back room before they
could be insured again.
Mr Rodgers—The ordinary way that these things are covered in other professional insurance
context is run-off cover.
Senator SHERRY—Are you concerned that by the time this issue is going to be resolved it
will be almost six years?
Mr Rodgers—I think I said at estimates that we would welcome the finalisation of this. It is a
difficult policy issue, and I think we are still of that view.
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Senator SHERRY—I think it was either a day or two days before the issuing of the paper.
CHAIRMAN—In relation to the education of investors, you announced in July among these
initiatives a six-part radio series called ‘Your Money’. It is a program that runs between 15 and
20 minutes on the FIDO website and you also indicated that it was going to be played on
community and local radio stations. In relation to the website, do you know how many people
have listened to the series online?
Mr Rodgers—I will take it on notice.
CHAIRMAN—Have any of the community and local radio stations played the programs thus
far?
Mr Lucy—I will take it on notice as to the extent, but I can say that certainly the community
feedback to us is that these have been extremely valuable and welcome. We think it is a very
important aspect of our community education going forward.
CHAIRMAN—If you could, please provide information as to which radio stations have made
use of the series and some estimate, or whatever figures you have got, as to the audience for
those stations.
Mr Lucy—We have complemented that work with other articles—for example, specific
articles in the daily press, again very much consumer protection orientated. It is an area we feel
very strongly about. We are also engaging in what we describe as our community outreach
program, where we propose to have officers of ASIC address university and school students. As
part of that outreach program, we will be encouraging other organisations, such as banks and
insurance companies, to join us in such programs.
CHAIRMAN—You have also released a booklet titled ‘You Can Complain’ to provide
information on the most effective method of lodging a complaint about financial products and
services. Have you had any feedback on that initiative from the providers of services,
particularly from the banking, insurance and financial planning industries?
Mr Lucy—Again, I will take that on notice and give you some specific responses.
CHAIRMAN—Thank you. In your address to the Association of Superannuation Funds of
Australia in September, you outlined two superannuation related education initiatives to be
implemented in the next year—firstly, an online super education program for imminent school
leavers and, secondly, a consumer education campaign for those who may be transferred from
their existing fund without their consent. You were going to undertake research to better
understand consumer behaviour to improve your communication strategies. When do you expect
those programs to begin if that has not happened already?
Mr Lucy—They are part of our business plan and they will be commenced next year.
CHAIRMAN—Have you got a more specific timing?
Mr Lucy—No, I will have to come back with details and perhaps give you a time line.
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CHAIRMAN—Has there been any consumer testing of them in advance of their general
release?
Mr Lucy—I would like to come back on notice. My recollection is that we have engaged
external people to give us advice on this particular area, but I am not sure of the extent that they
have gone beyond that and spoken with consumer groups.
CHAIRMAN—With regard to the fund transfer education initiative, do you have a plan as to
how you will target employees who might have changed jobs and perhaps therefore are most at
risk in this area?
Mr Lucy—Yes, and again I will provide the comprehensive details as to that program.
CHAIRMAN—Thanks.
Senator SHERRY—Would you describe one of ASIC’s major roles, in terms of your business
plan, as being educative of consumers?
Mr Lucy—More broadly, a major focus is consumer protection, and a key plank of that is to
do with education. The work that we do under FIDO, for example, is one aspect of that.
Senator SHERRY—Do you have any liaison with NICRI, the National Information Centre
on Retirement Investments Inc.? It is a seniors advisory company that is part of a department—I
am not sure which department.
Mr Rodgers—Or consumer protection people do; they have maintained contact with them for
quite some time.
Mr Cooper—As I understand it, particularly here in Canberra.
Senator SHERRY—Yes, it is a registered company, a company wholly owned by the
government, which is broadly involved in financial education advice for retirees and pensioners.
Where do they fit into your picture—if at all?
Mr Cooper—They do fit in. If my memory serves me correctly, they were particularly
involved in the work we did in reverse mortgages.
CHAIRMAN—In April you published a document on ASIC initiatives, called ‘Better
regulation’. On the last page of that document, you outlined a number of key dates and, in a
series of bullet points, particular initiatives that were going to be taken by those key dates. Did
you achieve all the initiatives that you indicated would be achieved by 30 June?
Mr Lucy—Again, that is part of our ambition to be accountable and transparent. Malcolm can
tell you whether or not we met those dates.
Mr Rodgers—Yes, we did. We achieved those initiatives by 30 June—with the exception that
one of them was achieved on 1 July or 2 July.
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CHAIRMAN—Are you on track to meet the initiatives that have been promulgated for 31
December?
Mr Rodgers—Conscious as I am that tomorrow is 1 December, I am nonetheless confident
that we will deliver.
Senator SHERRY—If you do not have a hearing on 1 January!
Mr Rodgers—We do not plan to disturb people’s Christmas holidays by reporting on 1
January. We plan to report in the latter part of January on what we have done to meet those
deadlines.
CHAIRMAN—I will now turn to the ubiquitous Mr Tweed. You announced on 2 November
that you had permanently banned him from providing financial services for failing to comply
with various financial services laws. What were those services from which you banned him? Did
they in any way relate to his activities as a low-ball share purchase offerer or were they
completely separate from that activity?
Mr Cooper—To get to the heart of it, the making of an offer to acquire someone’s shares is
not something for which you need a licence. However, it had occurred to us over a number of
years that entities that David Tweed controlled had done things that were sufficiently persuasive
to convince us that he ought to be banned from either providing financial services or controlling
an entity that does so. We were very overt in releasing that to the public. It did not directly
prevent him from making the low-ball share offers. Nonetheless, it was a protective measure on
our part should he change his activities and seek to provide financial services. More importantly,
it reinforced in people’s minds when they received an offer from Mr Tweed or from one of his
entities that he was a person whom ASIC had banned from providing financial services.
Unfortunately, it did not enable us to prevent the main activity but merely cemented in our
regulatory position in relation to Mr Tweed.
CHAIRMAN—Are you giving any further consideration to ways in which his low-ball share
offer activities might be further curtailed—without it unduly imposing a burden on those who
might legitimately want to make take-over offers?
Mr Cooper—When we announced that we had banned Mr Tweed, we pushed a little bit of the
responsibility onto the listed companies—after all, they have resources and a powerful message
channel to communicate with their shareholders. We suggested they spend five minutes at the
AGM reinforcing with shareholders that they should not sign silly things they get in the mail and
that they should check share prices in the newspapers. It is very encouraging to see that public
companies were already doing that and the level of knowledge about Mr Tweed seems to be
increasing. We also said that we would assist listed companies who wanted to set up
contemporaneous share sale facilities to compete with Mr Tweed’s offer.
One of the techniques is that, as a listed company, when you see Mr Tweed making inquiries
of your share register, you might decide to send a mail-out to your shareholders in which you
offer to buy back their shares at a proper price—as a lot of listed companies do. There are a few
little regulatory hurdles around that, and we said we would help companies to speed that up. So
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that is another technique: when a Tweed offer goes out, you would get an offer from the
company inviting you to sell your shares at a proper market price, rather than the low price.
Senator SHERRY—Would they be able to issue a warning notice in these circumstances?
Mr Cooper—Yes, we were quite open to that—and we believe that companies are doing that.
CHAIRMAN—One of the issues they have raised with me in that context is that, every time
Tweed makes an offer, a lot of them do send out a warning letter, but the cost of doing that is
enormous. The administrative and postal costs are a burden on the company.
Mr Cooper—We are obviously sympathetic to that. However, we then get into the question of
whether it is sensible to pass more laws to seek to prevent Mr Tweed from making low offers. In
the many discussions we have about this, I liken that to making illegal the first bid at a real estate
auction, which is typically a lot less than the property is worth—commercially, it does not make
sense. We are certainly sympathetic about the costs and nuisance factor of these offers.
CHAIRMAN—Is there scope to provide some further refinements in the design of the
form—or the information that is required to be provided on that form—so as to make it more
directly explicit to people that they could sell their shares through a sharebroker at a certain
price?
Mr Cooper—Plainly, no.
Mr Lucy—The forms are transparent. Typically, Mr Tweed leads off by saying that the offer
is manifestly lower than the marketplace.
Mr Cooper—In fact that regime is so stark that it illustrates graphically the problem that we
have—because right next to the market price is the price that you are being offered. That rather
neatly describes the problem. The very simple message we have been trying to have listed
companies send to their shareholders is that they should just pick up a daily newspaper and look
at the price. We have talked about education before, and there are people out there who simply
do not understand the issues.
Senator MURRAY—Are there not two separates issues which should be dealt with in a
different mindset? I am not of the view that companies should be required to spend large sums to
save people from themselves. Once a law has made it clear that an offer has to be very
transparent, I am not sure that it is the role of companies to constantly help people. With respect
to the issue of people selling shares below their market value, I think the only additional
requirement you could ever have is that the dollar value of the loss should be disclosed on the
form—if the market price was $30 and the offer price was $15, the form would show that you
are going to lose $15.
Mr Lucy—The difficulty is that, in your example of a $30 market price, Mr Tweed might
offer $32 but say he will pay it over 20 years. So how does one quantify the loss? What
assumptions do you bring in—assuming dividends, bonus issues et cetera? We have looked at
this from every direction.
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Senator MURRAY—I take the point. My own feeling is that a combination of the
government through its law changes and ASIC through its regulatory changes has probably gone
far enough in saving people from themselves. They are entitled to sell at a discount if they want
to. My interest is now shifting to what I would call the spam effect. Unsolicited offers are the
equivalent of junk mail spam and have that high level of irritant value. We have legislation that
covers off that area; electronic spam is covered by specific laws and so is junk mail in many
respects. Arising from that observation, is that an area that could be addressed to minimise or
reduce the irritant sector?
Mr Cooper—I sympathise. I think everyone on the planet hates junk email or spam, but a
share ownership is a unique thing and the ability of the system to guarantee offers being made
for those shares in a free way is a really vital part of the system, particularly the way that the
target entity cannot choke off or prevent those offers being made.
Senator MURRAY—Except, for most people, don’t these fall into the realm of essentially a
frivolous and vexatious offer? Is it not possible to restrain the use of the register to those who are
identified beyond genuine offers to the majority of shareholders?
Mr Cooper—I think you pay a big price for making a judgement about what is and what is
not a bone fide offer. I know how irritating Mr Tweed is and how much suffering he has caused
people who cannot handle their financial affairs properly; but, as the opening bid at a real estate
auction example demonstrates, offering low prices for things as part of a negotiation or
deliberate strategy is just part of commerce.
Senator MURRAY—Let me tell you where I am going with this: I am actually very
sympathetic to the argument you are putting, because I am a strong supporter of the public
register. Perhaps all offers should first be put first to the board and the board then be required to
determine that it is a significant or serious offer. It would not stop the person then making an
offer to those on the share register, but it could mean that it could require that the board’s
opinion be put on that share offer. I think that is a kind of small safeguard that still allows the
process to go on.
Mr Rodgers—The difficulty, Senator, is that the language that you are using is often the
language that boards adopt in the face of an unwanted takeover offer. This part of the law
proceeds on the assumption that the board ought not to be in a position to block offers for its
shares; that is the underlying public policy that creates access to the register and the ability of a
person who genuinely wishes to make an offer for the purchase of the shares not to go through
the company. Again, I understand exactly what you are saying but dealing with the Tweed
problem—if I can call it that—in that way has the risk of having adverse consequences in
another policy context in the law if you make the board effectively the gatekeeper of offers that
may be made to its shareholders.
Senator MURRAY—I am not suggesting, by the way, that they can stop it; I am merely
suggesting they pass an opinion on it.
Mr Cooper—A stamp of their opinion. This may be similar to other areas of shareholder
democracy, where, for example, if you wanted access to the register to get rid of the board or
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send a critical communication to shareholders, there are any number of kindred areas where you
might want to access the register in a way that the board may not be happy with.
Senator MURRAY—I am only suggesting it with respect to a past offer. That exhausts my
interest in Tweed.
Senator SHERRY—I have one matter on Tweed to conclude—it is a reasonably minor issue.
I read your press release, which said:
This move signals ASIC’s view that Mr Tweed is not of sufficient fame and character to provide financial services.

Certainly that is the case with character, but I just wondered why you said he is not of sufficient
fame.
Mr Cooper—It sounds a little bit old fashioned but I suppose the cases that look at this focus
on the question of fame; it is really a public reputation concept.
Senator SHERRY—I thought ‘not of sufficient good name’, then I saw ‘not of sufficient
fame’.
Mr Cooper—It is a bit quaint, I will give you that.
Mr Rodgers—It is the opposite of good fame and character.
Mr Cooper—Indeed.
Mr Rodgers—It might not be the most felicitous wording in the world.
Mr Cooper—It comes from another century, I think.
CHAIRMAN—I have received several emails from our friend Mr Baker, who provided
information that was the subject of some questions at our last hearing. In particular, he
responded to some of Mr Cooper’s responses to the questions I asked. I can probably give you a
copy of this if you want to respond in more detail. His basic argument is that shortcomings have
arisen because ASIC is focusing more on form and procedure than on outcomes. Can you give a
general answer to that allegation or charge by him or would you prefer to have the detail of what
he said?
Mr Cooper—Let us have the detail anyway, but certainly as a general proposition we are
striving to do precisely the opposite. There is no doubt that on one scan of the financial services
reform provisions they are relatively prescriptive and dense and so on. But, in the way that we
administer those provisions in the messages that we give out in our compliance measures in, for
example, our work in shadow shopping, we are acutely aware of being at the purposive and
substantive end of the spectrum rather than focusing on dotting i’s and crossing t’s. Particularly
in our work on statements of advice, we were saying, ‘You can make it simple but the key
elements are very straightforward; you merely have to have a reasonable basis for
recommending products to your clients.’ It is all very simple; it is not a matter of ticking boxes
and checklists and so on. It is somewhat difficult to eradicate that perception in the marketplace
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that ASIC is a bureaucracy that ticks boxes and checks up on paperwork, when in fact I really
doubt whether that is what the commission or the people on the ground think.
CHAIRMAN—Another issue he raises is a claim that abuse of the word ‘independent’ by the
financial planning subsidiaries of big product providers is not being properly policed. He gives
an example of Financial Wisdom as one organisation that is using the term when it ought not to
be.
Mr Cooper—We will certainly take that on board.
CHAIRMAN—I will give you a few copies of these.
Mr Cooper—That would be very useful.
CHAIRMAN—I noticed that on 8 November you indicated that audit rotation would be a
focus of your activity in the next round of ASIC’s audit inspections. Are you far enough down
the track with those inspections to give any indication as to whether that rotation provision is
being properly applied or is it too early yet?
Mr Lucy—I think that we are reaching that point and, indeed, I expect that in the very near
future we will be making some public comments about audit rotation. It is apparent that some
members of the auditing profession are not quite aware of the law as we had anticipated that they
would be aware of the law. Therefore, we are in the process of making some fairly precise
comments; I would expect that would be before Christmas.
CHAIRMAN—Some round table discussions are due to take place in relation to the April
2006 corporate and financial services review consultation paper. I assume that ASIC will be
involved in those round table discussions. Can you tell me when they are due to take place and
who else will be involved?
Mr Rodgers—As I said earlier, Senator, they are to be organised by Treasury as part of the
finalisation. My anticipation is that they will take place in February.
Senator MURRAY—I wanted to ask you about your policy on listed managed investment
scheme buybacks, On Tuesday, 5 September 2006, you issued a press release on that issue. As
you are aware, the Treasurer has asked for a review of the buybacks policy. I presume that you
are aware that, as from last financial year, the Treasury has begun to list buybacks in its tax
expenditure statement as an area of tax cost in terms of tax concessions. My question is: in
developing your policy that will allow buybacks of interest in listed registered schemes in certain
circumstances, will there be a reporting requirement that would enable Treasury to easily pick up
the tax cost of those buybacks?
Mr Rodgers—These are slightly different issues. The policy that we are foreshadowing is to
permit something that otherwise listed property trusts may be precluded from doing in a way that
companies can easily do. We are talking about on-market buybacks, so it is quite different from
the situation that has been the subject of considerable public debate about off-market buybacks
where franking credits are involved. This is simply dealing with the situation at the moment that
a listed—
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Senator MURRAY—Sorry, if I can interrupt, they are not always off-market buybacks.
Mr Cooper—But the tax problem is.
Mr Rodgers—The use of franking credits, which has been the subject of extensive
commentary, applies, as I understand it, only where there is an off-market buyback. The franking
credit arrangements are not available where the buyback is an on-market buyback.
Senator MURRAY—Will you then consider your policy requiring to report if there are any
tax cost consequences—in other words, merely to require the reporting? I am interested from a
public policy point of view of being able to isolate and identify tax costs where it is legal; that is
the purpose of the tax expenditure statement.
Mr Rodgers—I think we are happy to take that on board in the public consultation. Again, I
think that your concerns can be easily answered in the on-market context, because it is routine in
on-market buybacks for companies to report quite extensively through the market about the
extent of the buyback. I am happy to take that on board.
Senator MURRAY—Thank you. I have a quick progress question regarding the new auditing
standards which are now legally enforceable. Are any problems emerging? Is there anything that
we should be alerted to that is happening in that area or is it all going smoothly?
Mr Lucy—The answer to the first part is no, there are no problems which we believe that we
should be passing on to you. It really is during this cycle of reviews where this is going to
become more acute. If it did get to the point where we felt that we needed to let parliament know
through this process, then we certainly would.
Senator MURRAY—I next wanted to deal with what I describe as the Bristow matter. I think
we are going to take a break before we deal with that.
Proceedings suspended from 7.00 pm to 7.19 pm
Senator MURRAY—Could you bring us up to date on what is becoming known as the
Bristow matter?
Mr Lucy—Yes, this was discussed at our last meeting in Senate estimates. At that stage, we
advised that we had received a number of communications from clients of Mr Bristow. Senator
Sherry in particular indicated that he also received a number of communications. Subsequently
we have reconciled the communications that he has received with ones that we have received to
make sure that we wrote to all complainants. We have completed that, so that all complainants
received letters from us dated either 1 November or 20 November. That reconciles was both
communications to Senator Sherry as well as communications direct to ASIC.
A number of those people indicated that they wanted to obtain access to original documents.
In particular, a number of those documents were original wills and pin numbers for bank
accounts. When people have sought access to those documents, we have provided it. In the first
instance, we have provided it through Mr Bristow because the information was in his files, so
therefore we needed to go back to Mr Bristow. Importantly, I can say that, in respect of all those
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people who communicated to us, no person has communicated or complained to us further
subsequent to the receipt of our communications.
Senator MURRAY—Neither I nor the committee are obviously at all interested in impeding,
interfering or in any way interacting with respect to your investigation—not that we could, but it
is just not our intention. However, I think there are unintended consequences which have been
highlighted by this occasion. One of them is that, where the regulator takes primary documents
and those are needed for other purposes, considerable inconvenience can result. For instance,
this six-month period, the second half of the year, is traditionally the time you have to put in
your tax returns, and some of these primary documents, if they relate to self-managed
superannuation funds, are required to be presented for audit purposes.
The second issue which arises, which I would think is an unintended consequence, is a sudden
awareness of how much trust is being placed in financial planners with respect to extremely
sensitive personal documents. Traditionally, the legal fraternity might be accorded a trustee kind
of characteristic when they are dealing with power of attorney or the ability to sign somebody’s
bank account or whatever it is. I am not sure that the same safeguards exist for financial
planners. I think there are issues that arise consequent to the matters that have been raised by Mr
Bristow. Could indicate you in what respect you think the sorts of issues that require large-scale
take-up of documents by the regulator could be resolved?
Mr Lucy—Firstly, let me say that we were also surprised with some of the material that was
provided to us; therefore, some of the material Mr Bristow had on behalf of his clients. Coming
back to the other point, much of what Mr Bristow provided to us we did not actually ask for. We
asked for particular information that was contained in client records, and within those client
records he provided other material—for example, the original wills. We did not seek that in any
event. Further, regarding audits, again, it is entirely appropriate for him, if he chose to, to copy
information that would be required for auditing or accounting purposes.
Senator MURRAY—As you know, quite commonly auditors must have sighted a primary
document.
Mr Lucy—Yes and no. Again, the difficulty with that is we can make that information
available to us because we need primary documents also for the purposes of going to court.
Senator MURRAY—Yes.
Mr Lucy—It seems to me the most practical issue in the first instance is for the adviser to
take a copy, so therefore there is a working document. Ultimately, the auditor seeks access to the
original if necessary—because of course there is the opportunity to write independently to say to
the bank, the sharebroker or whatever to subsequently get information.
Senator MURRAY—But that adds cost, as you would appreciate.
Mr Lucy—Yes. Firstly, we seek the necessary minimum documents. We certainly do not seek
for more than we require. In this case, there was no question that we did not need a lot of
material that we obtained and we are expediently making it available to people as they require it.
Perhaps the next time we need to undertake such an activity it might be appropriate for us to
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make it very clear to the adviser what we do need and, therefore, what we do not need. I think
that would be the most practical way of going about it.
Senator MURRAY—Yes, I would assume there are some lessons that emerge from this. I
would assume that, where you get very large numbers of documents, you do not have the
resources available to quickly go through them and return what is not needed. I would think it is
very difficult, because it sounds to me like you have boxes and boxes of material that is not
necessarily provided against an inventory and is very difficult to wade through and return—is
that correct?
Mr Lucy—Yes and no. Our first priority is to scan and we do that pretty quickly. It is
important to understand that the Mr Bristow issue is not typical. The volume of communications,
and in particular the representation of his clients, is a fact that has been very much particular to
Mr Bristow. We certainly have not found that with other advisers.
Senator MURRAY—Was it difficult for ASIC? Were you not able to make and retain copies
of the files in question and return the originals in a relatively quick period?
Mr Lucy—I think, again, we have responded to that challenge as quickly as we can. We have
made available CDs for people to have a better understanding of what we have. To the extent
that they request information that we do not need, we have returned it. The Bristow issue needs
to be kept in perspective. There was a level of similarity between all the communications that we
received. Again, when we have responded to these clients and made our position clear to them,
not a single complaint has followed.
Senator MURRAY—I make no judgement because I am not in a position to do so, but I have
had the impression that it was felt that promises had been made that material would be returned
more quickly than it ended up being returned. I do not know if that is accurate or not.
Mr Lucy—That is not my understanding, Senator, and to the very best of my knowledge no
one has complained to ASIC on that basis.
Senator MURRAY—Apart from Mr Bristow.
Mr Lucy—Apart from Mr Bristow.
Senator MURRAY—The surprising feature of this matter is the sort of material held by
financial planners. There is not the same sense of professional safeguards surrounding the
financial planners industry as there is surrounding lawyers, bankers or accountants. I might be
being unfair to them but that is my impression. I would be alarmed that bank accounts and PINs
would not be held in a secure place, not held in proper conditions of escrow or trust, not be
properly registered or signed for or so on. Do you intend to look at that area of safeguard as a
by-product of this circumstance?
Mr Lucy—Certainly I can confirm the advice that I provided Senate estimates that we are
investigating Mr Bristow.
Senator MURRAY—That is not my—
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Mr Lucy—We were surprised also to find the nature of many documents containing the client
files, but, of course, one can prepare a will without the involvement of a legal practitioner.
Therefore, in the event that a will is complete, then it is not unreasonable perhaps for people to
decide for their trusted financial adviser to be the custodian of those wills. That is a matter
between the client and the financial adviser; it is not a matter for us.
Senator MURRAY—My point is you are responsible in the broader sense for consumer
protection with respect to these financial matters. When a solicitor holds such material, my
experience is that there are known safeguards that operate with respect to that material. My
expectation is that there are no known safeguards, procedures, or requirements with respect to
financial planners.
I do not know how widespread this practice is; I would be alarmed if it is very widespread. Do
you think you should examine this as an issue of consumer protection? Should you perhaps
consider whether some protocols or policies should be worked through with, for instance, the
Financial Planners Association, to ensure that people who are members of professional
associations like the FPA have specific protocols and safeguards in place, including safe storage,
a proper register et cetera, if they are dealing with these materials?
Mr Lucy—Firstly, we have a direct interest in the handling of PINs because of our consumer
protection responsibilities, and we are certainly looking at that. In respect of the more general
conduct including wills, et cetera, we are in regular dialogue with the Financial Planners
Association. As I am sure we are all aware, they are striving to become more of a—if I can
quote—’professional organisation’ and instil professional requirements on their membership.
Both Jeremy Cooper and I spoke to the FPA National Congress last week and both of us
impressed on the FPA members the necessity for them to act in a professional manner and, in the
end, act in a manner that is in their clients’ best interest.
I am very happy to pick up the point that you raised. I do not know whether what Mr
Bristow’s files disclose is representative of the industry. I think that is something that frankly is a
matter for the FPA to have a closer look at and respond to as necessary. Certainly if we found it
to be more widespread, I think we would go back to the government to point that fact out to
them. At this stage, it is one simple example.
Senator SHERRY—I will send you the material about an issue I want to raise, and I will not
embarrass the financial provider by naming them at this stage. It raises some interesting issues of
principle as well as conduct. It is a master trust plan, which is a default superannuation fund
arrangement through the employer. Some of the information is a little imprecise, but it was an
employer contribution not an employee contribution.
Page 68 of the product disclosure statement for the master trust arrangement says: ‘Your
employer and their adviser decide the types of insurance and levels of standard insurance that
apply to you. Details of any insurances that apply to you are shown on your member certificate.’
Therefore, the employer and the adviser are deciding the level of insurance.
Looking at the levels of insurance: the individual received contributions of $864.90 for a
month of employment. Deducted from that was life cover and total and permanent disablement
cover of $217.83 and salary continuance cover of $159.30, totalling $337.13, which is a very
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considerable proportion of the contribution. I will refer it on to you in the next few days along
with the details of the complaint. It strikes me to wonder whether this is an appropriate
arrangement for a default fund where the individual has, because of the nature of default, little or
no knowledge. I would like you to look at that.
The fees are disclosed. It is not clear to me from the documentation whether a fee applied or a
commission applied as part of the insurance. Again, this is a default arrangement. The various
fees applied were 1.07 per cent for the first $250,000 of the balance of the plan, a fee of up to six
per cent for each contribution, an ongoing adviser’s commission of between zero and 0.8 per
cent, a member’s fee of $5.29 per month indexed, and management costs deducted from the
underlying asset of between 0.07 and 2.03 per cent. I have not worked out the total of all of that
nor what would be applicable in this particular circumstance. However, it just seems to me as a
matter of principle that what is effectively being charged and the level of service for
superannuation default funds needs a general examination. This case highlighted what appeared
to be a level of abuse. I would be interested to know what their reasoning for this is. I will pass it
on to you.
Next issue: I raised at estimates the issue of the new rules of operation for FICS and the fact
that they decided to defer the issue of the $100,000 cap. I think you indicated you were not
aware of the deferral of consideration of the $100,000 cap. Do you have a response on that issue
tonight?
Mr Lucy—My recollection is that we actually took that question on notice, so I think we are
in the process of providing you a response.
Senator SHERRY—I will put on record one specific case. I had a letter from a Mr Ross
Cardillo of Ross Cardillo Financial Services, who was interviewed by ASIC officers concerning
the directors of a firm called Financial Options. Are any of you familiar with that case?
Mr Cooper—I am not. I have not heard of Financial Options.
Senator SHERRY—He was interviewed by ASIC officers about some fairly serious matters
in respect of the operations of Financial Options. He was seeking to find out what, if any, action
would be taken against the officers of Financial Options. If you could take it on notice and come
back.
Mr Lucy—Are you able to give us any more information?
Senator SHERRY—Yes. I will provide you with a copy of the letter. The guts of it is he is
not sure, given the serious nature of the evidence he provided, whether anything is going to
happen. Is it still in progress? Is it going to conclude?
Mr Lucy—If you can provide the detail, we will give you a response.
Senator SHERRY—I raised at estimates the hypothetical case of a bank manager who
discussed the financial details of a client and—surprise, surprise—that featured on A Current
Affair the following week. Is there is nothing in the ambit of ASIC’s activities that requires
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investigation in respect of this matter? The bank is Rabobank; I did not mention them on the last
occasion.
Mr Cooper—I very regrettably was not watching A Current Affair when this was on, but I can
take you over the landscape and explain ASIC’s position in relation to something like this. If the
allegation is indeed true, then in relation to that particular employee it does seem to indicate a
breach of confidentiality and probably of a number of other duties that are owed to the customer.
I have to stress that licensees employ human beings, and employees of all major licensees
from time to time do the wrong thing. You can see that from the fact that we regularly ban and
prosecute employees of major financial institutions and so on who might commit fraud or all of
the other sorts of activities that other sectors of the population do.
It is only where the licensee, the organisation itself, condones or tolerates these events or they
become systemic that we would go and discuss it with the licensee and potentially talk about
licence conditions or at worst take the licence away. This would be where there is a culture
where they do not really care whether confidentiality is kept or whether funds are looked after.
We always take action against the employee when they have broken a law that we administer,
but when it becomes systemic we talk to the licensee. I suppose what I am saying is that the
individual wrongdoing by members of large financial organisations rarely shoots directly home
to the licence, unless it is a systemic problem.
Senator SHERRY—It seems to me that bank manager is a senior position. Could you take on
notice whether you are currently conducting any investigation in respect of Rabobank?
Mr Cooper—We could.
Senator SHERRY—Secondly, there are a number of matters a Mr Bruce Ford has referred to
ASIC concerning a number of bank complaints. I know he would not mind me using his name.
Again, you might take that on notice and give us an update.
Mr Cooper—Certainly, Senator.
Senator SHERRY—I do not want to disclose the details of the customers of the bank at this
point in time, or the bank.
CHAIRMAN—Is this in relation to the shadow ledgers issue or is this a new issue?
Senator SHERRY—No, it is not shadow ledgers.
Mr Cooper—Is this the one where they do not get statements?
Senator SHERRY—That is part of it
CHAIRMAN—That was part of the shadow ledgers inquiry.
Senator SHERRY—An issue was non-provision of statements but I think there are other
issues. Perhaps you could give us an update on that.
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CHAIRMAN—I think the committee would be interested in that because, as a consequence
of that inquiry and report we did some years ago on the shadow ledgers issue, banks announced
that they would change their policy and provide statements to borrowers who were in default,
whereas previously they had not been. If they reneged on that, I think it would be of interest to
the committee.
Senator SHERRY—It was certainly an issue with Rabobank as well. Aside from the
activities of the bank manager, there are allegations of Rabobank not providing information that
was necessary for the preparation of the individual’s accounts for tax office purposes, plus some
other issues, as I understand.
Turning to your recently released superannuation fees and costs, October 2005 to June 2006,
which I found a useful document: is this the fifth such survey that you have done?
Mr Cooper—It is the first of this type. This flows from the enhanced fee disclosure regime
that is really only from October 2005 to 30 June 2006. It is the first of five; I think that is maybe
where you got the five.
Senator SHERRY—The first of five, not the fifth.
Mr Cooper—It was a commitment that we gave when super choice came in that we would do
five annual surveys along these lines.
Senator SHERRY—If it is the first of five, presumably it is for the financial years forward,
so there are four years more?
Mr Cooper—Yes.
Senator SHERRY—It is not in this document but were you able to examine historically the
fees that you have outlined here?
Mr Cooper—No. I think in the future that will be looking back.
Senator SHERRY—The issue of withdrawal fees was referred to in the document—
withdrawal fees, exit fees, there is a range of terminologies used. Do you believe that there will
be appropriate information to report on this in the next issue?
Mr Cooper—I think so. Because it follows the template where funds are charging withdrawal
fees or exit fees, then that data will flow in.
Senator SHERRY—It will be in the next report?
Mr Cooper—Yes.
Senator SHERRY—At estimates we touched on the fee that is charged when a person leaves
a wholesale group arrangement and is transferred into a retail arrangement, usually at a higher
fee. Will you be examining that in these surveys?
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Mr Cooper—No, and I will explain. The data comes effectively straight out of the PDS and is
just effectively loaded. What you get is just a massive template of all the fees disclosed in all of
the PDSs that are lodged over a period. The twist with the issue we are talking about is the PDS
will disclose a relatively high headline—if you want to call it that—rate of fees that the fund is
entitled to charge and then, through a negotiation process, a lesser fee is charged depending on
the size of fund that you are in. There is some opacity; from a public point of view, it is not easy
to tell exactly what fees are being paid in which funds. We see the headline fee but not the
gradations on the way through.
Senator SHERRY—You have taken on notice some questions about notification where an
individual is effectively tripped from one arrangement to another. In the context of your fee
survey, if it was a master trust corporate bulk purchase, the fees identified here averaged $378 a
year and then they are tripped over to a retail fund arrangement. In the context of super fees,
$378 a year is a good average fee—it is at the lower end—but in some circumstances they get
tripped to an average retail fund fee of $763. One of my concerns is the ability of the individual
in some circumstances to exercise judgement or even know that this is going to occur to them.
Are you going to do any international comparisons of average fee levels?
Mr Cooper—I must admit that I am not aware of us proposing to do that. That would be an
interesting piece of work to do, but I am just thinking of our statutory mandate.
Senator SHERRY—Could you take that on notice and give it some consideration, because
this work is all fine and great, but I have a general concern about general fee levels in a
compulsory system. That leads on to a number of public policy issues that we do not need to talk
about here. It is fine to identify what is the best value fund and that is obvious from the data, but
it still begs the question of whether in fact everyone is not paying too much. I would not suggest
that they are paying too little.
Mr Cooper—I would not like to nail myself to the mast, but I would have thought a bit of
sunlight on this issue and a five-year piece of work would see the market start to work on that
issue.
Senator SHERRY—I do not have that much confidence in the market. I do not believe that
people are making informed, rational decisions on this fee disclosure. I referred to an earlier
example regarding the default; it is all too common. Anyway, that is a discussion for when we
have more data. We have touched on retail funds and commissions. Did the retail data have an
average commission level in it?
Mr Cooper—It depends on how it was charged. With the classic commission, I would say
not.
Senator SHERRY—So, the average retail fund fee was $763, which was the highest other
than ERFs, which I will get to in a moment. There is another average commission level on top of
that; in some cases it would be zero, in some cases it would be 0.5 or even higher.
Mr Cooper—No, let me wind that back. The PDS data, now that I think about it, ought to
include the commission.
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Senator SHERRY—It was not clear from the survey, that is the reason I ask. Perhaps you
could have a look at that and take it on notice.
Mr Rodgers—I might try to avoid the necessity to do that. What we published in the report
was actually a complete account of the fee templates of those 1,200-odd PDSs. You will have
noticed that, because this was the first of its kind and for a reasonably limited period, it caught
only those who issued PDSs during that period and it was necessarily fairly selective. When we
issued this we warned generally that before drawing conclusions we need to recognise the
limitations in the data. To go back and answer your question briefly, what information we
extracted during this exercise is all fully reflected in this document.
Senator SHERRY—How did you reflect commissions? Commission is quite variable; it can
be dialled down or dialled up.
Mr Rodgers—Again, at the time we issued this, we made the point that what we can reflect is
what is in the PDS itself.
Senator SHERRY—I understand that, but the commission is often negotiated.
Mr Rodgers—The obligation in the PDS is to state the most that you will charge. But we
acknowledge that it is not uncommon for industry to charge less than the numbers that they talk
about in the PDSs, so one ought not to take this as a reflection of market practice but more what
people put in their PDSs.
Senator SHERRY—In the case of a PDS where a commission may or may not apply to
varying levels, what commission level did you take? Did you take the top commission declared?
Mr Rodgers—I think we reflected the range, which is why we used both averages and
medians—to try and give a bit of a sense of what that data means.
Senator SHERRY—You may not have the information here, but, in striking an average with
respect to the commission, was it in the middle of the range of commission? How do we know
that the average figure you struck is the average that is actually charged?
Mr Rodgers—You do not know what is actually charged; you know the average of
commissions in the table in PDSs. This was not intended to reflect what actually happens
necessarily in the interaction between customer and provider; it reflects only what a product
disclosure issuer puts in their product disclosure document.
Senator SHERRY—Do you think it would be useful to do some work, by some sort of
representative survey of commission, and try and identify what the real average is?
Mr Rodgers—I think that joins the earlier question on notice about what work we are
planning to do here. I am not sure that we can provide you with details.
Mr Cooper—We cannot.
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Mr Rodgers—I understand the point you are making that it is not a complete data set, and
there is potentially other interesting data that might be collected. We will add that to the question
that Jeremy took on notice.
Senator SHERRY—I am not sure I raised this with ASIC at the inquiry, but I have raised it
with a couple of the planning organisations. I found it very difficult to find out what happens in
real life with commission. For example, where it is dialled down and the individual supposedly
is able to negotiate—in that they can negotiate in any meaningful sense—what number of people
actually manage to get it dialled down, and if so, down to what level? In other words, what is
actually happening in real life?
Mr Rodgers—Some work was done for IFSA a couple of years ago which addressed that
question more directly. I am happy to provide a reference to that material, because it is publicly
available material. Generally, your observation is that exactly what is happening across the board
here is not as well known as, in a sense, you might expect in a disclosure regime, where the
disclosures required are now quite particular.
Senator SHERRY—I do know, and you might be aware, that APRA have had particular
difficulty in obtaining data in this area. I will not go into all of the reasons and debate around
that.
Going back to your earlier comment, Mr Cooper, if we had rational consumers who were fully
informed and making informed choices, presumably we would see these commissions trend
down over time. That would be a logical, rational operating market, would it not?
Mr Cooper—It would and, going back to nailing to the mast, I think in time that that will
happen.
Senator SHERRY—I hope you are right.
Mr Lucy—It is not just the consumers, it is the providers. There is a high level of
competition.
Mr Rodgers—In that context, of course, the degree of fee disclosure that is now required
through the statutory regime is only 15 or 16 months old and this report reflects the first period
of that. I think one of the values going forward in this work—acknowledging its limitations—is
that it will enable us over time to see whether there is a trend, at least at this level, in fees.
Senator SHERRY—I was pleased to see you produce flat money fees, because if balances
are growing over time the percentage can decline but the flat money fee may not decline. If the
theory of competition is going to operate then presumably the flat fee will decline, not just the
percentage; but that is something we can talk about in future.
One area that worries me more than other areas and where I do not see how your theory of
competition is going to work, Mr Cooper, is eligible rollover funds—ERFs. By their nature, they
are generally lost accounts and the individual is not taking any interest, by definition. The level
of fee in this area seems to be quite extraordinary. The level of activity around the transactions in
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the account is at a lower level than an active account, yet the fee is the highest of the lot. Have
you examined the reasoning behind this?
Mr Cooper—It almost sounds like the market again, because when you think about it there is
no competitive pressure on the default fund or on this particular part of the market.
Senator SHERRY—Are you doing any special work on this?
Mr Cooper—We are certainly onto that area of the market—the default fund, the eligible
rollover fund and so on.
Senator SHERRY—Isn’t the reality that the provider can charge whatever fee they like in
this area?
Mr Cooper—I am not quite sure that is right.
Senator SHERRY—Have a look at it, because I actually think this one of the real hidden
scandals of super that does not get a lot of comment. The value of lost super is now $9.7 billion
and is increasing exponentially over time. But I do not like what I hear regarding some of these
ERFs. Has APRA done any recent work in this rea? I seem to recall something that they did
recently.
Mr Cooper—It does not ring a bell; we could ask them.
Senator SHERRY—It just seems to me that it raises the ethical issue that it is money for
jam—you can charge whatever you like on a lost account. On your data, in an area that has a
lower level of activity, we have ended up with the highest fee, which I find very concerning. It
seems to confirm some of the reports I get in this area. If you could have a closer look at that.
You know my concerns about retail funds and commissions. This data seems to me to indicate a
very bad problem, on average, in eligible rollover funds where people seem to be taken
advantage of. It is very easy to do it if the people have lost it.
Mr Cooper—Yes.
Senator SHERRY—Just coming back to your speech at the FPA, Mr Lucy—and we touched
on the editorial in the Financial Review today—do you consider that you have given the green
light and announced a more softly-softly approach to planners through the comments you made
in that speech?
Mr Lucy—No, I do not, Senator, and indeed I think that any reading of my speech would
make it quite clear that that was not the case. The real thrust of what I was saying is in two areas.
Firstly, the planners must accept that the interests of their clients are paramount; they have to
come before the interests of both the advisers and the licensees. I stressed the importance of that
particular interest and responsibility.
I also spoke about the ambition of the FPA to become a professional association. I tried to
provide encouragement, firstly, to support the FPA’s goals in obtaining that sort of an outcome
and their desire to ensure that they were able to discipline members appropriately et cetera. In
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that regard, again, I encouraged the members to accept the fact that this was a direction that was
worthy and they should get behind the goals of the FPA. Certainly, I did not indicate any
reduction, diminution or change of attitude from ASIC towards that particular industry. I was
trying to speak to the advisers and give them some encouragement.
Senator SHERRY—As part of this, I think the FPA themselves indicated greater attention to
a number of issues.
Mr Lucy—The association does that, definitely. Again, what we would describe is that the
lack of recognition that the client comes first is really a millstone around the neck. We believe
that the association recognises that and indeed many of their members do, but there would have
to be acceptance that some still do not get that message.
Senator SHERRY—Yes, I would agree with you there. Do you think the FPA has the ability
to discipline people effectively?
Mr Lucy—They are working to achieve that. If one looked at an early barometer as to how
that would be played out, it would be the Westpoint area, because there are number of advisers
that are members of the FPA who will be before the FPA in due course. That provides the
association with an opportunity to demonstrate that they are fair dinkum about disciplining their
members.
Senator SHERRY—Do you have any role in oversighting their disciplinary process?
Mr Lucy—No, but, in the end, of course, we are the enforcer of the requirements and, to the
extent that we will continue to take action, we will do so. Having said that, it is a worthy goal of
the FPA to instil their own level of professional procedures and discipline. We think that is a
strong positive.
Senator SHERRY—I accept that, but it seems to be a fair while coming.
Mr Lucy—We meet regularly with the officers of the FPA, and I think the chairman and the
chief executive continue to impress with their zeal to obtain reform. We are right behind them in
that regard.
Senator SHERRY—I am always impressed by zeal, but I am impressed by outcomes as well.
Mr Lucy—So are we, Senator, but I think all we can do in this instance is to provide words of
encouragement, and that is what we are trying to do.
Senator SHERRY—A new issue: you may or may not be aware of the technical issues
around this, but when the initial three per cent award superannuation was introduced, the default
fund was usually placed in the industrial award. When the SG was introduced and the three per
cent was phased to nine, reference to the balance, the six per cent, was generally not included in
the award in terms of the default fund.
Generally, the full nine per cent went into the one default fund, but in a few cases some
employers begged to differ. They continued to pay the three per cent into the award nominated
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default fund, which has continued; however, they paid the other six per cent, for which there was
no statutory, legal, binding provision, into a different default fund.
My attention has been drawn to the arrangements of Catholic Superannuation and Retirement
Fund and Non-Government Schools Superannuation Fund, where there is a default for the three
per cent but, in the case of some schools, not the default for the other six per cent. Effectively,
moneys are defaulting into two funds, with two sets of administration fees, two different types of
funds and two levels of death and disability insurance, which may or may not be over or under. It
seems to me to be an undesirable outcome; it should be one fund. That continues under the
choice of fund regime, because it is a default arrangement. Have you examined this issue at all
and whether a solution can be found?
Mr Cooper—No, we have not, Senator—not that I am aware of.
Senator SHERRY—I hate to give you more work, but could you have a look at it?
Mr Lucy—It would be wrong to just simply assume that is an ill-conceived approach,
because it may well be that there would be circumstances where it might provide the best
outcome.
Senator SHERRY—I would disagree with you, Mr Lucy. Why should the nine per cent be
split into two funds on a default basis? Anyway, have a look at it.
Mr Lucy—We will have a look at it.
Senator SHERRY—I would certainly assert that it is an undesirable practice. It is not
widespread. I had an example of a shop in the retail industry, again bound by the three per cent
into REST, with a smart employer paying the six per cent into another fund, master trust
commission based selling. It can happen and it does happen. It seems to me that it needs some
examination. You may or may not conclude that it is inappropriate, but I do think it is
inappropriate. In a default situation, why default into two funds? Could you have a look at it?
In your release of Tuesday, 28 November, you banned a Queensland financial adviser, Mr
Bradley Thrupp, who worked for Westpac. In 39 out of 142 instances, which is a substantial
number, he failed to provide a statement of advice. I want to raise two issues with you. Firstly,
did Westpac have appropriate compliance procedures given the very high number of instances of
lack of supply of SOA? Secondly, have they improved their compliance, if indeed it was an issue
in terms of lack of compliance? Prima facie, it seems to me that, at 39 out of 142, it should have
been picked up. I could understand a couple not being picked up by the compliance people, but
39 out of 142 is very high.
Mr Lucy—We will take that on notice, Senator.
Senator SHERRY—Can you also take on notice this question: did you analyse the
appropriateness of the advice with respect to the individuals for whom no statement of advice
was provided?
Mr Lucy—I will take it as part of the consideration.
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Senator SHERRY—Your press release of 22 November referred to a Mr Mark David of
Ipswich, who was imprisoned for 18 months, to be released forthwith on a recognisance of
$3,000 to be of good behaviour for five years. He had established a superannuation rollover fund
and obtained illegal access of approximately $385,000—early release. As a follow-up to that
case, will any compensation apply to the individuals for whom the money was inappropriately
obtained?
Mr Lucy—Senator, it is best that we take it on notice as it is a specific matter.
Senator SHERRY—Okay. At estimates we touched very briefly on the issue of short-form
PDSs. Do you have an update on how many short-term PDSs we have been able to identify yet
in real life?
Mr Cooper—It is fair to say that the government’s proposed changes are hopefully going to
see a goodly number of them coming in, but we have not had one yet.
Senator SHERRY—In a similar vein to that Westpac planner, your press release of Friday, 3
November referred to an NAB financial planner who was jailed for 8½ years for offences
involving almost $6 million. It is the same issue of compliance that I raised earlier in regard to
the Westpac planner. Was there a lack of or a breach of compliance in respect of NAB?
Mr Lucy—We will take it on notice but, again, as a general comment, many of these matters
are referred to us by the institutions themselves,
Senator SHERRY—Yes, I accept that.
Mr Rodgers—Some of the conduct—I cannot remember whether it is specifically in this
case—is actually quite old. Some of it goes back quite some years ago.
Mr Cooper—It does bear out what I was saying before about Rabobank. It is quite common
for licensees with many hundreds of thousands of employees to have this happen. We are being
told of it and we are acting on it.
Senator SHERRY—It was a very substantial sum of money and it just begged the question:
what was their compliance and was there any lack of compliance? If so, whether in fact—
Mr Lucy—Sure, but of course the activity might well have been before FSR.
Senator SHERRY—Yes, I accept that. The second issue to which I referred earlier was
whether there is a mechanism for compensation and whether it is appropriate.
Mr Lucy—Again, as a general comment, we would find, for example, that the banks typically
would provide restitution.
Senator SHERRY—The other issue about which, again, I was startled by the sheer size of the
money involved, related to the Adelaide company director who was jailed, Mr Giuseppe ‘Joe’
Mercorella. He raised $215 million and investors were left owing $75.8 million, which was a
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very substantial sum of money. Regarding recovery of moneys, is it still going through some sort
of bankruptcy process?
Mr Lucy—That has been the result of a very significant investigation. It has been before the
court. We might take it on notice because there was a suppression order and I am not quite sure
of the status of that suppression order, so it might be prudent to take that on notice.
Senator SHERRY—One other issue—and again I will send you the material on this because
it may not be in your jurisdiction—involves a property development in my home state of
Tasmania specifically targeting the elderly. I have looked through the brochure, which I do not
think could be described as a PDS but it may have just been the transmission to me. I will refer it
on to you and get you to examine it. Apart from some questions in the document, apparently this
is being made available to clients through at least one doctors’ surgery. It seems to me that raises
a number of concerning issues. Have you examined any aspects about the offering of retirement
income products, whether they be reverse mortgages, retirement villages or things of that type,
through a doctors’ medical facility?
Mr Lucy—To the best of my knowledge we have not engaged with medical practitioners to
the extent that they are giving that sort of encouragement and advice. A reference that you will
be providing to us is very useful intelligence and, to the extent that it does cause us concern, we
can follow it up further.
Senator SHERRY—The individual who referred this to me was a relative whose father was
quite elderly and quite distressed given his health circumstances. The father obtained the
material from a doctors’ surgery.
Mr Lucy—The whole issue of trust that is normally aligned with the relationship between a
client and a medical practitioner should not be extended to things such as these products, so we
would be very concerned if that were the case.
Mr Rodgers—Can I just clarify, Senator, because doctors’ surgeries often contain large
amounts of used material for which inserts will fall out. It is suggested here that this is more than
just the accident of what happened to be in the doctors’ waiting room.
Senator SHERRY—Yes, it is. It is a specific brochure, a product brochure, that would not be
an insert in a newspaper. It is actually a proper, printed product document.
Mr Rodgers—Okay.
Mr Lucy—We look forward to receiving that.
Senator SHERRY—That was the particular concern. I will provide you with the details of
that. I thought we had seen it all with accountants and real estate agents; now doctors are getting
into the financial industry.
Mr Lucy—Potentially, Senator.
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Senator SHERRY—Also, could you take on notice whether you have concluded your
investigation on Ms Loris Pigani. You have carried out some investigations and apparently
reported that the money cannot be recovered, but she has asked me to raise the matter.
Mr Lucy—I will be happy to take that on notice.
Senator MURRAY—You will recall that the committee reported on the Vizard matter in its
last oversight report. The committee noted that it remained unclear as to whether ASIC had
considered the possible perjury implications of the agreed statement of facts filed in the Federal
Court in its case against Mr Vizard differing from his earlier testimony at a committal hearing.
Since that date, there have been additional revelations in what I would call the Lay case. Do you
have any updates or clarifications you can provide for the committee?
Mr Lucy—Senator, we viewed very closely the Lay case, as you referred to it. We were in
dialogue with the DPP during that process and we remain in dialogue with the DPP.
Senator MURRAY—So the matter is not closed?
Mr Lucy—No.
Senator SHERRY—Regarding mortgage brokers, my latest understanding is that the
attempts to get a common state based national regulatory framework appear to have broken
down; is that where we are up to?
Mr Lucy—I am not sure it has broken down. I think it is really a matter for the states and the
federal government to reach an accommodation. Superficially, I believe there is support for a
form of national approach, but the supervision of mortgage brokers is more than just simply the
regulatory side of it; there are the dollars and cents that go with it. Probably that area requires a
bit more teasing out between the various state and federal government authorities.
Senator SHERRY—There was one particular case that concerned, in part, mortgage broking
activity where ASIC had played a role, but I think it was through other operations that they had,
such as Cash King. Presumably, you were not involved with it from the point of view of the
property broking mortgage but other inappropriate activity?
Mr Rodgers—As you are aware, Senator, we have limited jurisdiction but we are not afraid to
use it where we do have it. My recollection is that that was misleading and deceptive conduct. It
was one of the ASIC Act prohibitions that was the source of our jurisdiction in that case.
Senator SHERRY—A Mr Roth and a Ms Starcevitch had taken out a loan from the Swart
group. There is a whole string of them operating—King Mortgages, Silver Stevens, Quality
Brokers and King Capital. They just seem to leave a trail of continuously morphing different
financial operations, some that are within you jurisdiction and some that are not. Are you
currently involved in the attempts to obtain consistent regulation in the mortgage broking area?
Mr Rodgers—We are not an active participant in a matter that is really for the
Commonwealth and the states. I remind you that we did a report some years ago that expressed
some anxiety about the way that mortgage broking activity or at least some aspects of mortgage
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broking conduct was emerging. We have continued to be a very interested spectator in the
dialogue that has been taking place between the Commonwealth and the states.
Senator SHERRY—Again, this case was not in your jurisdiction; it was in the Supreme
Court of New South Wales. I noticed that the individuals were effectively charged 126 per cent
interest, which is an extraordinary—
Mr Lucy—I think I may have read that article as well, but as you rightly say, it is not within
our jurisdiction.
Senator SHERRY—Even the judge concluded it was ‘arguably exorbitant and oppressive’.
Do you have the products of reverse mortgages under any examination at present? I raise it in
the context of, firstly, the report I saw a couple of weeks ago about a significant, albeit off low
base, growth of reverse mortgage moneys and, secondly, a report of the FPA that planners were
deciding it was time to get more actively involved in this area.
Mr Cooper—It is a little bit like the story we have just been hearing: there are certain parts of
it that are outside our jurisdiction. We did quite a reasonably sized report on the state of the
market earlier this calendar year. We are in pretty close contact with the industry association, but
I suppose there are aspects of the market that concern us. Our consumer protection people are
very much across this. The data we have suggests that the average age of a reverse mortgagor is
74 years old. If it is challenging communicating to general consumers, communicating to a
sector of the community whose average age is 74 years old acutely focuses in on the issue.
However, our consumer protection people are very active in the area. In fact, during the year we
have taken proceedings against an organisation called Transcom.
Senator SHERRY—At the moment, however, I understand there are limitations on your
jurisdiction.
Mr Cooper—Yes. For example, we do not licence the people.
Senator SHERRY—I am concerned because I suspect it is going to be a big growth area for
obvious reasons, and also you are right: there are quite elderly people involved. We have to
consider the extent to which they are informed decision makers—that rational market of yours,
Mr Cooper.
Mr Lucy—It is logical that the more elderly are going to be attracted; that is the whole
concept.
Mr Cooper—In fact, perhaps even more than that, a lot of banks have a particular cut-off line
where they are not interested in talking to people of our age about a reverse mortgage.
Senator SHERRY—If we are going to have another financial scandal involving a type of
product, this is one area where I have been developing worries.
Mr Lucy—There are certainly opportunities for exploitation. Jeremy mentioned our consumer
protection area who have been very active in the press in communicating with people about
some of the dangers of these products. However, like so many of these areas, there are instances
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where the products are entirely appropriate, where people get the benefit out of it that they
anticipate.
Senator SHERRY—I agree, but I think if we reflect on new types of financial products for
which there is either a lack of or no regulation, I think there could be some problems given the
types of customers in this area. I hope I do not see it.
Mr Lucy—It comes back to putting your client’s interests first.
Senator SHERRY—Yes.
Mr Cooper—It could be one of those areas where calculators could be used to show people
what happens if you take out a reverse mortgage, what compound interest does over a term. It is
probably education.
Senator MURRAY—You say that but, generally speaking—not always—this cohort do not
use computers and most of the calculator models are computer based.
Mr Lucy—Absolutely. Most people’s mortgages are the standard mortgage and when they
think of repayments and costs, they factor in that there is a principal plus interest reduction over
a period of years. With these products, there is the bullet repayment at the end; therefore people,
naturally, are not used to the true compound without any debt reduction.
Mr Cooper—Perhaps we need to arm the children with the calculators.
Senator SHERRY—There is also the nature of the people involved; generally they do not
have superannuation or other private retirement incomes. Therefore, in terms of the concepts of
compound interest adding up over time as in a superannuation product, they have generally had
no experience of the reverse effect of compound interest adding to the debt as distinct from
adding to investment. They just have not been involved in it. There is a whole series of issues
there. Is this a matter for the states to deal with or is there simply not federal regulation in place
yet?
Mr Cooper—The provision of credit is outside the regime.
Senator SHERRY—Some banks provide these products now. I notice there have been some
announcements in recent times. They are providing the product across state borders, obviously,
and it raises the regulatory issue of whether we want different regimes across state borders.
There is nothing happening in this space in terms of attempts at state uniform regulation of
which you are aware?
Mr Cooper—Not that I am aware of, no.
Senator MURRAY—There are some issues that we might want to put on notice if that is
acceptable.
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CHAIRMAN—I have to provide my material on Mr Baker’s issues to you—I will do a
copy—and there are some other issues that have been raised that you are taking on notice. You
are suggesting, Senator Murray, there are things that have not been raised?
Senator MURRAY—There are a series of areas for which we have not had enough time.
Perhaps the secretary would not mind just trawling through and seeing if there are some extra
issues that we need to address.
Mr Rodgers—We would be happy to accept those.
Mr Lucy—Of course.
CHAIR—If there are no further questions, Mr Lucy, Mr Cooper, Mr Rodgers, thank you very
much again for your attendance at the committee and your cooperation.
Committee adjourned at 8.29 pm
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