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Monday, 13 July 2009 Senate L&C1

Committee met at 9.15 am

CHAIR (Senator Barnett)—Good morning. This is the first hearing of the inquiry by the
Senate Legal and Constitutional Affairs References Committee into access to justice. The inquiry
was referred to the committee by the Senate on 16 March. In conducting the inquiry the
committee is required to have particular reference to:

a. the ability of peopleto access legal representation,;

b. the adequacy of legal aid;

c. the cost of ddivering justice;

d. measures to reduce the length and complexity of litigation and improve efficiency;

e. aternative means of delivering justice;

f. the adegquacy of funding and resource arrangements for community legal centres; and
0. the ahility of Indigenous people to access justice.

I remind all witnesses that in giving evidence to the committee they are protected by
parliamentary privilege. It is unlawful for anyone to threaten or disadvantage a witness on
account of evidence given to a committee, and such action may be treated by the Senate as a
contempt. It is also a contempt to give false or misleading evidence to a committee.

The committee prefers all evidence to be given in public, but under the Senate's resolutions
witnesses have the right to request to be heard in private session. It is important that witnesses
give the committee notice if they intend to ask to give evidence in camera. If awitness objects to
answering a question, the witness should state the ground upon which the objection is taken and
the committee will determine whether it will insist on an answer, having regard to the ground
which is claimed. If the committee determines to insist on an answer, a witness may request that
the answer be given in camera. Such arequest may of course also be made at any other time.

| ask that people in the hearing room ensure that their mobile phones are either turned off or
switched to slent. | would also ask withesses to remain behind for a few minutes at the
conclusion of their evidence in case the Hansard staff need to clarify any terms of reference.

Before | welcome representatives of the Employment Law Centre of Western Australia, may |,
on behalf of the committee, apologise for the delays due to the technical problems in the
establishment and set-up of the Hansard services this morning in Perth.

LEGAL AND CONSTITUTIONAL
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[9.27 am]
EMMANUEL, MsToni, Principal Solicitor, Employment Law Centre of WA (Inc.)
KANE, Ms Sara, Manager, Employment Law Centre of WA (Inc.)

CHAIR—Thank you very much for being here, together with your support team and
volunteers from the centre. The Employment Law Centre of WA has lodged submission No. 26
with the committee. Do you wish to make any amendments or aterations to that submission?

M s Kane—No.

CHAIR—I invite you to make an opening statement, at the conclusion of which | will invite
members of the committee to ask questions.

Ms Kane—Thank you. As you are aware, the Employment Law Centre of Western Australia,
which | will refer to as ELC, is a free and confidential employment law advice service that we
provide to thousands of vulnerable, non-unionised Western Australian workers. We provide
services to approximately 4,000 people per year through our phone advice service, our evening
legal service, our self-help information service, community legal education workshops in both
metro and regional areas and client representation. We prioritise vulnerable, non-unionised
employees who may be low-income earners; who may have a disability; who may face literacy
issues or come from a background other than one that is English-speaking; who may live in a
regional, remote or rural area; or who are Indigenous Australians. We also provide
comprehensive fact sheets and information kits on our website with a view to giving as much
assistance as possible to employees throughout the state.

As we are the only free employment law advice service in WA, the demand for our service is
extremely high. Given the current global economic crisis and the resulting terminations and
redundancies, we are finding that demand for our service continues to escalate. Currently, we are
unable to answer approximately 540 calls per month, and this has doubled since the same time
last year. It is our experience that not only access to our free service but the cost of accessing
private legal advice is beyond vulnerable employees and impedes their access to justice.

We currently employ one full-time principal solicitor; one full-time manager; 1.76 full-time-
equivalent paralegals, who service our advice line; and part-time admin and community legal
education support staff. All of our staff and volunteers have to have a high level of expertise in
employment law. As you may be aware, there have been significant legislative reforms and
changes to enforcement procedures at a federal level with the introduction of the Fair Work Act
and we are anticipating the same in Western Australia with our state legislation. This means that
all of our staff and volunteers need to be across each one of these legislative changes at any point
in time to ensure that we can provide accurate and comprehensive advice to clients instantly. For
example, in the first week of July we responded to over 50 calls that directly related to the Fair
Work Act. So, to ensure that our staff and volunteers are up to scratch and across the changes, we
need significant in-house training and resource development, all of which is done by our one
principal solicitor, Toni.
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We aso rely heavily on the generous support of our pro bono solicitors and many of our
volunteers, who also require the knowledge of and expertise in employment law and often
require significant training. From our volunteers and pro bono solicitors, we received about
3,000 hours of services. That equates to about $600,000 a year. We have worked out that, if the
government were to provide the same services as the Employment Law Centre, it would cost
government approximately $1.2 million annually to provide that service. So we feel that the
Employment Law Centre is an example of how a community legal centre can provide quality
legal services at a fraction of the cost a which government could provide them. However,
having said that, we do heavily rely on government funding. To date we have only secured 10
per cent of our service funding beyond the end of this financial year and the remaining 90 per
cent finishes as of 30 June this year.

CHAIR—Sorry, which year?

MsKane—The financial year to 30 June 2010, when the remaining 90 per cent of our funding
finishes. | have spent a significant proportion of this year trying to secure even those 12 months,
with the support of different people from government. So you can see that that has a significant
impact on our service. Insecure funding means that we are unable to offer staff more than a 12-
month contract. So again next April | will have to start looking at redundancies and planning for
those, because this year we only received notification of another 12 months' funding in April.

Also, our saff, particularly the manager and principal solicitor, are paid $53,000 a year and
this is significantly lower than the pay for equivalent roles in government or other community
sectors. We are also unable to attract specific project funding because of our lack of secure and
ongoing funding. So, for example, we desperately need an IT upgrade; our database, our main
form of client services, collapsed last week. We have managed to get some pro bono support and
someone to help us in the meantime, but we simply cannot attract any further funding to support
us with that upgrade.

Similarly, our rent has been increased beyond what we can afford. We cannot afford to stay in
our accommodation, and we cannot afford to move because we do not have funding to move. So
these are the continual funding issues that we face.

In summary, vulnerable employees find it difficult to access our free legal service, and the cost
of accessing private legal advice is just beyond them. So, on behalf of the 4,000 clients who we
are able to support each year, and the thousands and thousands of vulnerable employees who just
cannot access our services. we need adequate funding security and we need adequate funding
amounts to allow meaningful accessto justice.

CHAIR—Thank you. We will now go to questions. | will kick it off. Could you advise us of
the amount of funding that you received from federal and state governments.

Ms Kane—Sure. This year, for the next 12 months, ending 30 June 2010, we are receiving a
combined $372,000 from the Fair Work Ombudsman and the Western Australian Department of
Commerce. We will also receive $100,000 this year from the Public Purposes Trust, which is
administered by the Law of Society of Western Australia.

CHAIR—Can you break down the $372,000 for us?
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Ms Kane—The federal government amount is $150,000 inclusive of GST, so it works out to
be about $136,000. The state government amount will be the remaining $230,000-odd.

CHAIR—Isthat consistent with past years?

Ms Kane—No. The figure has gone up but what we actually proposed initially was about half
a million dollars to run our service—about $500,000. We were told to go back and redo our
figures because they would not be able to afford that.

M s Emmanuel—Previously, the federal government had not funded us since November 2006.

CHAIR—The federal government?

M s Emmanuel—It had not funded the ELC since November 2006. In the gap from November
2006 to 1 July 2009 we have been funded primarily by the state government and a little bit by
the Law Society.

CHAIR—That iswhat | want to get clarity on. So now you have a $150,000 special grant or
whatever?

MsKane—That is just a one-off.

CHAIR—It is aone-off from the federal government from 1 July 2009 to 30 June 20107

M s Emmanuel—Correct.

Senator FEENEY —Isthat from the Commonwealth government or the WA Law Society?
MsKane—That is from the Commonwealth government, from the Fair Work Ombudsman.

CHAIR—What have they advised the federal and the state governments in respect of your
requests for future funding?

M s K ane—We believe that the state government Department of Commerce is liaising with the
federal Department of Education, Employment and Workplace Relations about a fifty-fifty cost-
sharing arrangement beyond June 2010. But we are aware that the federal department is
currently doing a review of employment law services, and they are not going to commit to any
funding until that review has been completed.

CHAIR—Which iswhen?

M s Kane—They have not told us.

Ms Emmanuel—We do understand that it will be at least a six-month period from the start
but we are not aware of when the start date is.

CHAIR—So $150,000-0dd is coming through DEEWR—
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M s K ane—No, it comes through the Fair Work Ombudsman.
CHAIR—ONh, the Fair Work Ombudsman.

Ms Kane—Just to add to that, the Employment Law Centre cannot at this stage access any
community legal services program funding, which is the federally earmarked funding for
community legal centres. We do not have any access to that yet.

CHAIR—Because?

M s K ane—We do not form part of the original services that were able to access that funding.

CHAIR—Arethere any other state bodies similar to your own in other states or territories?

Ms Emmanuel—Yes.

CHAIR—Could you tell uswhere they are?

Ms Emmanuel—There is Job Watch in Victoria and there is a community legal centre which |
think is attached the University of New South Wales called Kingsford Legal Centre. They have a
practitioner who specialises in employment law. They work a bit differently to usin that they are
aclinic attached to the university, but they also advise on employment law. There are a variety of

working women’s centres. | understand there isone in South Australia. | think there is one in the
Northern Territory. There may be others.

Ms K ane—I think Queensland has them.

CHAIR—To your knowledge, does Legal Aid in Western Australia cover employment law?
MsKane—Not at al. They refer al their clientsto us.

M s Emmanuel—They have been supportive of our funding applications on that basis.

Senator CROSSIN—Do you have a rough idea of where the cases you get through the door
are split in terms of jurisdiction?

Ms Emmanuel—My understanding—and, again, it is a bit difficult for usto give statistics as
our database is frozen and we cannot get any information from it a the moment—is that it is
about fifty-fifty.

Ms Kane—Yes. The last count for the first six months, July 2008 to December 2008, was 58
per cent federal and 42 per cent state within that six months. We are still trying to collate the
next few months. It balances out to about fifty-fifty.

Senator CROSSIN—What about the number of women versus the number of men accessing
your service? Do you break that down as well?
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M s Emmanuel—Yes, we do. Again, | think that would be close to fifty-fifty.

Senator CROSSIN—What kinds of matters are predominant? Would unfair dismissals be the
most predominant ones?

Ms Emmanuel—I would say that terminations would be. That has been a bit of a change in
the past few years. In the last six months—I| suppose, from September last year—we have
noticed a huge increase in issues around redundancy, unfair dismissal and unlawful termination.
The other issues that come up frequently involve underpayment of entitlements, which is
through various instruments, and discrimination.

Senator CROSSIN—Who here in Western Austraia plays a major role in getting into
workplaces or organisations and advising people about their rights? If it is not, say, government
departments, are there any others? | am assuming that the chamber of commerce gets in there
and advises employers about the act, and then you have got trade unions. But, for those who are
not trade union members, are you the only body that fills the gap?

M s Emmanuel—We are the only body that provides legal advice for free on employment law.
So it is not that we go into workplaces and advise people. It is that they come to us with their
Issues and we can assist them.

CHAIR—Just on that, does the state government provide any service?

Ms Kane—They provide an information service through their Wageline, which is another
phone line service. But if the person needs legal advice, they refer them to us.

CHAIR—So it is an information service rather than a—

Ms Emmanuel—It is for employers and employees and is through the Department of
Commerce, whereas we only assist employees.

Senator CROSSIN—You are mainly reactionary, aren't you? When people need assistance,
they ring you, as opposed to you having a broader community education role?

M s Emmanuel—We actually do. We focus on providing community legal education directly
to our clients but also to community organisations. This is predominantly to other community
legal centres but also to other community organisations if they request it. Our capacity to do that
is limited by our funding, but we do focus heavily on CLE, as we call it, because that can be
very effective in terms of preventing problems before they arise and that is certainly preferable.

Ms Kane—We also have a website which has a large number of fact sheets and information
kits. Anyone, both employees and employers, can access that.

Senator CROSSIN—Do you service employees outside of this area, say, in Odgilvie,
Kalgoorlie, Broome or Kununurra, or isthat limited by your funding?

LEGAL AND CONSTITUTIONAL



Monday, 13 July 2009 Senate L&C7

Ms Emmanuel—We do run a statewide service, so we provide, as a first port of call, a
telephone advice line. Anybody, anywhere in the state, can access that—as long as they can
access a telephone.

Senator CROSSIN—Good point.

M s Emmanuel—We prioritise clients, say, for example, in rural and regional areas in terms of
further assistance because we understand that it is a lot harder for them to access justice. But we
do not offer awalk-in service for exactly that reason. It is easy to walk in the door when you live
in the same suburb as us, but obviously people who do not cannot. In any event, we do not have
the resources to offer that. But we are a atewide service and we service everybody around WA.

Senator CROSSIN—Do you have enough resources, though, to even get to Broome or those
sorts of places once a year? Do you have atravel budget?

Ms Emmanuel—Yes. It isavery small travel budget and we make it go as far as it can. Last
year | went to Kununurra to do community legal education with the community legal centre,
Legal Aid and other community organisations up there. We have offered to go to Albany. That
trip did not eventuate for reasons at their end. We went to Geraldton and, | think, Kalgoorlie in
that year. Previously we have offered a range of other services around the state. It is a matter of
them having the capacity to actually receive us in terms of having legal staff, which quite often
they do not at any particular time. But every year we go out to at least three triple-R areas.

Ms K ane—And we are planning to do about five regional tripsin this financial year.
Ms Emmanuel—Yes.

Senator CROSSIN—So if you had more funding, you would be able to access more places
than you can access at the moment?

MsKane—Yes, we would be able to employ staff to cover that. It is definitely an area of need
that we recognise.

Senator CROSSIN—I have had a fair bit to do with the community legal centre in the
Northern Territory. That is why | am asking these questions. They face a similar situation as
yours. With the funding, you are on a one-year cycle from both the state and federal
governments?

Ms Kane—Yes, that is what we have managed to secure this year through a lot of work. But
we are not sure—we are hoping—

Senator CROSSIN—Has that been the historical case, that you get to the ninth month and
you spend the next three months writing applications for the next year?

Ms Kane—Yes. Prior to this year we had two years of state government funding, from 2007
to 2009. That was responding to when we lost the federal funding in 2006. So it has been a real
mixed history over the eight years of whether it would be for two years, 12 months or whatever.
We would ideally love three years from one government agency because the other pressure now
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Is that, although it is fantastic that the state and federal governments are looking at perhaps cost
sharing beyond the next financial year, it means reporting. So at the moment we have about three
or four people to acquit to and report to rather than one.

M s Emmanuel—It is very difficult planning for staff, and recruiting and retaining staff, when
you cannot offer them any security. | understand a lot of agencies work on yearly contracts, but
you generally would know whether you are going to get funding prior to the last day. In 2006 we
found out the day before the funding finished that we had funding on an ongoing basis. | was
employed then by the centre. As an employee, not to know whether you will have a job the next
day is an undesirable position to be in. It is something our clients face, but as a centre it makes it
very difficult to plan and retain staff.

Senator CROSSIN—Yes, we hear that a lot, particularly in the social policy area under
FaHCSIA. With one-year funding it is very frustrating. Do you also make representations with
people in the courts?

M s Emmanuel—Yes.

Senator CROSSIN—So you not only follow legal advice but you provide legal
representation.

Ms Emmanuel—To the extent that we can, yes. At any given time we might have, say, 10

client matters where we are on record and they may or may not end up in court depending on the
settlement process and whether it is something that can be resolved prior to that.

Senator CROSSIN—Regarding training and professional development, you obviously gain
information from DEEWR about Fair Work Australia, for example. Have they run education
workshops?

MsKane—No.

M s Emmanuel—We have not participated in them.

Senator CROSSIN—Or isthat only for employers in the education budget?

Ms Emmanuel—I am not sure who the matters are available to. We have not been invited to
any. We develop training in-house. | do a two-day intensive training course for other
practitioners and for volunteers, and a variety of other generous pro bono supporters in the large
commercial law firms have invited us to participate in that expertise development, which is great
because it is not something that we can afford to do privately.

Senator CROSSIN—Do they charge you for that?

M s Emmanuel—No, the law firms do not because they support us pro bono.

Senator CROSSIN—AnNd what about the trade union movement here in Western Australia?
Can you book in to some of their expertise?

LEGAL AND CONSTITUTIONAL



Monday, 13 July 2009 Senate L&C9

Ms Emmanuel—It might be possible that we could. It is not something that we have done
this time, but because we have offered so much in-house, it has meant that in any event that is a
service we are providing.

Senator LUDLAM—Thank you very much for coming in and for your evidence. | have a
feeling that in thisinquiry we are going to hear quite a bit of this—people being starved of funds
for no reason. | have a couple of quick questions. You mentioned before that your original
funding application last year was for about $500,000. Would that be what you would call
sustainable? Does that alow you to catch the 540 calls a month that you are missing?

M s K ane—No, we would need to double that. That is just to sustain our current service.

Senator LUDL AM—What figure would you put on sustainable funding? What would allow
you to operate as you want to and catch all the callers and so on.

Ms Kane—A few more advice lines open. As it is, we have our advice line open only four
days aweek from 9.30 am to 3.30 pm plus one evening.

M s Emmanuel—Would we double it?

Ms K ane—Yes, we would probably double it. Ideally, it would be great to be open five days a
week plus after hours, to have four phone lines at least, to have enough solicitor support with the
community legal education and supervision of those extra phone lines, and to increase our part-
time community legal educator to full-time so that they can provide meaningful workshops out
in the community—and more of them.

M s Emmanuel—And we need different accommodation.

M s Kane—Yes, reasonably priced and serviced accommodation that would be able to support
what we need.

Senator LUDL AM—From the numbers you gave us right at the beginning, do you think that
would still come in at less than $1 million a year?

MsKane—Yes.

M s Emmanuel—I think there is no question we would be able to provide it a a fraction of the
cost government could. In part that is because of the pro bono services we can access and also
because, frankly, community groups pay their staff significantly less than government does.

Senator LUDLAM—Sure, which is not necessarily ideal. We will stay on that for the
moment. What happens to the people you have to turn away—or is that just a silly question? Do
we have any idea who goes on to self-represent and who ends up just getting done over? No
idea?

Ms Emmanuel—Not really. To the extent that we can provide pro bono assistance externally,
we do that. | would say at the moment when we are having to turn people away we have
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exhausted those opportunities. We have very strong ties with pro bono service providers. | think
they fall through the cracks.

Senator LUDLAM—When you say you turn some away, do you mean you have had the
phone call, they have explained the situation and you have gone, ‘I’ m sorry, we can’'t help you’ ?

M s Emmanuel—We have given them as much assistance as we can and we have armed them
with all the information for them to act for themselves. But, if they are not in a position
realistically to self-advocate and if we do not have any resources in-house or externally that we
can call on to have someone act for them, | am not sure whether people have friends or support
to enable them to represent if they go off and actually do represent.

Senator LUDLAM —I am just wondering whether there is any way of calculating the cost of
not providing these services to people. We are probably going to get a bit bogged down in the
cost of providing the service but surely there isa cos in stranding people as well.

Ms Emmanuel—It would be very difficult for us to put a figure on it, but the Western
Australian Industrial Relations Commission say clients who have been to see us for advice first
and then have had, say, one-on-one sessions helping them to self-advocate take up a lot less of
the commission’s time because they are so much better informed. Their matters end up generally
being resolved in a better fashion. But equally they are much better prepared and it is a
streamlined, efficient process. | think not having that service puts a lot of burden on the courts
and commissions.

Senator LUDLAM—That probably is something you could put a dollar figure to as well.
Wheat is your process for deciding, and who are you having to turn away?

M s K ane—We provide phone advice as the first point of call for anyone up to about $80,000,
but anyone that requires further assistance—that is, a self-help session or evening legal service—
has to have a literacy issue, have a disability, live in a regional area, speak English as a second
language, be Aboriginal or Torres Strait |slander—

M s Emmanuel—Any sort of characteristic that would make them more vulnerable—
M s K ane—or be alow-income earner.

Ms Emmanuel—Yes, that is a given. It is a matter a any given time of whether we have
capacity. For example, last week a paralegal raised with me a client who fits our criteria, has a
matter with merit and needs his contract renewed. Ordinarily we would book him in for an
evening legal service. He was a gentleman in his early seventies and perhaps had some literacy
issues. He would fit our criteria: he earned in the region of $30,000 a year. But our evening legal
service is booked up for the next three weeks. There are no available appointments for him. | am
the only solicitor in-house and we have less capacity this particular month than we have ever had
before.

Senator LUDL AM —Isthe evening legal service like phone-counselling sessions?
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Ms Emmanuel—No, it is one on one and in-house, provided by external volunteer
employment law specialists for free. It is about 45 minutes of assistance face to face or on the
phone—

MsKane—If they are in aregional area.
Senator LUDL AM—How many of those do you try and do in the average week?

Ms Emmanuel—We have at least three and then the overflow sometimes is dealt with in-
house by me, to the extent that | can. To the extent we can involve volunteers who are not
unrestricted practitioners who are heavily supervised and everything is signed off by me, then we
do that as well. We also do up to about five self-help sessions a week. We offer about six
different types of self-help sessions. It is effectively spending the first hour filling in the court
forms and the next hour detailing how to represent yourself and how to prepare for conciliation.

Senator LUDLAM—Is there any contribution from state or Commonwealth attorney-
general’s departments, or is it all going through Commerce?

MsKane—All Commerce.
Senator LUDL AM—Do you have any idea why that would be?

Ms Kane—The federal program is the Community Legal Services Program. That is run
through the Attorney-General’s office. We do not fit the identified areas of law that are given
priority for that funding.

Ms Emmanuel—My understanding is that at the time at which the last review was done,
employment law did not come up as an area of need. That is because we were already providing
the service and not funded in that stream. So it is not an identifiable area of need because the
need to some extent has been met by us and, presumably, there is little money to go around for
the existing centres. So | think that makes it difficult for usto fit in in that particular funding
stream.

Senator LUDL AM—Have you participated in these sorts of reviews and committee inquiries
before? How many times have you been through this?

Ms Emmanuel—We often make written submissions on particularly pertinent issues. We
were involved in the Senate inquiry for the Fair Work Bill in January.

Senator LUDLAM—But in terms of access to justice and being starved of funding and that
kind of stuff, have you been around the cycle a few times before?

M s Emmanuel—I personally have not been involved in it before.

Ms Kane—Not in a Senate inquiry sense but certainly through parliamentary question times
and other opportunities where we can.
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Senator LUDL AM—Thank you very much for your time this morning. | am so sorry that we
were late getting started.

CHAIR—Thanks again for that. | do welcome Senator Fisher to our hearing today and | pass
to Senator Feeney for questions.

Senator FEENEY—Can you tell me a little bit about the structure, the ownership, the
governance of the organisation.

Ms Kane—Sure. We are managed by a board of management. The board is made up of
community members: union members and individuals, people representing themselves. We meet
once a month and | report to them. The principal solicitor and | provide a report—

Senator FEENEY—And the board is elected by whom?

M s K ane—By nomination from members—

M s Emmanuel—We should point out that they are all volunteers. Membership is not paid for.

Senator FEENEY—Obviously volunteers are a critical part of your work. How do you find
them?

Ms Emmanuel—We get a lot of offers for volunteerism. | probably receive about 200
applications a year, generally from law students, or from people in the profession who specialise
in employment law and are keen to assist.

Senator FEENEY—You talk about servicing 4,000 people a year and you have given us a
little bit of statistical information about those from your database of 2008—am | right? Also in
your submission you identified that 64 of those 4,000 persons were Indigenous. Can you tell us
how many were from non-English-speaking backgrounds and how many might have lived
outside Perth?

Ms Emmanuel—No, but we have got our stats ready to go if you want me to email them to
you. | just did not bring them with me today.

Senator FEENEY—If you could provide those to the committee secretariat, that would be
marvellous. How do you advertise your existence?

M s Emmanuel—T hrough our website.
MsKane—We get alot of referrals as well from state and federal bodies.
Senator FEENEY—Do you keep arecord of who your major referrers are?

M s Emmanue—Yes, we do.
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Senator FEENEY—Can you give us a quick thumbnail sketch of who your major referrers
are?

Ms Kane—The Department of Commerce, the state department; the federal equivalent, the
federal Industrial Relations Commission, now Fair Work Australia; and the state equivalent, the
Equal Opportunity Commission; and Legal Aid. They would be the main ones. We do not
actively seek to advertise, in the sense that we already have a huge demand that we cannot meet
and we receive many, many referrals. We have a website as well, and | understand that quite a
few clients find us that way.

Senator FEENEY—With the 4,000 clients that you have every year, can you give us any
insight into what actions occur? How many of those 4,000 are self-help interviews? How many
will give rise to you doing representative work in a commission or wherever? Can you tell us a
little bit about what those 4,000 actions actually mean?

Ms Emmanuel—All of those callers have been assisted on the phone line. Beyond that, |
would say that in a particular year we might have capacity for maybe up to 15 representation
matters. It depends on the nature of the matter and the year.

Senator FEENEY—So you will do some unfair dismissal—

Ms Emmanuel—Yes. In terms of our evening legal service we might have somewhere
between 100 and 170 clients assisted by that means in a particular year. Again, those are sats
that we can get you that we do not have today.

Senator FEENEY—Okay.

Ms Emmanuel—As for further assistance in the way of self-help information, the figures
vary from week to week but we would have between one and five—so several hundred over the
year. | suppose we might have between 10 and 15 instances a year of external pro bono
assistance mattersthat we can refer out to the larger commercial firms who will take them on for
free.

Senator FEENEY—As part of their own pro bono program?
Ms Emmanuel—Yes.

Senator FEENEY—Senator Ludlam asked you a couple of questions about unmet demand.
Can you give us any kind of insight into the scope and scale of that? You said, for instance, that
you would happily double the size of your operation and, as you can appreciate, most people
who appear before us would merrily double the size of their operations. Thisisin no way to say
that you do not have a fair and reasonable case, but can you tell us a little bit about how you can
measure that unmet demand? How real isit? Are there X numbers of contacts that you simply do
not have the resourcesto follow up but you log them, for instance?

M s Kane—At the moment the way that we are able to obtain the information is just through
our phone bills. We have got alog of missed calls and unanswered calls to our helpline number.
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Ms Emmanuel—It is in the region of 6,000 such calls a year.

Senator FEENEY—Those calls that come in at atime when the service is not open?
MsKane—No, it could be when the service is open but there are only two available call lines.
MsKane—There are only two lines.

Senator FEENEY—And they get sick of waiting. Of the 4,000 contacts you have, you say
that all of those contacts would start with a phone call?

M s K ane—Correct.

Senator FEENEY —So there are 4,000 clients who make it and then you are saying that there
are 6,000 contacts that fail to be made?

M s K ane—Correct, yes.

Senator CROSSIN—You mentioned that the federal government is reviewing the
employment law services. Have you actually put in a submission or made a comment to that?

MsKane—I believe that the terms of reference are still being established.

Senator CROSSIN—So it has not actually started—

M s K ane—Not to our knowledge.

Ms Emmanuel—It is just that in our approaching the federal government for funding the
response has been that funding will not be able to be provided until that review has been

undertaken, and it is about to commence. But that is all the information we have.

CHAIR—Thank you again for your evidence today.
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[9.52 am]

DAVIS, Ms Kate, Managing Solicitor, Women’s Legal Services Australia, and Women’s
Law Centre, Western Australia

HOVANE, Mrs Victoria Elizabeth, Board Member, Women's Law Centre, Western
Australia, and Women’s Legal ServicesAustralia

CHAIR—I now welcome representatives of Women's Legal Services Australia Good
morning. Women's Legal Services Australia has lodged a submission, No. 56, with the
committee. Do you wish to make any amendments or aterations to the submission?

MrsHovane—No, thank you.

CHAIR—I now invite you to make a short opening statement, after which | will ask senators
to ask questions.

Mrs Hovane—Thank you. Women's Legal Services Australia is a national network of
women’s legal services and law centres across Australia. It provides collegiate support and law
reform collaboration nationally, and opportunities for professional development and for
assessing key priority national areas of new development in unmet need. The network has joined
together to make this submission today, but most of the specific information that | will be able to
provide to the committee this morning will be about the issues in Western Australia as that is our
area of expertise in particular. | hope that some of our sister services may be able to appear
before the committee in other states.

The Women's Law Centre of WA is arelatively small community legal centre. We have about
nine staff members including six solicitors. Two of those work one or two days a week and the
remaining four about full time. At the Employment Law Centre we also use volunteer solicitors
and other volunteer workers as well.

We provide a state-wide service and we target women who face disadvantage. Obviously a
state the size of Western Australiais a very large catchment for potential clients, and so our work
Is often balancing the priorities of information and referral, legal advice, community legal
education and law reform and policy work. We attempt to strike a balance between providing
direct legal services to our clients and working for systemic change to improve access to justice
for our clients.

I would like to tell you a bit about some of the programs that we operate so that you have a
greater understanding of our services. We provide a prison outreach program, where a solicitor
visits each of the two women’s prisons in the Perth metropolitan area for a day each fortnight.
The women there are primarily provided with family law and child protection law assistance, but
we also provide the women with a wide range of assistance in other areas, including credit and
debt—that would be a key area—drivers licences and referrals to other services where those
ISsues arise.
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The Legal Aid Commission in Western Australia does not provide any minor assistance to
prisoners because it considers that they do not fit the criteria of being able to further their own
case themselves. And a lot of women in prison do not meet the merit test for any assistance from
Legal Aid for family law matters because they currently cannot care for their children, even
though they may be trying to establish appropriate care arrangements for their release or ensure
their children are cared for properly while they are in prison. Our service is one of the only
services that women in prison can access, and more than half of the women in prison in Western
Australia were primary carers for their children before they were in prison, so there is a very
high need for those women there to receive that sort of service. Unfortunately in Western
Australia our prisons have between 40 and 50 per cent Aboriginal women in them as well. That
Is not a statistic we are proud of in Western Australia.

CHAIR—Sorry; isthat 40 to 50 per cent of all women are Aboriginal women?
M s Davis—Forty to 50 per cent of the women in prison in WA are Aboriginal women.

One of the other programs that we operate is an outreach to Fitzroy Crossing, which is in the
middle of the Kimberley. It is a remote town which is surrounded by about 40 Aboriginal
communities within the Fitzroy Valley. We provide a service in partnership with the
Marninwarntikura Fitzroy Women's Resource Centre, by agreement. They have funding for a
family violence prevention legal service and we provide the legal services there. We provide a
lawyer in Fitzroy Crossing every second week. Two lawyers rotate for those trips. It is a two-
hour plane trip and a four-hour drive across, but that has been able to provide one of the most
sustainable legal services in Fitzroy. Prior to our partnership, there had been no lawyer in that
service since 2004. We started in January 2008, so it was a very long period when women simply
did not have access to legal services there. The Aboriginal Legal Service and Legal Aid both
travel in to the Fitzroy area but usually only on circuit with the magistrate and generally to
provide criminal law assistance. Our service provides a whole range of other services there.

In addition to those sorts of special programs, we provide advice appointments by telephone
and face to face with follow-up casework as our capacity permits. That is predominantly family
law work—I think about 60 per cent—but also other matters as well. The follow-up work would
include negotiating letters, court documents, compensation applications and representation in
courts. We represent our clients in the Family Court, the Magistrates Court for restraining orders
and the Children’s Court on protection and care matters. As well as family law, we are aso
providing assistance in child protection, matters relating to sexual assault and sexual harassment,
family violence matters and criminal injuries compensation.

We also auspice the Domestic Violence Legal Workers Network, which provides professional
development and support, law reform and community legal education for lawyers and other legal
workers who specifically provide services to women escaping family and domestic violence. It is
a very specialised area of work, and the network has ensured that solicitors receive the
professional development and support necessary to be able to provide a high-quality service. It
also provides the collegiate basis for sound law reform work.

We also try to prioritise community legal education. We see it as a key aspect of our service
and one of the key things that community legal centres can do to improve access to justice. An
example of the training that we provide is partnering with the Women’s Council for Domestic
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and Family Violence Services in training Department of Housing and Works workers about the
legal aspects of domestic violence. This initiative followed a women's unfortunate death after
she was told to return home to an abusive relationship by Homeswest worker. Our training in
there is in response to some of these systemic issues which put people at risk. We try to pose
solutions to some of the systemic problems that we are seeing.

We also provide a regular morning tea style community legal education session with the
young mums group at the St John of God Hospital which is basic family law and child support
information with the idea of empowering women to make informed choices and giving women
the information and knowledge beforehand to avoid falling into some of the more protracted
family law disputes that can occur.

We also provide law reform and legal policy work such as this sort of work. We are
represented on the Women’'s Advisory Network advising the Minister for Women'’s Interests in
Western Australia and the Chief Judge of the Family Court children’s issues committee and in
those positions we try to represent the voices and concerns of women who face disadvantage.

Since making our submission and having the opportunity to present before the committee we
have prioritised a few areas that we would like the opportunity to be able to talk about. One of
those is Aboriginal women's legal services and Aboriginal women’s access to justice. Victoria
will start to address those. | also have further materials relating to the role that community legal
centres play in community legal education, the need for further funding for community legal
centres, particularly relating to staff wages for community legal centres and, if there is time, |
would like an opportunity to give you a demonstration of what unmet need means in this area
relating to child protection in regional Western Australia and the difficulties that people have
accessing services there.

Mrs Hovane—I want to start talking about the Family Violence Prevention Legal Services.
As | understand it, the program was developed in recognition of the fact that alot of Aboriginal
women are not able to access legal advice and support through Legal Aid, the ALS in Western
Australia, because of conflict issues. We have ended up with this program. Services have been
located in regional areas. There is a need for similar services—at least Aboriginal women’s legal
services—in the Perth metropolitan area as well.

As | said it was a response to this gap in Aboriginal women’s legal services and access to
support. What has recently happened for various reasons is that in Western Australia all bar two
services are now being auspiced by the Aboriginal Legal Service. This has raised very deep
concerns amongst Aboriginal women. | am not here to get into conflict with the Aboriginal Legal
Service. They provide a valuable service for men and so on. What is disappointing is the process
through which this has happened. Aboriginal women have not been involved in that dialogue and
discussion and, if | could say it in the strongest possible way, our voice has just been excluded
from this process, so yet again we are being marginalised.

So the other thing | would say is that | would actually like the whole family violence
prevention legal service model to be reviewed. | see that there is a need for a broader Aboriginal
women’s legal service model, if you like, that not only focuses on family violence, child sexual
abuse and sexual assault but also includes the capacity to do law reform, to deal with civil
matters and so on. For example, in 2004 in Western Australia there was a review of the
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restraining orders legislation and all those amendments went through, but Aboriginal women
were not included in that process. It was not until the reviews some 12 months later that
Aboriginal women got to have some say in that. | guess what we are supporting is the need for
us to look at and develop and provide resources for Aboriginal women—dedicated services that
involve us in developing up the core structure and focus of the service and so on.

Ms Davis—The situation in Western Australia is direr than in some of the other states. There
are Aboriginal women's legal services in some states; there is no such service in Western
Austrdia at all. There was funding for a previous program which finished in about 2000 which
was an Indigenous women’s program with a previous community legal centre which no longer
operates. That funding was handed back in about 2000. | understand that it did not develop to the
point where it was providing an effective service, and since then there has been no specific
funding for Aboriginal women's legal services in the Perth metropolitan area. That is amost a
decade with no funding for that, and it is a very chronic need here.

CHAIR—AII right. Have you concluded? Because we have quite a few questions to ask you.
Ms Davis—Yes.

CHAIR—I will perhaps start with you, Mrs Hovane, about your concerns regarding the
Aboriginal Legal Service and the provision of those services not extending adequately, in your
view, to Aboriginal women. Are there guidelines in place as far as you are aware, and is the legal
service meeting the guidelines? Are they incorrectly framed or worded or are they simply being
neglected? Why is it that the Aboriginal Legal Service is not adequately meeting the needs of
Aboriginal women?

Mrs Hovane—I am not familiar with whatever funding guidelines they operate under. |
suspect it goes back to when the service was initially started in the mid-1970s in that it was
trying to respond to where the main area of need was, which was in relation to providing support
to people who were appearing before the criminal courts, and it has evolved in that way.

CHAIR—Right.

Mrs Hovane—So, to answer your question, | am not aware of the program funding
guidelines.

CHAIR—What isthe extent of the concern that you have with regard to Aboriginal women? |
think you indicated that 60 per cent of your clientele are Aboriginal women. If that is the case, it
would be good to get clarity around that, and can you be more specific about your concerns
regarding Aboriginal women missing out on legal services.

Mrs Hovane—As | said, in terms of Aboriginal women often missing out on legal services,
you have got the two main providers of legal services being Legal Aid and the Aboriginal Legal
Service of Western Australia. Unfortunately for women, in particular areas there is, if you like, a
pro-criminal focus. If women are involved in a dispute or are the victims of an offence, it is more
than likely that the offender, usually male, will have accessed those services. So, if women, say,
on another matter, want to access some support, get some legal advice and so on, because of the
conflict of interest issue they cannot go to Legal Aid or to the ALS. It may be that the woman
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wants some support around criminal injuries compensation. There are not too many services, as |
understand it, that actually provide legal advice to women as support in compensation, which are
quite involved application forms. If the offender or perpetrator has already been to Legal Aid or
ALS, the women cannot get that support. So women are having to struggle along to try and find
someone who can help them or go to great expense, their own personal and family expense, to
try and engage a private lawyer to help them with that.

CHAIR—It isaconflict issue.
MrsHovane—Yes.

Senator FISHER—To further explore that answer, Mrs Hovane, no doubt the lawyers would
be able to satisfactorily resolve a conflict of interest and reassure clients in an otherwise world
that the conflict can be dealt with and that there is not one. But, in this environment, even if that
were so, there would still be a perceived conflict from the people whom you are concerned
about.

MrsHovane—Yes. There is a perception: Legal Aid and ALS and therefore men.

CHAIR—I think you indicated 60 per cent of your clientele relate to family law matters. Can
you provide a breakdown of your clientele in terms of Aboriginal and non Aboriginal women
and a more definitive breakdown of family law, and the other matters as well?

Ms Davis—I do not have those figures with me but | can certainly provide them to the
committee.

CHAIR—Thank you. Can you outline to the committee how your organisation is funded and
provide a breakdown of federal and state government funding, and specifically which
departments?

Ms Davis—Certainly. | can speak for the Women’s Law Centre WA but not for Women's
Legal Services Australia. The Women's Law Centre WA do not receive any direct funding from
the state government. We receive about $330,000 of recurrent funding through the Community
Legal Services Program of the Commonwealth Attorney-General’s Department. We recelve the
occasional one-off payment from the Commonwealth Attorney-General’s Department which this
year has been $58,000, which we have applied to a wages top-up. The Attorney-General has
indicated that we will receive an additional $70,000 for domestic violence prevention service
and a further $70,000 which, again, may be to continue the wages top-up of the previous grant.

CHAIR—That all federal?
M s Davis—Yes. We then receive funds through the Public Purposes Trust of the Law Society
which we share with the Welfare Rights and Advocacy Service which funds a solicitor one day a

week for our prison outreach.

CHAIR—How much isthat?
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Ms Davis—The tota of the grant is about $75,000, which is shared with the welfare rights
service. We have about $15,000 of that.

CHAIR—Any state funding?

M s Davis—We do not have any funding directly from the state government. We receive some
shared funds from other community legal centres to host the domestic violence legal workers
network coordinator. That is about $10,000.

CHAIR—Thank you.

Senator CROSSIN—Do the family violence legal services now have more of a focus on the
perpetrator rather than the victim? |s that where the emphasis is?

Mrs Hovane—From my perspective, the guidelines and so on talk about the services being
available for any victims of sexual assault, domestic violence and child sexual abuse. To me, that
Is not providing a dedicated women's legal service. | understand it was a response to that gap.

Senator CROSSIN—Will the family violence legal centres need to focus on the victims of
the violence?

M rs Hovane—Yes, the victims.

Senator CROSSIN—The perception now is that their efforts have swung from assisting
perpetrators to defending perpetrators more.

Mrs Hovane—I think it was based on a romanticised idea about Aboriginal women all
wanting to stay with their abusive partners—some may, but not all of us do. From what | am
told, and you probably need to speak directly to some of the people working in those family
violence prevention legal services, there are some practices that are moving towards a focus on
men—setting up men’s groups, for instance.

Senator CROSSIN—Then what would be the difference between having a specific family
violence legal centre and just legal aid, or between having a family violence legal centre and a
women’s legal service?

MrsHovane—A women's legal service could have a broader brief. At the moment, from what
| understand of the way the services are funded there is limited funding, so the services do not
necessarily have the resources to do law reform to assist women with civil metters. They have
quite anarrow brief, if you like, which restricts the assistance that they can get.

Ms Davis—Another key difference would be either that family violence units, which are
community managed, or an Aboriginal women's legal service would be run by Aboriginal
women, so the Aboriginal women would be setting the agenda, determining the priorities and
determining the ways in which the services are delivered.
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Senator CROSSIN—If you enhanced Women's Legal Services in the states and territories,
why would you then need to duplicate that by having an I ndigenous women'’s service? Wouldn’'t
the brief or guidelines of Women’'s Legal Servicesjust be expanded to include all women?

M s Davis—It is not that Aboriginal women are excluded from the services currently provided
by Women's Legal Services; it is that the need is so great in providing direct services to
Aboriginal women and also that providing services to Aboriginal women requires community
connection and cultural appropriateness. All of those things are best achieved by having a
service that is developed and managed by Aboriginal women.

Senator CROSSIN—Even if you have to set up a duplicate structure? Would that be best
served by that or would it be best served by expanding Women's Legal Services, which already
exists?

Ms Davis—The Women's Law Centre has taken the approach that we are willing to partner
Aboriginal women in whichever way they see as appropriate. If Aboriginal women in Perth
wanted a program to run from the Women’s Law Centre we would be happy to facilitate that, but
Aboriginal women are consistently saying that they would like to have a separate service that is
dedicated, that is responsive to the community and that can provide the law reform and
advocacy—yprovide that voice for Aboriginal women.

Senator CROSSIN—So the board of management would be I ndigenous women rather than a
community based board of management.

MrsHovane—How isthat different? Aboriginal women are community members and usually
represent—

Senator CROSSIN—A community board of management might not necessarily consist of all
Indigenous women or women who have an Indigenous background, that is all. The makeup of it
might be just a bit different.

Mrs Hovane—And | suppose on any kind of board you can bring in particular expertise and
have people who advise the board et cetera so there are different models and approaches that can
be taken. | was involved with the previous Women's Legal Service in Western Australia when it
was also sent the funding of women’s Indigenous projects. In answer to your question could we
incorporate and expand existing women's legal services to include services for Aboriginal
women?. it depends on the maturity of the organisation and the people in it, | have to say,
because the amount of discrimination that Aboriginal women faced, even from within that
service, created an untenable situation. So it depends on the maturity and, | guess, the
willingness of existing services to work together with Aboriginal women.

There is a mistrust that has developed around that. Can we trust mainstream services to
include us in away we want to be included? A way to get around that is to have our own service
that has as its core the interests of Aboriginal women. It is not something that you take into
account as an added-on thing: ‘if we get around to it we will do something for Aboriginal
women.’
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Senator CROSSIN—I am also trying to grapple with how you set up something that would
be useful, meaningful and relevant without spending money on duplicating structures—Ilike
having two CEOs and having two principal legal officers. Why wouldn’t you just try to expand
what isthere? | have seen the arguments about the family violence centres having lost their focus
and the need to pull them back in again. | am wondering if establishing a duplicate structure is
going to be beneficial aswell.

Senator FEENEY—It is your evidence, isn't it, that you need a separate agency because the
Aboriginal legal services failed to properly take account of the opinion, the management role
and so forth that Aboriginal women can provide? Why should we turn our minds to fixing that
failure rather than creating a new agency? You are being very diplomatic.

Senator FISHER—Mrs Hovane has also talked about conflict of interest issues.
Senator FEENEY —That istrue.

Mrs Hovane—Again—and | keep on coming back to this—it depends on the willingness of
people: not just what they say but how they do it. | am trying to be very diplomatic here. People
talk about providing a culturally appropriate service and say they do this and that for Aboriginal
women, but when we look at the actual practice and processes that are being engaged in we have
to say as Aboriginal women that it has not been appropriate for us. The net effect has been to, if
you like, silence the Aboriginal women’s voice and to undermine us and undermine our position.
It depends on the willingness of agencies to change, and my experience of working in
government and non-government agencies is that it is hard to get agencies to change. When we
talk about cultural appropriateness it is not just being appropriate for men; it is for our women
and making sure that proper processes are engaged in to make sure that women are not being
marginalised further.

We can toss around these ideas and so on, but there is a huge mistrust of trying to change the
systems of the existing agencies. A lot of work needs to go into that if we are to go down that
track. A lot of us expend so much energy in trying to change systems that do not want to change.
If we keep on hitting these barriers, where do we best spend our energy? I am a grandmother. |
am very busy in my life. Where do | spend my limited energy? A lot of women out there are
busy trying to survive. Where do we spend our energy?

We have been at the forefront of driving change in our communities. You have the Fitzroy
women, the Halls Creek women and the women in remote communities on the Dampier
Peninsula, who, at great risk to themselves, stood up in the mid-1990s and said, ‘We've had
enough of domestic violence and child sexual abuse.” Unfortunately, all levels of government
have not capitalised on the strength, energy and commitment of those women. We keep on
having things imposed on us. We have been the driving force behind getting those changes
happening in our communities.

Senator FISHER—Your organisation is national, but you are making a particular case, Mrs
Hovane, in respect of Western Australia. | have three questions, but you might want to roll the
answer into one. Is that because you are saying there is a particular need in Western Australia or
there is a particular gap in the provision of services? Ms Davis said earlier that in Western
Austraiathere is no Aboriginal legal service for women. | thought you also in answer to Senator
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Crossin suggested that a while ago there was something like that. If there were, would that
suffice? If there used to be one, did it work? Is there a reference point elsewhere in Australia for
what you are proposing for Western Australia or are you saying that every other state and
territory that has this issue has an Aboriginal women'’s legal service so the issue does not arise?
Do you have areference point somewhere else in Austraiathat you can draw on?

MrsHovane—First of all, in relation to whether there isa gap in existing services, yes. But in
terms of the need, yes. That is not, perhaps, giving you what you are looking for. There is a huge
need.

Senator FISHER—Are you saying Western Australia’s need is different from other states ?

MrsHovane—No, | do not think so. I think there is a huge need by Aboriginal women across
the country. | was just looking back at a previous Australian Law Reform Commission report on
women'’s access to justice. There was talk around a national women’s justice program. | am
wondering why we do not have something like that.

Senator FISHER—Back to the second question, did there used to be an Aboriginal women's
legal service and, if so, did that fit the bill?

Mrs Hovane—No. Back in the mid-90s there was some funding provided by the
Commonwealth Attorney-General’s Department. There were consultations conducted by Ms
Robyn Ayres from the ALS around Aboriginal women's legal needs. As aresult of that there was
some project funding provided for specific projects in different regions, not about legal service
as such.

Senator FISHER—Then, | think, you swing to the third part of the question: is there an
example somewhere interstate of what you are talking about, or are you saying that where there
Isaneed in every other state and territory it is met because there is an Aboriginal women'’s legal
service? Or are you saying something different and | have lost the plot?

M s Davis—No, that is right. In most other states and territories there is either an Aboriginal
women’'s legal service, such as ATSIWLAS in Queensland, or there is a strong Indigenous
women'’s program run through the women'’s legal service where they continue to operate on a
partnership, such as in South Australia. There are varying degrees of funding to those programs,
and they need to be responsive to the particular areas that they are in. Our recommendation for
Western Australiais to establish an Aboriginal women'’s legal service.

Mrs Hovane—That is not to say that as Aboriginal women we are not willing to work with
and negotiate with, say, the Women's Law Centre around a partnership arrangement. \We are not,
if you like, taking a hard and fast stance and saying that we will not be open to considering other
options which reflect some of what Senator Crossin was asking about. We are reasonable people,
| guess, is what | am saying. If there could be some model, again, that we participated in
developing that involved something like a partnership with the Women's Law Centre, | am sure
women would be happy to consider that because, again, Women's Law Centre has a women
specific focus and that is something that is important to us.
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Senator CROSSIN—The only thing | would like to raise that you have not expanded on
which would be useful is the issue about wages. | am assuming that goes to the lack of funding
for wages. | mean the disparity between what your solicitors and legal advisers get compared to
the broader community. Just tell us a bit about that, because | think that is useful.

Ms Davis—Yes, that is right. | think it is the case for most community legal centres across
Australia but particularly in WA. The Australian Services Union has identified that there would
need to be a 30 per cent increase in funding to bring wages to alevel that recognises work value
in comparable sectors. The National Association of Community Legal Centres commissioned a
work value report in 2008, and that found that community legal centre wages were 69 to 71 per
cent of those in comparable services, and that was compared to Commonwealth and New South
Wales public sector solicitors.

The discrepancy is such that, where we may be in partnership—for example, with the Legal
Aid Commission—a principal solicitor in the community legal sector may be expected to
supervise a legal aid restricted practitioner who is on a higher wage than them. Serioudly, it
means a $30,000 to $40,000 pay difference between the two. If one of our principal solicitors or
managing solicitors wanted to leave the sector, they would be able to secure a position in legal
aid with either a substantial increase in pay or a similar pay level to what they were receiving
and with substantially reduced responsibility. To give an indication of the actual figures for what
we are talking about, my managing solicitor position and the principal solicitor position at the
Women's Law Centre in the ACT, as noted in their submission, were both on about $54,000. A
comparable position in legal aid would be closer to $80,000. Certainly there are higher positions
within legal aid that take account of the larger size of the organisation and the different expertise
that might be required.

The one-off funds that were provided to the community legal centres in the last financial year
were used by a lot of the centres to increase wages. We spread ours over two years to provide a
bit of certainty for our staff, which means a 10 to 12 per cent increase in wages. So there is still a
big gap between that and the 30 per cent that would provide some comparable work value
recognition.

| would like to draw the committee’s attention to the Queensland pay equity decision for the
social and community sector workers. Most of the community legal centre workers are paid
according to the SACS award. In Queensland a collective of unions and employer groups took
the matter to the commission and argued on a gender pay equity basis. There was a successful
decision which has lead to increases of between, | think, 17 and 38 per cent for workers in
Queensland.

Senator CROSSIN—Who ran that case?

Ms Davis—The QSU, the QCCI and others for the Queensland Community Services and
Crisis Assistance Award. The arguments that were made there are certainly true for community
sector workers across the whole of Australia. Essentially, a lot of the caring work is associated
with the supposedly inherent caring skills of women. Within the sector and within the broader
community, that care work was seen as a vocation rather than an occupation. Although you may
think that does not really apply, the professional sort of work we do is often not taken as
seriously as perhaps other commercial work may be. The contribution of volunteers within the
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sector is incredibly valued but it has also had the unfortunate effect of undermining the paid
value for workers. The nature of the client group means that workers will often compensate for
shortfalls in funding by providing unpaid or underpaid work.

Senator LUDLAM—Have you done any modelling for or much thinking about what a
separate agency for Aboriginal women would cost?

Mrs Hovane—No.

Ms Davis—The National Association of Community Legal Centres has identified that about
$500,000 is an appropriate base figure for a community legal centre that provides a state-wide
specialist service. That would be a good ballpark figure.

Mrs Hovane—You would have to take account of the great distances. WA is a huge state.
Again, if we wanted to establish a dedicated service, it would have to be able to establish its
credibility in terms of being able to deliver a service to women in remote towns and
communities.

Senator LUDLAM—That is where | was going to go next. Can you tell us a bit more about
the Fitzroy practice—what sort of work is done there?

Ms Davis—Sure. The Fitzroy practice was initiated by the Marninwarntikura Women's
Resource Centre. They have given us quite clear directions to not say no to anybody, which is
part of establishing a reputation and a relationship with the community. A lot of the work that we
provide would include very warm referrals to other specialist services, which would include
networking clients with the Welfare Rights and Advocacy Service, the Tenants Advice Service or
specialist solicitors who practise in compensation matters. We would provide the face. As for
providing direct services ourselves, a lot of all that has been in terms of violence or restraining
order matters and child protection work. The child protection work has been in one of the major
areas for which people have been asking for services.

Senator FEENEY—So Fitzroy Crossing was chosen essentially because you had an
invitation? |s there any comparable service in the Pilbara or in the Goldfields or in any other
regional area?

Ms Davis—The funding for the Fitzroy Crossing service is from the family violence
prevention legal service program. There is a family violence prevention legal service in South
Hedland, in the Pilbara. There is also a Pilbara community legal service which has specialist
funding for women's services as well. It has offices in South Hedland and Roebourne and in
Newman as well.

CHAIR—We thank the witnesses for their evidence today. It is most appreciated.

Proceedings suspended from 10.36 am to 10.50 am
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COLLINS, Ms Priscilla, Chief Executive Officer, North Australian Aboriginal Justice
Agency

DOOLEY, Mr Glen, Principal Lawyer, North Australian Aboriginal Justice Agency

JOHNSON, Mr Julian, Managing Solicitor, Civil Law Section, North Australian
Aboriginal Justice Agency

FOX, MsDorothy, Board Member, North Australian Aboriginal Justice Agency
Evidence was taken via tel econference—

CHAIR—I welcome you and the other witnesses from the North Australian Aboriginal Justice
Agency, or NAAJA, appearing viateleconference today. You have lodged submission No. 6 with
the committee. Do you wish to make any amendments or alterations to that submission?

M s Collins—Yes, there is one addition under section 4.3. We would like to include that there
Isalack of services available for Indigenous people with hearing impairment.

CHAIR—Thank you. | now invite you to make a short opening statement, at the conclusion
of which I will invite members of the committee to ask questions.

Ms Collins—Thank you for giving us the opportunity to present a submission today. NAAJA
provides legal advice and representation to Indigenous people in the Top End of the Northern
Territory for criminal, civil and family law. We also provide services in mediation, welfare
rights, research, advocacy and community legal education. Indigenous people continue to be
disadvantaged in the criminal and civil justice systems in the Northern Territory. A clear example
of that is that over the last 12 months the adult prison population has risen by 23 per cent. We
have the highest imprisonment rate in Australia, at 3% times the national average, and we have
the highest rate of recidivism, at 44.6 per cent, in Australia.

One positive mechanism to address that disadvantage in the criminal justice system is to
ensure the provision of ongoing, culturally appropriate legal aid services is available to reduce
Indigenous peoples contact with the system. In the civil justice system disadvantage can only be
addressed by culturally appropriate legal aid services, including mediation, education, and access
to justice and advocacy. In our submission we have detailed some of the reasons why Indigenous
people are unable to access justice. This is due to: lack of funding and resources for Indigenous
legal services in the Northern Territory; a significant lack of parity of funding between
Aboriginal and mainstream legal aid in the Northern Territory; difficulties for victims of crimein
accessing crime compensation; lack of legal advice and representation available for defendants
for domestic violence order applications; the cost of delivering justice with particular reference
to language and cultural barriers; travel costs, which impact upon legal services, clients and their
families; and the adequacy of funding and resource arrangements for community legal centres,
with reference to inadequate provision of independent tenancy advice in regional and remote
communities in the Northern Territory.
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Without vastly increased resources from governments, both the Northern Territory and the
Commonwealth, we believe there will continue to be a major overrepresentation of Indigenous
people in the Northern Territory criminal justice system and a massive under representation of
Indigenous people in the civil justice processes seeking redress for violation of their rights and
entitlements. We are happy now to answer any of your questions.

Senator CROSSIN—It seems weird talking to you from down in Perth, where it is much
colder. It isgood to hear from you and thank you for your submission. | want to go to quite afew
areas but, first of al, your submission was obviously written back in April prior to this year’s
budget. Can you update us on any funding you may have got from the federal government since
your submission.

Ms Collins—Since our submission, we received a one-off grant of $1.1 million for the
financial year 2008-09. Of that, $200,000 is allocated to expensive Indigenous cases and we are
speaking to the attorneys-general about the other portion of it. We received $897,000 for the
Northern Territory intervention for 2009-10. We also received funding of $201,000 for advocacy
and community legal education and $500,000 for welfare rights. They were the main ones.

Senator CROSSIN—What does that take your total funding to?

Ms Collins—It increases our funding but only increases it for projects; it does not increase
our actual operational funding.

CHAIR—Wheat is your total funding?

M s Collins—Next financial year?

CHAIR—This financial year until 30 June 20107?

Ms Collins—I do not have that figure in front of me. Our budget for this current financial year
is close to about $5 million for operational funding. We have a contract with the Attorney-
General that takes us to 30 June 2011. For each financial year it increases by about one per cent
and in the final financial year it increases by three per cent. Those sort of small increases barely
cover our basic CPIs let alone take into account the large increase in matters in criminal and
family law.

CHAIR—So dl of your funding at the federal government level is from the Attorney-
General’s Department?

Ms Collins—Yes, we receive all of our funding from the Commonwealth. We receive no
funding at all from the Northern Territory government.

Senator CROSSIN—On page 8 in your submission you talked about how in June last year
you applied to the Northern Territory government for funding to act as agents for CV SU clients.

Mr Johnson—Yes, victims of crime.
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Senator CROSSIN—ANd you have actually had no response as opposed to a negative or
even a positive response. Isthat right?

Mr Johnson—That is right. We have had a number of meetings with attorneys-general since
that time. On all of those occasions we have been told, at least orally, that the NT government
will not give us money for anything, including to assist victims of crime.

Senator CROSSIN—What is their reason for giving you no money for anything given that, |
am assuming, some, if not 50 per cent, of the clients you represent are breaching Northern
Territory law. Would that be right?

Mr Johnson—That would be right in the vast majority of cases. | think it is a political and
philosophical issue. | think the Northern Territory government would see their providing us with
any funding as the thin edge of the wedge, so to speak—that the Commonwesalth would reduce
their funding accordingly.

Ms Collins—I have raised this with the Northern Territory Attorney-General when it was Syd
Stirling, Chris Burns and the current Attorney-General. We have been advised by all three of
them that any funding for NAAJA is a Commonwealth responsibility.

Senator CROSSIN—What percentage of the clients that you represent have allegedly
breached Northern Territory law.

Mr Dooley—In the criminal side of things, say, 95 per cent of our clients, if not a higher
percentage, would be facing charges under Territory criminal legislation. It would only be a very
small percentage that would face any charges under federal legislation.

Senator CROSSIN—The Commonwealth guidelines for community legal centres—and | am
assuming that is what you would be classified under—

M s Collins—Yes.

Senator CROSSIN—clearly state that the money is there to be used for breaches of
Commonwealth law. Does that put you between arock and a hard place, really?

Mr Dooley—It definitely does. The short description of NAAJA at the moment is that despite
some funny increases which are welcome in certain areas, which are mainly used for the
intervention, our core funding which gives us the basics to get out there and, certainly on the
criminal side, deal with an ever increasing raft of charges against our clients, is not increasing
and it is getting harder and harder to do the work. There is more and more pressure on lawyers
and on the system.

Senator CROSSIN—Have you done any research and can you tell us what other state
governments provide Aboriginal legal servicesin, say, Queensland or New South Wales? We had
evidence this morning from Western Australia.

Mr Dooley—We do meet reasonably regularly with the other services throughout the country.
Certainly in Victoria the state government assists the Aboriginal legal service quite substantially,
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and also in other jurisdictions. But mainly it is in kind—properties to use and other forms of
support. We have actually tried that here in the Territory; we have actually said, ‘ Can you give us
an office down at Palmerston? We desperately need space at Palmerston to reach down to alot
of our clients who are, obviously, based there. We need to support them and we just cannot get
any support to get an office at Palmerston. We have tried that with the local government.

Senator CROSSIN—Would it be fair to say that you are the only state or territory Indigenous
legal service that does not get assistance from the state or territory government?

Mr Dooley—It could be close to that situation. Some of the other services at other places do
not get a lot, they do not get much. But there does seem to be some evidence that they do get
something, but Victoria seems to be the best of them.

Senator CROSSIN—I am assuming that the majority of your work is for perpetrators,
although you do get some victims coming to you. Isthat how it works? What percentage of your
representation would be victims versus perpetrators?

Ms Collins—Just to give you an example, in the financial year 2007-08 we attended to about
7,500 matters. Of those, 3,500 were criminal matters—that is, representing perpetrators. We
would have done about 3,200 cases of providing duty lawyer services and legal information. We
have also represented 515 matters in family and civil law. In addition we provide services for
mediation, advocacy, community legal education, research and welfare rights. Unfortunately, |
do not have those figures. There are quite a large number that we would represent or provide
advice to.

Mr Dooley—Perhaps one broad indication of how we operate which demonstrates how we
are split is that there are 27 lawyers who work from NAAJA across three offices; 18 of them are
in crime and nine are in civil and family. That might give you some idea of the relative sizes of
our left and right arms. We are possibly unique in Australiain that our criminal law team tackles
crimes across the spectrum from relatively minor matters right through to the fact that we have
represented 24 people charged with murder since February 2006.

The numbers get high because a lot of those criminal matters are matters that are put through
the system quite quickly. There might be 100 matters on at a bush court in two days, so you can
see how the stats will come up quickly, whereas in the civil section they have nine lawyers, as
against the criminal section of 18, and civil matters on the whole—would you agree, Julian?—
tend to be more complicated and longer running.

Mr Johnson—Longer running, yes.

Senator CROSSIN—What has been the impact of the Northern Territory intervention on your
workload?

Mr Dooley—On the criminal side of things, | think we are beginning to see it now. We have
been monitoring this quite closely and, as the police stations become more entrenched, we are
beginning to see an increase in the rate of charging and an increase in the number of matters
going to court. The stats tell us that there has been an increase in matters to the tune of about 25
per cent between the 2007-08 financial year and 2008-09. | think that is just the beginning of it.
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If you are going to put 18 new police stations into the Territory, of which probably a good 10 or
so would be in the Top End, you are going to see start seeing alot more charges. For example, at
Galiwinku, which formerly did not have a police station and now has one, the court list is
starting to grow. It is not growing with people charged with violent offending; it is growing with
people charged with traffic offences, relatively minor breaches of domestic violence and
offences involving police themselves. What really causes a lot of trouble for our clients is what
we would term overpolicing. There are so many police per capita now in remote Territory areas
that the charges just start to flow and a bush court can see $20,000 to $30,000 worth of fines
levied just in a day or two, from what is already a fairly poverty stricken place. This is for
driving uninsured and minor traffic offences.

Senator CROSSIN—The money you got from the federal government in relation to the
intervention—was that in response to dealing with that extra workload?

Mr Dooley—Not really, no. We have picked up a couple of extra criminal law positions but
not really enough to meet what is happening. A lot of that extra funding for the NTER has gone
into welfare rights lawyers and the civil section, which has been tremendous, and community
legal education—a lot of positives there. But with the criminal side of things we are starting to
lag further and further behind.

Senator CROSSIN—Finally, | just wanted to ask your opinion about access to justice for
Indigenous women. You have got the Top End Women's Legal Service, but other than that where
do women who are victims of crime go for support or assistance? Should there be a separate
Indigenous women'’s service established?

Mr Dooley—I think Julian is going to talk a bit more about what is happening on the civil
side of things, but with the criminal side of things the point can be made that a lot of Aboriginal
women get charged with criminal offences and they really need a topnotch, sterling defence team
behind them. For example, of those 23 or 24 people charged with murder since February 2006, |
think seven or eight were women charged with killing. The imprisonment rate for Aboriginal
women is going up more dramatically than it is for men at the moment. Also, the number of
women getting charged is getting higher and higher, so there is areal issue there. Julian might be
able to talk about the story with women on the civil side.

Mr Johnson—There is an Aboriginal family violence legal prevention service operating in
Darwin. They go to outlying communities, but their task is 99.9 per cent applying for DVOs on
behalf of Aboriginal women. There isthe Top End Women’s Legal Service—you are right—but |
think they are generally restricted to two solicitors at most; it may only be one at the moment.
They do a bit of work around the town camps and close to Darwin but do not really get out of
Darwin.

The short answer to your question is that Aboriginal women on Aboriginal communities have
virtually no way of accessing this service unless they are very articulate and very literate. Even
then, they will basically have to fend for themselves when it comes to providing any
documentary evidence, any sort of medical examinations or anything like that. The
administration of the system is entirely Darwin based, and they have no travel budget and no
capacity really to communicate effectively with Aboriginal people on communities whose
English is a second, third or fourth language.
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Mr Dooley—Since the NTER and some of the extra money that has flowed to NAAJA, for
the first time, NAAJA has been able to employ extra civil lawyers who have got out on a more
regular basis to communities and have at least begun to assist Aboriginal women in
understanding what possible rights they have. Prior to the extra NTER funding, our presence in
the bush was necessarily quite limited, simply because we did not have the money to get out
there. We now have some capacity to go. | think there are at least the beginnings of an
opportunity for Aboriginal women to be aware of their civil rights.

We find that most of the perpetrators of the violence are male, because of our Chinese wall—
that is, our two distinct services within one—our civil section can still act for the victims of
those crimes. So we ensure that we can offer a service to the victims as well as the perpetrators.
Because our civil and criminal arms are completely separate, the Law Society has given us the
green light to act on both sides of the fence, so to speak, in these types of matters. One of the
really good things for our service in the recent couple of years is that we are beginning to feel
that our civil section is taking flight and really offering this to some important people who
previously did not get it.

In terms of legal education type things and beginning to offer people more knowledge, we are
getting out to the bush to help people understand what legal rights they have—again, which
previously was not happening—and a mediation service is beginning to take hold in a couple of
communities in an effort to try to prevent disputes getting out of hand before they turn into
criminal matters and there are victims and perpetrators. We are trying to get in at the ground
floor to help people resolve their problems before they end up in violent action. There were not
really any great fans of the NTER here but, from what we have seen so far in the first two years,
we are hoping it will improve but there has at least been some chance in the last two years for
NAAJA to broaden its important effort in communities.

CHAIR—Thanks for that. Senator Crossin, do you have any further questions? We are a bit
tight on time.

Senator CROSSIN—I do, but I will see if Senator Ludlam has a question and then | will
come back to you if | have a bit of time at the end.

CHAIR—I have two questions before we go to Senator Ludlam. Firstly, do the federal
government guidelines for your funding require you to undertake matters relating to federal law?

Mr Dooley—Not, strictly. Under our funding arrangements, on the criminal side of things we
are funded to basically act for Aboriginal people who are before the courts. That could be under
Territory laws or federal laws. So we do not have that restriction.

CHAIR—That is on criminal matters. What about on other matters?

Mr Johnson—It is the same for civil matters.

CHAIR—Do you know why that is? Isthat the reason that the Northern Territory government
Is not offering to provide any financial assistance?
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Ms Collins—NAAJA, which was previously NAALAS, has aways been funded by the
Commonwealth. | think the Northern Territory government has a position that anything to do
with Aboriginal legal services is a Commonwealth responsibility. | think the Northern Territory
government is a bit hesitant to fund us in case funding gets reduced to the Northern Territory
government.

CHAIR—Can | ask a second question. | think you indicated in your statement, Ms Collins,
regarding Indigenous people in jail, that there had been a 23 per cent increase in the Northern
Territory. Isthat right at what are the reasons for that—is that the intervention or are there other
reasons for that?

Ms Collins—We got those statistics from the ABS corrective services March 2009 print-out.
It is difficult to say what that rise is. | presume that it does relate to the intervention. Glen
Dooley can update you.

Mr Dooley—What you are seeing now are with the explosion in jail numbers in the Northern
Territory is the slow-ticking bomb created several years ago by the late CLP government and the
current Labor Territory government. Mandatory sentencing still is very much entrenched in the
Northern Territory. There is very little money put into non-imprisonment options. Home
detention has dropped away. Community service work once was a fairly viable alternative to jail.
That has dropped away.

There has also been a marked increase in Supreme Court sentences. In 1999 there was a Court
of Criminal Appeal decision called Queen v Wurramara, where the Court of Criminal Appeal
acknowledged that the tools at the disposal of the criminal courts were pretty blunt and if we
were going to address male Aboriginal violence on females and kids in communities, we had to
start imposing heavier sentences. Those heavier sentences have now been happening for the last
10 years. Gradually, with the appointment of the recent new Chief Justice, sentencing is much
heavier than in the past. So the jail sentences are getting longer and longer. What you have now
Is alot more prisoners staying in the system for longer periods. The parole board is tougher than
it used to be—it is not letting people out as much. Part of the reason there is that the parole board
Is not confident that the offenders have got a worthwhile pathway so they have the option of
getting parole. There are no halfway houses up here. There is not much support for prisoners
who put their hand up and say, ‘| want parole.” They are getting knocked back because there is
no clear path for them once they get out of jalil.

CHAIR—That isfine. | appreciate your feedback. We are limited for time. That is adequate.

Mr Dooley—Sorry—a lot of factors are combining to cause this.

CHAIR—Sure, | appreciate that. | will passto Senator Ludlam.

Senator LUDLAM—I have a couple of questions. You have been describing | guess a fairly
hardline law and order approach to these sorts of cases over the last 10 years. What has

happened to domestic violence and assault statistics in the Territory over that period of time?
Can we say that it is having a measurable impact? | s it working?
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Mr Dooley—Sorry, a lot of that question dropped out. Are you asking what has happened to
the crime statistics?

Senator LUDLAM—Yes. If we have had 10 years of a hit of a zero tolerance approach, what
is actually happening to domestic violence and assault statistics?

Mr Dooley—The tragedy is that the crime rate is not going down. In fact, the last lot of
statistics we saw on the Territory crime rate showed that the violence rate was stagnant at a very
high level. The property crime rate does jump around a bit, but it is arguable now that the
property crime rate has actually begun to increase again in the last two years. Several years ago
across Australia property crime dropped off a fair way, maybe because of affluence—a number
of factors there. The Territory crime rate is certainly not dropping and in some cases it is going
up in the face of this huge increase in imprisonment. There isareal problem.

Senator LUDL AM—Can you describe for us what categories of offences attract mandatory
sentences inthe NT?

Mr Dooley—Sorry, Senator, hardly any of that question got through.

Senator LUDLAM—Can you describe what categories of offences attract mandatory
sentencing inthe NT?

Mr Dooley—One which is causing a lot of problems in terms of incarceration rates is
breaches of domestic violence orders. A second breach gives you a mandatory seven days in
custody. A lot of these breaches do not involve any violence; they are simply people turning up
at the wrong place at the wrong time. It is along story, but that is one area. Another is first-time
assaults that cause harm, even an aggravated assault causing harm. The test for harm is any
bodily injury. It is quite a low test. That is a mandatory period of imprisonment, some of which
must be served. Various categories of property offences still carry sentencing where you either
have to get community work or jail. Of course, one of the big inflating factors in people’s prison
sentences is the minimum non-parole period—50 per cent and in sex cases 70 per cent. So the
opportunity to get parole is denied for some time in alot of cases. These are all drawing together
to create a pretty difficult landscape for some offenders. Don’t get us wrong, there is a place for
punishment; there is no doubt about it. Some crimes are very serious and punishment is a factor.
But the problem in the Territory is that 15 per cent of the prison population is there for drink-
driving or driving disqualified. People who have never committed a violent offence are in jail
because of their use of cars in places where there is no public transport.

Senator LUDL AM —Fifteen per cent?

Mr Dooley—Yes, 15 per cent arein jail for Traffic Act offences. The overpolicing causes a lot
of people’s recordsto quickly accumulate. Relatively young people can have lengthy records and
find themselves getting jail sentences for pretty moderate offending just by dint of their repeated
offending, which | do not think would be picked up in a bigger community with less policing
and where perhaps other ways would be utilised to try and curb people’s behaviour rather than
simply pushing them through courts all the time and into jail. We understand that people do the
wrong thing and we are not encouraging that any way, but the actual way that this is
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approached—if it is all police and punishment and penalties and prison—I do not think is going
to lead to positive changes.

Senator LUDLAM—I have one last question, which is about arrangements for customary
law. Has much work being done in the Northern Territory about integrating European law with
customary law with these sorts of cases?

Mr Dooley—I heard the words * customary law’—I did not quite hear the rest of the question.

Senator LUDLAM —I am wondering what sort of work is being done there in that regard. Is
there any integration of customary law with the sort of court work that you are doing?

Mr Dooley—Not much at al, really. The Territory at the moment is on a pretty harsh drive.
The NTER laws themselves actualy restrict the material we put before courts concerning
customary law when it comes to bail applications and sentences. It is not a huge restriction, but it
has been looked at recently in a Supreme Court case as to its breadth. Getting away from courts,
that is not really the sense | have up here in the Territory a the moment. The powers that be are
not that interested in trying to work with Aboriginal communities to see whether some factors of
customary law could be brought into play to try and really address offending. Probably 10 to 15
years ago they might have been entitled to that, but not in the last decade.

Senator LUDL AM—Would that be something that you would support, though?

Mr Dooley—Absolutely. If what is happening in the Territory is proving anything it is that
this relentless imprisonment of people is not protecting people. If we are going to make some
dent in those crime rates | think we need to look at taking the best features of the two systemsto
try and really make it better. A lot of Territory young men are desensitised to prison very quickly.
It is not a penalty; it is not a deterrent. | think about one in every 18 or 20 adult Aboriginal males
in the Northern Territory is in jail a any given moment. So it is a whole alternative society; it is
not a place that people fear; it is not a deterrent. | think we need to find things that people—not
fear; deterrence more than fear. If we are trying to protect people | think we are going to need to
find some ways of getting through to them. As we know, alot of the young offenders are in the
15 to 25 bracket. What has an impact on those people? Certainly not jail, because jail has
become a second home for alot of people.

CHAIR—Thank you very much indeed for your evidence today. There are no further
questions by senators. On behalf of the committee, we thank you for presenting your submission
and your evidence by teleconference. We will conclude on that note.
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[11.25 am]

COLLINS, Mr Peter, Director, Legal Services, Aboriginal Legal Service of Western
AustraliaInc.

EGGINGTON, Mr Dennis, Chief Executive Officer, Aboriginal Legal Service of Western
AustraliaInc.

NINYETTE, Ms Robyn, Managing Solicitor, Law and Advocacy Unit, Aboriginal Legal
Service of Western Australia Inc.

CHAIR—Welcome. The Aboriginal Legal Service of Western Australia has lodged
submission No. 62 with the committee. Do you wish to make any amendments or alterations to
the submission?

Mr Eggington—No, thanks.
CHAIR—I invite you to make a short opening statement.

Mr Eggington—I think it needs to be pointed out first up that for us it is not a matter of
access to justice. For Aboriginal people it is really about fighting injustice, which stems from
things like the power of privilege. High court judges many centuries ago, or in this country after
1902 when we got the High Court, had opinions about Aboriginal people that were based on
racism and Darwinism. When it came to us getting justice for ourselves in the area of land rights
we had to fight the power of privilege, where some High Court judge did not reckon that we
were people who had culture, religion or any kind of priority rights in land. That injustice
equates today to someone like Bernie O'Hara, who is our lawyer in Carnarvon, doing a
Meekatharra circuit and having to look after 49 clients in one day. Mr Collins can give you an
idea of the horrific numbers of Aboriginal people that are actually locked up and come before for
the justice system in WA.

You have heard from NAAJA up in Darwin that a lot of our work is criminal work, the main
reason being that we are so overpoliced, discriminated against and marginalised. We are not born
any more criminal than anyone else, but society creates that problem. Continually fighting this
oppressive regime of tougher laws which affect Aboriginal people indiscriminately is the real
issue of access to justice for our people. | think the committee has to rethink some of the ways
that we think about these matters, particularly the issue of access to justice, because it is really
about fighting injustice. The terminology is of victim versus perpetrator. | have heard this
morning a lot about perpetrators, and | consider most of the Aboriginal people that come before
us as victims of the society that |1 have just talked about. There are people who are suffering
terrible mental illnesses. Once again, we would love the committee to get a handle on the current
debate about mental illnesses within the justice system, as well as about people with social
morbidity who cannot fit into society or who are suffering mental illnesses through co-
dependence on alcohol, drugs and all kinds of things. These things are all part and parcel of the
huge numbers of Aboriginal people that come before us, who we see as mainly victims. Of
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course, there are some pretty bad people out there and no-one is going to try and defend the
indefensible. That iswhat | would like to say as a beginning.

CHAIR—Mr Collins and Ms Ninyette, do either of you wish to make an opening statement?

Mr Collins—What | would like to provide the committee with as a bit of snapshot initially is
some of the statistics in relation to Aboriginal imprisonment in this state. Many of the issues that
confront the ALS here in WA are paralleled in the NT. You have heard something about it in the
evidence given by NAAJA this morning. Aboriginal people in WA comprise a touch under 3.5
per cent of the overall population yet the rate of Aboriginal imprisonment in WA is the highest in
the country and has trebled in the past 20 years. On any given day, between 40 and 50 per cent of
the adult prison population is Aboriginal and 77 per cent of the juvenile detention population is
Aboriginal. These statistics are as recent as Friday of last week. So of the 144 children in
detention at the moment, 112 of those are Aboriginal. The rates of reoffending within the
Aboriginal community are these: among male juveniles, 79 per cent; amongst female juveniles,
64 per cent; amongst male adults, 68 per cent; and amongst female adults, 54 per cent. So it is
not overstating things to say that there is a crisis in terms of Aboriginal involvement in the
justice system in Western Australia at the moment.

ALS does a large majority of criminal law work. That is of necessity by virtue of those
figures, and our society holds dear the concept of liberty of the subject. However, funding
congtraints that we are confronted with mean that our capacity to provide the Aboriginal
community in WA with access to justice in non-criminal areas is very limited indeed. We have
18 offices across the state and only nine of them are staffed by lawyers; the rest are staffed by
Aboriginal court offices. By contrast, the Legal Aid Commission has seven offices. Legal Aid
has a total annual budget, drawn from their most recent annual rep