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Committee met at 10.47 am

CHAIR (Senator Crossin)—I declare open this public hearing of the Senate Standing
Committee on Legal and Constitutional Affairs. This is the first public hearing for this
committee's inquiry into the Native Title Amendment Bill 2009. The inquiry was referred to the
committee by the Senate on 19 March 2009 for report by 7 May 2009. This bill seeks to amend
the Native Title Act 1993 to implement institutional reform to give the Federal Court a central
role in managing native title claims, including new provisions related to mediation. Amendments
are also proposed to change the powers of the court, the rules of evidence, the operation of the
representative body provisions of the act, and make other minor and technical amendments.

We have received four submissions for this inquiry. All have been authorised for publication
and are available on the committee’s website. | remind all witnesses that in giving evidence to
the committee you are protected by parliamentary privilege. It is unlawful for anyone to threaten
or disadvantage a witness on account of evidence given to a committee and such action may be
treated by the Senate as contempt. It is also contempt to give false or misleading evidence to a
committee. We prefer all evidence to be given in public, but of course under the Senate's
resolutions witnesses have the right to be heard in private session.
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[10.49 am|
NEATE, Mr Graeme John, President, National Native Title Tribunal

CHAIR—Good morning and welcome. Thank you for making the trek over to be with us
today. We have your submission, which is No. 3. Do you wish to make any changes before you
give us an opening statement?

Mr Neate—There was one typographical error on pages 2 and 14 of our original submission.
The reference to section 86B(2) should have read section 86BA(2). The secretary of the
committee was informed of this error and the committee was provided with a corrected copy of
the submission, which may be the one that is before you.

CHAIR—Thank you. I now invite you to make an opening statement.

Mr Neate—The National Native Title Tribunal welcomes the committee’s invitation to appear
in relation to the committee’s inquiry into the Native Title Amendment Bill 2009. The tribunal’s
written submission deals with only the proposed amendments set out in schedule 1 to the hill.
The tribunal makes no submission in relation to the other parts of the bill. In this opening
statement | will not cover the points made in the submission about particular amendments; rather
I will outline the broader issues of concern to the tribunal about the policy and practical
operation of what is proposed.

The tribunal supports a flexible native title system that encourages more negotiated
settlements of native title claims. The tribunal wants the system to work better for all participants
and for the broader community. The tribunal is keen to see the operation of the system improve.
The tribunal submits, however, that the amendments proposed by schedule 1 to the bill are too
far-reaching and might operate to impede meeting the Australian government’s policy objective,
as described in the Attorney-General’s second reading speech on the bill, of ‘achieving more
negotiated native title outcomes in a more timely, effective and efficient fashion’ and
contributing to ‘broader, more flexible and quicker negotiated settlements of native title claims'.

Broadly speaking, the tribunal is concerned that, because individual judges will have broad
discretionary power about who will conduct mediation, the system or processes may become ad
hoc or fragmented, less efficient and potentially more expensive to the Commonwealth. We are
also concerned that there could be confusion and lack of clarity about the respective powers and
functions of the court and the tribunal, especially the extent of the court’s capacity to direct the
tribunal to do things and possibly to alocate tribunal members to mediate particular matters and
to direct how mediation is to be conducted, which raises legal and resource issues. There are
issues about how mediators other than the court or the tribunal are to be identified, paid and
supported administratively and with specialist geospatial, research, legal and other resources.

The amendments suggest a likely fragmentation of the current regional approach to planning
and case management. The amendments fail to acknowledge that the tribunal offers a range of
mediation services including specialised flexible multidisciplinary agreement-making teams that
are created according to the particular requirements of individual claims and can call on arange
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of geospatial, research and legal resources. The reasons for those concerns are discussed in this
written submission.

The proposed amendments in schedule 1 have the potential to marginalise or remove the
tribunal from the mediation of native title applications. The tribunal has considerable experience,
expertise and commitment to offer the native title system and it is important that these attributes
be fully utilised in the future. Whether or not the Australian government intends the
marginalisation or removal of the tribunal from mediation of applications, the legislation would
allow that to occur, with a range of potentially adverse and expensive effects on an inherently
challenging native title system, which in large part is funded by the Commonwealth.

The current scheme clearly identifies the respective roles of the court and the tribunal. When
both institutions work in a coordinated and cooperative manner, timely and effective native title
and related outcomes—that is, broader settlements—are achieved. The tribunal considers that the
current scheme for the mediation of native title claims should be retained and its operation
improved. There is evidence that the current scheme produces positive outcomes. For example,
there is only one native title claim, as | understand it, in trial before the Federal Court a
present—the Torres Strait regional sea claim. Two other applications are on appeal to the full
court. All the determinations made in 2008 and this year that native title exists were made by
consent of the parties. Those determinations were in Queensland, Western Australia and South
Australia and some were over extensive areas.

Much will depend on how the scheme, if enacted in the form set out in the bill, is administered
by individual judges of the court. In the absence of a consistent coordinated national approach by
the court to the management of native title applications, the concerns summarised earlier and
outlined in more detail in this submission may well be realised. The tribunal accepts, of course,
that the Australian government decides its policy in relation to native title and develops
legislation to give effect to its policy. The tribunal will work to the best of its ability to
implement whatever changes the parliament makes, as it has done in relation to numerous
amendments to the act over the past 15 years.

To that end, the tribunal is in discussions with representatives of the Federal Court about the
implementation of the proposed scheme. The tribunal will continue to work closely with the
court to administer that scheme. However, it should be clearly understood that even in these
circumstances claims can take years to resolve, particularly if there is a broader settlement of
claims, which may include, for example, land grants under state or territory legislation and joint
management of conservation reserves. It should also be understood that there are numerous
factors that delay the resolution of claims, most of which will not be met by the proposed
amendments to the act, and which require a broader reappraisal of the operation and structure of
the native title system, including behavioural changes. | look forward to the questions of the
committee.

Senator TROOD—T hanks for appearing today, Mr Neate. | wanted to gain from you some
insight as to the discussions that you have had with the minister about these proposals for
change. They clearly affect the tribunal. Have you had discussions with the minister about it?

Mr Neate—I was advised of the announcement of the proposed changes immediately prior to
them—the day before. Subsequent to that announcement, the tribunal made a written submission
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in response to the government’s discussion paper, which was published in December last year
and to which responses were requested by February this year. | subsequently met with the
Attorney in the company of my registrar and some of his advisers. On 23 March this year—that
IS, after the amendments were introduced into the parliament—the Attorney met with members
of the tribunal, me and the registrar at our regular members meeting. We discussed with him his
aspirations for the scheme and some of our concerns as outlined in the submission.

Senator TROOD—You had some discussions prior to the announcement of the amendments
but you were advised of them, what, a moment before or—

Mr Neate—To be clear, the Attorney rang me the day before the announcement and advised
me of it.

Senator TROOD—I see.
Senator SIEWERT—To be clear, which announcement?

Mr Neate—The announcement in October. | think that it was 17 October, when the policy
was announced. We had not had discussions about it. The Attorney—

Senator TROOD—S0 you had not had discussions with the Attorney about the amendments
that are in this bill?

Mr Neate—No, not prior to the announcement of the policy.

Senator TROOD—So there was not any consultations with you as the president of the
tribunal about these?

Mr Neate—No.

Senator TROOD—I see. It gtrikes me as curious, Mr Neste, that you, as the president of the
tribunal and the person perhaps most intimately knowledgeable on the matter, were not
consulted by the Attorney about the changes. Did you have extensive discussions, perhaps, with
the Attorney’s department about the proposed amendments?

Mr Neate—When the Attorney rang me to advise me of the proposal, he said that officers of
the department would ring me subsequently to give me more detail about it. But this was really
by advising me of what was about to be announced.

Senator TROOD—Did they? Did the officers subsequently—

Mr Neate—Yes.

Senator TROOD—How much time elapsed before they—

Mr Neate—It was later that day—that is, the day before the announcement. That is from
memory.
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Senator TROOD—But prior to that you had not had any substantive consultations with the
Attorney or the Attorney’s department about these changes?

Mr Neate—No.
Senator TROOD—I see. Isit fair to say that it took you by surprise?
Mr Neate—Yes.

Senator TROOD—OKkay. Perhaps we can take that up with the Attorney, or his department
anyway, a bit later in the day. These changes proposed some substantial amendments. And it not
long after the bill was already amended. That istrue, isn't it? It was two years ago.

Mr Neate—Yes. The Native Title Act was amended by two amending bills, both of which
took effect in 2007.

Senator TROOD—What has been the impact of those bills on the work of the tribunal and on
the resolution of native title claims?

Mr Neate—Those bills expanded some of the powers of the tribunal and more clearly
differentiated the respective functions of the court and the tribunal. Various things happened
immediately in response to those amendments, many of which are procedural but have had an
effect on the conduct of mediation. The former Attorney-General published quite detailed
tribunal mediation guidelines, which the tribunal has made available to parties appearing before
us in mediation. | issued a whole range of procedural directions covering the effect of the
amendments, including procedural direction No. 9 which gave my members and staff very clear
directions about resolving what we saw as the key issues holding up claims—namely, the
resolution of 10 issues; making sure there was a proper program for the preparation, analysis,
presentation and mediation of connection material; programs for reducing the number of
respondent parties to claims to only those with a relevant interest; and the resolution of disputed
overlapping claims.

We implemented a detailed national case-flow management scheme to identify which matters
were in substantive mediation and which matters needed more resources and perhaps capacity-
building to move them to a point where they could be substantively mediated. We enhanced our
regional planning program. It was already in operation, but we are now able to work more
closely with the court and, in particular, the Commonwealth government departments, the
funding agencies—FaHCSIA and the Attorney-General’s Department—as a basis for using the
power, under the act, of providing the court with regional mediation progress reports and
regional mediation work plans, which we have been providing regularly to the courts in various
states and regions. We have exercised our power to appear before the court and to assist the court
in making appropriate programming orders and so on, and indeed to make appropriate orders to
the tribunal about the conduct of mediation in relation to those claims.

The registrar of the tribunal performed the statutory requirements of re-registration testing
many of the claims that had failed the registration test previously or had not been registration
tested. Where claims failed the merit provisions of the act, that was reported to the court and the
court subsequently struck out, | think, in excess of 20 of those claims. So the list has been
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reduced to that extent as a direct result of the amendments. We have also published two national
reports. Building on our extensive national overview, we have published national reports on the
state of the native title system. If it will assist members of the committee, | have copies of the
latest one with the latest statistics and areview of the past year.

In substantive terms, as | mentioned in my opening statement, there have been a number of
determinations of native title in the past few years. | have not checked 2007 but in 2008 and
2009 all determinations that native title exists have been made by consent. The concerns which
the tribunal expressed in our submission around the 2007 amendments about the cost and delay
of litigation were certainly well founded at that time. But the trend now is that matters are
settled. Asfar as| am aware, the only matter that is currently being heard, as| mentioned in the
opening statement, is the Torres Strait regional sea claim. In the last week or two the court has
set down the Jabiru town-site matter for hearing later this year, but that is essentially on
extinguishment issues, as | understand it. So, basically, matters are being settled by consent.

Senator TROOD—So the amendments that came in a couple of years ago have provided the
tribunal with the capacity to be able to do some things that it was not previously able to do. From
what you have said, you seem to have taken advantage of those amendments to facilitate the
work that you have responsibility for. Has anything emerged as a result of those amendments or
the work of the tribunal which you think this bill is going to address? In other words, have some
particular issues or problems emerged which, in your view as the president of the tribunal,
require attention?

Mr Neate—Senator, if | understand your question, the system is not perfect, but the sorts of
Issues that arise in the end will not either necessarily be addressed or be addressed at all by
procedura changes; that is between the court and the tribunal. There are real issues about, for
example, the appropriate preparation and presentation of connection material to establish
whether people have native title or not. Now, there is a prior question as to whether connection
material actually needs to be prepared in each case, and that is a matter that the Attorney has
raised on occasions and with which | have publicly expressed agreement, and whether a more
interest based approach should be taken to the mediation of many matters by the key
participants—something else which the tribunal has identified and supported.

If | can give just one example in relation to that matter. When we were preparing our National
Case Flow Management Scheme around the time of the 2007 amendments, we did a survey of
claims currently in the system. From our analysis it appeared that just under 20 per cent of the
claims then in the system had had connection material of some sort prepared—not necessarily
adequate for the purpose but prepared a all—and, in respect of another six per cent of the
claims, it was decided that connection material was not necessary. That meant that in about 75
per cent of the claims there was no connection material prepared, but the claims were in the
system. Now, unless that material is necessary for the resolution of the claim and is being
prepared to an adequate standard, those claims are not going to progress towards a negotiated
outcome, which is the preference of the tribunal, the government, the court and, presumably, the
parties. And that in turn depends in large respect on available resources.

| note a recent newspaper article where one representative body has been advertising for
anthropologists to assist in a major regional project. If good people sign up for that, it means
there will be fewer people available in the country. And one of the judges in Queensland directed
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some lawyers, | think last year, in some matters to put in affidavits saying how quickly claims
could proceed if they had unlimited resources, because they were not proceeding quickly
enough. | saw one of those affidavits, where the lawyer said: ‘I’ve made inquiries; | just can’t get
anthropologists available to do the work. If | had all the money in the world—and | am
paraphrasing here—*it would not move things along.’

Senator TROOD—But your point is that the speed with which claims are resolved and the
means by which they are resolved are less matters of the kinds of procedures that are already in
place of prior to these amendments than the need for the challenges of evidence and connection,
which has always been a problem for native title. Isthat afair summary?

Mr Neate—Yes. That isafair summary.

Senator TROOD—Okay. This bill seems to provide the Federal Court with a greater degree
of or overall control over the native title process. Is that afair summary?

Mr Neate—The government’s stated objective, as | understand it, is to give the court a more
central role. | suppose my analysis, for what it is worth, would be that since the 1998
amendments to the act the court has had that central role—and quite properly for constitutional
reasons, as outlined briefly in summary in our submission. Prior to 1998, all native title
applications were lodged with the tribunal and did not go to the court unless they could not be
settled. For constitutional reasons, the act was amended in 1998 so that all matters at all times
were matters before the court. The court holds directions hearings, it refers matters to us and it
either requests reports from us or receives reports from us about the progress of mediation. The
court sometimes makes quite detailed orders about what it wants to happen in mediation in terms
of us developing timetables with the parties and then reporting to the court on progress against
those timetables. We can request orders from the court to hurry people along or, indeed, request
that the court direct that mediation cease. So, in my view, the court has, and has had since 1998,
acentral role in the conduct of the proceedings.

The amendments made in 2007 made it clear that, for so long as an application was with the
tribunal for mediation, the court was not to mediate it, and that was to avoid the perception and
on occasions the reality that matters could be in mediation before two bodies at the same time.
But, that issue aside—which clearly identified the respective roles of the court and the tribunal at
a particular time—I would say the court has and actively plays a central role in the conduct of
these matters.

Senator TROOD—These amendments seem to give the court an enhanced centrality in the
position, at least in relation to the capacity to deal with members of the tribunal. For example, it
seems as though it gives the court the capacity to direct matters to individual members of the
tribunal, apparently without consultation with you. Isthat correct?

Mr Neate—Perhaps | will make two responses to that. Firstly, the main, substantive change
that is proposed, as | understand it, is to give the court the capacity to choose who mediates. That
IS, the court could do it itself, it could refer matters to the tribunal for mediation or it could refer
matters for mediation to some other appropriate person or body. So the court is directing who
mediates, and in that sense its capacity to control the proceedings is enhanced in terms of who
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conducts the mediation, including whether the court does it itself. Beyond that, in respect of the
mediation claims, | am not sure that the court’s power is greatly enhanced.

As to the more specific point you have raised, it just is not clear to us the extent to which the
court may be able to choose who from the tribunal mediates. The court can have regard to the
skills and so on of people within a body—and | presume we fall within the category of ‘a
body’—who might mediate. It is not clear to me whether a judge might want to express a
preference, for example, or even direct that the matter go to the tribunal for mediation by a
particular member. | just do not know, and we will have to see how that works, but if that is the
case—and arguably it is open in the way the bill is drafted—that could pose some real
difficulties for me in the administration of the tribunal.

Under section 123 of the act, the president directs which members mediate which matters and
what other forms of assistance are provided. Of course, we are focusing in these amendments on
the mediation of claims, but the tribunal mediates and arbitrates in respect of future acts and
provides Indigenous land use agreement assistance and so on. So members are used for a whole
range of work. If it were the case that the court was able to, in effect, select which members did
what, that would limit the exercise of my discretionary power as to which members were
allocated to matters but also limit who could do other work.

If, for example—and | am extrapolating from this point—certain members became flavour of
the month, if | can use that expression, with the court, then that would mean they could not be
used on other matters where their skills might be as well if not better suited. | am in the position
at the moment with a membership of nine where the options for redeploying people are perhaps
more limited than they have been in the past.

Senator TROOD—I see. So you can see the force of the argument that the court might
appoint the tribunal, as such, as a mediator and leave the determination of which of your
members undertakes that responsibility, but you are concerned about the possibility that the court
might, as it were, be able to reach into the tribunal, identify particular individuals and give them
particular responsibilities, without consultation with you.

Mr Neate—In the former circumstance, where the court smply refers the matter to the
tribunal, that would be, if | can put it this way, the status quo. | would allocate members
appropriately. Indeed, as part of the regional allocation of matters now, it is fairly clear which
members are likely to take particular matters. But, depending on the stage which an application
has reached in mediation, | can supplement that member or indeed replace that member as the
need arises. So | have adeal of flexibility, which has proved very useful in recent times, in being
able to supplement or replace a member with other members in particular circumstances where |
have that flexibility. | would be concerned, for reasons of practice, apart from any legal niceties,
iIf the court were able to reach in and, in effect, nominate which member was to do what.

Senator TROOD—It would seem to undermine your authority as the president.
Mr Neate—It would certainly fly in the face of the operation of section 123 of the act, yes.

Senator TROOD—It would also seem to be inconsistent with the Attorney’s declared view
that there should be a high degree of flexibility in the system to make it work more effectively.
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But maybe | misunderstand the Attorney’s intent there. One of the significant reforms proposed
here is that these mediators be appointed by the court. What do you understand that to be? Who
are these mediators? What do you understand their qualifications to be and, most importantly,
who is going to pay for their activities? Do you have any sense of that?

Mr Neate—On the last part of your question, that is an issue we have raised squarely in our
submission. Really, thisis not a matter that one would expect the legislation to deal with, but it is
apractical matter. We are heading into the next four-year budget cycle. The government did a lot
of work last year on how the native title system will be resourced, all of which proceeded before
the announcement of these amendments. So | am not sure where the resources are coming from.
| am assuming that if the court were to engage people other than its own officers or the tribunal
then the resources would come from the court.

As to the qualifications of people, the bill seems to leave it fairly broad so that the court can
look at the relevant qualifications of people to carry out the tasks that the court wants
undertaken. | think there are a range of practical issues here. One is that the court will be able to
refer part or the whole of a matter to a person or body for mediation. It may be that the matter
itself is then broken up into segments—somebody deals with a particular issue and somebody
else deals with another issue. Who those people will be from time to time will certainly be a
meatter for an individual judge to decide. One of our concerns is that when matters are referred to
us generally, we can develop aregional strategy obviously in conjunction with the court directed
by court orders and so on which have regard to the respective resources of the parties and can
put some sort of system in place. The tribunal have within our specialist staff people with
geospatial skills, research skills, legal skills and so on that we can put together in an agreement-
making team to manage each stage of an application. Our concern is that if these matters are
hived off to individuals or bodies particularly for particular segments some of that overall
coordination of a particular claim and then the coordination of that claim with a broader region
may be disrupted and indeed there may be duplication or fragmentation of services, which in the
end could become more expensive to the Commonwealth rather than less so. | am speculating
here. We have yet to see how the legislation would work.

Senator TROOD—I put it to you that these are concerns that you have brought before us
because the bill is not clear on these matters. The declared intention of the legislation might not
have the consequences that are hoped for, given the absence of certain provisions in the bill. At
the very least, there are some things that need to be clarified. You are raising some concerns; you
are not necessarily saying that the objectives are not good ones, but there is lack of clarity on
how they are going to be achieved.

Mr Neate—I trust | made it clear in my opening statement that the tribunal is not concerned
about the objectives—reaching more flexible, quicker and better outcomes. What we are saying
Is that those outcomes can be and have been achieved under the scheme as it is and that, if the
behaviours of parties were adjusted in some cases and people resourced appropriately to do jobs
and there was a really systematic way of dealing with claims, the system could be improved in
the current scheme to produce the very sorts of flexible outcomes that the government, the
parties, the tribunal and perhaps the court aspire to.

Senator TROOD—I have one more question. Overall, what has the record of the tribunal
been in settling these native title claims compared to the court?
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Mr Neate—That is perhaps an invidious comparison to have to draw and in a sense not
comparing like with like. The tribunal has had the principal conduct of these matters in
mediation in recent years. | know that in the court submission to this committee the court gives
some examples of where it has conducted alternative dispute resolution apparently successfully,
and | do not take issue with that. To take a broader look at these matters, where the court has
been closely case managing matters, including matters which have come out of mediation before
the tribunal and not referred to the tribunal as most of the matters in the Northern Territory are,
the court has experienced the frustration of people not complying with court orders and court
programs that the tribunal has experienced over some years. Similarly, there was a recent written
decision from one of the judges in relation to a Queensland matter—and | can give you the
citation if you wish—where the judge recites years of failure to comply with court ordersand in
effect says, ‘I'm finding it difficult to know what to do to move this matter along.’

In saying that, | am not being critical of individual judges or of the court generally. What | am
saying is that there are matters within the system that make claims very difficult to resolve and
move along, and, even where the court is case managing matters very closely, as | would
imagine it would under the amendments, they are not necessarily moving at any greater pace
than they might under a joint mediation

Senator TROOD—It is not obvious that the court is having any more success in achieving
these outcomes than the tribunal has been where these questions of evidence are in debate.

Mr Neate—Again, without saying we are comparing exactly like to like, the judges are
expressing that they find considerable frustration in some areas moving metters along even when
they are closely case managing the cases, in particular where the tribunal no longer has arole to

play.

Senator SIEWERT—I will pick up where Senator Trood left off and look at the number of
cases you currently have on your books. You give some examples of where mediation has
resolved some cases, but how many cases do you have on your books and on average how long
doesit take to settle a case?

Mr Neate—I will attempt to answer your question immediately but | will do so by reference
to the tribunal’s recently published national report, which includes figures as at 31 December last
year. That means they are a few months out of date, but for these purposes | do not think it will
make much difference. An analysis of the 145 applications which were the subject of registered
determinations between 1 January 1994, which is when the act commenced, and 31 December
last year shows that the average time span for determining an application by consent was five
years and 11 months; the average time span for obtaining a litigated outcome was six years and
11 months; and the average time span for obtaining an unopposed determination—and they are
usually non-claimant applications in New South Wales—was 12 months.

Of the 477 claimant applications which were current at 31 December last year, 99 had been
filed in the five-year period 2004 to 2008; 247, or 52 per cent, had been filed in the five-year
period 1999 to 2003; and 131, or 27 per cent, had been filed before 1999.
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CHAIR—Before you go on, Mr Neate, | have brought with me your Talking Native Title
newsletter which was issued in March this year. That says that there are now about 473 native
title claimant applications in the system. You quoted 477; this says 473.

Mr Neate—Yes.

CHAIR—Just for the record, is this correct? It does say that the tribunal predicts that, based
on the national rates averaged, all the claimant applications will not be resolved until about
2035.

Mr Neate—Senator, that was our estimate a year or two ago. | do not think anything has
occurred dramatically that would change that but can | say a couple of things in relation to that
figure. Firstly—

CHAIR—It was your estimate a couple of years ago, but you reprinted it in your March
newsletter, just last month.

Mr Neate—Yes, and | am saying that that has not been significantly revised because there
have not been dramatic changes since. | am saying a number of things. Firstly, there has been a
steady decline in the number of matters in the liss—and, in fact, the figure | got yesterday was
472. The total number of claims in the system is dropping over time. Some of those are being
struck out or withdrawn, others are being determined by a determination that native title exists
and new claims are coming in. That projection was also based on the assumption that a number
of claims would be made in the years ahead, not simply that there is a fixed figure that reduces
over time.

The other thing | would say about the figure is that it is the figure nationally and that in some
parts of the country claims are being resolved much more quickly. For example, on current
progress all the claims in South Australia north of Port Augusta are likely to be resolved within,
say, the next five years. That will leave alarge region with all the claims sorted out. In the Torres
Strait pretty much all the land-based claims were resolved quite some years ago. Once the Torres
Strait sea claim is resolved, essentially that region will have had native title resolved.

The rate of disposition varies from region to region and state to state for awhole range of local
reasons. The figure we were projecting was based on the total figure of claims currently in the
system and expected to come into the system over the next few years nationally, but there will be
substantial regions of the country where native title will be sorted out in the next few years.

Senator SIEWERT—I suppose the point is that there are a large number of claims still in the
system—

Mr Neate—Yes.

Senator SIEWERT—and that many people see the current system as being too slow,
ineffective and, most importantly, not delivering outcomes for TOs. If you have concerns with
these amendments, what things should be done to address them? | think there is general
agreement that the current system should not continue in the way it is progressing because it is
too slow and not delivering. What should be done?
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Mr Neate—One thing | think would be useful to do—and we are doing this in mattersthat are
in active mediation—is sit down with the parties early on in the process and say to applicantsin
particular, ‘What are you hoping to achieve out of the process? If they want to achieve a
determination of native title then one would proceed down a particular track, and that could
include preparing connection material and so on. If people, in light of experience and good
advice, say that what they want is actually something other than that—they want a say in how a
national park is managed and so on—then we talk about that.

Senator SIEWERT—MYy understanding of these amendments is that this process would
enable that, or have | misunderstood it?

Mr Neate—It could—
Senator SIEWERT—I understood that that was able to be done under this process.

Mr Neate—It will be able to be done under this process, but my point is that it is able to be
done and is being done under the present process.

Senator SIEWERT—But the point is that the process is not working. It is really slow. We
have just agreed that there are alot of applicants, it istoo slow and it is not delivering.

Mr Neate—It is slow, but it is delivering.
Senator SIEWERT—I think alot of people would disagree with you on that.
Mr Neate—Perhaps the claimant groups who have been successful would not.

Senator SIEWERT—AnNd there are a whole lot who are still in the system who would most
definitely say it istoo slow and it is not delivering.

Mr Neate—Indeed. As| said earlier, many of those groups are groups for whom insufficient
or no connection research has been done. Some state governments are saying, ‘Until you have
done your connection material, we do not want to sit down and talk to you.” You do not get to
first base until that work is done. Whether the new system will expedite that remains to be seen.
There are awhole range of reasons why that material has not yet been prepared. | made the point
earlier that it may not be necessary to have that material if what the applicants want and what the
state governments particularly are willing to talk about is something other than a native title
outcome. | have certainly been encouraging people to talk about that in the current mediations as
well.

All | am saying is that the changes are not necessary to encourage that discussion. The
amendments may encourage that discussion, but they are not necessary to do so because those
sorts of discussions occur now. We would all like to see quicker outcomes and some of the
expense and delay which is incurred by particular requirements of some parties removed so we
can get to the real issues sooner. | have no problem at all with that policy objective.
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Senator SIEWERT—You raised the issue earlier about people not complying with orders et
cetera. The amendments, as | understand them, also allow the court to take action if parties are
not acting in good faith. How often do you come across parties not acting in good faith?

Mr Neate—The 2007 amendments introduced the good faith provisions, so they are there
NOW.

Senator SIEWERT—But this allows the court to—

Mr Neate—If | may explain: we have the capacity to report to the court—or, indeed, the
funding agencies—if people are not behaving in good faith. We have not had to do that. The
mere existence of that capacity and a few chats outsde mediations has meant that people
understand that those provisions do have some teeth and we have not had to make those reports.
People’s behaviour has been modified because those provisions are currently there. 1 do not
understand that the amendments to the act will make any difference on that point, except that
mediators generally will be able to report to the court absence of good faith. Well, at the
moment, we are the mediators and we have had that capacity and we have not had to exercise it
because people have come into line. Indeed, the mediation guidelines that the previous Attorney-
General published made that clear.

Senator SIEWERT—You have raised issues around the court being able to appoint people in
the tribunal, outside your authority. Could that issue be overcome by requiring the court to liaise
with you, with the tribunal, before appointing someone?

Mr Neate—If the amendment allows the court to reach in and nominate a particular member,
then | would certainly prefer it if the court did consult with me first. If the amendment is not read
by the court in that way and the court simply appoints the matter to the tribunal on the basis that
I will appoint a suitably qualified member, then the issue does not arise. | am just saying that the
provision of the act is a bit ambiguous on that point, and I am not sure to what extent the court
will want to influence the allocation of particular members. If the act does allow that, then, yes,
it would help if | was consulted.

Senator SIEWERT—In terms of allowing mediators that are outside of the tribunal, do you
have specific problems with that? Or do you think that would speed up the process?

Mr Neate—I do not know that it would necessarily speed up the process. It depends on what
those people are engaged to do. If we can take, for the purpose of this discussion, the point that
you and | have just been discussing—that is, even with the best will in the world and with close
cooperation between the tribunal and the court, it takes some years for claims to move to
resolution—then one of the challenges for the court in administering this is finding people who
are suitably qualified and available to work through those processes for as long as it takes. The
tribunal exists and is resourced to do that. We can call on arange of resources internally and, if
need be, externally because | can engage consultants to see a matter through from start to finish,
working in close cooperation with the court, so | do not see how the amendment in itself would
necessarily speed things up. It may do in a particular case, but | do not think, of its own effect, it
would necessarily achieve that outcome.
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Senator SIEWERT—Can we just go back to the issues of connectedness and connection
material. How many claims are—l know you said it before, but | missed writing it down—
delayed because of the onus of proof?

Mr Neate—The figures | mentioned earlier are now a couple of years old—perhaps | should
conduct a similar survey—but | think that 19 per cent of the claims in 2007 had had some
connection material prepared. Six per cent of the claims, and | think they were probably
primarily South Australian claims, were proceeding to a negotiated outcome without the
requirement for connection material because there was some other outcome being negotiated.
And the rest of them either did not have connection material or a program to prepare it, or there
was some program in mind but the material had not been prepared. That meant that about 75 per
cent of the claims had not been researched to a point where, say, a state government would sit
down and have substantive negotiations, confident that they were dealing with the right people.

A related issue to that, and it is more apparent in some parts of the country than others, is the
extent to which there are disputed overlapping claims between neighbouring groups, which
themselves cause delays in negotiated outcomes because many respondents say, ‘Look, we're
happy to negotiate outcomes once that dispute between neighbouring groups is sorted out.’

CHAIR—MTr Neate, you mentioned consultation. | am assuming that you put in a submission
to the proposed native title amendments discussion paper that was launched in December 2008?

Mr Neate—Yes.

CHAIR—Inthe Attorney-General’s second reading speech, when this bill was introduced into
parliament, he outlined the objectives of the legislation and said:

This changeisin linewith consistent stakeholder feedback.

It is also in line with the government’s position in opposition. | am not asking you to comment
on policy; | am just highlighting to you that if you look at the content of the Attorney-General’s
second reading speech, he indicates this is in fact legislation that reflects the current
government’s policy position. Did you provide some feedback to the discussion paper?

Mr Neate—Yes, we put in a submission in February this year | think. | do not have a copy
with me.

CHAIR—Isit similar to the submission you have given to this inquiry?

Mr Neate—From recollection, it would have covered many of the same areas. Unfortunately,
Senator, | did not think to bring it with me today. My recollection is that we would have raised
similar issues, yes.

CHAIR—I also wanted to ask you about proposed schedule 5. | know you have given us
comments today mainly about schedule 1, but this is about amendments to rep bodies. Do you
have any comments about those amendments?
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Mr Neate—No. | understand the objective of the government is to make the process simpler
and more efficient. | am not in a position to say whether it will have that effect or not. | am
certainly not suggesting that it will not. I am not qualified to comment on those provisions.

Senator SIEWERT—You may want to take this on notice. Earlier, when we were talking
about how claims were being resolved, you said some were moving faster than others. Isthere a
common theme to the ones that have been moving faster? You talked about the ones in South
Australia. Is that because the South Australian government is cooperating more? Is it because
they do not deal with issues of, for example, mining? Are there common threads?

Mr Neate—There is a range of factors. The most recent consent determination in South
Australia involved a whole range of parties with a whole range of interests, including, | think,
exploration and mining companies. It was over 41,000 square kilometres of country. It hasto be
said that in a number of recent determinations, the court and the tribunal have worked very
closely with the court—pushing parties and the tribunal along and us reporting regularly to the
court and working, as we would apprehend it, in accordance with our respective statutory
functions—with the court putting pressure on the parties and the tribunal to produce, and us
responding. Also, it has to be said that where there is a proper prioritisation of claims, claims are
not all being dealt with at the same pace but there is some reasonable order in which things are
being done having regard to the respective resources of the parties. Again, with close
management from the court and close mediation from the tribunal, they are the sorts of factors
that can move things along. But really there has to be a willingness of parties to sit down and
negotiate and not put things off—and to put appropriate resources into those mediations.

Senator SIEWERT—I have one more question, which relates to appropriation resources. It
goes back to the issue of connectedness, which we were talking about earlier, and claims going
in that do not have enough material. Is that because there is a lack of resources to help people
actually get that material, or is there some other reason?

Mr Neate—The figures that | read to you earlier from our national report show that a large
proportion of the claims were lodged before significant High Court decisions in, for example, the
Yorta Yorta and Ward cases were delivered and before substantial amendments to the act were
made. Many of the claims were lodged many years ago, before people could possibly have
understood what sort of material would be required to get their claim over the line. Claims that
come in these days are much better prepared, ordinarily pass the registration test and, in that
sense, are more focused on the legal requirements, and people can sit down and negotiate. It is
the older claims, which were never in a form that would satisfy the current legal requirements,
that have to be brought up to speed. A number of those, as| mentioned earlier, have been struck
out because they have failed the registration test on a couple of occasions and there is no rea
prospect of them moving in that form. They may be relodged in the future—that is, claims over
the same area by the same groups may be relodged in better form—but a lot of the old claims
just were never prepared to conform.

Senator SIEWERT—But those claims are not part of that statistic of 472, are they?

Mr Neate—No. The 472 remain in the system.
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Senator SIEWERT—BuUt | presume they are the ones that you are using for the statistics
around the claims that do not have enough connectedness material.

Mr Neate—Yes, indeed. In terms of resources, | would simply make the point that this is not
just about money; it is about having qualified people who are available to do the work.

Senator SIEWERT—I used ‘resources’ in the broader sense.

Mr Neate—Yes. | just wanted to make sure we had a common understanding of that. And it is
about trying to ascertain in which of those claims, for there to be a practical and acceptable
application for the parties, it isreally necessary for a high level of connection material to be done
at al. If it is not, then let’s put those limited resources into those claims where connection
material is necessary, not waste time and resources preparing reports which in the end are not
beneficial or facilitative of the outcome.

Senator TROOD—On the matter of expeditious resolution of claims, | think you said that the
tribunal now has nine members; isthat right?

Mr Neate—Yes.

Senator TROOD—Isthat morethat it has had in the past? Is it less than it has had? How does
that compare to the numbers that have been on the tribunal over a period of time?

Mr Neate—I think | mentioned in our last annual report—and | think we had slightly more
last year—that this is the lowest number for afull year since the tribunal was established.

Senator TROOD—What was the peak that you had?

Mr Neate—I think in the early days it may have been up around 25. A number of those were
part-time members; a number of those were serving judges of the Federal Court. But the number
has reduced steadily over the years. It is now lower than it has been previougly.

Senator TROOD—So you now have fewer members than you have ever had?

Mr Neate—Yes.

Senator TROOD—With regard to the point you make on page 13 of your submission, about
the mediator’s right of appearance before the Federal Court, you currently have a right to appear
before the Federal Court; is that right?

Mr Neate—Yes.

Senator TROOD—So one of the consequences of this amendment is that you will lose that
right to appear. That is my understanding of your submission.

Mr Neate—Yes. As | understand the amendments, the court might permit the mediator, be it
us or any other mediator, to appear but the mediator will not have aright to appear. We currently
have aright to appear.
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Senator TROOD—But the particular entitlement that the tribunal has, with its expertise, is
going to be lost as aresult of these amendments?

Mr Neate—Unless the court invites us to appear on each occasion.
Senator TROOD—But you will not have a statutory right of appearance, will you?
Mr Neate—No.

CHAIR—MTr Neste, could you clarify something for me. You said that at one stage you had
25 members of the tribunal?

Mr Neate—I think that isright. If that iswrong, | will—

CHAIR—Weastthat full-time and part-time?

Mr Neate—A number of those were part-time members—they were full-time judges of the
Federal Court who were also part-time members of the tribunal. | have figures that | could
provide to you on an annual basis as to how many part-time, full-time, presidential members we
have.

CHAIR—That would be useful. The 25 would have been in what years?

Mr Neate—Probably the late nineties.

CHAIR—How many do you think you have now?

Mr Neate—I know | have nine.

CHAIR—For how long has it been nine?

Mr Neate—Since February this year.

CHAIR—AnN last year?

Mr Neate—It would have been 11. One of my member’s term expired in February this year,
and in July last year another member resigned.

Senator TROOD—They have not been replaced?
Mr Neate—No.
CHAIR—Perhaps you get usthose figures.

Mr Neate—Certainly.
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CHAIR—BuUt | am assuming that since the late nineties the numbers have diminished and
have not been replaced for a number of years—is that correct?

Mr Neate—No, there have been replacements and reappointments at various times. You will
see the statistics; if needs be, | can provide you with the names. People have come and gone,
some have been replaced, some have had their terms extended.

Senator TROOD—But the overall numbers have declined.

Mr Neate—Yes.

CHAIR—Thank you for your time this morning. It is much appreciated.

Mr Neate—Thank you, Senator.
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[11.47 am]
McAVOY, Mr Tony, Representative, National Native Title Council

CHAIR—Welcome. Do you have any comments to make on the capacity in which you
appear?

Mr McAvoy—I am a barrister. | have been engaged by the National Native Title Council to
appear on its behalf in these proceedings.

CHAIR—Thank you. We have yet to receive a submission from the council.

Mr M cAvoy—I do not have a copy of the submission to hand up today but | can speak to the
issues that the National Native Title Council wishesto raise.

CHAIR—We understand that there is a submission coming—is that still the case?
Mr M cAvoy—That is my understanding. | had assumed that it had arrived.
CHAIR—No, we do not have anything to date. We should expect that soon?

Mr McAvoy—You should. | can indicate that the submission goes to one point and | am ready
to speak to that point and answer questions you may wish to ask.

CHAIR—We will do that. | just wanted to clarify whether you had bought copies of the
submission with you.

Mr McAvoy—I do not have one with me but my chambers are not far away.

CHAIR—That is fine; we will wait until it is formally lodged with the committee. Could you
begin by giving us an opening statement about the matters they want raised and then we will go
to questions.

Mr McAvoy—I am appearing before this committee on behalf of the National Native Title
Council, which is the peak body for native title representative bodies and native title service
providers. The position that the National Native Title Council wishes to puit is that, firstly, with
respect to the amendment bill in its present form, the amendments are seen as non-controversial
and the council does not take issue with them in their present form. The purpose of my appearing
today is to convey to this committee and to the parliament the concern of the National Native
Title Council that the opportunity to make some small changes to the act might go by at this
stage but those small changes might have a significant effect on the way in which native title is
litigated in Australia.

The particular issue which | have been instructed to bring forward today is the insertion into
the legislation of a presumption of continuity. This is a concept which has been raised by the
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Chief Justice of the High Court, the Hon. Robert French, in his article in the Law Reform
Commission journal Reform.

CHAIR—I am sorry to have to stop you but my understanding is that that is not an aspect of
the legislation.

Mr M cAvoy—I understand that.
CHAIR—OKkay. You are referring to the Attorney-General’s recent public comments.
Mr M cAvoy—I have a copy of the article, which | was going to hand up to you.

CHAIR—But the matter you are referring to is not actually part of the amendments of the bil
that is before us. That isall. | just want to make that clear for the record.

Mr M cAvoy—I understand that and so does the National Native Title Council. | submit that
the comments by the Chief Justice are pertinent and they respond directly to the questions asked
by Senator Siewert of the President of the National Native Title Tribunal, who gave evidence
before me today—that is: how do we make this system work? If you want the National Native
Title Council’s opinion, the amendments that are proposed in this amendment bill are not
controversial. They may make some small difference but they are not going to make any vast
change in the way in which native title matters are dealt with. There is not going to be any rush
of settlement of native title applications as a result of any of these amendments. However, if the
parliament is interested in bringing forward settlement of native title applications and reducing
the cost associated with the hundreds of applications that are presently before the court then a
simple measure—one which is described by Chief Justice French in his paper as a modest
proposa—would be to introduce a presumption of continuity. It would require a number of
small provisions to be inserted into the legislation.

It is my submission that having inserted those provisions the initial premise for the
establishment of the presumption could be made out in the application itself and the section
62(1) affidavit which supports the application, and then the burden would automatically shift to
the states. | am aware that this committee is dealing with the bill as tabled.

CHAIR—Yes. The matters that you go to may well be—I am not aware of whether they will
or will not—the subject of further legislative changes in the future. They might not be but they
may well be, and | am sure that that bill will come to this committee if that is the case but we are
a bit constrained because the Senate has asked us to inquire into and report on the bill that is
currently before us and the matters that are before us. | understand where you are coming from
and | think my colleagues are happy to hear what the council has to say but you need to bear in
mind—

Mr M cAvoy—Certainly.

CHAIR—that it may not be reflected in our report because it is not directly related to the bill
before us.
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Mr McAvoy—I appreciate the constraints that the committee has and | understand that the
committee appreciates my position.

CHAIR—Yes.

Mr McAvoy—If | may, then, | will hand up copies of the article by the Chief Justice. It
appears at page 10 of the Australian Law Reform Commission journal Reform, issue no. 93.

CHAIR—Mr McAvoy, do you want to say anything else?

Mr McAvoy—I am just waiting for the document to be circulated. | take you to page 13 of
that document. The publication and the media coverage of this particular proposal for
amendment are coincidental. My understanding is that these articles for this journal were written
last year. Going to the second paragraph under the heading ‘Lifting the burden—presumption’
you will see that the Chief Justice sets out his ideas as to how such a presumption might work in
practice. Most importantly, at about half way down the second paragraph he notes:

A fact sufficient to engage such a presumption might be that the native title claim group acknowledges laws and observes
customs which members of the group reasonably believe to be, or to have been, traditional laws and customs
acknowledged and observed by their ancestors.

The notion in and of itself that there should be a presumption of continuity in native title
litigation should not be surprising. The evidence which traditional owners inevitably have to rely
upon for that period which is beyond the living memory of traditional owners comes from the
government. That material is often in the hands of the government or government functionaries
S0 it is an interpretation of that material which is often the issue at question between native title
parties and the government. As it presently stands, traditional owners are required, once their
application is filed, to prepare a report which has been given the name ‘ connection report’ for
consideration by the states, usually, as the primary respondent. The traditional owners have to
then go through an exhaustive process of trying to unveil every document that might exist in
relation to all of the members of their claim group, go through the task of getting permission
from the state to access those documents, have an anthropologist deal with what the documents
may or may not say, get comment upon them from the traditional owners again, and then hand it
back to the state for them to pore over. It seems to be a particularly cruel form of access to
justice. The state has the resources and the capacity to look at the material it self. If it wants to
challenge the continuity of particular people’s connection then let them do so. Let them access
their own material and do so. Instead, the onus is placed upon the traditional owners and
complaints are made about the length of time it takes for claims to be settled.

Senator SIEWERT—You are arguing that it is basically reverse onus—that would be the end
result.

Mr M cAvoy—It is shifting the onus with respect to an element of the proceedings, which is
not a concept foreign to Australian law; it happens in a variety of other places. Certainly the
view of the National Native Title Council is that it would greatly assist the negotiation and
settlement of native title matters because, as it is, the native title representative bodies and
service providers are required to basically prioritise or place traditional owners in a queue until
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sufficient resources become available to undertake what is a very costly process in preparation of
the connection report, which the state requires.

Senator TROOD—Without having had the opportunity, of course, to read the whole of his
honour’s article, the thing that strikes me immediately in relation to the passage you have drawn
our attention to is that it might be very straightforward if there is only one owner but it is less
obvious as to how that can work when there is contested applications for ownership over a
particular parcel of land.

Mr M cAvoy—Senator Trood, if you could point me to a particular form of difficulty that you
see | might be able to respond to it.

Senator TROOD—I do not want to spend a lot of time on this because, as the chair has
rightly pointed out, this is not the issue that is before us, but you have pointed out:

A fact sufficient to engage such a presumption might be that ... members of the—
the—
group reasonably believe to be, or to have been, traditional laws ...

If members of several groups are laying claim to those laws then somehow or another you have
to arbitrate, determine or mediate between those respective claims. A presumption is not going to
help you very much, is it? The presumption will have to be made in favour of one of the parties.

Mr M cAvoy—With respect, if you operate under the presumption that only one group can
have native title rights and interests over one area of land then that might cause some difficulty
but the understanding of native title rights and interests has long ago developed in this country to
accommodate multiple interests by multiple groups. | cannot see that there is a particular
concern that should be held.

Senator TROOD—It seems to me on the face of it to pose a problem. But we are not
debating this issue now.

Mr M cAvoy—The group that the Chief Justice is referring to is the applicant group. The
group which forms the native title claim group is the group he is referring to. Because it is
Federal Court litigation a group has to be identified as the people who are asserting the rights
and interests. It isthat group he istalking about. If that group is able to establish that they have a
reasonable belief that the laws and customs that they observe are traditional then the Chief
Justice has posed the proposition that there should be a presumption in favour of continuity.

Senator TROOD—The Chief Justice may well be correct on this issue and | do not wish to
debate it with him or mediate a debate through you. Did you want to say something further in
relation to your opening statement? \We seem to have interrupted you.

Mr McAvoy—I did want to say something further. You will note at the top of page 13 in the
second column there is an editor’s note that his honour then set out a draft form of provision
containing a presumption. | would like to hand up for the committee’'s use a copy of that draft
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provision. The provision is topped and tailed by the comments of his honour in the journal
article which were not published. Most importantly, at the foot of the provision his honour
makes the disclaimer that this is rough drafting and is offered as a basis for discussion of the use
of presumptions in this area. | invite the committee to take a moment to have a look at the rough
draft that the Chief Justice has prepared, which will make provision for such a presumption.

The reason | have asked you to take a moment to read the draft provision is that 1 would
submit to you that its content is not complicated. It does not raise new issues; it does not attack
the skeletal structure of the Native Title Act; and it does not require an amendment to the
definition of native title contained in section 223. All it says is that, in respect of one element, if
the Aboriginal people making the claim can show that the laws and customs they are asserting
are traditional laws or that they hold a reasonable belief that they are traditional laws, the state or
the respondent has to disprove the continuity. The reality isthat it isamost invariably the state.

There was some discussion about the good faith provisions in terms of how the addition of the
further good faith provisions may assist in mediation. On their own, it is my view that they do
not assist greatly. The reason is that the proceedings in the Federal Court are litigation. The state
Is a party and is entitled in the way that the law is presently structured to demand that the party
seeking the remedy prove its case; it is entitled to do that. It can sit in mediation and require the
applicant to prove each point to a level of satisfaction. Whilst in a spirit of settlement that might
seem to be unreasonable, it is along way short of being in bad faith or of there being an absence
of good faith. However, if the presumption of continuity were inserted into the legislation, that
would vastly change the path of negotiation. The state would then be required to identify what
Issues it chose to challenge, come up with some reasonable foundation for that and, if it had
none, to enter into substantive negotiations. Unfortunately, for many traditional owners, simply
reaching the point of getting into substantive negotiations with any of the respondent partiesis a
hurdle that many have been unable to atain as yet. In many cases, the state will not even talk to
them about serious settlement because they have not presented a connection report.

| do not intend to labour this issue any further. | understand the limitations of the committee. |
also would indicate that it is the National Native Title Council’s view that it is unnecessary to
wait a further 12 to 18 months for the amendment proposed by the Chief Justice to be inserted
into the legislation. That is how long it will take. In his interview last week on AM, | believe it
was, the Attorney signalled that that is the length of time it will take. The National Native Title
Council does not cavil with the fact that there are a number of fundamental issues which do
require broad consultation and which will require some time in order to develop appropriate
policy positions. But an alteration to the way in which native title is litigated that involves the
insertion of a presumption of continuity is not one of those. It is simple and can be done now.

The invite has been laid on the table to the committee to consider how it might deal with that
information. | am available to answer any questions about how it might work in practice. | do
not believe that there is anything further that | need to say with respect to the amendments as
they stand or to the bill as it stands.

CHAIR—Thank you. In relation to the amendments contained in the bill before us, is it the
view of the council that they would benefit the process and improve the current situation? If you
say that they are not controversial, then | am assuming there is agreement for the amendments
before us?
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Mr M cAvoy—Yes.

Senator SIEWERT—You are saying that the amendments are okay. If | understand you
correctly, you are also saying that native title will be improved even more with the amendments
on presumption of connectedness that you are talking about?

Mr M cAvoy—Of an order of magnitude which is substantial.

Senator SIEWERT—Is it your position that the amendments that we are looking at now will
not provide the order of magnitude that is necessary to get the change that, | would say, the
government clearly wants in terms of speeding up the process? Is that right, or am | putting
words in your mouth?

Mr M cAvoy—I do not believe that the bill will do that. | do not have specific instructions
from the National Native Title Council on that point, but my personal view is that it will not
make any significant change to the speed with which matters are resolved.

| omitted to say something earlier, and that is that, whilst 12 to 18 months may not seem like a
long period in terms of the formulation of policy and the introduction of bills and the passage of
legislation, the pressure currently being placed upon applicants to proceed with their claims in
the Federal Court is substantial. The Federal Court is requiring all parties to demonstrate a
willingness and a capacity to proceed with the litigation. So, while it may not seem like a long
time in the parliamentary cycle, it is quite along time for native title applicants.

Senator SIEWERT—I do not know whether you were here at the beginning of this hearing
when we were talking to Mr Neate—

Mr M cAvoy—No, | was not.
Senator SIEWERT—But you were here for the latter part of his evidence.
Mr M cAvoy—Yes.

Senator SIEWERT—I appreciate that the submissions on the Native Title Tribunal have only
recently become available; but, if possible, | would appreciate your comments on them. | do not
expect you to make any comments now—although, if you do want to make some comments now
that would be fine. Could you take on notice the concerns of the tribunal? They have raised a
number of them. The committee would value any comments that you wish to make about those
concerns, including whether you think they are significant.

Mr M cAvoy—At this point | have not considered, and | do not believe the National Native
Title Council has considered, the content of the National Native Title Tribunal’s submissions. |
can take the question on notice and undertake to ensure the response is provided to the
committee in due course.

Senator SIEWERT—That would be very useful. My final question goes back to your oral
submission and your further submission that we are expecting: the bottom line is that you think
the most significant amendment that could be made to native title would be the amendment that
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you are proposing. You believe that this amendment would be of substantive benefit to native
title resolution.

Mr McAvoy—At this point, given that this bill is a minor amendments bill, certainly the
amount of benefit to be achieved by a limited amount of change can be best obtained through the
insertion of a presumption of continuity, in the National Native Title Council’s opinion. There
are other serious and fundamental issues with the legislation, but that is for another time and
place. It is not the case, in the National Native Title Council’s opinion, that the insertion of a
presumption of continuity needs to wait and go up as a broader package of discussion. It is a
fairly straightforward and simple concept, a very simple amendment which will deliver a
significant change to the way in which native title is litigated.

Senator TROOD—This is the single most important reform that needs to be made, in your
view. Isthat right?

Mr McAvoy—No. | am sorry if | have given that impression. It is about minor amendments,
amendments that can be done now without going into great shifts of policy or redefining native
title so we set out on a whole path of renewed litigation about what native title means. We are
not talking about amending section 223. All we are talking about are small amendments which,
if they are tweaked in the right way, can bring about significant change. So it is not the single
most important amendment that needs to happen in respect of native title. There are other, far
larger issues that go to the core of native title. But in the process that the government has set
about—that is, looking at minor amendments that will help expedite native title—this is a form
of amendment that can be done easily and does not require an attack on the structure of the
legislation but will deliver significant outcomes.

Senator TROOD—Perhaps | should rephrase: it is the single most important of the small
procedural amendments that are necessary. |s that a more accurate description of your position?

Mr M cAvoy—At this point of time, yes, that isthe National Native Title Council’s position.

Senator TROOD—So when the Attorney-General says that his aspiration is that there be a
timely and efficient resolution of issues, that it be a resolution achieved through negotiation
rather than litigation and that these amendments in this bill are going to achieve that objective,
you are dubious about that claim, are you?

Mr M cAvoy—Yes.

Senator TROOD—Can | put thisto you: if these amendments were not adopted, in your view
would it make any significant difference to the speed with which the resolution of claims
proceeded?

Mr M cAvoy—It is difficult to say whether they would make a difference to the speed with
which claims are dealt with. The amendments do provide some assistance to the conclusion of
native title matters, but asto the speed they are dealt with it istoo difficult to say.

Senator TROOD—You are inviting the committee to be sceptical—
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Mr M cAvoy—Certainly.

Senator TROOD—about the Attorney-General’s claim that this is going to revolutionise the
system in ways which will allow expedition and justice to be achieved, in ways which he
obviously wishes to be the case.

Mr M cAvoy—Do you wish me to respond?
Senator TROOD—Yes. But don't if you do not wish to.

Mr McAvoy—What | can say is that it is the view of the National Native Title Council that
the amendments are not going to deliver great changes in the speed which native title is dealt
with in this country.

Senator TROOD—AnNd do they have the potential to undermine the structure of resolution?
That clearly, from your perspective, proceeds too slowly, but at least it is a structure which has
worked in dealing with the range of challenges which the resolution of these matters confronts
us with.

Mr McAvoy—I have many, many complaints about the structure of the Native Title Act and
netive title litigation as it appears in Australia, but | do not believe that it can be said that these
amendments will serve to undermine the structure in any fashion. It places greater emphasis on
the role of the court as the central body which is basically running the litigation. How that
translates to effective case management and throughput of native title claims is yet to be seen.
But, certainly, many of the amendments really only enhance existing powers and provisions. The
court aready has the power to refer matters off for mediation. The tribunal already has the power
to make a report that a party is not mediating in good faith. Judges have already made consent
determinations on the basis of agreed statements of fact.

Senator SIEWERT—There is the speed of outcomes, but it is also about whether we get
better outcomes and fairer outcomes that actually deliver better for TOs. Do you think these
particular amendments will have any impact there?

Mr M cAvoy—There may be, if there is a greater take-up by the court of the notion that it is
appropriate to recognise native title by way of consent determination upon an agreed statement
of facts. But it is discretionary, and this legislation does not require a judge to do it in that way,
and perhaps it cannot. But it certainly encourages the court to think about that as a means of
dealing with consent determinations. That may be of assistance. But, in terms of the question of
whether it is going to expedite native title proceedings, it is very hard to see how it can make all
that much difference. When you are looking at a consent determination, basically you have got
all the other parties in agreement. It is just getting the court to make the order recognising the
existence of the native title. The longest delay is in getting into discussions and concluding
discussions with the respondent parties, and invariably the primary respondents are state
governments or the Commonwealth. That is where the real delays and problems are, and that is
where this shifting of the onus of proof will have gresat effect.

Senator TROOD—The court already has the right and the discretion in relation to agreed
statements of fact, doesit not?
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Mr M cAvoy—Section 87 of the Native Title Act has been interpreted that way by—
Senator TROOD—Yes. So all thiswill do is confirm that the interpretation is correct—
Mr M cAvoy—Yes, that isright.

Senator TROOD—or at least that that ought to be the case.

Mr McAvoy—Yes. The confirmation of that is important in that it appears that there are a
number of strands of thought on the Federal Court benches as to what the current sections 87 and
87A mean. It is important in that it gives some parliamentary guidance. But, in answer to your
earlier question, no, | do not believe it is necessarily going to speed up litigation.

Senator TROOD—BLUIt that is part of the problem here, isn’'t it? You touched on it not just in
relation to this matter, Mr McAvoy, but in relation to the court dealing with native title claimsin
general. There is a measure of individualism about the way in which justices deal with these
processes. So there is not a high degree of continuity in the Federal Court. Justices may be
applying an act but they are applying it in different ways which are not necessarily consistent. A
judge in Queensland may be doing something different to a judge in New South Wales or
Victoria. These amendments are not going to fix that. In fact, they may facilitate a greater degree
of fragmentation, mightn’t they?

Mr M cAvoy—They may.
Senator TROOD—Theat is at least a possibility.

Mr McAvoy—They may, but certainly the insertion of the proposed amendments to section
87 indicate that the making of a determination of native title on the basis of an agreed statement
of fact is something that the parliament has contemplated and is not something outside the
proper interpretation of that.

Senator TROOD—I know that. | was referring to the reforms more generally, which may
have the consequence of, rather than trying to develop a high degree of consistency and
continuity in the way in which these issues are dealt with, resulting in a high degree of
fragmentation and ad hoc approaches as we bring, for example, mediators into the process who it
Is not clear, to me anyway, from the bill have any particular qualifications for undertaking the
task—although one assumes they will have.

Mr McAvoy—It did not escape the notice of the National Native Title Council either that
there is no requirement for qualifications for mediators. But, nevertheless, the varied responses
of the bench to a variety of provisions of the Native Title Act are part and parcel of the
Australian legal system and adherence to principles of judicial discretion. | do not believe that
the National Native Title Council’s position is one where it wants to unnecessarily seek to limit
the judicial discretion. In relation to consent determinations of native title, barring parliamentary
pronouncements such as that which is proposed, they are not matters that ever go on appeal. So
there is no guidance within the court asto what is expected or how sections are to be interpreted.
That is just the nature of a consent determination—nobody ever appeals them. In that respect,
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you end up with a range of views as to what the section means and | do believe that section 87
will give some assistance and guidance to the members of the bench.

Senator TROOD—Does the council have a view, or do you wish to present a view to us,
about the role of the mediatorsthat are proposed under the bill and their qualifications?

Mr M cAvoy—I do not wish to comment on that. My personal view though in relation to the
circumstances in which mediation is undertaken is that it is far too simple for parties to confuse
the issues in mediation by drilling down and requiring proof of the minutiae of native title. The
capacity to that is enabled by the legislation in the way in which it currently exists. | do not
believe that even the most skilled mediator would be able to resolve some of the native title
litigation that currently exists. That is in part because of the difficulties with evidence but in
many cases there are overarching policy issues that a mediator just cannot deal with where there
Is a capacity for parties to seek proof of every point.

CHAIR—Thanks, Mr McAvoy, for your time today.
Mr M cAvoy—Thank you for your indulgence.

CHAIR—We wait with interest to see the written submission when it is forwarded to the
committee.

Mr M cAvoy—I suspect that it will arrive some time later today. | will convey the question on
notice with respect to the National Native Title Tribunal submission and pass on any response
that the council wishes to make.

Proceedings suspended from 12.30 pm to 1.20 pm
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KARLSSON, Ms Tiffany Louise, Principal Legal Officer, Legislation, Scrutiny and
International Team, Native Title Unit, Attorney-General’s Department

MURPHY, Mr Jeffrey Mark William, Acting Assistant Secretary, Claims and Legislation
Branch, Native Title Unit, Attorney-General’s Department

ROCHE, Mr Greg, Branch Manager, Portfolio Governance, Department of Families,
Housing, Community Services and IndigenousAffairs

CHAIR—I now welcome representatives from the Attorney-General’s Department and the
Department of Families, Housing, Community Services and Indigenous Affairs. Thank you for
lodging your submissions, which we have labelled No. 2 for our purposes. Before we start, |
remind you that the proceedings of the Senate have resolved that an officer of a department of a
Commonwealth or state shall not be asked to give opinions on matters of policy and shall be
given reasonable opportunity to refer questions asked of the officer to superior officers or to the
minister. This resolution prohibits only questions asking for opinions on matters of policy. It
does not preclude questions asking for explanations of policies or factual questions about when
and how policies were adopted. | also remind you that any claim that you may make that it
would be contrary to the public interest to answer a question must be made by a minister and
must be accompanied by a statement of basis setting out that claim. To begin with, Mr Murphy,
do you have an opening statement?

Mr Murphy—No, Senator, | do not.

CHAIR—MTr Roche, do you have an opening statement?
Mr Roche—No.

CHAIR—We will go straight to questions. Senator Siewert.

Senator SIEWERT—You were here for the evidence this morning and you will have read the
tribunal’s submission, so | would like to ask for your response to it. Obviously I am not looking
for a policy response but, in terms of the operation of the amendments and how much more
effective this new process is going to be, | would appreciate your comments on (a) where you
see the benefits of the changes and (b) whether the comments that the tribunal have made are
issues that you have looked at and whether you see them as concerns. If you need to respond
separately, the answer can come from either agency or on behalf of both.

Mr Murphy—In general terms, some comments have been made about whether the
amendments in the bill will make improvements to the system. As the Attorney has made clear,
the purpose of the amendments is to allow for broader, more flexible and quicker resolution of
claims through settlements in particular rather than litigation. The main way that thisis going to
be achieved is through giving the court key control of management of claims, which will allow
the court to clearly identify the best ways to settle the claims through settlement and choose the
most appropriate mediator for a particular claim, including taking into account the qualifications
of a particular mediator and their relevance to a particular claim.
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The amendment relating to the court being able to accept agreed statements of fact will make
it clear that the court is able to do that so that the parties can reach agreement on facts. That
should allow for speedier resolution of consent determinations in some cases where there is
agreement between the parties. In terms of flexibility, the amendments will make clear that the
court can make consent orders in relation to matters other than native title. That will give the
court flexibility to make orders in relation to matters beyond native title that are the subject of
agreement between the parties, but only where there is agreement between them, so that will
allow the court to take that into account. Giving the court control of claims and allowing it to use
its case management powers to manage claims, to focus the parties on the issues and to set
appropriate time frames for the parties to mediate claims and resolve issues, should prevent
matters from languishing in mediation. Those are the kinds of things in a general sense that the
amendments will achieve and that will bring about broader, more flexible and quicker resolution
of claims.

Senator SIEWERT—On the issue of languishing in mediation, you heard us talking with Mr
Neate this morning about connectedness and that that is one of the key issues holding up the
process. Is it the department’s contention that that is wrong? What percentage of cases do you
think these amendments will help? My understanding of what the tribunal is saying is that there
are alarge number of cases that will not be helped by this because they are not about not enough
mediation going on but about information being missing or the connectedness issues being
unresolved.

Mr Murphy—I am not sure that | can give you the percentage of cases that would be helped.
I think it is acknowledged that there are issues around connection and the difficulty of proving
connection. The Attorney has recently said that he is willing to explore, for example, Justice
French’s proposal, which has been talked about earlier today, about the presumption in relation
to connection.

The key point to make about the amendments is that giving the court control has the potential
to help across all native title claims by encouraging settlement and bringing about faster
resolution across the board. | think the department’s view is that it should potentially help in all
cases. As| said previously, the agreed statements of facts amendment is obviously going to be of
assistance where there is agreement between the parties about particular facts, so that may not be
the case in all claims. It isvery difficult to give a percentage for the cases where that would help.
In relation to the power to make consent orders about matters other than native title, there isa lot
of evidence that parties are negotiating these wider agreements already—access agreements,
agreements creating opportunities for employment, business opportunities and so on—and the
court can become more involved by being able to make orders about them. So | think there isa
potential for that amendment to be of assistance in relation to alot of different claims.

Senator SIEWERT—The point made by the tribunal was that a lot of these processes or
mechanisms are already available to the tribunal and to the court. Is it that they are not clear
enough or not effective enough?

Mr Murphy—I think probably the key amendments that have been talked about in that
context are the one relating to the agreed statements of fact and the broader determinations. The
feedback the department has received in the past is that there is a lack of clarity about those
points and that judges would be assisted by having these amendments to clarify that they do have
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the power to accept agreed statements of fact and they do have the power to make orders going
beyond native title. So, on those kinds of provisions, although there might be some judges
willing to make those kinds of orders, others may not be so. We believe they will be of
assistance.

Senator SIEWERT—In clarifying issues more than anything—to clarify powers?
Mr Murphy—That isright.

Senator SIEWERT—In terms of mediators outside the tribunal, how does the department see
that that would operate? Who were you thinking of, and what would the qualifications be of the
people who would be involved?

Mr Murphy—Consistently with the main policy behind the amendments of giving the court
the key control over the management of claims, it will be up to the court to determine who the
most appropriate mediator is, whether that be a body or an individual, and the amendments
provide that the courts should refer a matter to an appropriate person. They also provide that the
court may take into account the qualifications, experience and skills of people in determining
who should be the mediator. So that does give the court broad discretion, but, as the explanatory
memorandum points out, one of the reasons for that is allowing the court to appoint the most
appropriate person—someone, for example, with experience in Indigenous dispute resolution or
experience in relation to a particular area which is the subject of the claim. | think that is the
reason the court has been given a discretion in relation to that. | should point out that | am not
even sure that the members of the tribunal—I might be corrected on this—are required to be
accredited mediators, so | guessthat is also consistent with that.

Senator SIEWERT—That is something we can check. What is the department’s response to
the issues that were raised that individual judges will have discretion and there will not be as
much coordination or consistency across Australia? How will you ensure that form of
coordination?

Mr Murphy—Obviously judges have a degree of independence, and that is a constitutional
protection, but | think it is logical that, if you are moving control of the management of casesto
one body and clarifying that the court has key control over management of how claims are
resolved, that should in fact create a greater degree of consistency in the way claims are handled.
The other thing | would say is that the court has indicated that it is going to look at this issue and
the judges will work together in terms of, for example, regional call-overs and looking at matters
more collectively and ensuring consistency across the management of cases. | think the court
submission to the committee points that out.

Senator SIEWERT—The point you raised about constitutionality and judges being
independent goes, as | understand it, to the heart of the tribunal’s concerns—that is, at least with
the tribunal you can ensure a level of coordination and consistency more than you can with
individual judges, for the very reason that you have just articulated. So, when it comes down to
it, how can we be confident that we are getting that level of consistency of approach?

Mr Murphy—I guess the main point is that you are moving to use one body. Although the
judges are independent, there is obviously a degree of collegiality among judges and among
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registrars of the court and so on in the way they handle mediation and so on. That should ensure
a degree of consistency in the way the court approaches these matters, and it is something the
court has said that it will work on.

Senator SIEWERT—We have not had a lot of submissions but we have had submissions,
particularly that of the tribunal, that raise issues about the approach that has been taken. In
working out whether we want to support this legislation, we want to make sure the issues that are
raised are being adequately dealt with, which is why | am going to the issues the tribunal have
raised. One of the other issues that the tribunal raised was the issue around the court being able
to—and this is their interpretation of the amendments—specifically appoint a member of the
tribunal as a mediator, which would effectively undermine the decision making of the tribunal
and the president. Is that how the legislation was intended to work, or is it a misinterpretation of
the amendments?

Mr Murphy—It is our expectation that metters would be referred to the tribunal and not to
individual members, so that should not create an inconsistency with the powers of the president,
for example.

Senator SIEWERT—So the way it would work would be that the court would appoint, as
mediator, the tribunal and the tribunal would take it from there.

Mr Murphy—That is right. For example, 94D(2) of the amendments refers to the tribunal as
the mediator when it is defining the mediator where the mediator is the tribunal, so that is the
expectation about how that would work.

Senator SIEWERT—If a mediator other than the tribunal were being appointed, would it get
down to appointing individuals or could you say, ‘ This organisation will be the mediators ?

Mr Murphy—The amendments would allow for an individual or an organisation to be
appointed.

Senator SIEWERT—S0, if it were to be an outside mediator, either could be appointed.
Mr M urphy—An organisation could be appointed as the mediator, yes.

Senator SIEWERT—The other issue that was raised by the tribunal was the fact that the
tribunal has a lot of expertise in house. If | understand the argument correctly, the management
of the cases would now be outside the expertise of the tribunal and the court would not have
access to that same expertise in terms of case management. What is your response to that?

Mr M urphy—The court may have more to say about this later.

Senator SIEWERT—I will ask the court.

Mr Murphy—My understanding is that the tribunal and the court will continue to work
together in the way they handle claims. The tribunal, | notice, has acknowledged that and fully

intends to work cooperatively with the court under the amendments. It would be expected that
the tribunal would assist in relation to geospatial and mapping services where that is necessary
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and perhaps provide some research services as well to assist claims where they are mediated by
someone other than the tribunal.

Senator SIEWERT—Another issue that was raised was about resources for any future
processes outside the tribunal which are currently carried out by the tribunal—for example,
mediation provided by outside organisations or individuals. How is it envisaged that that process
will be resourced?

Mr Murphy—It is expected that the court will be in charge of appointing the mediators and
that the court would fund and pay for the mediators that are appointed if they are not the
tribunal.

Senator SIEWERT—Thank you.

Senator TROOD—I want to take up that last point. So you are saying that the expenses
involved in the appointment of mediation will be borne by the Federal Court—is that right?

Mr Murphy—That isright.
Senator TROOD—AnNd it will not be borne by the tribunal.

Mr MURPHY —The cost of the mediator—for example, paying their wages or salaries—will
not be; no.

Senator TROOD—What about the additional costs that might be involved with regard to the
logistic support that might be required by a mediator—the travel costs and all that sort of thing?
Isthat a cost to be borne by the Federal Court?

Mr Murphy—That isright; it would be.

Senator TROOD—So0 none of these costs will be shifted to the tribunal?
Mr Murphy—That is essentially right; the court will be—

Senator TROOD—Isit right or is it essentially right?

Mr Murphy—That is subject to the point that the tribunal may provide assistance along the
lines | have just referred to—the mapping and possibly some research assistance—although my
understanding is that the court is quite self-reliant when it conducts mediations itself and that
there would not be a heavy reliance on the tribunal’s services. So that is right: the bulk of the
costs would be met by the Federal Court.

Senator TROOD—The court and indeed the tribunal are both self-sufficient when they are
seized of a matter and have jurisdiction themselves, because they are funded to take care of those
issues, but if the court is going to provide for a mediator then that is a whole different question.
It may be that that person is appointed by the court to undertake a mediation, but it is not clear
from the bill—maybe the intention is clear in your mind but it is not clear from the bill—where
these costs are to be borne. | think that is the point that Senator Siewert was alluding to, and it is
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one that concerns me. You have an expectation that these costs will be borne by the court but it is
not clear from the bill that that is where the costs are to be borne.

Mr Murphy—The only thing | can say about that is thet it is a matter that has been discussed
with the court and that is my understanding of the way it would work. So in practice we do not
think that would be an issue.

Senator TROOD—I am delighted the Chief Justice of the Federal Court is so relaxed about
it. Are you intending to provide additional resources to the Federal Court to facilitate these
activities?

Mr Murphy—We will certainly be monitoring the department in consultation with the court,
and the tribunal will be monitoring the effect of the implementation of the amendments and
making sure that the tribunal and the court are appropriately resourced. It is expected that the
impact of the changes would be felt over time so there would have to be a continual assessment.

Senator TROOD—Is it your expectation that there will be additional costs involved as a
result of appointing mediators?

Mr M urphy—Additional costs?

Senator TROOD—Beyond those that are currently borne by the Federal Court and the
tribunal.

Mr Murphy—I am not sure that there will be additional costs. Obviously, there will be costs
involved for the court in appointing external mediators. It will depend exactly how many are
appointed in practice and the extent to which the court is able to absorb any additional costs.

Senator TROOD—You have not satisfied me on this matter, | have to say. It seemsto me that
thisis still a matter lacking in clarity in the bill. You may have a view on how this will work but
if | were the president of the tribunal or the Chief Justice of the Federal Court | would not be
comfortable with the answers you have given with regard to the additional burden of resources
that these amendments were going to impose on my institution. It seems to me, from what you
have said, that there is every likelihood that they are going to have to find further resources to
fund these kinds of activities.

Mr Murphy—It is possible. As | said, it is something that the department will need to
monitor in consultation with the court and the tribunal.

Senator TROOD—OKkay. What is your expectation as to the mediators to be appointed? Who
do you anticipate they will be? Are they supposed to have particular qualifications? Do you
expect they will have some recognised qualification in mediation or, for example, experience in
mediation in relation to native title activities? Perhaps you can just let me have your views on
that, please.

Mr Murphy—Yes. As the amendments explain, it is a matter for the court, to take into
account the qualifications and experience of the mediators it appoints. This is detailed to some
extent in the explanatory memorandum. There is a National Mediator Accreditation System, and
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they may be mediators accredited under that scheme. They may be mediators the court has some
knowledge of and confidence in, mediators who have experience in relation to Indigenous
dispute resolution—they have particular standing, for example, in the Indigenous community
and they have particular knowledge, as | mentioned earlier, of the area which is the subject of the
claims. So there is quite a broad discretion given to the court to take into account the full range, |
guess, of qualifications and experience people might have to make sure the best mediator is
appointed for a particular claim.

Senator TROOD—So you are taking what | might call a minimalist approach here in terms
of specifying the qualifications of the mediators, rather than trying to lay out what qualifications
you expect these people to have?

Mr Murphy—I would say that the approach that has been taken is consistent with the overall
policy, and the stated government policy, of giving the court control of native title claims.

Senator TROOD—What about problems with possible conflicts of interest that mediators
might have? What do we do about that?

Mr Murphy—I would expect that, in the normal course of events, that is something the court
would ask mediatorsto disclose—whether there were any conflicts of interest involved.

Senator TROOD—So you would expect the court to seek from any potential mediator a
declaration of any potential conflicts of interest beforehand?

Mr Murphy—I think that would be a fairly standard thing. For example, when you are
engaging a solicitor or someone like that, you need to be aware of whether they have any
conflicts in the case that might prevent them from being involved.

Senator TROOD—Correct me if | am wrong about this, but there are quite strict rules that
apply to courts and members of the tribunal as to accountability and things of that kind, but these
mediators that you are contemplating will essentially be outside the system apart from the fact
that they are, asthe bill is drafted, likely to have absolutely critical and fundamentally important
roles to play in trying to resolve native title claims. They are outside the standard sets of
practices which might actually be important in ensuring their honesty, their integrity and their
capacity to do the work that is required of them. Am | wrong to be concerned about this?

Mr Murphy—I think any concern is ameliorated by the fact that the court can make—and the
amendments make this clear—orders in relation to the conduct of mediation. The court is
responsible for engaging mediators and engaging an appropriate mediator with the appropriate
skills and experience for a particular case. | think that addresses those concerns.

Senator TROOD—Well, have you given any thought to the fact that it might be useful if
individuals who wish to be appointed mediators register beforehand so that there isalist of those
people available? Then the appropriate kinds of declarations could be made so that, when the
court is in a position where it needs to appoint a mediator, it can go to that list of people who are
aready pre-preferred or something like that—unless | have missed that in the bill. Is that
contemplated the bill?
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Mr Murphy—It is not specifically referred to in the bill, but | understand that that is the way
the court would approach the appointment of mediators under the amendments, yes.

Senator TROOD—Why do you understand that?

Mr M urphy—Because we have had discussions with the court about the amendments and the
implementation of the amendments.

Senator TROOD—Is the court going to produce a practice note or something like that which
will set these things out so that it is clear, or are you intending to perhaps rely on the regulations
in relation to the bill in regard to this matter?

Mr Murphy—There is scope for regulations to specify certain matters, but in terms of a
practice note | think that is something you would have to address to the court.

Senator TROOD—What is your expectation about this? | am encouraged to know that you
have had a discussion with the court about it, but what is the court’s intention with regard to this
matter? Are they essentially saying, ‘Leave it to us, we'll sort it out’ ?

Mr Murphy—The court aready engages mediators in other matters, so it is experienced in
doing this. I might be corrected on this, but | understand it keeps lists of mediators, so it would
be able to draw on that. The court would keep a list of appropriate mediators with relevant
expertise in relation to native title matters.

Senator TROOD—Wherever people come to this debate, one thing I think everybody is
agreed upon is the fact that native title claim mediations are complex and require a level of
expertise which is rather different to mediating a contract dispute or something of that kind. The
people we are looking for here are people with unique abilities. Whatever list the Federal Court
might possess at the moment does not necessarily involve people with that kind of expertise,
doesit?

Mr Murphy—Not necessarily, but obviously the implementation of the amendments will
occur over time and that knowledge will be built up over time by the court.

Senator TROOD—So0 you are going to kind of try it out and see how things work and then, if
necessary, perhaps amend the act again in relation to this area? Is that the plan?

Mr Murphy—The court has obviously been involved in native title matters for a long time
and has appointed some external mediators, | think, as registrars of the court. So it has
knowledge of suitable people who work in this field and would not be starting from nothing, but
what | am saying is that the court would build up a knowledge and a list of appropriate
practitioners and people who could be used as mediators.

Senator TROOD—Perhaps you might like to give some thought to the issues | have raised
about mediators and reflect on whether or not some of the concerns | have raised have some
merit and deserve a little more attention than you seem to have given them so far. A point you
made in your submission and the Attorney made in his second reading speech was around this
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opportunity for consent orders beyond matters of native title. What kinds of things are we
contemplating here that might be ‘ beyond’ native title?

Mr Murphy—They are potentially quite broad. It depends on what matters the parties
involved negotiated that are relevant to settling the claim. As | mentioned earlier, there could be
opportunities for employment or setting up businesses; there could be access agreements. It
could be a range of matters. The idea is to create a degree of flexibility so that the court can take
into account the matters that have been negotiated by the parties to achieve a more holistic and
complete resolution of the claim. As | said before, they are the sorts of matters that are being
negotiated by parties at the moment, but they would be included in consent orders that could be
enforced as orders of the court.

Senator TROOD—So this particular power is one that you see being exercised in the way in
which the court is exercising that power a the moment? In other words, you do not—

Mr Murphy—I am not sure that the court is exercising that power a the moment. That is
what the amendment does; it makes it clear that the court is able to make consent orders in
relation to matters other than native title.

Senator TROOD—In mattersother than native title?

Mr Murphy—That isright.

Senator TROOD—Relating to native title?

Mr Murphy—Matters arising out of a particular claim that relate to the claim that is before
the court.

Senator TROOD—It is a while since | did constitutional law, but have you investigated the
constitutionality of this particular provision?

Mr M urphy—We have, and we are confident that it is constitutional.

Senator TROOD—S0 you have given some serious thought to whether or not this is within
the power of the Commonwealth.

Mr Murphy—Yes.
Senator TROOD—ANd it does not trespass upon the constitutional responsibilities of states.

Mr Murphy—That is right. We do not have any concerns about the constitutionality of the
amendment.

Senator TROOD—Are you concerned, or is it a matter that has come to your attention, that
parties might come to the court with a view to trying to exercise that particular responsibility
even though it may not be related to a native title claim?
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Mr Murphy—It would be restricted to matters arising out of a native title claim. They are
restrictions that are already in section 87 of the act, so it could not be completely unrelated to the
clam.

Senator TROOD—I am a hit confused about this, because | assumed that the court could
only make a consent order in this area if it were a matter adjunct to a native title claim—that is, a
matter that either was before the court aready or had come before the court as a native title
claim—and that, as a part of settling the native title claim, the court might make some consent
orders with regard to other matters. What | am concerned about is the possibility that parties
might see this as an opportunity to seek the jurisdiction of the court in areas which are tangential
to native title claims but not actually a native title claim.

Mr Murphy—They would be related to the native title claim, because it would be the parties
to the claim that would be asking the court to make the consent orders.

Senator TROOD—So there is no intent to allow litigants to come to the court to take
advantage of this particular provision unless they are already before the court or intending to
cometo the court in relation to a native title claim.

Mr Murphy—That is right. It has to arise out of a section 61 application for a determination
of native title or compensation.

Senator TROOD—Which particular provision in the hill is that? Can you tell me, Mr
Murphy?

Mr Murphy—It is essentially the existing provision in section 87, which the amendments are
subject to. Subsection 1(a) provides that if agreement is reached between the parties on the terms
of an order of the court in relation to the proceedings—

Senator TROOD—Isthis in section 877?

Mr Murphy—Yes, that is right.

Senator TROOD—Which page of the bill isit?

Mr Murphy—It is not in the bill; it isin the act.

Senator TROOD—I see. So thisis on the basis of the existing act.

Mr Murphy—That isright. The anendments are subject to—

Senator TROOD—I understand. You are amending the act, obviously.

Mr Murphy—That isright.

Senator TROOD—Which particular amendment is it that relates to this particular point?
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Mr M urphy—These are amendments in schedule 2.
Senator TROOD—What page of the bill isthat?
Mr M urphy—~Pages 25 to 26, for example, deal with the amendmentsto section 87.

Senator TROOD—I am looking at page 25—item 5 of schedule 2, at the end of section 87.
Thereis*Add:’, and then there is a heading: ‘ Orders about matters other than native title'.

Mr Murphy—The point is that they would not be matters that are at the moment settled by a
native title determination as set out in section 225 of the act. They could be matters that are
relevant to the settlement of the claim—for example, an agreement with a government that a
business would be created or that employment opportunities would be created in a statutory
authority or something like that. They would arise out of the claim and be relevant to the
settlement of the claim, but they are not matters that are dealt with under a native title
determination. In that sense—and | guess this is shorthand—they are matters other than native
title matters as defined in, for example, section 225 of the act.

CHAIR—Do you mean the setting up of a land trust or a body that might be responsible for
thetitle? Give us a practical example.

Mr Murphy—If, for example, there were Department of Defence interests in relation to the
area that is the subject of the claim, and there were issues about how native-title holders could
exercise their native-title rights and interests over that claim, there would be an access
agreement—

CHAIR—AnN agreement between the native-title holders—
Mr M urphy—And the Commonwealth.
CHAIR—The Department of Defence, in that example?

Mr Murphy—Yes. Or it could be an offer to give land to the claimants in order to facilitate
settlement, or it could be an opportunity, as | said, for them to act as rangers—that kind of thing.
These things are not related to the native-title rights and interests, but they are related to the
clam and they are important to the claimants in terms of settling the claim and getting
resolution.

Senator TROOD—I hope you are right that this is as straightforward as you think it is, but |
have some fears about this being an area of trespassing upon states rights—for example, state
forests that are declared under state acts and things of that kind. | am a bit concerned that there
might be some confusion of objectives, which litigants might choose to take advantage of.

Mr Murphy—Usually the states would be the government respondent and they would be
involved in the agreement. These orders can only be made with the consent of the parties.

Senator TROOD—Senator Siewert asked you a question about the role of the tribunal and
the appointment of mediators. At least in the tribunal’s mind, the legislation is not clear as to
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whether individual members of the tribunal are to be appointed as mediators. But you have
assured us that the intention is that there be mediators and the court and the ‘body’, so when the
bill refers to the ‘body’ being appointed as the mediator, you are talking about the tribunal. |
acknowledge that there could be other bodies, but the primary body is likely to be the tribunal, is
that right?

Mr Murphy—That isright, the tribunal is one possible mediator.

Senator TROOD—But not individual members of the tribunal?

Mr Murphy—No.

Senator TROOD—If the president’s body were appointed as a mediator, he would then be in
a position to make appropriate decisions about the use of his resources?

Mr Murphy—That isright. There should be no conflict with the president’s powers.

Senator TROOD—What is the policy rationale behind the changes to the right of appearance
before the Federal Court? The tribunal, as | understand it, has a right at the moment, but it is
proposed to change that arrangement.

Mr Murphy—The government’s policy is that the court is the more appropriate body to
manage these claims. Consistent with the policy of giving the court key control of native-title
matters, it would be up to the court to decide whether it needs to hear from the mediator,
including the tribunal, or not. You are right that the automatic statutory right will be taken away,
but that is consistent with the government’s policy.

Senator TROOD—I am just trying to understand what the logic of the policy is.

CHAIR—That is not a question you would be able to ask these officers.

Mr M urphy—It probably goes to the merits of the policy.

CHAIR—It does. The rationale behind the policy is something you would need to ask the
minister about.

Senator TROOD—So what you are telling us is that this provision is in the bill because the
government has decided it should be in the act.

CHAIR—Yes.
Senator TROOD—AnNd it has no more merit than that.
Mr M urphy—Because that is the government’s policy—that is right.

Senator TROOD—I suppose we can assume the government thinks it is in facilitation of the
objectivesit set for itself.
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CHAIR—The rationale behind the government’s policy is outlined—is it not?—in the
Attorney-General’s second reading speech to this bill.

Mr Murphy—That is right. The point has been made that the government feels that the court
Is the most appropriate body to manage native title claims, and that is consistent with stakeholder
feedback.

Senator TROOD—This is the matter that has perplexed me in looking at the bill and during
the hearing today. The Attorney has emphasised the waste and unnecessary litigation that has
gone on. Everything you have said and other witnesses have said—and indeed the bill itself—
concentrates all our attention on the court having a greater role and more responsibility in this
area, which seems to have a measure of inconsistency. On the one hand, the Attorney is saying
there has been too much litigation and it has been unproductive and slow and we have not got a
resolution of all these matters; on the other hand, the bill seems to be putting more responsibility
in the hands of the court, which to my mind—and perhaps it is a simple-minded approach—
seems to encourage the view that the court will have greater control over these issues.

Mr Murphy—On the face of it | understand what you are saying, but the bill is all about
mediation in the sense that it is all about giving the court control over mediation—deciding who
mediates a matter, giving it powers in relation to making orders about mediation. The
amendments relating to agreed statements of fact and matters other than native title are about
consent orders. So it really is all about mediation and amendments to the mediation process to
encourage negotiated settlements.

Senator TROOD—BUt a lot of the provisions of the bill seem to do no more than affirm
jurisdiction the court has already assumed. | admit it clarifies some of the responsibilities the
court may have, but they are matters that are already under the court’s jurisdiction. We do not
seem to be going much further along the path of trying to achieve these objectives, beyond the
fact that we have introduced this group of people, mediators, who are going to become part of
the system. Beyond that, we do not seem to be adding a lot to the whole process.

Mr Murphy—The government and the Attorney see the giving of control over claims to the
court as a significant institutional reform that will make a significant difference and that will
increase the speedy resolution of native title claims.

Senator TROOD—The Native Title Council, whom you heard from today, is one party that is
not persuaded that is going to actually occur.

Mr Murphy—In that regard, | would point out to the committee that the claims resolution
review, which led to the current arrangements, in 2005 conducted widespread consultations,
including with native title representative bodies that the council represents. As is reflected in the
minority report of this committee in relation to the 2007 bill, there were widespread concerns
about the effectiveness of the tribunal as a mediator. Therefore, there is a clear view from
NTRBsthat thisis asignificant change that would assist the resolution of native title claims.

Senator SIEWERT—I want to ask afollow-up question.

CHAIR—There istwo minutes left, and then we have to move to the next witness.
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Senator SIEWERT—The council raised before lunch the issue around some pressure from
the courts to resolve issues quickly and go to litigation. That seems to me to conflict with the
intent of this bill, which | understood to be to facilitate negotiation and mediation so as to not
have people going down the litigation path. It seems to me that you have the court acting in a
way that is contrary to what you want to achieve in these amendments.

Mr Murphy—I am not sure that that is necessarily the case. You would have to look at the
situation in each claim. Some of these claims might have been sitting around for quite a while
with not much happening and the court may have decided that it is time to set deadlines and put
pressure on the parties. For example, there might be no evidence that there has been much
happening in terms of negotiation. That is judgment call for the court. But in its essence that is
consistent with these amendments, because the government wants the court to take a more active
role in management of claims.

Senator SIEWERT—So a more active role may be telling them to go straight to litigation. Is
that what you are saying?

Mr Murphy—One of the issues which the amendments are intended to address, as the
Attorney has said, is the problem of claims just languishing and parties doing nothing and there
being delays. The court might assess that the best way to move things forward and deal with the
claim is to set timetables and require the parties to bring forward evidence of connection or
extinguishment.

Senator TROOD—Do we have many examples of the court coming to the Attorney’s office
and saying, ‘We need additional powers, because we can't move these claims forward’ ? Is the
court expressing frustration about its lack of power to move these claims forward in a way that
would facilitate their ready and quick resolution?

Mr Murphy—I am not so sure that that has come from the court. But, as | said before, a
range of stakeholders have expressed, in the context of the 2005 claims resolution review and in
the inquiry into the 2007 bills, concerns about the way that the tribunal was conducting
mediations. That has led to this change of moving control of management of claimsto the court.

Senator TROOD—We had the 2007 amendments, which, as | understood it, were intended to
address some of these concerns. Haven't they gone far enough?

Mr Murphy—As you might know, there was a minority report out of the committee looking
at the 2007 bill. The minority report took the approach which these new amendments take—
giving the court control. There was a split when the clams resolution review looked at
institutional reform between the two consultants about which was the best way to go. The Labor
Party in opposition took the approach that was adopted by Graham Hiley QC and that is the
approach which is reflected in the amendments.

CHAIR—MTr Roche, before we finish, did you have anything that you wanted to say or add?
Mr Roche—To assist the committee in relation to the discussion about the unhappiness in the

Federal Court, that is a particular problem in Queensland, where a couple of the judges, Dowsett
Jin particular, have expressed unhappiness. This is not a reflection on the tribunal per se but is
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about the need to get matters moving. It is perhaps a reflection of the problem that were
occurring in Queensland that the 2007 amendments were designed to overcome in relation to
changes in recognition areas and periods and not necessarily related to the matters that are the
subject of this hill.

CHAIR—If my memory serves me correctly, | was deputy chair of the committee in 2007
when we held the inquiry into those hills. There were a range of stakeholders, including native
title representative bodies, with a whole range of different views. That is why, | suspect, that
having distributed your discussion paper to over 70 stakeholders the committee has had only
four submissions to date on this legislation. Usually people do not submit if they are happy with
the legislation that is going to go through, particularly when it comes to native title amendments.

Senator SIEWERT—It also may be because of the lack of time to make submissions, Chair.

CHAIR—EXxcept that | am pretty certain that people in the native title industry would well
and truly know what is going on and know that this bill is around and that is emanated from that
discussion paper. | will ask the secretariat to distribute to members of the committee the
recommendations in the dissenting report on the 2007 legislation so that people will know the
basis for this policy change. | thank the three of you for your appearance this afternoon.

Mr Roche—I neglected to mention earlier that the submissions on the discussion paper have
now been published on the department’s web site.

CHAIR—Yes. | noticed that in your submission, which you sent last week, you said that they
would be published shortly.

Mr M urphy—Shortly; that isright. They have.

CHAIR—So0 those 27 submissions in response to the discussion paper are on the web site
now?

Mr Murphy—That isright. They were put on the web site yesterday.
Senator TROOD—Have all of the submissions been published, Mr Murphy?

Mr Murphy—There was one that was provided on a confidential basis. That has not been
published.

Senator TROOD—Whose is that? Obviously, you cannot reveal the content of it if they have
asked you not to, but—

CHAIR—You will need to check if they even want it to be known publicly—
Mr Murphy—Yes. | would prefer to check that.

Senator TROOD—Perhaps you could advise the committee as to whether or not it is
appropriate to release at least the name of the submitter.
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Mr M urphy—Absolutely.

CHAIR—I again thank you for your appearance this afternoon.
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[2.21 pm]|
ANDERSON, MsLouise, Native Title Registrar, Federal Court of Australia
SODEN, Mr Warwick, Chief Executive Officer/Registrar, Federal Court of Australia

CHAIR—I now welcome representatives from the Federal Court of Australia. Thank you for
appearing before us. Do you have any comments to make about the capacity in which you

appear?

Mr Soden—Madam Chair, | would like to thank you for adjusting the program to ensure that
| was here. May | place on the record that | got here on time, notwithstanding my earlier
concerns about a delayed flight. Thank you for making that adjustment.

Ms Anderson—I am appointed as a deputy registrar of the court, but my responsibilities are
native title and technology, which is an interesting mix.

CHAIR—We have your submission. Before | ask you to make an opening statement, do you
want to make any changes or amendments to that submission?

M s Anderson—Thank you. We refer to an annexure, the court’s submission to the Attorney-
General’s discussion paper, which was released in December last year. | apologise for the
oversight but | am not sure whether the committee received that annexure. If it did not | will
forward it.

CHAIR—Are you talking about the discussion paper itself?
MsAnderson—The court’s submission to the discussion paper.

CHAIR—NOo, we didn’t. We have the discussion paper but we do not have your submission to
that. However, we have just been told that they are all up on the website so we can probably get
access to it.

MsAnderson—My apologies that it was not attached to the submission.
CHAIR—That is fine. Do you want to make an opening statement?

Mr Soden—Yes, thank you. | should commence this opening statement by saying it is quite
unusual for the court to make an opening statement to a committee of this kind. It is usually the
case that we are here and happy to answer any questions, but | think the fact that we are prepared
to give an opening statement is an indication of the strength of the view within the court about
our support for these proposed amendments. That leads me to what is a short opening statement.

We welcome the amendments. We welcome the responsibility and accountability that goes
with them. We will manage the jurisdiction in a national and a coordinated way. These are
complex cases. They are not the same. Just because they are called native title cases does not
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mean there should be any assumption of the way in which they ought to be treated. There is a
plethora of issues of different kinds in many of them and there are different people in them.
Whilst they might have some common denominators, it is often the case that although the issues
might look similar they can be essentially very different. We believe there is an assumption that
they ought to be treated inconsistently but in a consistent way and in a coordinated way.

The court, we believe, isin the best position to work out what mechanism would be in the best
interests of these cases. It may be that a special referral to a case management conference under
the direction of a judge might be most appropriate. It might be that a special hearing on a
specific issue that needs to resolved before any mediation could take place would be the most
beneficial thing to be done in a particular case. It might be that the court thinks the best thing to
do is refer the matter to one of the court’s staff or another particular person who was not a
member of the tribunal to exercise the mediation powers of the court by referral. It might even
be areferral to the tribunal in the ordinary course.

The court has a wealth of experience in managing a whole lot of different cases, including
native title cases. It applies the principles of active case management. It has an international
reputation for the way in which it is innovative and brings to bear the best approach to the issues
that need to be resolved in different cases. In terms of coordination across the country, the court
has specialist lawyers in each of the states and territories or former territories across Australia.
They are experts in native title. They work closely with the judges in each of those states,
particularly the native title judges who have responsibility for coordination in each state. They
are in a very good position to give advice and assistance to the judges about what needs to be
done in a particular metter to ensure coordination and this constant discussion between the
judges acrossthe states about coordinating issues, including priorities and the like.

| could go on and answer many of the questions that | had the benefit of hearing whilst | was
in the back of the room, but it is probably not appropriate that | do so at this point. | just wanted
to reiterate the court’s view that we take this proposed responsibility very seriously. We know it
will come with a degree of accountability. We know there are a lot of expectations to be placed
upon us as a result of the extra responsibility and accountability, but we embrace that. These
cases are crying out for a new and innovative approach to be taken. We believe, with the broad
experience we have not only in this jurisdiction but in the way in which cases can be looked at
and treated differently, we will bring those changes which will speed up the whole process and
produce outcomes.

One important point is that it would be wrong to assume that the court focuses on litigation
first. We do not. Our focus on all the case management approaches is the best way to resolve the
dispute. Some cases require litigation, but it is certainly not the case that we focus on litigation
as the primary way in which to resolve a matter. The evidence of that is that most of the cases in
our court do not result in litigation. Most are resolved by agreement between the parties and, in
many of our cases, as aresult of mediation by staff of the court.

CHAIR—Thanks. | will start the questions. In your submission to us you say that the court is
currently reviewing its approach to the management and improvements of this bill. Can you just
give us an update of where that review is at and what you are hoping it might achieve.
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Mr Soden—Ms Anderson might fill in any of the gapsthat | leave. It is not aformal review of
the kind you might be thinking of. We have increased the activity of the coordinating judges in
terms of meetings and discussions and the like to look a how we will take on this responsibility
and accountability, what arises from it and how we will ensure that coordination takes place.
There have been a number of meetings and discussions. As recently as two weeks ago, we had
all of the judges involved in native title cases—not only the coordinating judges—in a meeting
in Adelaide to discuss how we will manage the coordination of these cases.

CHAIR—You say in your submission that if the bill is passed in its current form, then you
proposed that the judges review each state and territory case load. Has that started to happen?

Mr Soden—No, it has not. But on the assumption that there would be broad support for these
proposals, we have started to do some work in preparing information on the assumption that the
judges will undertake reviews of every pending case across the country.

Senator SIEWERT—Of every case?
Mr Soden—Every case.
Senator SIEWERT—So the 472, which | think are now on the books?

Mr Soden—Yes, that is the plan. We propose to have a fresh look again at every case across
the country.

Senator SIEWERT—Do you have atime frame for that?

Mr Soden—No, we have not, but the expectation of many of us is that it would be within a
few months.

Senator SIEWERT—Once the hill is passed.
Mr Soden—Yes, in afew months, after the bill has passed.

CHAIR—Finally, on the first page of your submission, you say that you have already had
proposed meetings between the officers of the A-G’s Department and the Native Title Tribunal
and the likely impact on the work of the court. Can you outline for us not only the impact, but
also the cost, and whether that will be assumed within your existing cost structure or whether
there will be further resources needed?

Mr Soden—Our present plan is to undertake everything | have mentioned within our existing
budget. There might be a shift of timing in respect of some of the things we would otherwise do
that will enable us to undertake the initiatives | have mentioned, but at this stage we do not
envisage any immediate need to seek any additional resources to take over this responsibility.

Senator SIEWERT—I will continue on from there, but | also have some questions about the
review and the management of the 472 cases. In terms of resources, Senator Trood was asking
the department earlier about this, the engagement of outside mediators, for example, will be a
cost that the court will have to bear. Do you still think that will be—
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Mr Soden—Within our resources? Yes. The assumption that we will engage outside mediators
Isright, but it would be wrong to assume that it will be a massive change from inside to outside.
We have a lot of very good and experienced internal registrars of the court who have had
experience in mediating native title cases with extraordinary success. But, if we decide that in a
particular matter it cries out for someone kind of special—other than someone in the tribunal, or
the tribunal per se, and other than one of our staff—and if the parties are very keen to engage a
person who they think might be able to be a game breaker, for want of a better term in respect of
the key issues involved, we have the resources to employ that person.

Senator SIEWERT—I am glad that you do. | would have thought that, even internally, your
current registrars are not sitting around twiddling their thumbs; | would anticipate they have
significant workloads already. It still seems to me there would be a resource issue in terms of the
extraworkload that you are about to take on.

Mr Soden—It will be a matter of priorities. It is always a matter of priorities. And it is our
view that some priority must be given to moving these cases along a little bit faster than has
previously been the case. And if that is going to be done by some of our staff doing more work
in relation to mediating native title cases or working on native title cases to the detriment of
some other cases, that does not mean the other cases will suffer. Something else might be able to
be done to them by direction of the judge and without the benefit of one of our staff mediating
those cases. In other words: instead of the focus being on mediation of other non-native title
cases, we might have to shift some of the resources to native title casesto put the priority where,
at the moment, it needs to be.

Senator SIEWERT—I think we determined that it was 472 cases that the tribunal said are
currently on the books. As | understood your previous comment, you intend to review all those
cases within the next couple of months. | appreciate that you have also said that you have
already had meetings with the tribunal. Say you have a conflict with the tribunal; it has been
handling a particular case in a certain way. How are you going to deal with the conflict that you
may have with the tribunal if members of the court think that the case should be handled
differently and there is a fundamental disagreement on how those cases should be handled?

Mr Soden—In our meetings with the tribunal, we have indicated that we intend to go through
this process of looking at all of the cases. The tribunal will have the opportunity. We would
expect their assistance in relation to information to the court about what might be the best thing
for that case. It is clear that many of these cases will remain with the tribunal for their purposes.
If there is a difference between the tribunal and the parties, the court will have to make a
decision and give the reasons as to why the court makes any decision that a matter pending in the
tribunal will be moved from the tribunal and that some other process will be undertaken. But the
court is not going to do that without giving the parties and the tribunal an opportunity to give
information to the court about what is the best thing, from their perspective, to do on the matter.

Senator SIEWERT—I would hope that this would not be the case, but if a disagreement
eventuates then the tribunal has a lot of access to resources; it has its internal resources—
geospatial resources—and various other levels of expertise. If there is a disagreement with the
tribunal about a case and the court takes a different approach, you are then perhaps going to need
to also engage other expertise to deal with the issues that the tribunal would normally deal with.
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Mr Soden—Not necessarily.
Senator SIEWERT—How would you handle it?

Mr Soden—It all depends on what is going to happen to the case. Let us assume that thereisa
difference between the parties and the tribunal about whether the matter ought to stay in the
tribunal for mediation and that the parties say to the court, ‘We would like the matter to be taken
back into the court for the purpose of having something else done to it.” There are a range of
things that could be done. There might be a requirement for some early evidence to be taken on a
particular issue. There might be a request to the court that it take control and give directions in
relation to an issue that needs to be heard and determined by the court. To be frank, there may be
arequest from the parties for the matter to go back to the court so that the court can refer it to
mediation by one of the court staff on a particular issue that the parties think the court staff
might be very good at resolving—some particular conflict involving overlap or whatever. So it
does not follow that there would be the impact that you mentioned.

Senator SIEWERT—Wohen you are reviewing the cases, | presume that you are not going to
be taking over more intensive management of cases just where the parties request that; | presume
you will look at it and, if there has been no progress, you may potentially have a more active
involvement in that particular case despite the parties not requesting that you do 0. Isthat right?

Mr Soden—I think that is a very fair assumption. The one thing that must be remembered is
that these are all proceedings in court. They are all pending proceedings in the court. We are
concerned, as many other people are, about how old they are and how long they are taking. We
think it is certainly very appropriate to review these cases, particularly where the parties might
ask us not to do anything, asto what the reason is. What is behind them?

Senator SIEWERT—I will ask you a question that was raised by the National Native Title
Council this morning. Ms Anderson was here when the issue was raised. The issue is changing
the presumption of connectiveness and changing the legislation. They are proposing that an
amendment be introduced that changes the presumption of connectiveness along the lines that
Justice French articulated in his recent article.

Mr Soden—Which, as | must place on the record, was written when he was a judge of our
court.

Senator SIEWERT—Yes.

Mr Soden—It would be wrong to suggest that it is an article of Justice French as the Chief
Justice.

Senator SIEWERT—Yes, | appreciate that. The chair may tell me that | am not allowed to
ask for an opinion, but | will ask, and then the chair can tell me no! Do you have an opinion on
whether that would be a constructive amendment? It does not have to be whether it isto this hill
or later on; the council was obviously suggesting that it be an amendment to this bill, but
whether it is or not—

CHAIR—That is not a matter that we are inquiring into, so—
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Senator SIEWERT—I am interested in your opinion as to whether you think that would help.
Mr Soden—It is probably not appropriate, Madam Chair, that | give an opinion.

CHAIR—That might be the subject of a letter you write, perhaps, rather than a question you
ask.

Mr Soden—It is probably not appropriate that | give an opinion, and it is not a matter that |
have given some careful thought to. | suppose it is fair to say that | am not in a position to give
opinions.

Senator SIEWERT—OKay, let me change the direction of the question. It was put by the
tribunal this morning that the issues around connectedness are—and | hope | am not misquoting
them—Ilargely the cause of delay in the bulk of cases. How would you intend dealing with that
issue? My understanding of part of their contention was that these changes to the way that we
are addressing mediation will not address the bulk of the delays because that is about
connectedness and the lack of documentation, and therefore in the longer term that needs to be
addressed—sorry, no, they did not say that. My comment then is. how are we going to address
those issues? In other words, are the changes that this bill proposes to make going to deal with
the bulk of the delaysthat it seems to me everybody really wants to deal with?

Mr Soden—I do not think there is an easy answer to that question, and | will—
Senator SIEWERT—If there was we would not—

Mr Soden—qgive you my personal view. | would be surprised if it were not shared by many of
the judges of the court. Connection and the attitude taken by respondents to connection are a
problem. | believe, however, that the court being seen and being given the responsibility and
accountability for managing all of these cases will put an emphasis on the judges to find ways to
resolve some of the bottlenecks caused by the attitudes being taken into connection material. The
big, fundamental difference between us and the tribunal in relation to that issue is what the
judges can do by way of orders of the court, from the powers that they have, which may put
some real pressure on the respondents to change their attitude in relation to their approaches to
requirements for connection material. That is my view. | know it is shared by many of our
judges. | would hope that this new responsibility would refocus our attention on the issue of how
to solve the problem of connection.

Senator SIEWERT—Thank you.

Senator TROOD—So what are the particular provisions in this bill that are giving the court
the capacity to take amore central role in managing these cases?

Mr Soden—I cannot tell you the number in the amended bill, but in essence it is the provision
that takes away the mandatory referral to the tribunal—or, in a policy sense, the provisions of the
bill that shift the responsibility from the tribunal to the court by the removal of the mandatory
requirement for the court to refer the matter to the tribunal for mediation.
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Senator TROOD—So it is this particular provision on which you hang your argument about
the capacity of the Federal Court to take a more proactive role in managing these issues and the
assumption upon which you have built your activity with regard to coordination and taking a
more proactive role, reviewing all the cases and things of that kind. Isthat right?

Mr Soden—In some senses it has refocused our role to what it was prior to the 1 July
amendments where that mandatory referral to the tribunal came into existence. Prior to that we
had that role, though we did not exercise it probably as powerfully as it might arise as a result of
these amendments where the court is given clear responsibility and authority. But since 1 July
2007, as a result of those amendments and the expectation that everything be referred to the
tribunal and the court not mediate, we have not. This reverses that, and we are proposing to take
that responsibility, take it seriously and accept the accountability. We have heard the comments
about coordination across the country; we take that seriously. And we agree with the concerns
that have been expressed broadly that things have taken too long and there needs to be changes.

Senator TROOD—I think we all agree on that point, that these claims take far too long to
resolve, but there are obviously matters of evidence and a great deal of complexity involved with
them. Your submission lists on page 3 arange of options which are available and which | assume
you are now saying to us you intend to exercise. But these options are already available for the
court, aren’t they?

Mr Soden—In essence, yes; but, as | explained, we have not focused on those kinds of
options since 1 July 2007 where the main responsibility has been with the tribunal.

Senator TROOD—Why not? The court has had the entitlement, the right, the jurisdiction and
the power to exercise these options if it chooses to do so. What are you saying—that it has
abrogated its responsibility and basically said, ‘We're not proposing to exercise these options,
we're going to give it to the tribunal to sort out’?

Mr Soden—No, certainly not. | think it is fair to say the judges have been conscious of the
expectation in that legislation that matters ought to remain in the tribunal until the possibility of
amediation is exhausted.

Senator TROOD—So the powers have been there but the court has been reluctant to exercise
them for fear that it will tread on the responsibilities of the tribunal?

Mr Soden—No, | do not think we would have any fears about treading on the responsibilities
of the tribunal if that was the right thing to do in certain cases. | think the court in respect of any
meatter before it at any time has been conscious of a number of issues: the wishes of the parties,
the applications of the parties, the views of the parties, the fact that the matter is in the tribunal,
the status of the matter in the tribunal and, as well, the fact that those amendments that |
mentioned—the 1 July 2007 effective amendments—were clear in their message that the matter
should remain in the tribunal unless for some special reason the court pulled it out of the
tribunal—but that has been the exception rather than the rule.

Senator TROOD—Correct me if | am wrong but the amendments were also clear in their
message that the powers that the court already had to manage these cases were not being
removed fromit; that if a judge of the court chose to exercise these powers in relation to any one
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of the large list that you have put in your submission—management of claims on a grouped or
regional basis, early neutral evaluation etc—then that judge could use any of those powers at the
time if he or she chose to do <.

Mr Soden—And has, for good reason.

Senator TROOD—I am just struggling to come to an understanding as to why things had
changed. It seemsto me there are two mattersthat are substantive here. One is that the court will
now have the capacity to be able to appoint mediators and the second is that it does not
necessarily have to send things on a mandatory basis off to the tribunal. Beyond that, the court’s
powers in some cases are reinforced and clarified but they are essentially the same powers as the
court has had for along period of time.

Mr Soden—The court has always had the power to appoint mediators. Prior to the 1 July
2007 amendments it made orders appointing some of its staff as mediators in native title
jurisdiction.

Senator TROOD—When you say ‘its staff’, do you mean your registrars?

Mr Soden—Yes, and there were some other non-Federal Court employees engaged in
mediations under the existing provisions of the Federal Court of Australia Act and the rules, but,
as | said, since 1 July 2007 the clear policy was that matters should go to the tribunal first and
they should stay there until the possibility of a mediated result was exhausted.

Senator TROOD—Are you saying the court took that policy from what it understood to be
the thrust of the amendments that came into force on 1 July 2007?

Mr Soden—I think that was the thrust of the amendments, yes.

Senator TROOD—How many of the justices of the court actually deal with native title
ISsues?

Ms Anderson—There are 11 judges of the court who have native title list judge
responsibilities, which means they coordinate and look at the overall list in aregional or a state
context but do not necessarily actively manage a case one on one. Overall we have 18 judges
managing or having some involvement in native title cases. For example, Justice Finn is hearing
the Torres Strait sea claim, which has now had judgment reserved. There are a number of judges
who have matters like that and there are 11 who have an active coordinating role in the list.

Mr Soden—I was going to say 20—I was close!

Senator TROOD—You were not far off—no, that is good. In light of this additional
responsibility as you see it that the court is assuming, do you anticipate that more judges are
going to be brought into dealing with native title matters or are you comfortable that the number
you have assigned to that area is good enough?
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Mr Soden—No. There will be more judges involved in native title cases. There isa clear view
amongst the judges that there is a keenness or willingness for more judges to be involved in
native title cases, and that will occur.

Senator TROOD—Perhaps you cannot answer this question at this stage, but are you
thinking that there will be a substantial expansion of the number of judges or are we talking
about adding two or three that will take on lists?

Mr Soden—No, not take on lists. | think the number of judges managing the lists will remain
fairly constant—the 11 that Ms Anderson mentioned. As a result of that increased management
activity of those judges there is probably going to be a need for more judges to be involved in
the issues or the work arising from that increased activity, but that does not mean there will be
trials. There might be something that needs to be done by a judge short of atrial, and there will
be more judges willing and available to do that work.

Senator TROOD—What are the individual judges doing about gaining some kind of
background in native title law and resolution?

Mr Soden—Some of them already have experience in native title, but they just have not been
a judge involved in a native title matter. Those judges and other judges who are interested in
getting that experience were actually at that meeting | mentioned earlier, held two weeks ago,
involving the judges to be involved in managing and coordinating native title.

Senator TROOD—Did that meeting two weeks ago include the existing judges involved in
native title or the existing judges and those who are likely to be drawn in to practise in this area?

Mr Soden—Not everyone who wanted to be there was able to go from amongst those judges
who have existing responsibilities for list management or have existing experience. Other judges
who have not yet had an allocation of a native title trial were at the meeting, but | do not think
that that group is the total number of judges that is likely to ultimately be involved in native title
matters.

Senator TROOD—Your submission refers to the matter of coordination and consistency as
being a desirable objective in this area of public policy, but we have this difficulty, have we not,
of justices being rather reluctant to follow particular injunctions as to how they should act in
their own courts in this area. This has been a consistent problem, hasn't it, between different
judges of the court in Queensland and Victoria, for example, and across states. They have had
quite different approaches to questions of native title. How are you going to solve that problem?

Mr Soden—You mean questions of the management of native title, not questions of native
title?

Senator TROOD—Yes.
Mr Soden—There are different views, as a matter of law, in relation to what—

Senator TROOD—No, | am not suggesting that justices are doing different things, but the
process, and how it is managed, is a critical part of the problem. There seem to be profoundly
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different approaches among the different judges on the actual management of cases. That affects
their own sense of their independence, and their constitutional independence of course, and it is
not clear to me that the court, or indeed the Chief Justice, has the capacity to rein in that sense of
congtitutional propriety that they have.

Mr Soden—There have been some issues arising in the past as a result of the different
approaches taken by the different judges. That is not to say that the different approaches were
necessarily wrong in the places they were exercised.

Senator TROOD—No, | am not making that point.

Mr Soden—So it does not follow that there needs to be a consistency of approach by judges
in one state as compared to another state. That needs to be clear, from our perspective. You may,
however, have a judge in one state—whether it be Queensland, Victoria or Western Australia—
taking a different approach in relation to different cases. That is not a matter of judicial
independence; it might be simply a matter of different cases needing different attention. It should
not be assumed that cases which, on the face of it, appear similar ought to receive the same
attention. That is the essence of the judicial process. Often it is up to the judge who can see what
might be the best thing for a particular matter. That inconsistency is something that we believe
can be very beneficial. Consistency might have the effect of dumbing down an approach rather
than taking advantage of the innovation that might be available.

Senator TROOD—I do not disagree with that. Clearly these claims are all different and they
may well demand different kinds of approaches to their resolution. That means, at different
stages in the process, one might give directions which would take a case on a different course
from another one that the same judge is handling. | do not have any difficulty with that, but | do
think some general consistency in the way they are dealt with, and the speed they are dealt with
et cetera, is adesirable objective.

Mr Soden—We certainly accept that the institutions involved in the native title will benefit
from a better understanding of what is likely to happen as a result of a matter before the court.
There was a mention in one of the questions earlier on about whether the court is going to give
some guidance or a practice note. The answer is yes we will. It will be very comprehensive, it
will give an explanation of what is expected and it will list a whole lot of options that the court
will focus upon. The consequence of that will be that some of the institutions that have been
involved will need to think about how they might do things differently—faster or in a different
way. That, we believe, is not necessarily a bad thing arising from a refocused attention on these
matters, alook again at everything that is pending, and some things are going to change. Where
do you think this leaves the tribunal in this process?

Mr Soden—Involved.

Senator TROOD—Involved?

Mr Soden—Yes. We have had meetings with the tribunal. We have told them the kinds of
things that | am expressing here. We can understand the tribunal’s concern about being clear

about what we are going to do. We are being is clear as we can, at this stage, about what we are
likely to do, but things will change, things will be different. At the end of the day, there are going
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to be many matters that are likely to remain in the tribunal for mediation in the ordinary way. On
the other hand, there is going to be a new look at some of these matters, and some might be
referred to another person for another process.

Senator TROOD—BUt you still see the tribunal as having a critical and important role in the
whole process of resolution. After all, there is a very considerable resource there. There is an
aready established institution with a great deal of expertise in mediation. | am sure the
government has told you there are no more resources available for exercising this responsibility.
You cannot expect any more resources so you are going to have to manage the additional powers
that you are undertaking within your existing resources. Perhaps that means that the tribunal will
end up with more work than it previously had.

Mr Soden—We expect the tribunal to continue to perform a very important role in mediating
native title matters and in providing the other facilities that it undertakes. But to be frank it
would be wrong to assume that every matter that is presently before the tribunal will remain with
the tribunal. The process that | mentioned, of the court looking at every case that is pending, will
result in some things changing.

Senator TROOD—So you are foreshadowing the possibility that some issues currently
before the tribunal might be removed from the tribunal ?

Mr Soden—Yes. | could not exclude that possibility.

Senator TROOD—Conversely, does it follow that the tribunal might become more fully
seized of responsibility for some issues which are not before the tribunal.

Mr Soden—That possibility istrue; yes.

Senator TROOD—Just on this matter that | have explored, of appointing a mediator—I think
it is section 86—is it your understanding that the legislation, when it appoints a mediator, is not
envisaging that it would reach into the tribunal to appoint a particular member of the tribunal as
amediator?

Mr Soden—No, we have never done that. A matter is referred to the tribunal for mediation.
There is no proposal that | am aware of—and | would be aware of it—for the court to appoint a
member of the tribunal to do a mediation. There is no suggestion of that at all. | do not know
where that has come from.

Senator TROOD—You had said that some things are going to change.

Mr Soden—That will not change. But let me make it clear that if the court decides that
another person—not a tribunal member—is to receive a mediation, it will make an order for a
person to be a mediator. | heard a question, earlier on, about whether we are going to refer a
meatter to another institution for mediation. | cannot imagine what institution that might be, and
that is not on the radar so far as | am concerned at this stage. We would be very, very concerned
about who is going to mediate a native title matter. That is why we have no difficulty with
referring the matter to the tribunal and leaving it to the president to work out who receives it.
That is quite acceptable. We have no problem with that at all but when it comes to someone else
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we will be very concerned about who that person is. We are very likely to get the views of the
parties to the proceedings about the particular person who might mediate a matter or undertake
some other ADR function but | do not envisage at this stage any reference to any other
institution for mediation, other than the tribunal.

Senator TROOD—I see. Do you have a list of people with expertise in the area of native
title?

Mr Soden—No; we do not have alist but we know of people. It may be that we do generate a
list but not alist that would be exclusive in the sense that we would only use those people. That
would take away the opportunity of using someone where the parties have said: ‘We've got this
issue. We think this person is the ideal person to resolve it. If that issue is resolved we will be
able to settle this matter.” That would be an attractive option.

Senator TROOD—I can see that. | am not suggesting you should not go beyond that. | am
interested to know whether there is a body of people here who have expertise that could be
called upon—

Mr Soden—Within the court—

Senator TROOD—to participate in the process. You have mentioned the registrars. You do
not have in mind anybody else in the court, do you?

Mr Soden—No.

Senator TROOD—So we are talking about other mediators—mediators outside the court. |
do not have any difficulty in identifying them. What | am interested to know is whether that they
have the skills, the expertise and the qualifications that are necessary—and indeed that they are
avoiding any possibility of conflicts of interest in resolving the matter.

Mr Soden—All of those things would be automatically considered before we would make
any referral to another person for mediation. One issue that | should mention, just so that you
know the extent of the options that we are thinking about is, is that we might decide that if we
referred a matter to one of our registrars for mediation that it might be beneficial for a co-
mediator to be involved. That person might be an Indigenous person who is a person that the
applicants are happy to have involved and who might be able to bring some special benefit to the
process in being a co-mediator in the process. They are the kinds of things that we are thinking
of as ways in which these very old and languishing cases can be accelerated.

Senator TROOD—Can you have a co-mediator who has an interest in the proceeding? The
purpose of a mediator is to have someone who is separate from the parties to the proceedings.

Mr Soden—I hesitate to say ‘no’, because | would not want to exclude the possibility. It
would be a rare instance where a co-mediator would have any interest in the outcome. That, |
agree, would be contravening the principles of a mediator. But if all of the parties agree that a
particular Indigenous person would be an excellent person to have and would help in the
facilitation of the mediation, it would be a factor that we would have to think about very
carefully.
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Senator TROOD—That is a profoundly different proposition to having someone who is
related to the applicant.

Mr Soden—I did not want to suggest that we would have an Indigenous person related to the
applicant involved in co-mediation.

Senator TROOD—I thought that you said that.
Mr Soden—No.
Senator SIEWERT—He said ‘acceptable’, which is different.

Senator TROOD—For a mediator to be properly exercising the role that | understand that
mediator has they would have to be a person acceptable to the parties, not just the applicant.

Mr Soden—That is clear. | agree. | wish to make that clear, yes. They would have to be
acceptable to all the parties.

CHAIR—Thank you very much for your attendance this afternoon. Your appearance is noted
and very much appreciated. | thank all the witnesses who have given evidence before our
committee hearing today.

Committee adjourned at 3.07 pm
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