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Friday, 10 August 2007 Senate L&CA1

Committee met at 7.59 am

CHAIR (Senator Barnett)—Good morning, everybody. This is the hearing of the Senate
Standing Committee on Legal and Constitutional Affairsinquiring into the Northern Territory
National Emergency Response Bill 2007 and related bills. The inquiry was referred to the
committee by the Senate on 9 August 2007 for report by 13 August 2007. The Australian
government’s legidation package for the national emergency in the Northern Territory
comprises five bills: the Northern Territory National Emergency Response Bill 2007, the
Social Security and Other Legidation Amendment (Welfare Payment Reform) Bill 2007, the
Families, Community Services and Indigenous Affairs and Other Legislation Amendment
(Northern Territory National Emergency Response and Other Measures) Bill 2007, and two
appropriation bills. The provisions of the legislative package flow from measures announced
by the Prime Minister and the Minister for Families, Community Services and Indigenous
Affairs on 21 June 2007. This announcement noted the significant reports of abuse and
potential neglect of children, including the report of the Northern Territory Board of Inquiry
into the Protection of Aboriginal Children from Sexual Abuse.

The committee received submissions as at the close of business yesterday for this inquiry.
All of those submissions have been authorised for publication and will be available on the
committee's website. | am advised there are now 51 submissions. The committee appreciates
the attendance of all witnesses at the hearing today, particularly those who have travelled from
interstate. Your efforts are of considerable assistance, and | thank you. | remind all witnesses
that in giving evidence to the committee they are protected by parliamentary privilege. It is
unlawful for anyone to threaten or disadvantage a witness on account of evidence given to a
committee and such action may be treated by the Senate as a contempt. It is also a contempt
to give false or misleading evidence to a committee.

The committee prefers al evidence to be given in public but, under the Senat€'s
resolutions, witnesses have the right to request to be heard in private session. It is important
that witnesses give the committee notice if they intend to ask to give evidence in camera. If a
witness objects to answering a question, the witness should state the ground upon which the
objection is taken and the committee will determine whether it will insist on an answer,
having regard to the ground which is claimed. If the committee determines to insist on an
answer, a witness may request that the answer be given in camera. Such a request may of
course also be made at any other time.
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AHMER, Ms Kari, Assistant Secretary, CDEP Program Management Branch,
Indigenous Employment and Business Group, Department of Employment and
Workplace Relations

SANDISON, Mr Barry, Group Manager, Working Age Policy Group, Department of
Employment and Wor kplace Relations

FIELD, Mr Anthony, Branch Manager, Legal Services, Department of Families,
Community Servicesand I ndigenous Affairs

GIBBONS, Mr Wayne, Associate Secretary, Department of Families, Community
Servicesand I ndigenous Affairs

HARMER, Dr Jeff, Secretary, Department of Families;, Community Services and
Indigenous Affairs

HAZLEHURST, Mr David, Group Manager, Families, Department of Families,
Community Servicesand I ndigenous Affairs

HUNTER, Mr Bruce, Department of Families, Community Services and Indigenous
Affairs

McKAY, Ms Robyn, Acting Deputy Secretary, Department of Families, Community
Servicesand I ndigenous Affairs

MOODY, Ms Donna, Group Manager, Funding and Governance, Department of
Families, Community Services and I ndigenous Affairs

DE CARVALHO, Mr David John, Department of Health and Ageing

WILLIAMS, Dr Timothy Keith, Senior Medical Advisory, Department of Health and
Ageing

CHAIR—I welcome representatives from the Department of Families, Community
Services and Indigenous Affairs, the Department of Employment and Workplace Relations,
the Department of Health and Ageing, and the Department of Education, Science and
Training. | remind senators that the Senate has resolved that an officer of a department of the
Commonwealth or of a state shall not be asked to give opinions on matters of policy and shall
be given reasonable opportunity to refer questions asked of the officer to superior officers or
to a minister. This resolution prohibits only questions asking for opinions on matters of policy
and does not preclude questions asking for explanations of policies or factual questions about
when and how policies were adopted. Officers of the department are also reminded that any
claim that it would be contrary to the public interest to answer a question must be made by a
minister and should be accompanied by a statement setting out the basis of the claim.

Before | invite witnesses to make a short opening statement | wish to make two further
points. Firstly, | remind all witnesses that, in light of the tight scheduling of the hearing and
the large number of senators with an interest in the inquiry, opening statements should be kept
brief to enable members of the committee to ask questions. | ask all senators and witnesses to
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be alert to the program that has been agreed by this committee. | place on record my intention
to apply the rules of the Senate to ensure that we keep to the program.

Secondly, it would be appreciated if one or several department representatives could
remain during the hearing so that they could either table a response to questions or respond
verbally at the conclusion of the hearing. Thank you very much. | now invite the department
representatives to make a short opening statement.

Dr Harmer—I do not wish to make an opening statement. What | wish to do is to indicate
that | have got a number of senior officers here, hopefully to assist the committee. | have also
with us, as you indicated in your opening statement, officials from the Department of Health
and Ageing, the Department of Employment and Workplace Relations, and the Department of
Education, Science and Training. | propose to stay at the table and to call witnesses from
those departments to assist us as necessary.

CHAIR—Thank you very much. Mr Gibbons or Ms McKay?
Mr Gibbons—No.

Senator CROSSIN—Senator Ludwig and | predominantly want to ask questions about the
costings in the supplementary portfolio statements. We might have a few other issues that go
to the implementation later on in our questioning. My first question to you is. most of the
PBSs we had a chance to ook at overnight do not contain any specific information on the
impact of these measures in the forward estimates years. Can you explain to me why that is
the case?

Dr Harmer—The government, in putting the appropriation bill together for this
emergency measure, appropriated funding for 2007-08. We and the government are till
considering the implications of some of those measures into later years. That will be a matter
for consideration shortly but is not included in the documentation at the moment.

Senator CROSSIN—To be really clear about that, are you suggesting, say, in the Health
and Ageing portfolio—and | know we are probably going to jump across all six or seven that
we have—where you might have an alocation for improving child and family health of
$466,000, that at this stage you anticipate expending that by 30 June next year? If it is to
move to another financial year, that information will come in the next nine months or so—is
that right?

Dr Harmer—Yes. The money provided for in the appropriation bills that the senator
referred to in his opening statement is for 2007-08. Some of those measures will clearly
require funding into later years; some of them possibly will not. We have not yet established
exactly which of those will and how much, and the government will be considering those
shortly.

Senator CROSSIN—So, if we get to December and you find that certain measures will
require an additional allocation or an ongoing allocation, we will see that before 30 June—
probably, | suppose, in next year’s budget. Is that correct?

Dr Harmer—You will certainly seeit either at or before next year’s budget, yes.

Senator CROSSIN—Has any provision been made for the measures into the forward
estimates? It isjust limited to the current financial year at this stage—is that right?
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Dr Harmer—The appropriation bills that we are considering today are just for 2007-08.

Senator CROSSIN—What impact does that have on any contracts—for example,
infrastructure construction contracts?

Dr Harmer—There will be some. Many of the departments have considerable funds in
some of these outcomes which can accommodate longer term contracts, but the government
will be looking at the implications of these first-year expenditures for the long term in the
near future.

Senator LUDWIG—Does that mean a contract can only go up to 30 June 2008? How can
you then make provision for a contract longer than that if some of these measures have to
extend beyond that?

Mr Gibbons—Let's take the case of maintenance on housing. In the budget this year there
was $1.6 billion provided over four years for housing and housing maintenance, and a
significant proportion of that will be spent in the Northern Territory. There is some
supplementary funding in this appropriation bill, but we do have the ability to commit to
contracts longer than this year in key areas like housing maintenance, infrastructure works et
cetera.

Senator LUDWIG—But do you have any detail as to which contracts you can and you
cannot extend—in other words, which contracts will extend beyond 30 June 2008, which
contracts you can apportion this amount of money to from the existing budget and on what
basis or which contracts you cannot, which will make those contracts reliant upon waiting for
future funds to be committed? Do you have any detail of that type?

Dr Harmer—We do not have that with us today, no. But, as Mr Gibbons has said, for
some of the big elements of expenditure, like housing, there are sufficient funds in our current
forward estimates budget to accommodate any contract we are likely to want to sign for the
Northern Territory.

Senator CROSSIN—I specifically want to ask some questions about the FaCSIA
supplementary PBS. Let us go to the figures here. If we look at the different programs, on
page 3 | see five different areas in outcome 1. The magjority of the funding it would seem,
$54.6 million, will actually go to coordination. | am assuming that that is the administration,
isthat correct?

Dr Harmer—If you like, we can give you a bit of a run-down of what is included in
“coordination’.

Senator CROSSIN—That would be good.

M s M oody—There are a number of things included in that item: the costs of the task force
and the operations centre currently based in Alice Springs; the cost of government business
managers, support for volunteers; community engagement; a range of whole-of-government
support, including things like leasing motor vehicles that have been provided across all
agencies working in the response; some additional policy support for FaCSIA; and various
corporate costs associated with supporting people, both government business managers and
the ops centre, through the measure.
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Senator CROSSIN—Is this the total alocation? So out of ‘employment and welfare
reform’ we have around $39.5 million?

M s M oody—For FaCSIA?
Senator CROSSIN—Yes, for FaCSIA.
MsMoody—VYes.

Dr Har mer—Remembering that the appropriation for FaCSIA around welfare reform will
also channel through to Centrelink, so there are considerable Centrelink costs included in that
| think.

Ms Moody—Yes, in fact most of the money under ‘employment and welfare reform’
actually flowsto Centrelink for their work.

Senator CROSSIN—That will be for additional officers and infrastructure in Centrelink?
The payment for Work for the Dole will bein the DEWR PBS; isthat right?

M s M oody—I believe so, but | would need to consult with somebody on that.

Dr Harmer—I am pretty confident that that is true. For our part it will be for the
employment of Centrdink officials who will go out and interview people, help manage the
quarantining et cetera.

Senator CROSSIN—Is the housing and land reform of around $19.8 million to build new
houses for Indigenous people?

Ms Moody—No. The money for the building of houses is contained within existing
programs within FaCSIA, so there is no money for the construction of new houses for
Indigenous people in the appropriation.

Senator CROSSIN—So of the $587 million there is no new money for any additional
houses; isthat what you aretelling us?

Dr Harmer—There is some money in this for the maintenance and the fixing up of houses
and, as Mr Gibbons said, the government announced in the budget this year $1.6 billion for
Indigenous housing over the next four years. A large proportion of that the minister has
already made it clear will be available for the Northern Territory. We have considerable
resources for housing already appropriated in the budget. We also believe that, with
government business managers on the ground and Work for the Dole projects initiated in
many of these communities, we will be able to bring into operation considerable numbers of
houses that are currently dilapidated or in disrepair.

Mr Gibbons and I, for example, attended Kintore, one of the towns in question, on the
western border of the Northern Territory, between the Northern Territory and Western
Australia. On the day we were there there were 12 houses that were uninhabitable because
they had windows broken, doors knocked down, kitchens and/or bathrooms inoperable and
lots of stones on the roof et cetera. Our conclusion was that, for a relatively small amount of
additional money, with some Work for the Dole projects and with some volunteers who have
electrical and plumbing skills, we will be able to bring those houses into operation for well
below the cost of a new house, which may be up to $500,000 in those sorts of locations—
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probably for as little as $25,000 or $30,000. We will be spending quite a bit of time with those
projects.

Senator CROSSIN—Where will the money to repair those houses come out of—this
housing and land reform allocation?

Mr Gibbons—It is aready provided for in the budget this year, in the ARIA program
funds, the $1.6 billion that | mentioned earlier.

Senator CROSSIN—So exactly what is this $19.8 million going towards?

Mr Gibbons—This includes funds for the provision of demountable accommodation in
remote communities for government business managers, for Centrelink officers and in some
cases for temporary accommodation for police while permanent police accommodation is
constructed. Given that we are becoming the landlord of these communities for a period, there
are some responsibilities associated with the maintenance of infrastructure in these
communities that this funding will cover.

Senator CROSSIN—So far we have got $54.6 million, $39.4 million and $19.8 million,
all to be spent either within or on departmental areas.

Dr Harmer—To make a difference in some of these communities, we will need
considerable additional support—policing, government business managers, increased
Centrelink officials et cetera, and the task force, as Ms Moody mentioned. There is a
considerable additional administrative workload in making this successful.

Senator CROSSIN—Is the $2 million for promoting law and order for additional AFP?
Surely that would beinthe A-G's PBS.

M s M oody—The funding for AFP officers seconded to the Northern Territory is within the
Attorney-General’s portfolio. Within the FaCSIA portfolio is the cost of the state police who
will be seconded to the Northern Territory. It also includes some support to the Northern
Territory police for the cost of that deployment and some additional support for infrastructure
for that deployment.

Senator CROSSIN—In general, how many staff do you anticipate will be deployed to the
communities to be there permanently and how many will be there temporarily?

Dr Har mer—I am not sure we can give you a precise answer to that today. We can tell you
that of the order of between 60 and 70 government business managers will be on the ground
permanently. It is quite likely that Centrelink, to manage the quarantining et cetera, will need
to deploy staff and open some new offices. It is not clear yet to us the extent that the
Department of Employment and Workplace Relations will need permanent officials on the
ground to manage the Work for the Dole and some of the CDEP reforms. As Ms Moody said,
we will be partly paying for the deployment of some of the additional police, particularly the
state and territory police.

Senator LUDWIG—Are you able to provide from each department output the number of
staff that will be allocated to the Northern Territory response, whether they will be allocated
in the Northern Territory or in Canberra or other locations and whether they are full time or
part time and continuing or ongoing staff, so that we can understand the response that you are
going to make in terms of staffing?
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Dr Harmer—I do not believe we can give you a definitive answer on that today. We have
done most of the communities in terms of the survey work, and made some assessments about
what is needed. We have not completed that for the 73 communities yet. We have provisions
in the budget which are estimates for what we think we will need. We can probably give you
an indication around each department of what we think, but | am not confident it would be a
final figure for the year.

Senator LUDWIG—An indication would be hel pful—
Dr Har mer—Okay.

Senator LUDWIG—and the amount of appropriation that has been allocated to support
those staff.

Dr Harmer—We will try and get that for you during the morning.

Senator LUDWIG—And then, in addition to that, can you indicate whether or not they
will be permanent. | will use the general phrases | am more familiar with, but you can put
them in the Public Service way—

Dr Har mer—Sure.

Senator LUDWIG—I aminterested in those who are permanent, those who are secondees
from other state or territory organisations, those who are Commonwealth secondees and those
who are new empl oyees and the basis upon which they will be employed.

Dr Harmer—We will do our best for you on that. Probably the best time to do it will be
when Mgjor General Chalmers is here as head of the task force operations in Alice Springs. |
think he will be here at about 2.30 pm. We will try and haveit ready for then.

Senator CROSSIN—So $235 million of the $501 million being appropriated in
Appropriation (Northern Territory National Emergency Response) Bill (No. 1) 2007-2008 is
for departmental outputs. |s that correct?

Ms Moody—That does not mean it is being spent, for instance, on departmental staff; it
just means that, from a finance classification, it is appropriate to put it into the departmental
budget. But it can then be spent on a series of different issues. For instance, our
reimbursement of the state police costs is sitting in that figure.

Senator CROSSIN—But $235 million is the right amount, isn't it?
Mr Hunter—The total for FaCSIA is $261 million. On the departmental side it is $121

million with $34 million in capital. On the administered side there is an additional $105
million, which includes the payments to the states.

Senator CROSSIN—Is there any funding under any of the measures in any of the
portfolios to improve roads in the communities?

M s Moody—No, thereis not.

Senator CROSSIN—I will take you to the DEWR PBS. As | understand it, under
DEWR's PBS in outcome 3 there is a decreased administration appropriation of around $76
million. | am assuming that is for the abolition of CDEP. Is that correct?
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Ms Ahmer—Yes. The amount that you have referred to is the offset—the reduction in the
CDEP appropriation of $76 million.

Senator CROSSIN—Your departmental appropriations for this outcome, though, have
increased by $23 million. Can you explain to me why your departmental costs have increased
by that amount? | want to know why you have a decrease of $76 million in one area but an
overall increase of $23 million.

Ms Ahmer—The departmental expenditure that has been referred to in the estimates
statement is a mix of work. It is partly additional staffing that is required to implement the
changes. With the phased removal of CDEP we need to put in place community brokers and
transition officers for the department to make sure that we can have a smooth transition. The
transition officers will be working on a one-on-one basis with each of the organisations to
look at activities that are being undertaken to determine precisely what is happening to each
of the close to 8,000 participants that are in place.

Senator CROSSIN—When you say ‘organisations, you are talking about CDEP
organisations, aren’'t you?

Ms Ahmer—Yes, CDEP organisations. So we will have a group of people to work very
closely with the organisations to make sure that we can track participants, that we can move
participants into work and undertake the necessary actions to work with organisations to make
sure that they can manage the change. We are also putting in place community brokersfor this
financial year. Hopefully most of the community brokers will be living within the community
itself. Because there are significant changes to the CDEP and also the accelerated lifting of the
remote area exemptions, we want to put people in place who can broker sol utions between the
new service providers that are coming through, work with the organisations to think about
what they need to do to actually participate in that new service space and also work closdy
with participants to make sure that they are aware of their obligations. Particularly with the
remote area exemptions, there is a new participation requirement for alot of people. We need
to make sure that we minimise the impact on those people and ensure that they do understand
what their new obligations are. So there is one-off staffing required for this financial year for
both of those obligations.

We also have some additional staffing in to manage the build-up of the new contracts. Part
of the CDEP changes but also the acceleration of the lifting of remote area exemptions will
involve putting in place an expanded provider of Australian government employment services
contracts. There will be alot more peopl e accessing those services. We need to make sure that
we have contract management staff that are working closely with all of those providers to
make sure that they are actually undertaking services and delivering the services that we need.
Also embedded is travel.

Senator CROSSIN—In the PBS, what amount has been allocated against the Work for the
Dole?

MsAhmer—Work for the Doleis close to $12 million.

Senator CROSSIN—So we have gone from $76 million, which was a payment out for
CDERP, to $12 million for Work for the Dole?
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Ms Ahmer—The Work for the Dole also covers off the accelerated removal of the remote
area exemptions. There are 5% thousand people who are currently subject to remote area
exemptions in the Northern Territory. The measure that you see in the estimates covers both
the phased removal of CDEP and the removal or lifting of remote area exemptions.

Senator CROSSIN—Is it anticipated that you would actually move the money for CDEP
for individuals to an employer, as was the proposal in the budget, for the 825 Indigenous
peoplein urban centres? Take, for example, Aboriginal education workers in schools. Is there
aproposal in this budget that you would take the CDEP component for that salary and perhaps
pass it on to the Northern Territory government so they can then top that up and employ
people on a public sector salary?

Ms Ahmer—With the Australian government services we are looking at transferring
funding. We are looking at working closely with the Northern Territory government, the other
Australian government agencies and also private sector employers to look at how we can
unpick some of the cross-subsi disation and make sure that we can have fully funded positions.
That might include transfers of funds from the CDER . It could include provision of STEP, the
Structured Training and Employment Program, or it could include wage assistance. It will
depend on the circumstances of each individual. We are planning to work very closely looking
at individuals that are currently on CDEP to see how we can manage to transfer or convert
those jobs that are currently being undertaken by CDEPto be full jobs.

CHAIR—Senator Crassin, | will ask you to put one more question, to allow time for other
senators. We can come back to you if we have alittle more time.

Senator CROSSIN—AII right; | understand that. | have a question for DEWR. | cannot
reconcile the figures for DEWR that are listed in the appropriation bills and in the
supplementary estimates statement. The figure is $136 million appropriated for DEWR in
bills 1 and 2, yet the figure in the supplementary estimates statement is $107 million. Can you
explain that to me? In your PBS on page 4 you have $65.9 million and on page 10 there is
$42.1 million.

M sAhmer—Page 10 is referring to Indigenous Business Australia.

Senator CROSSIN—I understand that, but it is DEWR's PBS. | get a difference, between
$107 million compared to $136 million. Can you explain the difference there?

MsAhmer—I will have to take that on notice. | will have alook at that and when we come
back this afternoon | can bring a statement forward for you on that.

Dr Har mer—Senator, clearly we have not got very much time to get back to you so we
will try to get answers to some of these questions and provide them later in the day.

CHAIR—Thank you, Dr Harmer. Thank you, Senator Crossin; | will pass the questioning
to Senator Trood.

Senator TROOD—Dr Harmer, there has been some controversy in relation to this package
of legislative measures with regard to the application of the Racial Discrimination Act. Could
you take us through why the act is suspended in relation to this matter and the constitutional
basis upon which that is taking place?
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Dr Harmer—I will ask my colleagues on my left to take you through that. | make the
point that this has been a very intensive six-week exercise with a team of 20-plus lawyers,
including very close work with the AGS et cetera, so there has been a lot of very intensive
work over the last six weeks on this with a very big team of lawyers to put this important
package together.

Senator TROOD—I think we fully appreciate the complexity of the matter, Dr Harmer.

Mr Field—The congtitutional basis for the racial discrimination provisions is essentially
the same basis as for the other measures in the legislation—namely, the Territory’s power in
the Constitution.

Senator TROOD—Can you explain to us why the suspension of the act is necessary in the
context of these measures?

Mr Field—The three bills have dightly different provisions in relation to the RDA, so |
will first focus on the measures relating to the Northern Territory emergency response. The
bills make it clear that those measures in relation to the emergency response are special
measures, and special measures are based on the Convention on the Elimination of All Forms
of Racial Discrimination, which allows concrete measures to ensure the adequate
development and protection of individuals. The provisionsin the bills are intended to provide
a benefit to Indigenous Australians and to secure their adequate advancement and enjoyment
of their human rights on the same basis as others.

The exclusion from part Il of the RDA is limited to the five years of the emergency
response and is necessary so that the special measures in the emergency response can be
implemented without delay and without uncertainty. This is to allow the special measures to
address the crisis in the communities in the Northern Territory and to build social and
economic structures in those communities. The special measures are seen as measures to
protect children in a way which is consistent with Australia’s international obligations under
human rights treaties. So, in short, the provisions are necessary to allow the emergency
response to proceed without delay and without uncertainty so that the special measures
contained in the legislation in the three hills can be i mplemented.

Senator TROOD—My understanding is that the Racial Discrimination Act allows what
we might call positive discrimination in favour of a group within a community as defined in
the act; isthat right?

Mr Field—It allows special measures.

Senator TROOD—Special measures; essentially positive discrimination. In your view and
the view of the team working on this matter, this is in fact an act of special measures of
positive discrimination in relation to a particular class of people within the Australian
community; is that right?

Mr Field—Yes.

Senator TROOD—Therefore in your view there can be no question other than the fact that
it is an appropriate exercise of the powers within the context of the act.

Ms McKay—Section 8 of the RDA does not prohibit acts that are special measures, so a
special measure is a measure that aims to advance the rights of a particular group so that they
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can enjoy the same rights and freedoms as other people in society. However, section 8 also
provides that a law that authorises property owned by an Indigenous person to be managed by
another person without the Indigenous person’s consent is not taken to be a special measure. It
isfor that reason that we are seeking to exempt the measures, for alimited period, from part I1
of the act.

Senator TROOD—Presumably we have to look at the totality of the actions being
undertaken here.

MsMcKay—That is correct.

Senator TROOD—On my assessment, in relation to the totality of the actions, children,
mothers or other people within the community are benefiting substantially as a consequence
of these measures.

MsMcKay—That is correct.

Senator TROOD—Is there any question in your mind that this may be in any way a
breach of any international obligations that Australia may have?

Ms McKay—No. We have considered that quite closely. It is important that we observe
our obligations under the Convention on the Elimination of All Forms of Racia
Discrimination and our obligations under the Convention on the Rights of the Child, and we
believe these measures in fact fulfil our obligations internationally better than would be the
case if no action were being taken.

Senator ADAM S—I have questions of the Department of Health and Ageing on the health
issues. The Senate Standing Committee on Community Affairs has just been doing an inquiry
into the patient assisted travel scheme and | would like to ask some further questions. With
regard to the health checks for the children, ENT problems appear to be very much
accentuated in a number of the Northern Territory communities, the problem being travel
assistance and escorts to allow these children, if they do have problems, to go further afield
for specialist treatment. ENT specialists, we were told, are not available in the Territory. A
number of these communities are inside the limit of 200 kilometres for assistance for travel,
so my guestion to you is. as far as the health budget for the health checks goes, has any
allowance been made for extra travel costs?

Mr De Carvalho—In dealing with conditions that are identified as a result of the initial
health checks, we have teams actually going into the communities, so there is not a major
issue in terms of travel costs for the initial checks being done by the health teams. The health
teams are likely to find a range of conditions that require follow-up. We expect that ear, nose
and throat conditions will be amongst those, as well as a range of other conditions such as
skin conditions, for example, and anaemia. They might require some specialist treatment. In
those circumstances, the question of availability of specialists to deal with those conditionsis
avery real one. But the government is planning, as part of its initial follow-up to the health
checks, to put together teams of specialists to go out to the communities again on a basis
whereby they might be located in a regional centre, say Alice Springs, and then be able to
travel out systematically to other communities which might have a higher incidence of those
conditions and would justify a special visit by that group of specialists. So, while there is no
additional money that | am aware of in theinitial appropriations for this year for patient travel
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into regional centres, we have taken into account the problems that are likely to be
experienced or identified by the health check teams as requiring specialist follow-up and we
are planning to actually take the specialists out to the communities. In that sense, the travel
and distance issues have been thought about, but it is about taking the specialists to the
communities rather than the other way round.

Senator ADAM S—The second issue that arose was dialysis—that is, patients having to
move to an area where they can have dialysis. Unfortunately, there appears to be quite a lack
of available facilitiesin that area, especially with the machines and the time that is taken. Are
you looking any further forward with that issue?

Dr Williams—This initiative, as you know, is around Indigenous children. The issue of
dialysis does not commonly come up in the cohort that we are looking at in this child health
check initiative particularly.

CHAIR—I had two follow-up questions with regard to, firstly, the Racial Discrimination
Act and, secondly, the permit system. The Law Council submitted a submission late last night,
and it is now publicly available. On the permit system, they say that FaCSIA has not outlined
the basis of the minister’s decision to amend the permit system. Can you advise the committee
what basis FaCSIA used and what reasonsit has to amend the permit system?

Mr Gibbons—I have a short, one-page explanation of the relationship between the
government’s decision to change the permit system in a limited way and the initiatives more
broadly. | am happy to table that.

CHAIR—Thank you very much. That is received. In terms of the RDA, the Law Council
say that specia measures must be ‘reasonable and proportionate means of achieving
substantial equality’. Ms McKay, you have indicated—and | think your other officer, Mr
Field, has indicated—that you have assessed very carefully both the Constitution and our
international obligations. You referred to a number of international treaties. In terms of the
special measures being ‘reasonable and proportionate means of achieving substantial
equality’, can you advise the committee if you believe that is the case and on what basis you
believe that is the case.

Mr Field—The measures are time limited to the five years of the trial. On the Law
Council’s response: | looked late last night but did not see their submission up on the website,
so unfortunately | have not had the opportunity to read it carefully. The approach that has
been taken in the legislation appreciates the point that they are making but, again, in terms of
implementing the special measures that are part of the emergency response, in reducing legal
uncertainty so that the implementation can go forward, it has been necessary to take the
approach—as Robyn McKay indicated—to, first, make it clear that the provisions in the hill
are special measures and, second, exclude the operation of part |1 of the RDA for the purposes
of dealing with section 10(3) of the RDA. Australia’s international obligations go to the
protection of children as well as its obligations in relation to the elimination of all forms of
racial discrimination. In balancing those two measures, in the context of the emergency
response, we have considered those matters and we consider that the legislation achieves that
balance.
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CHAIR—I assume you have obtained your own legal advice within the various
departments to substantiate your comments to us today?

Ms M cK ay—We have worked extremely closely with the Attorney-General’s Department
and AGS on all aspects of these hills.

CHAIR—If thereis any further response you would like to provide to us during the day in
response to the Law Council’s paper, the HREOC submission or any other submissions,
please feel free to do so. Finaly, there have been general allegations, Dr Harmer, that this
proposal and initiativeis essentially aland grab. Can you just respond to those allegationsin a
general way, please.

Dr Harmer—I will start off and let Mr Gibbons follow. We do not believe that it is at all
correct to characterise this as a land grab. We are acquiring, temporarily, leases over the 73
communities to allow us to intervene on behalf of the children by putting police in there, by
putting government business managers in there, by looking at the state of the housing et
cetera. We need to do this to stabilise the communities such that they are safe places for the
kids, basically. We are only doing it for a very small proportion of the land and for five years
only.

Mr Gibbons—The other point | would make is that we are going to make an investment in
these towns. Many of them are aliability intheir current state. We will be improving the basic
infrastructure, particularly that part of it that is relevant to environmental health as well as
houses, such that when they are returned they will be in vastly better condition than when we
took them over.

CHAIR—I am advised that Senator Ludwig will be placing some questions on naotice. |
understand that he will get those to you as soon as possible. | understand that there are time
constraints today, but your response to the best of your ability would be appreciated.

Dr Har mer—We will do our best.

Senator BARTLETT—Could you tell us what consultation your department or any other
departments have had with the authors of the Little children are sacred report in putting
together this legislative response?

Dr Harmer—I am not aware of any consultation with the authors of the report. It was a
very long report with many recommendations, most of which were directed towards the
Northern Territory government. The Australian government decided on viewing it that this
was an emergency and required urgent action. The action that the government decided it
needed is spelt out in the appropriation bills and the associated Northern Territory emergency
response hills.

Mr Gibbons—We of course studied the report.

Dr Harmer—As Mr Gibbons has pointed out, we did not undertake this exercise without
studying the report, but, in a big report such as that, the authors made their views on what is
happening pretty clear. We did not fedl the need to go back to talk with them. Frankly, in
responding quickly to this, we did not feel that that was the highest priority amongst all the
other things that we had to do.
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Senator BARTLETT—I appreciate the comment about it being an emergency but, in the
six weeks since it was announced, has there been no consultation at al with them?

Dr Har mer—No—at least, not that | am aware of.

Senator BARTLETT—I have just had a quick look at the page you put before us trying to
indicate links between the permit system changes and combating child sexual abuse, which |
note draws on the Little children are sacred report at least twice as part of its justification.
Given that you just mentioned that you have read that report thoroughly, is there any mention
in any of their recommendations about the permit system or land changes being linked to
child sexual abuse?

Mr Gibbons—I do not think so.

Dr Harmer—No, there is not. | will stand corrected, but | do not think that there are any
recommendations about police either in that report.

Senator BARTLETT—You have mentioned in this piece of paper that whoever comes
into the community cannot replace an adequate police presence. | am presuming that means a
permit. |s anyone suggesting that it is an either/or situation—permits or police?

Mr Gibbons—Up to this point in time, that is what it has been for a lot of communities.
There has been an absence of police.

Senator BARTLETT—Are you saying that the communities did not want police?
Mr Gibbons—No. | am saying that, for along time, there were no police in communities.

Dr Harmer—I will also say, because we now have quite a bit of information about
community reaction to the intervention, that there has been a very positive response to the
presence of police in the communities.

Senator BARTLETT—I do not think anything | said suggested otherwise. What | asked
was why it was being put up as an overall option that you either have a permit or a police
presence? | did not know that anyone was putting it up in that way. You put forward a few dot
points to underline that the removal of the permit system will promote strong, safe
communities. They are basically a few assertions. Is there any actual research or data that you
can provide to the committee that demonstrates that those places without permits, either in the
Territory or elsewhere, have lower levels of child abuse?

Mr Gibbons—I do not believe so.

M s M cK ay—The evidence on child abuse in Australia is published every two years in the
AIHW report caled Australia's welfare. It provides comparisons of notifications,
investigations and substantiations by state. They are all derived initially, obviously, from
notifications. There are quite differential rates of natifications by jurisdiction. You can find
them in Australia’s welfare 2005; the 2007 report is not out yet.

Senator BARTLETT—VYes, in those statistics they asked whether there was any data that
demonstrated different levels of abuse. You specifically link changes to the permits system
with combating child abuse. | presume there would be some evidence to back up why that is
needed and some evidence to demonstrate that those communities that do not have permits
have lower levels of child abuse.
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Dr Harmer—We did do a review of the permits system. The government announced last
year a review of the system. We have received 100 submissions, including quite a lot of
consultation. We had access to that information before making the decision. In Minister
Brough's visits around the north of Australia, talking to people in many communities, in the
community meetings, when everyone was present, rarely did the permit system being a
problem come up. A number of timesin private meetings after that, with Mr Gibbons and me,
individuals certainly came up to him and tal ked about the permit system being a problem.

Senator BARTLETT—Are you able to make submissions for that public? Have the
submissions from that inquiry been publicised?

Dr Har mer—No, they have not been.
Senator BARTLETT—Why isthat?

Dr Harmer—It is advice to the government; it is a matter for the government. We receive
lots of submissions and lots of reports on things that are not necessarily public. There are 100,
and we have not at this stage consi dered making them public.

Senator BARTLETT—I guess it is a matter for government, as you say, but could you
perhaps make a request that through this process they be made public?

Dr Har mer—I will ask the minister if heis prepared to make them public.

Senator PAYNE—Or perhaps, Senator Bartlett, if not the submissions themselves, the
names of the submitters.

Senator BARTLETT—ASs much detail as possible is always handy. | appreciate it—well,
| don't appreciate it; it is whatever the opposite of ‘appreciate’ is. But | note that we are
limited for time, so | will ask a final question. | noted the comments by Noel Pearson about
the process the government was following. He said that the government or relevant ministers
‘will make a historic mistake if they are contemptuous of the role that a proper and modern
articulation of Aboriginal law must play in the social reconstruction of Indigenous societies .
Are you able to indicate what components of the response and what components of the
legislation are focused on ensuring the role of Aboriginal law in the reconstruction of
Indigenous societiesin the Territory?

Dr Har mer—Senator, that is arather complex question; | would prefer to take it on notice.
We will seeif we can get you a response. As we mentioned before, that will be difficult but
we will do that today if we can.

CHAIR—We are very tight on time and | am aware of Senator Siewert’s interest in asking
questions.

Senator SIEWERT—I notify you now that | have got alot of questions; | will want to put
some on notice.

Dr Har mer—If there are alot we will do our very best, but—

Senator SIEWERT—I will obvioudly limit it to the ones that | believe are absolutdly
essential in the time frame.

Dr Har mer—Thank you.
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Senator SIEWERT—Can we go back to the issue of costs. Can you clarify for me the cost
of implementing the quarantining of the welfare payments process?

Dr Harmer—I think we can probably give you an estimate of that quite quickly. While the
officers are coming to the table, Senator Crossin asked about roads. | did not want to give the
wrong impression in saying that there is no funding available in this package for roads. As
you know, Senator, roads are a long-term proposition and there are considerable funds—I
think in the order of three quarters of a billion dollars—available to the Northern Territory for
roads under the GST component. So there is a lot of money available for roads in the
Northern Territory. In staffing costs, again we are coming back to you on the specifics of that.
Thisis a very staff intensive exercise on the ground, making a difference. We have made the
mistake in the past of not putting people on the ground. That is why, in many respects, we
have not been able to make such a difference with the money we have been spending. We
think that that was wrong.

Dr Hazlehurst—The overall costs of implementing the welfare reform changes in the
Northern Territory in the first year are $88.5 million.

Senator SIEWERT—How much of that relates to implementing the quarantining process?
Dr Hazlehurst—That isit.

Senator SIEWERT—That relates specifically to that? Okay. | want to clarify something in
the social security bill. Clause 123UB talks about who will be subject to the income
management regime. From my reading of that, and as | understand it from government
announcements, it will apply to everybody in the particular designated areas, not just those
people with children.

Dr Hazlehur st—That is correct.
Senator SIEWERT—What is the reason for it applying to everybody?

Dr Hazlehur st—The primary purpose of the income management regime as it applies the
Northern Territory is, in those prescribed areas, to have an income management approach to
al government welfare payments going into a community, to ensure that the flow of
government assistance into the community is able to be managed as a whole to encourage
expenditure on those services and goods that will lead to better outcomes for the children in
those communities. On that basis, the government took the decision to apply the income
management regime not just to payments associated with children themsel ves.

Senator SIEWERT—Can you explain the rationale for removing the requirement to tell
people of their appeal rights under the emergency response? | have been told that it is because
it undermines the emergency response. Could you please explain that rationale?

Ms McK ay—There are standard appeal rights that apply to all decisions relating to social
security. They involve an authorised review officer in Centrelink reviewing a decision, then
appeals to the SSAT and the AAT and subsequently to the courts. In the case of the Northern
Territory response, because it is time limited, 12-month quarantining, it was decided that the
authorised review officer review would remain but that appeals to the SSAT and the AAT
would take too long and would consequently undermine the timing of the emergency

LEGAL AND CONSTITUTIONAL AFFAIRS



Friday, 10 August 2007 Senate L&CA 17

response. People will only have their income quarantined to the extent of 50 per cent of their
income from welfare payments and for 12 months only.

Senator SIEWERT—Can you clarify whether we are talking about just terms
compensation or reasonable compensation.

Mr Gibbons—Just terms compensation.

Senator SIEWERT—We are definitely talking about just terms?
Mr Gibbons—Yes. Compulsory leasing of townships.
CHAIR—Senator Siewert, you have one more question.

Senator SIEWERT—There s also confusion about whether infrastructure or making your
child healthy or being provided with a house equate to just terms.

Mr Gibbons—We are talking about the lease-back of townships for five years and
applying the constitutional provision about just terms compensation to the owners of the land,
which are the relevant lands trusts. It is unrelated to what we do to repair houses or provide
other infrastructure in the context of the intervention.

Senator SIEWERT—So all those issues will be separate from the just terms
compensation?

Mr Gibbons—The issue of compensation negotiations will proceed if the legidation
passes. | am not going to say anything to prejudice that process.

Senator SIEWERT—You cannot guarantee that they are separate?
Mr Gibbons—I do not quite understand your question.

Senator SIEWERT—What has been implied in the media is that the provision of
infrastructure may be used as compensation. | have just asked you to guarantee that that is not
the case—that the issues around compensation are completely separate from the other
interventions and the other provisions of infrastructure and things like that. You have basically
just said that you are not prepared to talk about the compensation issue now.

Mr Gibbons—No, because | believe | would be prejudicing the position of the
Commonwealth in those negotiations.

CHAIR—Thank you, Mr Gibbons. On behalf of the committee, | thank you for your
willingness to come back later in the day, within time constraints and within your abilities. We
appreciate that.

Dr Harmer—Because it is only a one-day hearing and | do not have the advantage of
giving questions on naotice or coming back, | have had people watching. There are a couple of
things | said about which | want to make a correction. Regarding the advice | received about
people coming to talk to the minister about the permit system, | am told that was actually
people talking to the review teams—the teams that are going out there and talking
individually about the problems with the permit system. The reason that we are not going to
be able to make available the 100 submissions that came in on the permit system is that we
have apparently told the people who provided submissions that they would be submissions for

LEGAL AND CONSTITUTIONAL AFFAIRS



L&CA 18 Senate Friday, 10 August 2007

the government and would not be made public. So the answer to that question is that we will
not be able to make them available.

CHAIR—Thank you.
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[9.02 am]|
TILMOUTH, Mr William, Executive Director, Tangentyere Council
SHAW, Mr Geoff, President, Tangentyere Council

Evidence was taken via teleconference—

CHAIR—Welcome to this Senate committee inquiry. | now invite you to make a short
opening statement, at the conclusion of which | will invite members of the committee to ask
some questions.

Mr Tilmouth—Tangentyere Council represents the Alice Springs town camps. Those town
camps are independent, autonomous bodies that are incorporated in their own right but make
up Tangentyere Council as a federation. Tangentyere Council has tried to enter into
meaningful discussions with the federal and Northern Territory governments about the future
of those town camps, including addressing issues such as inadequate funding, infrastructure
and management. Time and again, the government has attempted to lay down what it wants,
meaning Aboriginal people have to give up control over land on which they live, the way in
which they live and how they will manage their communities. We have been at the negotiating
table for some time and we have agreed to give up our land for 20 years, provided that we
have an ongoing role in management. But that has been rejected. 1t looks like we are going to
lose our land forever. All attempts for us to negotiate on an equal basis have been reected.
This legidlation is the final step in removing our land, dignity and humanity. It removes our
right to consultation, participation, stability and security. The explanatory memorandum
speaks of a stable and secure environment being required to eliminate child abuse. This
legidation provides neither security nor stability. It only provides uncertainty, and it is unclear
how the act will work.

At any time in the next five years the land can be taken from the town camps by the
Commonwealth, with 60 days notice. There is no certainty that there will be any
compensation if the leases are resumed. What will become of the people who have to live in
those camps and who have lived there for some generations—in some cases, five to six
generations? Where is the explanation that removal of the land for any period will address
child sexual abuse, alcohol addiction and will create a stable and secure environment? The
explanatory memorandum refers to human rights and freedoms being achieved. It is offensive
to claim that you are protecting human rights and freedoms when you remove other human
rights such as the right to land, the right to racial equality, the right to engage in consultation
on housing, income and security and your right to hand down your culture to your children.

With regard to the permit system, Tangentyere has never denied any authority—whether it
be welfare, the palice, health, education or ambulances—access to those town camps. The
reason we have the permit system is to avoid unscrupulous dealers, carpetbaggers, grog
runners and paedophiles entering those communities. We feel that, if you take away the permit
system, it will just be open dather for any of those sorts of people who want to come in and
sell vacuum cleaners to people who do not have carpets, to sell encyclopaedias to people who
cannot read and to also run grog and commit other unscrupul ous behaviour in those camps.
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Tangentyere has always worked in a complementary way with governments. Tangentyere
has always sat down in consultation with governments and tried to negotiate some meaningful
outcomes. Tangentyere believes that we need to have a say in housing management, because
public housing has consistently failed Aboriginal people within the Northern Territory. People
have waited 18 months to get a house. Within three weeks they are evicted and they fall back
into the town camps. We now have 26 renal patients from remote areas living in town camps.
We have a high rate of overcrowding because of failed public housing. With respect to
housing management, we fedl that the Northern Territory government has consistently failed
Aboriginal people in Central Australia. | now wish to introduce Geoff Shaw, who is the
president of Tangentyere Council, so he can comment before you ask questions.

CHAIR—Thank you. Mr Shaw, could you just keep your comments as brief as possible so
there is an opportunity for questions.

Mr Shaw—What Mr Tilmouth said is correct. | am president of this organisation and we
arein line with the comments which have been made by our director, William Tilmouth. What
William has presented to you is exactly our position at Tangentyere Council.

Senator PAYNE—Thank you both for your time this morning. | want to get an idea of the
funding and the operations of the council. Can you indicate to us how you are funded by both
the NT and the Commonwealth governments?

Mr Tilmouth—We are funded through a whole myriad agencies and various departments
within the Commonwealth. | cannot disclose for you the full detail of that because | do not
have that with me. We manage programs from the Commonwealth and the Northern Territory
government in accordance with those guidelines.

Senator PAY NE—What is the funding worth in dollar terms?

Mr Tilmouth—A quick estimate: around $10 million to $11 million worth, considering $3
million to $4 million of that is CDEP.

Senator PAYNE—That is from the Commonwealth. What about from the Northern
Territory?

Mr Tilmouth—That is a combination of both.

Senator PAY NE—You were speaking previously about the proposals for further funding. |
understand that there have been some discussions about housing and infrastructure packages
and that your council has rgjected the housing and infrastructure package which was offered
by the Commonwealth?

Mr Tilmouth—We welcomed the announcement that $60 million would be made available
for upgrading the infrastructure—water, sewerage, electrical, telecommunications and street
lighting. We welcomed it because it was high time that governments recognised the need of
town campers, and the infrastructure is so antiquated that we have continuous amounts of
water leaking underground. We welcomed it, but we welcomed it not at the expense of the
land itself. Ninety-nine years is a long, long time and that is why we proposed a 20-year
proposal. When you get a bank loan for a house they offer you a 30-year loan when the
lifespan of the house is around 20 to 25 years. That is the reason why we have gone to a 20-
year proposal, but that was regjected.
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Senator PAY NE—But other councils have accepted the offer, as | understand it.
Mr Tilmouth—Yes, they have, and | think that is their choice to do that.
Senator PAY NE—Thanks for clarifying those issues for me, Mr Tilmouth.

Senator CROSSIN—Can | follow up that question. We had news this week that Julaikari
council in Tennant Creek, as | understand it, have not necessarily accepted the offer of the 99
years and have signed a memorandum of understanding.

Mr Tilmouth—I am not quite sure where Julaikari is up to but the situation in Tennant
Creek is entirely different to what is in Alice Springs. With Alice Springs being the service
centre for the whole of Central Australia, there is a different balance in relation to how things
work there.

Senator CROSSIN—Did Tangentyere Council get around to signing the MOU?

Mr Tilmouth—No, we didn't. We agreed in principle to look at the MOU. We never did
sign the MOU.

Senator CROSSIN—So where do you believe the impasse lies now in resolving the
additional funding for Tangentyere camps?

Mr Tilmouth—The impasse that we have found is that there is no flexibility in the
proposal from the Commonwealth and the Northern Territory government. There is no
flexibility in allowing a 20-year lease with a board of management sent in to manage the
housing stock. We find those two points are the points that we are stuck on.

Senator CROSSIN—So the Commonwealth government are saying it is 99 years or
nothing and the Northern Territory government is saying the management of the homes must
go to the housing commission without a board of management representative of the town
camp?

Mr Tilmouth—Exactly. The Commonwealth is saying 99 years, the Territory government
is saying 99 years and the Territory government is saying it must come under the Northern
Territory housing management, while knowing damn well that it has failed and failed badly.

Senator CROSSIN—Are there plans for further meetings to try to keep negotiating
through this?

Mr Tilmouth—Tangentyere will always leave the door open for further negotiations.
Senator CROSSIN—So whereisit at this stage?

Mr Tilmouth—At the moment the door has been closed. | think the Territory and the
Commonwealth have walked away from the table.

Senator CROSSIN—So the passage of this legidation this week will see the
Commonwealth able to compulsorily acquire the leases to the town camps?

Mr Tilmouth—I believe they will be able to resume the leases. That leaves people in fear
for their homes. People are confused. Really we do not understand the reasons why.

Senator SIEWERT—Mr Tilmouth, could you tell us what is the feeling in the town camps
at the moment and of any action that has already been taken in the camps that you are aware
of.

LEGAL AND CONSTITUTIONAL AFFAIRS



L&CA 22 Senate Friday, 10 August 2007

Mr Tilmouth—At the moment people are apprehensive. People are uncertain. The whole
negotiation process has stalled. They did not allow for interpreters or people to convey to the
members of the town camps the full picture. The executive dealt with this time and time
again, trying to work out some agreement, but to no avail. At the moment, on the camps, we
arejust working as normal. There have not been any moves on those camps as yet.

Senator SIEWERT—I understand that the council has been running a Centrepay scheme
for along period of time. Isthat correct?

Mr Tilmouth—Yes, it is. It is a voluntary scheme that the executive, in their wisdom,
decided a long time ago to implement, where people can quarantine their funding in relation
to the income that they receive—for food, for rent, for eectricity. We did not go down the
road of school attendance, but | think that the executive have had this implemented for quite
some years Now.

Senator SIEWERT—How many people have you been hel ping through Centrepay?

Mr Tilmouth—There are over 800 people on the books, and $1.4 million, | think, goes
through that system.

Senator ADAM S—Good morning, Mr Tilmouth and Mr Shaw. It is nice to speak you
again. | think we were at your house about four weeks ago with the patient assisted travel
scheme inquiry.

Mr Shaw—At my daughter’s house.

Senator ADAM S—At your daughter’s house; that is right. We are looking to see how you
are feding. The camps are overcrowded, as you have said. To what extent have you found any
violence, child abuse, domestic violence, or any of the children having real problems? Have
you been able to cope with that, or isit causing you problems?

Mr Tilmouth—Child sexual abuse is something that we deal with with the authorities. Itis
not public knowledge. It is not something that we disclose to any staff member. In fact, | am
outside that loop as well. That is something that is dealt with directly through the programs
that we run and directly with the authorities. With regard to violence and domestic violence,
we have the assistance of the night patrols, we have the assistance of day patrols, and we will
call inthe police when necessary.

Senator ADAM S—As far as the children with infections or any problems like that are
concerned, do you have a lot of dogs coming in with these extra people that are coming to
your camps?

Mr Tilmouth—We have always had a dog problem, but the dog problem is in hand now
with the relationship with the Alice Springs Town Council. We have a lot of overcrowding.
We work on a population of 1,600 to 2,000 people, but sometimes the floating population
brings our service population up to 3,500 people, especially on sports weekends and show
weekends.

Senator LUDWIG—Good morning. To follow up: in terms of the program that the
government has announced, what has happened to date? Could you just provide a snapshot of
how it has affected your area. Have the government been in consultation with you about what
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might happen into the future—in other words, have they outlined the initiatives, have they
spoken to you about what they want to be able to do and those types of things?

Mr Tilmouth—The only consultation we have with any government agency is with regard
to CDEP. CDEP is on the way out. There are 230-odd participants on CDEP. With regard to
the remote area exemption, we do have a lot of people coming into town camps seeking
further employment or seeking more opportunities. But, with regard to the implementation of
the strategy for the upgrade of town camps, there has been no consultation since the executive
said no.

Senator LUDWIG—What | am keen to understand is what has happened to date. Has
anything changed for you?

Mr Tilmouth—No, nothing has changed. There has been no consultation. There have been
no discussions with regard to the future of Tangentyere and the town camps. We sit in limbo.
Quite frankly, we feel abandoned and quite demoralised because we are not consulted as a
people.

Senator LUDWIG—It is not only the consultation. Has the government outlined what it
intends to do in terms of issues such as health services, housing, infrastructure—any of those
matters?

Mr Tilmouth—No, we have not had any feedback on that. With regard to health, we do
not get health services. We are not recognised as a primary health care provider, yet we deal
with that on a day-to-day basis, especially with regard to overcrowding and cross-infection.

CHAIR—Thank you very much, Mr Tilmouth and Mr Shaw. We appreciate your time
today.

Mr Tilmouth—Thank you very much for giving us thetimeto talk.
Mr Shaw—Thank you.
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[9.28 am]

AH KIT, Mr John Leonard, Member, Combined Aboriginal Organisations of the
Northern Territory

HAVNEN, Ms Olga, Coordinator, Combined Aboriginal Organisations of the Northern
Territory

MARIKA, Ms Raymattja, Member, Combined Aboriginal Organisations of the
Northern Territory

MANTON, MrsBeverley, Chair, New South WalesAboriginal Land Council

CHAIR—I welcome witnesses from the Combined Aborigina Organisations of the
Northern Territory. If we are able to get back online with the NPY Women's Council later then
we will do so.

Ms Havnen—I have with me here this morning Ms Raymattja Marika, a senior traditional
owner from Yirrkala, Mr John Ah Kit from the Jawoyn Association and a member of the
Combined Aboriginal Organisations of the Northern Territory; and Mrs Bev Manton from the
New South Wales Aboriginal Land Council. We would like to thank you for the opportunity to
appear today.

CHAIR—I invite you to make a short opening statement, at the conclusion of which
senators will ask questions.

M s Havnen—As many people would know, the Combined Aboriginal Organisations of the
Northern Territory have developed a preiminary response to the federal government's
proposed emergency intervention in the Northern Territory. We would like to formally submit
that particular document to this committee for its consideration.

CHAIR—Do you have that with you and are you happy to table it?
M s Havnen—We do and yes, we are.
CHAIR—Thank you. The secretariat will receive that.

Ms Havnen—Very briefly, the combined organisations represent Aboriginal organisations
from Darwin, Tennant Creek, Alice Springs and Katherine. The preliminary response that we
devel oped takes into consideration a two-stage response to the problems of child abuse in our
communities. We believe that it is absolutely imperative and important that there is an
immediate response to try to combat child sexual abuse in our communities. However, more
importantly, we are absolutely concerned that there should be a comprehensive plan, fully
costed, with financial commitments that addresses the underlying causes within a specific
time frame, and mechanisms that would ensure transparency and ongoing independent,
rigorous eval uation.

| also suggest that these stages are not mutually exclusive. We absolutely believe that,
given our current predicament, along-term plan must be devel oped, negotiated in partnership
with our people and our communities, and be implemented as soon as practicable. Further, we
believe that a nationally led agency is needed to oversee and monitor the coordination and
planning for the necessary services, infrastructure and support for communities in the
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Northern Territory to ensure that all of our children are protected. Furthermore, the lead
agency must take overall responsibility for the development and resourcing of the emergency
response and devel opment phase.

As part of our submission we will aso include not only our preliminary response from the
combined organisations but a snapshot, a short document, which outlines some of the critical
data and information with respect to the current context of the Northern Territory, together
with letters that we have sent to the Prime Minister requesting that we meet with him and that
peopl e consult and work with us. The final document we provide is a copy of a 10-point plan
developed by the Secretariat of National Aboriginal and Islander Child Care. It is a 10-point
plan in response to the Northern Territory's situation and it goes to the heart of preventing
child abuse and neglect in our communities. They are all my comments, thank you. | will
hand over to Raymitja.

Ms Marika—Thank you for the opportunity to talk. | would like to talk about the context
of my community and to have a say. There is no connection between the abalition of the
permit system and child abuse. In Yirrkala the permit system has not stopped economic
development: the arts centre does big business locally and internationally. If there are
problems and corruption in Indigenous community organisations, then the answer is not to
change the permit system. The answer is to invest in governance and capacity building with
the Indigenous people. Yolngu people have not been listened to. We know what needs to be
changed. We know our own communities. We need more resources for education, health and
employment opportunities for our young people.

Yirrkala school does not have enough desks now for our teachers. We do not have enough
desks or chairs for any extra children. Quarantining welfare payments will not make our
children go to school. We want our children to go to school. We want our children to learn.
There is no evidence that taking welfare payments from us will make our children go to
school or help us to make our kids go to school. Could the government senators please
provide evidence to explain to me how the abalition of the permit system and the taking of
our land will stop child abuse. We Yolngu parents desperately want our children to grow up
healthy and well educated. We expect the government to treat us with respect. That is the only
way: to listen to us, to talk with us and work with us. That has not happened with this
legidation. This legidation feels like a return to the old protection system under which the
government decided everything about our lives. That did not work. Thank you.

CHAIR—Thank you for the opening statement, Ms Marika. Just to let you know, the
government senators' views and the views of all members of the Senate committee will be
expressed in the Senate committee report when it is delivered on Monday.

Mrs Manton—I| am here today as Chairperson of the New South Wales Aboriginal Land
Council to demonstrate the solidarity of the Aboriginal people of New South Wales with the
Combined Aboriginal Organisations of the Northern Territory. As a mother and a
grandmother, | share the Prime Minister’s concerns about the physical and sexual abuse of our
children. As an Aboriginal and proud Australian and proud member of the Worimi nation,
however, | cannot comprehend how our parliament could consider the introduction of such
draconian and radically discriminatory legislation.
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The New South Wales Land Council represents 121 local Aboriginal land councils and has
a combined membership of 23,000. We are absol utely appalled by these proposed laws, the
main thrust of which is clearly a punitive social welfare experiment and the theft of hard-won
land rights. | urge the Senate to at least be seen to be properly examining these proposed laws.
A short deferment of the vote until next month would enable the Senate to give consideration
to the proposed actions of the Northern Territory government when it responds to the
Anderson-Wild report on 21 August.

All available personnel assisting in this Northern Territory intervention are already on the
ground working, and the speeding up or slowing down of the passage of these hills will not
affect this work in any way. | thank you. The council will also be providing a written
submission to the committee.

CHAIR—Thank you. Isthat likely today?
MrsManton—Not today.
CHAIR—No. Mr AhKit.

Mr Ah Kit—I want to say from the outset that, if we are going to do things properly in
respect of the Territory and this intervention, then let’s do them properly. As a former minister
in the Territory government, this is worrisome to me. There is chaos. People out there are
really concerned. Their future once again is being decided by paliticians. | had a look, in the
passageway as we were coming to this room, at the Barunga Statement. | was involved as a
director of the Northern Land Council when we put that statement together back in 1988. My,
haven't we gone backwards since? What we have today is a winding back of the clock to the
welfare days, to the missionary days, to the superintendent days.

I think what is happening with this legislation going through the House of Representatives
and now moving on to the Senate and being rushed through is totally unacceptable. It is very
much un-Australian. There has been no consultation, no respect for Indigenous people and
Indigenous leaders in the Northern Territory. As far as the minister is concerned, we are a
bunch of riffraff. It is okay for him to be representing his electoratein this parliament, but it is
not okay for us to be Indigenous leaders representing our peopl€'s interests in the Northern
Territory.

Let me make it clear: we have no problems with the legidation that deals with getting on
top of the child sexual abuse stuff, the pornographic stuff, the policing. There are not the
rivers of grog that are the perception that the Prime Minister and Minister Brough are putting
out there. There are problems with alcohol in the Northern Territory. If you do your research,
you will find there are 10 communities that have liquor licences. Four of them are only
allowed to sell mid-strength or low alcohol. The other six, which are all in the Top End—none
in Central Australia—have their licences. But the acohol is getting in through vehicles,
aircraft and boats. The policing is more than welcome, because people want to live
comfortable lives, people want to live in harmony with the land and people have cultural
responsibilities.

We do not agree with how the government has tied the land rights stuff to this. It is a tricky
way of going about taking peopl€'s hard-won rights away, rights that were recognised through
the referendum so that we could be treated as equal 40 years ago—now we have the
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anniversary and it is being wound back—rights that were recognised in the High Court with
Wik and native title, rights that were given to us by this very parliament in respect of the
Aboriginal land rights act. There has been no consultation. It is a national emergency
response. |f you are serious enough, you should be up there, Prime Minister, with the Leader
of the Opposition, to talk to us and to tell us why you have cloaked it in this national
emergency response—otherwise Indigenous leaders see it as smacking of political
opportunism on the way to afederal election.

We have problems with the compulsory acquisition and the special purpose |eases around
the town camps, which are almost as good as freehold. You need to talk to the organisations
that control those and you need to talk to the Territory government. | am sure some agreement
can be struck, if there were a headlease on offer for those organisations like Tangentyere et
cetera. But there is no real consultation. And when the minister puts $60-odd million on the
table, that is not new money—that is ABA money. It is unacceptable. That money comes from
mining royalty equivalents on Aboriginal land. That money has always been determined by
the Aboriginal Benefits Account committee. Now the minister controls it. | think the minister
is morally wrong in putting money from that ABA into his own electorate when it was in
Maroochydore, or doing that sort of thing. We feel that that money is hard-earned. It comes
off deals that are on Aboriginal land in the Northern Territory. As | say, we believe he is
morally wrong.

CHAIR—Mr Ah Kit, if you could wrap up your opening comments we can leave some
timefor questions.

Mr Ah Kit—Sorry, Mr Chair. | was wondering whether, because we got in early, we could
still goto 10 o' clock.

CHAIR—Yes, you can certainly go to 10 o'clock. We are going to have some questions
from the senators and you will have an opportunity to answer those questions.

Mr Ah Kit—In closing, the suspension of the Racial Discrimination Act is unprecedented
and unacceptable, especially when we saw that the former Prime Minister Gough Whitlam
signed that convention back in 1975. With the social security stuff, thereis no right of appeal.
These are all concerns. | may leave it there and allow the senators to ask the panel questions.

Senator CROSSIN—Can | start by asking what you would like to see happen
immediately?

Mr Ah Kit—We would like to see some respect being shown by the Prime Minister and
Minister Brough coming to the Territory, sitting down with Indigenous leaders and talking
about what they are doing and what their intention is and working out with us how we move
forward together. The first recommendation of the Wild-Anderson report mentioned a
cooperative relationship. That was totally ignored. So we are having all this stuff forced on us.
Thereisalot of Commonwealth taxpayers money being thrown at this intervention. We want
to make sure that there is value for the dollar. We could do this properly if we were invited to
have input and be a part of the team and the planning.

Senator CROSSIN—Ms Havnen, | am assuming you have sent your response and the 10-
point plan that has come from SNAICC to the Prime Minister and Minister Brough?
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Ms Havnen—If you have a look at the preliminary response that was prepared by the
Combined Aboriginal Organisations, it addresses al of the key elements of the federal
government’s proposed intervention plan. It deals with child protection issues, alcohol and a
range of other matters. | think the thing that has concerned us the most is that, while it took us
two weeks to pull that response together, it has been extremely disappointing to note that there
has been very little response, if anything, from the government or from the minister. Given the
wealth of experience, knowledge and expertise that we have as Aboriginal people and
organisations, the proposals that are contained in our submission are very well-considered
ones. These are things that we know work and things that we know need to be done as a
matter of urgency.

Senator CROSSIN—So there has been no attempt from this government to actually
engage with you in a discussion about this emergency response and how it might be used as a
way forward?

M s Havnen—Unfortunatdly, that has been the case. We have, first of all, provided an open
letter to Minister Brough, asking him to engage and consult with us. To that we have had no
response. We have subsequently submitted a copy of the combined organisations proposals to
the minister and have written to the Prime Minister on two occasions now, to no avail. We
find, as | think others have said here this morning, that it is extremely distressing and
disrespectful to the very senior people that have been here in Canberra particularly over the
last week or so. It bewilders us completely that the government could possibly believe, if you
are going to try to have any kind of intervention in our communities that will be effective, that
it could be achieved without the cooperation and active engagement of Aboriginal people.

Mr Ah Kit—Might | add that there was an offer to Pat Turner and Olga to have a briefing
on Monday afternoon at three o'clock. That was rejected because the rest of the delegation
were arriving that night. The minister was asked for a more convenient time on the Tuesday.
As we understand it, he rejected that and said that that was the only time slot in which he
could organise a briefing. Although on Tuesday morning at 10 o'clock there was a briefing
offered over at Woden by bureaucrats, we did not have the time to do that, because we had
other appointments arranged around Parliament House and felt it would not be worth while
leaving the building and stopping the lobbying that we had continued doing early on Tuesday
morning.

Senator CROSSIN—There must be programs and projects in communities that are
working successfully. Has there been any suggestion from this government that those
programs will continue? Is there talk that they may be defunded or not funded? What are you
actually hearing is happening on the ground?

M s Havnen—From the concerns that we have—and | am sure that they were raised and
covered by Tangentyere Council—the nature of the services and programs that they provide to
town camps have been greatly underresourced for a very long time. Very quickly: one of the
programs that Tangentyere provide is a banking and financial service for their clients. Many
of those people do not have basic literacy and numeracy skills, do not speak English as a first
language and do not have proof of identification to be able to operate a normal bank account.
Should Tangentyere cease to exist, some 600 to 800 clients per week will have to be handled
by the particular banks who manage their accounts. It begs the question as to how they are
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going to be able to do that efficiently and effectively, given the language and other difficulties
that | have identified. That is one area that is of enormous concern to us.

The other thing | mention very quickly—having chaired the task force and the review of
the Alice Springs town camp—is that in Alice Springs we were very conscious about the lack
of attendance at school by Aboriginal kids, particularly the boys. Since the beginning of this
year there has been a program in place called the Clontarf program. This is designed
specifically to re-engage boys back at school. In the six months that that program has been
operating, for the kids that are involved in that program we have got something like a 92 per
cent attendance rate—significantly better than attendance by non-Aboriginal boysin the same
schools. Those kinds of programs are particularly valuable because, first and foremost, they
are not coercive—they are not punitive. Secondly, they are enormously effective in terms of
changing behaviour and getting the outcomes that we are all seeking—that is, improved
schoal attendance, changes in behaviour, and for kids to transition into work.

It would be very helpful if this committee would perhaps pay some closer attention to that
particular program. | can think that there are awhole range of other things that are particularly
effective and are probably ‘good buys', if you like, in terms of government. The one that |
would mention again would be to call on governments to invest in the rollout of
comprehensive primary health care programs and comprehensive primary health care services
rather than this ad hoc, fly-in fly-out series of visits by health professionals and health
experts. It does not work. It is costly. You get much better services and much better outcomes
by providing sustainable services.

Senator CROSSIN—In finishing, you would put to the committee that further investment
in programs such as Clontarf that encourage children to come to school would have a far
better result than, say, quarantining welfare payments?

Ms Havnen—Absolutely. The experience in Halls Creek, where this was done on a
voluntary basis—trying to quarantine Centrelink payments—was that kids did not attend
schoal. It was evaluated by DEWR. It was found to be spectacularly unsuccessful. It did not
improve school attendance. It was inordinately expensive for them to do. It begs the question
asto how you can do this to 40,000 peopl e across the whole of the Northern Territory in some
600 communities.

Mr Ah Kit—There are lots of programs that have been cut. Senators, a situation has
developed in the Territory since the death of ATSIC. People are still getting over that. People
are trying to come to grips with the new processes that have been put in place, and now these
programs to a certain extent are being cut. The abolishment of CDEP or new changes to the
rules with a different name is just going to take people backwards. It creates all this
confusion, is unnecessary and should be done better. In closing later on, | will be making an
appeal to senators on how they should be dealing with this.

Ms Marika—And for some families in Yolngu communities CDEP is the only means of
income. We ask that you continue to support and fund many of our really good existing
programs that operate in our communities like the businesses and that you let us keep those
instead of taking control of all the things that we have worked hard for. The government also
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has not provided us with measures and assistance to deal with the overcrowding in housing
and how they will deal with that.

Senator PAYNE—Ms Havnen, could you explain how your organisation is brought aboui;
isit an elected body?

Ms Havnen—The Combined Aboriginal Organisations of the Northern Territory have
worked together cooperatively on and off over the last 20 years. Meetings have been held at
various times—at some times more regularly than others. They have certainly been conducted
at regional centres—for example, in Alice Springs; the organisations within that town include
the medical services, the legal service, land council, resource organisations and so on. They
have been meeting regularly, particularly during this period; likewise in Tennant Creek,
Katherine and Darwin. There is voluntary attendance at those meetings, and | think people are
generally quite comfortable about the level of representation and the way in which we have
been delegated to continue to do this work.

Mr Ah Kit—That came out of some 20 years ago in the eighties when—
Senator PAY NE—I gather that.

Mr Ah Kit—there was a national coalition of Aboriginal organisations and the Territory
went back and established their Combined Aboriginal Organisations throughout the Territory.

Senator PAYNE—So is the coordinator’s position an elected position or a remunerated
position; how does that work?

Ms Havnen—It is a nominated position, which | currently hold in a voluntary and unpaid
capacity.

Senator PAYNE—Thanks. The question of the permit system has been raised in your
presentations this morning. | understand last year in about October the minister initiated a
review of the permit system. Did the Combined Aboriginal Organisations make a submission
to that review?

M s Havnen—Not that | am aware of.

Senator PAY NE—It has been a significant issue of concern according to the evidence that
you have given this morning. Why wouldn’t you have made a submission to that review?

Ms Havnen—Principally because the organisations, as | say, have thematic areas of
expertise and the areas in which they work tend to be according to the particular services they
provide—that is, legal services, medical services et cetera—whereas the permit system is
something that is managed and administered by the land councils and therefore it is
appropriate that the land councils take the lead on responding to those it issues.

Senator PAYNE—So in making your submissions today you are not doing that from an
expert position; you are doing it from a different position. | am not sure that | understand why
itisanissue for you now but was not an issue for you then.

M s Havnen—It is something that we try to work together with in much the same way that
| suppose government agencies would not necessarily make specific comment across every
single issue that happens in government. It isleft to lead agencies to do that work and provide
that information. The point that | would also make is that of course the land councils are also
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the representative bodies for traditional owners and they have a statutory responsibility to
respond to those matters.

Senator PAYNE—In the discussion you were having before with Senator Crossin in
relation to valuable programs, | was not sure what indication you had received from
government that indicates those are under threat; could you clarify that for me?

M s Havnen—Is not so much a question of whether or not they are under threat; | think the
point we are trying to make is that those programs and services that are currently delivered
that we know are enormously effective tend to struggle for the kind of resourcing and the
long-term secure funding base that they need in order to enable them to be rolled out and
expanded.

Senator PAYNE—BuUt you don't have any indication from government that these are
under threat, do you?

M s Havnen—There are in some cases—
Senator PAY NE—Which cases?

Ms Havnen—I know of two youth programs that in the last two months have not been
funded.

Senator PAY NE—Does that relate directly to this particular package of legislation?
Mr Ah Kit—Yes.

Senator PAYNE—I am seeking clarification because | am not aware of the particular
programs of which you are speaking.

Mr Ah Kit—There are two youth programs which many kids at risk attend. Oneis run by
Michael MclLean, out at Palmerston, and the other was run by Mark Motlop—both
Indigenous footballers with excellent reputations. These programs have been cut by the
Commonwealth and the kids will be back out on the street. More kids are going to be
wandering around getting up to mischief, rather than attending these very good programs.
That is just another concern we have with respect to kids out on the streets not being able to
go to these types of activities that keep them in healthy mind and shape.

Senator PAYNE—How does this relate to the emergency response package we are
discussing today?

Mr Ah Kit—Because many Aboriginal kids go to those programs.

Senator PAYNE—I understand that, but | thought the link you were making before—and
please correct me if | am wrong—was that as a result of the package of legislation we are
looking at today the flow-on effect was the abolition of other programs. | have seen no
evidence of that, and | am trying to understand how you make that link.

Ms Havnen—What we are trying to say in relation to the vast sums of money that are
currently being spent and invested by government is that, while we are grateful and pleased to
see the levd of attention that we are finally getting for our needs in our communities, what
concerns us enormoudly is that there seems to be an extraordinary amount of money being
committed in this first phase for things that | guess will support and staff the bureaucracy,
look after the administration and house the bureaucrats and managers out in those
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communities and yet there does not appear to be a paralld investment in those areas of urgent
need, particularly in early childhood, maternal and child health services and Indigenous
housing in our communities. That is an enormous matter of concern for us. The point we are
also trying to make is that the round of current health checks, as they are currently being
conducted, are not a sustainable way to deliver health services to people. It begs the question
as to whether or not those funds might have been better used if we had tried to strengthen and
support the services and health programs that we know are currently working and that are
underresourced. | am not making the argument that you are actually taking money away from
things. | am just saying that | think the money could have been better invested el sewhere.

CHAIR—Senator Payne, can we make this your last question?

Senator PAYNE—We can, and | thank Ms Havnen for clarifying that point for me. She
answered the question that | was asking.

CHAIR—Thank you. Senator Bartlett.

Senator BARTLETT—What time have | got? Till 10. Mr Ah Kit, | got the impression
from your statement that you did not have a problem with the pornography components of
thislegidation in general terms.

Mr Ah Kit—No, we do not. Look—

Senator BARTLETT—That isfine; | only have two minutes. Are there other bits that you
think are acceptable—that might not be perfect but are acceptable?

Mr Ah Kit—All that stuff that takes away that rubbish and getsrid of it is stuff we support.
We do not see how there is any connection to the land issues and the permit issues. And we
arewilling to work with both governments, if we get invited.

Senator BARTLETT—I appreciate that. Are there other measures, perhaps the acohol
measures or the community store measures, that you think are at |east—

Mr Ah Kit—The community store stuff.

Ms Havnen—The community stores approach is a little bit problematic, given that some
of the stores are independently and privately owned enterprises by those communities or
community organisations. To attempt to control and regulate our stores in this way | do not
think is particular helpful. It might have been better perhaps to invest in strengthening the
capacity of stores and store operators to run them better. | can understand what the
government is trying to do in terms of standardising and protecting the access, | suppose, to
healthy foods and so on. | was involved with the Fred Hollow stores programs so | am
familiar with the approach that the government is taking.

To respond very quickly to your question around alcohol, again | think the issue has been
correctly identified but the strategies and approach are misguided and misdirected. As Mr Ah
Kit has already said, out of 640-odd communitiesin the Northern Territory, between eight and
10 of our communities have liquor licences, which are enormously restrictive. The mgjor
problem for us, and it has been for the past 20 years and more, has been the ready availability
of alcohal intowns. The supply side has not been addressed, nor have the pricing issues being
adequately addressed. | think the sale of takeaway alcohol is the biggest problem we have and
that happens in our major urban centres, not out bush.
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CHAIR—Senator Bartlett: last question.

Senator BARTLETT—Apart from in your major centres, such as Alice Springs and
Kathering, isit also able to be purchased at roadhouses?

MsHavnen—That is correct.
Senator BARTLETT—Soitisnot just intowns; it is also in roadhouses.
MsHavnen—The issue is the availability of takeaway alcohol at roadside outlets.

MsMarika—It isnot just alcohal; it is substance abuse. Hardcore drugs are available there
also. Measures need to be taken into account for music, such as that by Tupac.

Senator SIEWERT—We heard this morning from the government departments, and you
will be aware that they believe that these measures that are being introduced qualify as special
measures under the RDA. Firstly, what is your opinion about them? Secondly, what do you
think will be the consequences of the provisions that are being introduced by these bills?

Ms Havnen—I am not a lawyer; however, | would say that we do not hold the view that
these are special measures for our benefit. | think that they are somewhat misguided, although
perhaps well intentioned. | think the consequences of the quarantining payments and trying to
regulate people’s behaviour will be additional problems for our major urban centres, as we
will see an increased drift into towns. These are towns and regional centres that are already
overstretched. They do not have the necessary visitor accommodations. Nor do the servicesin
these regional centres have the capacity to meet this extrainflow of people.

It also worries me enormously that people may potentially drift across borders into other
jurisdictions, such as Western Australia and South Australia, where people already have social
and cultural connections and ties. The other thing that | think will happen is—and we have
had anecdotal reports of this already from Darwin—increased numbers of women and
children in town living in the long grass. | am not clear at this stage as to why this might be
happening. That is some work | will need to do when | get back home. But if the intention of
these measures is to protect women and children then this displacement of women and kids
into town, into the long grass and into town camps cannaot possibly be a better outcome for
them.

Senator ADAM S—You mentioned ATSIC. Were any initiatives put in place while ATSIC
was still established regarding reducing any child abuse or domestic violence?

Ms Havnen—Up until the cuts to the ATSIC budget when the Howard government first
came into office, ATSIC did have a dedicated women's program. That program funded
women's resource centres and provided safe houses for women and children in situations of
crisis. When $400 million was taken off the ATSIC budget, the board of commissioners had to
make a call on which of ATSIC's so-called discretionary programs they would not continue to
fund. It was a question of sport and rec, arts and culture or the women's program.
Unfortunately, it was the women's program that was cut. | think that some of the problems
that we see today in our communities are a direct result of those funding cuts.

Mr Ah Kit—I would like to make a short closing statement. Our evidence is before you.
We are appealing to the Senate. The legidation is going to the Senate next week. We ask for
senatorsto individually get across the issues and understand them and concentrate afair bit on
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what is right and what is wrong, but more so on the tying of permits and leases and the land
issues to the rest of the stuff. We are seeking for the Senate to defer those matters to give
senators an opportunity to get their heads around them, get more advice and then debate them
in the next sittings of parliament, beginning 10 September.

CHAIR—Thank you for your evidence today.
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[10.04 am]

GILLICK, Ms Vicki, Coordinator, Ngaanyatjarra Pitjantjatjara Yankunytjatjara
Women's Council

MARTY, Ms Sandy, Executive Liaison and Program and Policy Officer, Ngaanyatjarra
Pitjantjatjara Yankunytjatjara Women’s Council

Evidence was taken via teleconference—

CHAIR—Wecome. | invite you to make a short opening statement, at the conclusion of
which | will invite members of the committee to ask questions. We have a tight time frame
and we will conclude at 10.20, so please bear that in mind.

M s Gillick—We were ready this morning, but, unfortunately—I don’t know if people were
distracted by Sol Trujillo's latest salary announcement—Telstra could not seem to hook us up.
| apologise that our member from Imanpa, Margaret Smith, has not been able to join us as
arranged. | have emailed to the committee some background and a map of the women's
council area, so | will not go into huge details. Most of you would be aware that women's
council is a cross-border women's organisation. It has been operating for nearly 28 years in
WA, NT, and the South Australian central region. We provide human services in a range of
areas. domestic violence, child nutrition, disability, case management service for the region,
and Commonweslth carer respite. We run the Tjanpi basket-weaving enterprise for women.
The organisation advocates on behalf of its adult women members, and our services are
provided, with the exception of domestic violence services, a lot to men and women across
theregion, including frail aged people.

Our executive met in July and considered both the Anderson-Wild report, to which we had
submitted, and the announcements that had recently been made by Mr Brough and the Prime
Minister in relation to the emergency measures. | can tell the senators that there is general
acceptance on the part of our members—who are from the cross-border region; we have
Northern Territory representatives on our executive or governing committee—of the
measures, with some reservations. The women have no problem with the policing, and they
have met with the minister and spoken to him about this. He has explained some of the
measures further. They, of course, have not had a chance to go through the legidation as yet,
and | have only looked at a summary.

The women's council has a long history of lobbying for a sworn palice presence in all its
major communities; that is well known. It has pushed for cross-border policing and for police
in individua communities. We very much hope that all four of our Northern Territory
communities have police. Imanpa and M utitjulu now have police. We are lobbying strongly to
ensure that there are police placed at Docker River and at Finke-Aputula, as part of this
process. The women do not have any problem with NORFORCE and the type of support that
they are giving. We have worked with NORFORCE before on the APY lands in South
Australia. The medical checks, as they have been explained and carried out, appear to have
been well received. They have had some questions about how the Centrelink reforms will
apply and whether they should really apply differently in the Northern Territory. For a number
of years, our members have argued that, if people do not use family allowances and so on to
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feed their children, or do not send their children to school, then there should be another way
for that money to be paid, and they do not approve of food programs through schools, for
example, unless parents are chucking in or contributing.

We have not had the opportunity to discuss the CDEP changes yet. | imagine that there will
be some abjections to the wholesale changes to CDEP, given that, while there are problems
with CDEPR, there are many communities which rely on it and many people who, to put it
bluntly, have work to do which they would not otherwise have in the community, and they
actually value that work. | think our members would be very interested, and perhaps a bit
worried, to see how that pans out. Just briefly, in relation to the Anderson-Wild report which
we submitted to. While, obviously, Mr Wild QC and Pat Anderson did a very extensive job of
collecting information, we do not believe that the recommendati ons properly reflect the extent
of the problem. From our point of view, there are gaps in their recommendations in relation to
issues such as palicing, the supply of alcohol, men's behaviour in communities and the very
large problem of reporting sexual assault and other abuse in communities which are small and
kin based. Hopefully, senators should be fairly aware that that is a problem.

The policing is not just about child sexual abuse; there is general community dysfunction.
A sworn police presence should put a dampener on that sort of dysfunction and the violence
and drug and grog running. This is something that our members have been very vocal about
for years. | do not think people should underestimate the usefulness of having some law and
order up front. It is something we have been arguing about in relation to petrol sniffing, grog
running, drug running and domestic violence for many years. The rights of women, children,
the frail aged, people with disabilities and other vulnerable people in communities really need
to be considered a priority, rather than some other rights. Some other rights may haveto take a
back seat at times.

We note that, as of yesterday, the Martin government seems to have finally become aware
of the need for some serious reformin relation to liquor supply. Clare Martin has made some
announcements about further grog restrictions, the possibility of a takeaway ban day in Alice
Springs and the possibility of an ID system. The government seems to have generally woken
up to the need to reduce supply. We hope that that will also assist in stopping the grog supply.
| just heard Olga Havnen talking about the supply of liquor out of the towns. That is one of
the biggest problems. We note the very considerable penalties that are going to be imposed on
people having certain amounts of liquor in communities. That is great, but the supply needs to
be restricted out of Alice Springs.

CHAIR—Ms Gillick, could you wrap up your opening statement, and we will leave time
for questions.

M s Gillick—Our members have expressed concerns about the permit system. | would like
to make a couple of points in relation to that. We know the federal government has been
looking at this for some time, and there are arguments for some relaxation, but | really do not
think the federal government appreciates quite how many predatory exploiters are out there.
There are also economic exploiters. | am talking about not just sex abusers but what | refer to
as a general white trash factor—people who would love to go and attach themselves to
Aboriginal families in communities and find themsel ves an Aborigina girlfriend. | am talking
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about used car salesmen. We think some store managers are poorly behaved now, but | think
you could probably find some worse ones out there.

As we know, people generally have very low educational attainment and life skills in the
Northern Territory. They have just been given the opportunity, with the policing and some
assistance from NORFORCE and some other reforms, to get communities in order. The last
thing that they need is busloads of people, for example, in places like Imanpa and M utitjul u,
staring at people—which is what | think what will happen. They do not need people
wandering around the community and the community being unable to find ways to prevent
this. Just putting up signsis not going to work. | do not think there are many of our members
who are really up with writing out trespass notices and handing them to people. We think
people should have the opportunity to have life settle down a little bit, finally, with some of
these reforms, before it is open dather in their communities.

CHAIR—MsGillick, I will have to ask you to conclude your opening statement so that we
have time for questions.

Ms Gillick—I think that will just about do it. We suggest that the federal government
should seriously negotiate with land councils to implement any changes to the permit system
in a moderate and slow fashion and not concurrently with these reforms.

CHAIR—Thank you.

Senator TROOD—Ms Gillick, in your opening remarks you have emphasised the
importance of the policing presence. Can you help me, please, in relation to the Mutitjulu
community, where, as | understand it, a police station was constructed but there was no police
presence. Can you explain that for us?

Ms Gillick—I can try. | am sure the Northern Territory government could do a better job.
The Commonwealth funded the police post. The police posts these days are of a fairly flash
design. The Commonwesalth view at the time was that the Northern Territory would then staff
that police station. They did recruit two newly graduated Aboriginal community police
officers from Darwin, who | think were very keen and very enthusiastic. One of them,
unfortunately, did not last long. They did not provide a sworn police presence. It is extremely
difficult for the ACPOs, as they are known in the Northern Territory. They are not sworn
palice, they do not have the same powers and they are not armed and so on.

That was the first time that there had been any police presence in Mutitjulu since the
previous ACPO left in, | think, the late 1990s. The women's council lobbied for it. | can
remember going to Sid Sterling with a member from Mutitjulu in February 2002, pleading
and lobbying for a police presence in that community and being told that the community had
to do more and that they were looking for an ACPO that the community council would
approve. So it has just gone on and on. When we have argued this with successive Northern
Territory police ministers and commissioners, a lot of the response has been about resources,
but that is not an argument that the women have accepted. There is a police post there and at
one stage | think there was only one ACPO. There is now ancther one, but now we have a
sworh police presence and that should continue. If that had been done in Mutitjulu in 1996
when there were enormous problems with drugs and so on down there—which | can recall
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from personal experience—Mutitjulu would not have ended up in the situation that it has been
ininrecent years. | am sure of that.

Senator TROOD—Do you regard the police presence in that community in particular, and
more widely, as absolutely critical to addressing these conditions, particularly for children and
women?

Ms Gillick—It is probably the most glaring example because of where it is and because it
has been a honey pot for people who have availed themselves of the cash flow in that
community. It has been a distribution point for sniffable petrol—although it is not now—and
marijuana. It has been a very violent place. We have dealt with a number of domestic violence
clients over the years there, as well as neglected children and so on. It is a glaring example
because of its particular circumstances. But it is not unique in needing a police presence
because, without that, the vulnerable in the community—and they are not all women and
kids—have no voice. They cannot stand up to the people there. You cannot expect middie-
aged diabetic women or women my mother’s age—that is, in their sixties—to get around at
night with sticks and confront drug dealers and grog runners. That is one of the solutions that
have been suggested over the years, and it is absol utely absurd.

Senator STEPHENS—Thank you for your evidence this morning. You have made some
very critical points about the importance of a much more consultative approach, particularly
around the issue of the economic independence of your communities. What is your
understanding of the changes to CDEP and the way in which they will impact on your
community, particularly in relation to the resources that are within the CDEP programs? What
will happen to those resources?

M s Gillick—I cannot pretend to understand all the technicalities. The women's council has
occasionally used CDEP with some success to top up salaries for youth workers in
communities, but we are not a big CDEP organisation by any means. | am aware that in a
number of communities CDEP is afairly useless ‘ make work’ proposition and it has needed a
good review for a long time. However, there are a number of places where it is used, for
example, to top up and pay a reasonable wage to health workers, HACC workers, art centre
workers, women's centre workers—where women's centres still exist—and other workers in
the community. | have heard the minister say that there are all these jobs in communities that
should be going to Aboriginal people, and that is fine. But when you have an educational
attainment level of afairly poor grade 3 in many parts of the region, that does not provide a
lot of skills for al of those jobs in the communities. If there is not going to be a transfer of
funds, for example to allow a health service to employ Aboriginal health workers with proper
salaries, then some health services will simply not be able to employ them.

There are a number of communities where people are on CDEP and they do actually get
something out of working. They like to work; they like to produce something; they like to be
doing something useful for their community. At least that money is going to be truly
transferred so that it can be used to pay proper wages. We understand that the federal
government want to quarantine money so that it cannot be used for gambling, drinking and
dope, but to take away CDEP means, in a fashion, that you may have people not being able to
do useful work and have some pride in it. If that is what is going to happen, it will be pretty
devastating.
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Senator STEPHENS—In one of the submissions | read an appeal that customary law in
Indigenous communities is about reconciliation, whereas our law is about justice, and that
there are serious concerns about removing the capacity for customary law to be used to
resolveissues. What is your opinion of that?

Ms Gillick—That is a very broad question. Are you talking about it in bail and sentencing
or are you talking about people being allowed to use customary law generally?

Senator STEPHENS—Generally.
M s Gillick—I hardly think | am an expert on that.

Senator STEPHENS—I just thought that there might be something you wanted to add to
that in terms of your particular expertise.

M s Gillick—Our executive at its last meeting determined that it supported the removal of
customary law as a mitigating consideration in bail applications and in sentencing. Thisis a
very difficult question. As alegal practitioner, | am aware that a person’s circumstances can
be taken into account all over the country in the criminal justice system. | tried to go over it
very carefully with the women, and they were very much of the view that these matters
should not be a consideration in bail and sentencing—that customary matters should have no
place in what they refer to asthe ‘white courts . Thisis not precisely the same as saying it, for
example, about someone making an application for bail or being released on bail to attend a
funeral. They were not quite talking about that. But they did, somewhat to my surprise, say
that they supported the removal of customary law as a consideration in bail.

If you are talking about customary practices, we assist our members to have a law and
culture meeting each year where the women renew their traditional practicesin a more, if you
like, contemporary setting in that they travel there by vehicles and so on. | think that gives
them alot of emotional and psychological strength to carry on. But customary law is a pretty
broad area and | do not pretend to be an expert init. | am not an anthropol ogist.

CHAIR—Thank you very much, Ms Gillick and Ms Marty. We appreciate you giving us
your time today.
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[10.23 am]
AIRD, Mr Wesley, Member, National Indigenous Council
BAUMANN, MsMiriam Rose, Member, National | ndigenous Council
GORDON, Dr Sue, Chair, National I ndigenous Council
MORIARTY, Dr John, Member, National | ndigenous Council
Evidence from Mr Aird and Ms Baumann was taken via teleconference—

CHAIR—Welcome. As Mr Wesley Aird is not yet online, Dr Gordon, | invite you to make
a short opening statement, at the conclusion of which | will invite members of the committee
to ask questions.

Dr Gordon—I would like to start by referring to an extract from the Vision of the National
Indigenous Council on law and justice issues. The NIC developed and adopted its vision in
November 2006. Goal 2 of our vision refers to actions to develop ‘ Strong parents, families
and communities’ that encourage Indigenous Australians to participate to the full. On law and
justice issues related to this goal, we identified several key issues, including the aim to reduce
the incidence of violence and an increased focus on early intervention by preventative
measures. On families, we identified three issues: the need to reduce the impact of family
violence; the need to ensure that there is preventative early education for children regarding
family violence; and the need to address feuding as an unspoken element of family violence.
So the NIC has focused on these issues for some time, and sees them as critical for Indigenous

people.

Key initiatives we have taken in the area of law and justice go back at least two years, and
include the following. In September 2005, the NIC members met with the then Minister for
Justice and Customs, Senator the Hon. Chris Ellison. At that meeting our advice was sought
on revising and refocusing the National Indigenous Justice Strategy. Following NIC
comments, this was renamed the National Indigenous Law and Justice Strategy. This meeting
also led to invitations being extended to me to speak at the Australian police ministers
conference in October 2005, where | was asked to speak on Indigenous youth offending and
issues relating to how the dysfunction in Indigenous families and communities contributes to
this. Ms Tammy Williams, a member of the NIC, was to attend the Standing Committee of
Attorneys-General in November 2005. In December 2005, the NIC raised concerns about the
lack of communication between agencies responsible for funding programs in addressing
family violence.

In the period from June 2006 |leading up to the summit, we met with the Ministerial Task
Force on Indigenous Affairs. We raised various issues, including: support for communities to
understand court processes and the need to collect good evidence; the fast-tracking of cases
involving violent crime; the mandatory reporting of child sexual abuse; and protective bail
conditions. We wanted it stated that we were not targeting all Indigenous men in this issue.
There was to be treatment of perpetrators, and they would not necessarily be removed from
communities. We also supported a submission by the Ngaanyatjarra Council to the Law
Reform Commission of Western Australia’'s discussion paper on customary law. We also
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caled for a ‘fit and proper person’ requirement for chief executive officers and boards of
funded organisations and for there to be police checks done on all staff.

In relation to those, at the Intergovernmental Summit on Violence and Child Abuse in
Indigenous Communities, we were briefed by Minister Brough and commented on the issues
prior to the summit. We said it was a key step in addressing law and order, and agreed that
other important issues, such as health, education and housing, would also need to be
addressed once community safety was established. The NIC expressed our wholehearted
support for the summit, and committed oursel ves to work on it. We also stated adamantly that
child abuse is not part of Indigenous culture and is not acceptable in any form. We
recommended a comprehensive national response to address the levels of violence and child
abuse in communities. We had a strong focus on building safer communities by addressing
these issues.

The NIC has continually stressed the need to keep focused on the United Nations
Convention on the Rights of the Child. With the audit of national palicing, we identified the
need for a comprehensive audit of safety and the level of policing in remote communities.
And, as you are aware, the Valentin report, titled The assessment of policing in remote
Indigenous communities, was released in March this year.

In relation to customary law, we provided the Hon. Philip Ruddock MP, Attorney-General,
with advice on the issue of customary law. Members advised specifically on bail provisions
and professional development of judicial officers. The National Judicial College of Australia,
the NJCA, of which | am a member, was subsequently funded to provide guidance and
professional development to assist judicial officers working in the area of customary law.

The NIC have been asked in recent weeks to look at the NJCA's draft curriculum and to
make comments as we seefit. The National Indigenous Violence and Child Abuse Intelligence
Task Force, currently based in Alice Springs, which was launched on 3 October last year, is
making some progress. | personally have ongoing contact with senior Australian Crime
Commission officers, and they are now getting the trust of people. They have collected a huge
load of evidence. Coupled with that is support by the NIC of the Drug Desk, which is cross-
jurisdictional, and of South Australian, Western Australian and Northern Territory police in
Alice Springs—they are also having very good successes with grog and drug-running.

Concerning inappropriate use of government computers, at a joint meeting with the
Ministerial Taskforce on Indigenous Affairs in June last the NIC raised with them the
problems of internet pornography being accessed in Indigenous communities via government
supplied computer equipment. That followed the formal complaints by Aboriginal people to
NIC members. The Australian government responded by reviewing its policy on the use of al
equipment supplied by the government.

In relation to the Northern Territory emergency response, it was against this background of
long-established concerns by the NIC that we welcomed the government’s Northern Territory
emergency response on the day it was announced. | accepted the role as chair of the task force
because of my experience as a magistrate of 18 years in the Perth Children’s Court dealing
with crime and child abuse on a daily basis. We issued a media release. We have not been

LEGAL AND CONSTITUTIONAL AFFAIRS



L&CA 42 Senate Friday, 10 August 2007

involved in the legidation, as such. | will be speaking as the chair of the national emergency
task force later today.

Dr Moriaty—As a member of the NIC | have been very concerned about the way
Aboriginal peopl€'s lives have been affected over the many years that | have been involved in
Aboriginal affairs. | have been very strong on the Aboriginal land rights issues, starting in
South Australia with Don Dunstan, pushing for those land rights acts then for FCATSI and
their movement in trying to get equality for Aboriginal people.

I come from Borroloola in the Gulf of Carpenteria. | have a strong relationship with my
people up there. | come from a tribal community. | feel that that community is very much
lacking in law and order and is quite a dysfunctional community—and | say that even though
alot of my relatives are there. | think that the intervention, as it is known, is a once-in-a
lifetime opportunity for people like me who have been involved in along struggle for equality
for Aboriginal people and bringing them into the mainstream of Aborigina society. My
society up there is atribal one. Before | was taken away and since | have been reconnected
with my mother and the tribal elders, | have been very strong in the promation of traditional
Aboriginal culture. A lot of that is very old traditional stuff which we do not speak about in
public. Even my kids are part of that now. We would like to push on that side to maintain a
stable and good, strong community which, | think, will stand us in good stead for many years
to come. | find this a once in a lifetime opportunity for fighters like me who want Aboriginal
rights, and | think it should be supported. We have lost at least two, maybe three, generations
in my communities up there in Borroloola.

| think that our leadership has been lacking in the past and there is a lot of confusion as
wdll. This has led to a lot of violence in the community. Also it has led to a dysfunctional
community and a mish-mash of ways people should relate to one another. On the traditional
tribal side people have some knowledge—and in fact the old ones have very strong
knowledge—but the younger ones have moved to one side and they accept a lot of the stuff
that is coming in now with modern television, lack of schooling, a lot of drug culture,
alcoholism and so on. That has been quite a debilitating process in our community, and of
course alcohol problems, coupled now with drugs, are decimating our people up there.

We need the educational process up there to take place. We are not participating as we
should in the educational process even though there is a lot of goodwill up there in the
community of Borroloola. Borroloola wants to establish a relationship with the McArthur
River mine for jobs and we are looking at a possible hostdl for Aboriginal kids at Borroloola
as well. Health is failing there too. Through the NIC we have been promoting things at
various levels, things including general education, sport, mental health, and other things that
the chair just raised concerning violence and issues specific to this particular intervention.

CHAIR—Could you just conclude your opening statements, Dr Moriarty.

Dr Moriarty—The palicing up there | think has been lacking for some time, even though
there is a lot of goodwill there. | think Borroloola has been a forgotten part of the Northern
Territory for many years. An intervention such as this, | find, is a breath of fresh air, and |
hope that that intervention will bring about all those aspects that can bring us into the
mainstream of white society.
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CHAIR—Thank you very much. Mr Wesley Aird and Miriam Rose Baumann are now on
the line. Do either of you have any comments on the capacity in which you appear?

M s Baumann—I| am a member of the National Indigenous Council and also a member of
the emergency task force.

CHAIR—If you would like to make a short opening statement, Mr Aird and Ms Baumann,
please do so; otherwise we will move to questions.

MsBaumann—Yes.

CHAIR—Are you happy to move to questions?

Mr Aird—I would like to make a few comments.
CHAIR—Mr Aird, please make a short opening statement.

Mr Aird—I think the status quo is a result of a failed model in terms of funding and
governance systems. | think it is destroying communities and lives. The obvious manifestation
of thisis child abuse and neglect as well as alcoholism and violence. | think that thereisarisk
that, by overprotecting people, we are basically knocking out of those people the stuff of life.
We are removing peopl€’s responsibility, and | think a lot of people have given up hope
because of that.

| support the intervention. | think it is important that it is treated as a package. Of course,
there must be consultation. It should not remove any economic base. | am concerned that the
critics of the intervention are losing the real focus here, which is the protection and safety of
families and children. | would agree with the chairperson’s remarks earlier that there are no
surprises in the package of the intervention and that the items within the package are things
that the NIC has been pushing for some time for better outcomes for Indigenous people.
Thank you.

CHAIR—Thank you. Ms Baumann?
M s Baumann—I am quite happy to move to questions.

Senator CROSSIN—Dr Gordon, hello and welcome. Can | just say at the outset that |
think that your comments over the radio in the Northern Territory have done a lot to dispel
fears that were in Indigenous people when the task force was first established and the groups
started going into communities. | personally got alot of positive feedback about the radio ads
that were run on the Indigenous radio there through the Larrakia nation and TEABBA, and |
just thought | would give you that feedback.

Dr Gordon—Thank you.

Senator CROSSIN—You mentioned something in your opening statement with regard to
the National Indigenous Council—and | did not quite pick this up, because it was a bit
quick—and the lack of communications between government agencies. Did you say that you
had raised concerns through the council about the lack of communication between
government agencies in the past?

Dr Gordon—There has never really been a whole-of-government approach in any state or
territory—or the feds—to working with Aboriginal people. Everyone has operated in their
own silos. To some extent, that still exists. What governments have been saying and are
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starting to do is to work as whole of government, so that every agency that is involved in
Indigenous affairs should be talking to each other. That is what is happening on the ground
with the task force, but | will talk about that this afternoon with General Chalmers. Suddenly
people know that they have to talk to each other and work to each other to get an outcome,
and that is what has been lacking in the past. We raised that. We were concerned that it was

still happening.
Senator CROSSIN—Are you seeing evidence already that perhaps some of those silos are
breaking down?

Dr Gordon—Yes, | have seen that. That is done through Peter Shergold, who heads up the
Secretaries Group on Indigenous Affairs. The NIC meet with the secretaries group each time
we meet in Canberra, four to five times a year. We have access to the secretaries, and they are
working as a group. That has to go back down through their agencies, and we are seeing signs
of that.

CHAIR—Secretaries of the departments?
Dr Gordon—Secretaries of the federal departments.
Senator CROSSIN—I assume the NIC has been briefed on this intervention proposal.

Dr Gordon—We were briefed on the intervention. Obvioudly, | was briefed earlier,
because the minister asked me whether | would take a leading role—he did not actually say he
wanted me to chair it. So | was briefed some days before, and the NIC as a whole was briefed
by the minister himself, aswell as Peter Shergold.

Senator CROSSIN—I am trying to get a handle on exactly where and how some of the
$587 million is going to be spent. Like you, | travel around to communities. | hear people say,
‘“WE ve asked for this women's resource centre to be built for along time,” or, ‘ We' ve wanted
this recreation centre to be upgraded for a long time.” In reading the PBSs today, | see that
nearly $226 million of this money is actualy going to go into the bureaucracy and
departmental outputs such as more Centrelink people on the ground. Has the NIC had a
briefing about the costings and where the money is going?

Dr Gordon—No, we have not. There is always concern about where the money is going to
go. The money will not go directly to Aboriginal people on the ground. We have been told
there is no wish list by communities—and communities may well want that. You are
obviously aware that the Chief Minister of the Northern Territory has said she would like
5,000 new houses, but they are the sorts of things that are not going to be funded. You
obviously have to have administration by agencies. There are already lots of new people
working as part of the task force in Alice Springs and, of course, they have to have their
expenses met. There is always going to be an administration cost. | have not seen all those
figures that you are privy to. | do not have that information.

Senator CROSSIN—Those figures are in the portfolio budget statements. So the NIC has
not been briefed about the costings and how much money each department will get and what
the money will be spent on?
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Dr Gordon—No. The NIC's terms of reference do not have us being involved in that sort
of thing. We are there to provide expert advice on Indigenous issues, not budget issues or
submissions. So we have not been asked about that.

Senator CROSSIN—It is indirectly linked, in a way, if there are recommendations from
the NIC about improved law and justice programs or support for women on domestic violence
issues. What | am hearing today is that not 1c of this $587 million will go towards a new
house or towards upgrading roads. We did not get to drill down in terms of other resources
and assistance. How do you expect the policy you put to government to be resourced?

Dr Gordon—With respect, our terms of reference do not cover us being involved in the
actual finalising or configuration of the budget for this. We can address policy issues.
Obvioudly, if we get involved in the nitty-gritty of funding, that opens up a can of worms. The
NIC was not set up to be involved in that area but purely to give advice as individuals. We do
not represent any Aboriginal organisation. But | am aware that money will be spent on the
maintenance of houses and the upgrading of infrastructure in communities, so some of the
$587 million will be going to help Aboriginal people on the ground.

Senator TROOD—Dr Mariarty, | was struck by your phrase that, in your view, thisis a
once in a lifetime opportunity. Do you think that once in a lifetime opportunity would have
come if we had continued on our present course before the intervention?

Dr Moriarty—Certainly not. Under the current system, we have allowed the states to do
their thing. Having been involved in Aboriginal affairs over many years, | have found that, in
the states, as far as ordinary citizens are concerned, Aborigines do not rate very highly
electorally. | find that this intervention is one of those aspects that will dig deep into the real
issues and have Aboriginal people brought into the system. In my community of Borroloola,
we are disadvantaged on any aspect of life you would like to look at. Over the years, even
during the ATSIC days, we have had in the vicinity of $3 billion spent each year on
Aboriginal affairs and this has not made any inroads in bringing Aboriginal people into the
mainstream of Australian society, on any aspect you would like to look at.

Senator TROOD—Do you think the time had come for a profound change in the
paradigm—a change in attitude, a change in direction?

Dr Moriarty—I think it has been a godsend, in that sense. People like me have been
battling to have traditional Aboriginal culture recognised but also to be practised within
Aboriginal society. My uncle, who is our ceremonial head, aways said: ‘We don't want
anyone teach us to be Aboriginal people and to teach us Aboriginal culture. What we want is
to become part of the mainstream of Australian society. We should have education and all
those other things taught to us. We should have decent jobs that can bring us into the
mainstream of society so that we can look after our own kids in our own way yet maintain
that traditional culture.” At Borroloola we still practise those old traditions. | am one of those
who very strongly want to maintain those aspects but also bring to the forefront those aspects
which would allow us to have decent housing and good education so that we can get good
jobs and so on and then become mobile in this society.

Senator TROOD—Are you concerned that these measures might in some way threaten
those aspects of your culture that you treasure in the Borrol oola community?
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Dr Moriarty—I think that is atask for our own people. | have travelled extensively around
the world. | have been to places in Africa. Those Africans who attended the Sorbonne, Oxford
or Cambridge are no less African because they have undertaken those studies; they go back to
Africaand they are forever Africans. | think we should be working along the same lines.

Senator SIEWERT—Did you talk to the combined Aboriginal organisations of the
Northern Territory or any of the other organisations before coming to your opinion on this
package?

Dr Gordon—No, we did not. Our terms of reference say that we are to give advice to the
federal government. We only meet four or five times a year. We do not have a budget that
would allow us to go out and consult with Aboriginal organisations. | can speak to you this
afternoon with my task force chairperson’s hat on about what | am doing on the ground.

Senator SIEWERT—Is the council aware that the government did not consult Aboriginal
organisations before it came out with the package and that the first recommendation of the
Little children are sacred report is consultation?

Dr Gordon—Yes, we are aware of that, but the minister has also said in a press release that
this is a response not to the Little children are sacred report but to the fact that nothing is
happening about the protection of children on the ground.

Senator SIEWERT—Are you concerned that there was not any consultation by the
government before they put this package in place?

Dr Gordon—I do not get into political fights or arguments. As a magistrate, | take an oath
to act without fear or favour or ill will or affection. If the government does not consult with
other Aboriginal people, that is not really a matter for the NIC. We can talk to the government
when we next meet, which is next week. We have had some correspondence from some
Aboriginal organisations—not a lot—asking us to mention it.

Mr Aird—In relation to the consultation, there has been so much consultation with
Indigenous people over the years on so many topics. | think this one is different because we
knew that the abuse and neglect of children was ongoing. So for every day, every week that
you were out there consulting—and with some known outcomes, dealing with personalities
that you would expect to be consulted—the person who delayed action would knowingly be
allowing more abuse, more neglect, and | think that raises some very serious moral questions
about just how long you are going to knowingly allow that abuse and neglect to continue. So
would support the speed at which they have acted.

Senator BARTLETT—TFollowing on from that, Mr Aird, | wrote down when you spoke
before briefly that you said, ‘ Of course, there must be consultation.” You are now saying that
there cannot be consultation. | am a bit confused about that. Is it actually not possible to
consult alongside as part of implementing?

Mr Aird—I took the earlier question as being in terms of when the emergency response
was announced a few weeks ago. Now there must be consultation for the correct,
professional, technical implementation of what they are doing. It is appropriate that the action
was taken as quickly as it was, but, when it gets down to communities now, we should not be
talking to the gatekeepers—we should not be talking to the personalities that have such a
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good run with funding and organisations; we should now be coming up with localised
solutions that actually address the core problems. That is the consultation now that | am
talking about.

Senator BARTLETT—Okay. Thank you for that. Mr Moriarty, you said that this is a
once-in-a-lifetime opportunity. | hope that it is not just once in a lifetime that governments
actually decide to pay attention, but | appreciate why you would perceive that and it is a
reasonable feeling. Given that it is potentially a once-in-a-lifetime opportunity, and obviously
it isamajor opportunity, don’'t we have an obligation to make sure that that opportunity has as
big a chance of success as possible?

Dr Moriarty—Absolutely. | go back to my community quite regularly—in fact, six or
seven timesayear. | have aunties. My mum died. In my kinship system, | have many mothers,
and one has taken on the responsibility of being my mother because my other mother has
gone, if you know what | mean. Many of my aunties of that generation are looking after
grandkids and great-grandkids, six and eight at a time, constantly. They are dirt poor. They are
culturally rich in the old traditions, yet they cannot | ook after these children.

Senator BARTLETT—Sorry to interrupt. 1 only have a couple of minutes. | am realy
reluctant to interrupt you, but my point there is: is this package of legidation not able to be
improved? Are you confident that it is totally right? Should we as a Senate have an obligation
to do everything we can to make sure it is as good as possible—to take advantage of this
once-in-a-lifetime opportunity?

Dr Moriarty—Yes, | think we should take advantage of that. | must commend the Leader
of the Opposition for taking a bipartisan approach, which encouraged me tremendously. If we
can take that role, the intervention is one aspect, but we have to look at many aspects of the
society that | come from at all those various levels. Of course there is housing, education—all
those other aspects that | mentioned. We have got to talk to the people. It is important while
they are doing that. Of course, the removal of the CDEP in a staged manner is one of those
aspects that have to be looked at carefully aswell. But | think that is one of those aspects that
| hope will come about in an appropriate way where people will not be too disadvantaged in
those isolated communities like mine.

Senator BARTLETT—I can only, | suspect, ask you one more question. It is a bit
unfortunate in terms of what | was just saying about making sure we take every chance to get
it right. You have mentioned culture a number of times, which | would certainly agree with
and | think the examples you have given are very valuable—and | apologise for cutting one of
them off. One of the measures amongst many in this legislation removes the opportunity for
cultural practices of Indigenous people to be taken into account in bail and sentencing. Do
you think that is a necessary move?

Dr Moriarty—I think the old Aboriginal law is much tougher than the law that we live
under in normal circumstances. Aboriginal people know right from wrong, and if you treat
that any differently, we will come to grief here and there. But, when we talk about customary
law, | ask: ‘What part or what aspect of customary law are we looking at? It is a very
involved area, and it is fraught with real issues. But | think we should be looking at where we
fit into the mainstream of Australian society.
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Senator BARTLETT—You do not think any cultural practices of Indigenous people
should be taken into account in bail and sentencing decisions?

Dr Gordon—Senator Bartlett, if | could answer that: | was the one who actually raised that
at the NIC, as a magistrate, along with Tammy Williams. We have protective bail conditions
in our legidation in Western Australia. We were talking specifically about Commonwealth
crimes. The Commonwealth cannot expand that out to states which do not have it. Under
protective bail conditions we can put a person on bail with varying conditions. One of the
things that we raised for protective bail conditions, which the federal government took on
board, was that if there was a man who had been violent to his wife, as happens on a regular
basis through alcohol or drug related incidents, then there should be a cooling down period.
So protective bail conditions could see that person being excluded from the community, so as
not to remove the victim but the perpetrator, to reside at another residence and not go back.
That is how we were viewing the protective bail conditions. We also fdt, as part of those
protective bail conditions, that a man who is drunk or under the influence of drugs and who
then bashes his wife—or perhaps an Aboriginal woman who bashes her husband; it would
relate more to a man—could not say, ‘| have the right to bash my wife under customary law.’
That isthe context that we were putting it in.

CHAIR—Thank you, Senator Bartlett and Dr Gordon. | would like to, in conclusion, ask
you, Ms Baumann, if you would like to make a concluding comment. You have been very
patient and have not made a contribution as yet.

Ms Baumann—Yes, | would like to say something in relation to what John Moriarty said,
because we are both from the Territory—if | can class John that way. | agree with what John
said earlier in the piece because, in the area of the once-in-a-lifetime opportunity, if it is going
to make things for the betterment of the people in our communities, why not take up the
opportunity that is there with both hands? This community is 50 years old, and there have
been several attempts made before by various government departments and nongovernment
organisations, whether it be in health, education, housing or the various other issues that are
included in the intervention, such as the welfare of the people and the children especially.

CHAIR—Thank you very much for that. Mr Aird, would you like to make a concluding
comment?

Mr Aird—VYes. | think that one of the longstanding problems with Indigenous affairs has
been low expectations, the removal of people, the removal of responsibility from individuals,
and some bad governance and bad funding arrangements. | am hoping that the emergency
response is able to start looking at how to build communities, how to build their capacity and
to overcome some of the problems that have endured in the past.

CHAIR—Thanks very much for that. Thanks to the witnesses for appearing today.
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[11.09 am]

CALMA, Mr Tom, Aboriginal and Torres Srait |slander Social Justice Commissioner,
Human Rights and Equal Opportunity Commission

HUNYOR, Mr Jonathon, Director, Legal Services, Human Rights and Equal
Opportunity Commission

von DOUSSA, Mr John, President, Human Rights and Equal Opportunity Commission

CHAIR—Wecome. Do you have any comments to make on the capacity in which you
appear?
Mr Calma—I am also the Acting Race Discrimination Commissioner.

CHAIR—Thank you. | now invite you to make a short opening statement at the conclusion
of which | will be inviting committee members to ask questions.

Mr von Doussa—HREOC welcomes the opportunity to make a submissions to the
committee today. We have in recent moments given you a written submission. | regret that
time did not permit us to get it to you in advance. | do not wish to speak at length to that, but
simply to record that HREOC welcomed the recognition by the government of the serious,
broad-ranging social and economic disadvantage which exists in many Indigenous
communities. We share the view that has been expressed by others this morning that this
presents a historic opportunity to deal with a national tragedy.

HREOC strongly supports the aims of the legislation, namely to improve the wellbeing of
Indigenous communities in the Northern Territory. However, we would like to stress that the
legidation and the action taken under it must seek to achieve its goals consistently with
fundamental human rights and, in particular, the fundamental right of racial equality. HREOC
does not support the bills insofar as the measures seek to exempt them from the Racial
Discrimination Act.

The laws plainly impact to a significant extent—almost entirely, in some instances—on
Indigenous communities. It is inevitable that there will be discriminatory effects. The laws
generally must, therefore, be justifiable as ‘ special measures’, taken for the advancement of
Indigenous people, to be consistent with human rights principles. As a general propasition we
take the view that, if the measures cannot be justified as ‘ special measures’, they should not
be enacted.

HREOC submits that a fundamental feature of ‘special measures’ is that they are done
following effective consultation with intended beneficiaries and, generally, with their consent.
In the present case, the absence of effective consultation with Indigenous peoples concerning
the legidlative measures is, therefore, a matter of serious concern. We consider that thisis a
case where urgent action is necessary. Nevertheless, it seems to us that the success of the
action, both immediately and in the long term, will depend upon effective consultation.
Effective consultation is fundamental to respecting the human rights of Indigenous people.

We accept the reality of the situation that these bills are going to pass so quickly through
parliament; therefore, what we want to emphasise today are some practical considerations.
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Ideally, to justify the legislation as ‘ special measures’ there should have been comprehensive
consultation beforehand and significant input from the communities concerned. That has not
happened, but it is not too late now to embark upon a consultation process. In section F of our
submission, towards the end, we deal at length with the need for a culturally appropriate
consultation process and a significant public information campaign so that the communities
affected understand what is being done and why it is being done, and so that they have the
opportunity to contribute to the decisions that are made now as to the implementation of this
legidation.

It seems to us also—and we deal with this in section E of the submission—that, with the
haste with which this legislation has been put forward and the complexity of it, it is highly
likely that there will be areas where measures taken do impact in a way which is not
beneficial to the communities that the measures are intended to assist. Some of these things
perhaps can be anticipated at this stage, at least as potentials. Others might be quite
unexpected at this stage. We have identified in the paper a number of issues where we see the
potential for the measures working in a way that is not constructive. We, therefore, put the
argument that thisis a case where it is crucialy important that there be ongoing monitoring of
the effects of the legislation and its implementation. We make a plea for a parliamentary
review to be held within 12 months, by which time the major impacts of this legisation
should be apparent. We think there needs to be a proper public review so that, where
disadvantages in the system are identified, steps can be taken for legisative amendment and
improvement to increase the prospects of this legidlation achieving its stated aim.

CHAIR—Mr Calma, do you wish to make an opening statement?

Mr Calma—VYes, just to support what the president has said but to also point out that it is
unfortunate that everybody sees this as a once in a lifetime opportunity, particularly when we
are celebrating the 40th anniversary of the 1967 referendum, when the federal government has
had the opportunity for the past 40 years to be actively involved in Indigenous affairs. This
oncein a lifetime opportunity cannot be just for the duration of this exercise. We need to look
at measures that will be sustainable, and that will only happen if Indigenous people are
involved in the process. We need to learn from whatever experiences are gained in the
Territory. We cannot persist in having report and review after review and taking no notice of
them, running COAG trials and not taking notice of the evaluation of those trials and not
learning the lessons that we could have learnt, both positive and negative, from any of those.
Let us take this as an opportunity to progress.

You will also see in our submission—I believeit is around paragraph 82—that we strongly
urge the government to consider dedicating some funds to provide human rights education to
Indigenous Australians, as the government has done in providing human rights education for
Muslim communities as part of the national action plan. We have been pushing this with the
government for the past three years and, as yet, have not been able to get any satisfaction.

Senator LUDWIG—It is always worth while to have your submission before us. One of
the critical issues which you raised was the need for a review. The matter has now occurred
and you seem to suggest that the matter needs a review. You have mentioned a Senate
committee. Is it broader than that? In other words, do you accept that all of these parts need
review? As to how that review is conducted, we need to ensure that there is a comprehensive
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review. Are you saying that a Senate committee would be the appropriate way of going
forward or are you saying there are also broader ways?

Mr von Doussa—The submission we have put forward is that there be a Senate
committee. It seemed to us that, firstly, it would be a public hearing where people can make
their contributions by way of submission and, secondly, because it would be a Senate
committee, it would already be in the parliamentary process in terms of recommendations
about changes, improvements and so on that may arise. In addition, we have suggested that
the committee be assisted by a group of experts who would also have a monitoring function.
We have made some broader suggestions about the compasition of that group, but it would be
a group which had significant Indigenous representation, mental health contributions and
somebody expert in trying to benchmark the success of projects like this. So there would be
an ongoing process through a monitoring committee, which would report periodically to the
parliamentary committee or to parliament. Then there would be a 12-month review, at which
stage, insofar as there may be downsides to all of this, they will be apparent, and appropriate
consideration could be given to amendments that will better achieve what is intended.

Senator LUDWIG—The other matter you mentioned is the need for consultation. If |
juxtapose that with the report in 1995 about alcohol—I| am sure you are familiar with that—
and then move forward, it seems the point you make in your submission isthat it is never too
late to consult. Also, that there is now an opportunity for the government to consult, if they
have not consulted sufficiently, or an opportunity to encourage them to continue to consult
where they have started that consultation process, and to ensure that, within a short while or
as soon as possible, they can communicate their measures? Am | right about that? That will,
in some part assist—I do not know to what extent—in ensuring that the matters that fall under
this bill are special measures?

Mr von Doussa—Yes, | think you have summed it up. It is rather a better-late-than-never
approach. But it does seem to us that the legislation provides a framework that could be
consistent with special measures in almost every respect. Whether it is or not really depends
on the process that lies behind it. Regrettably, there has not been significant consultation and
input from Indigenous communities in advance, which you would normally expect with a
special measure, but it seems to us that it is not too late to have the consultation now and
ensure that the administration of the act is designed and implemented in a way that advances
the aims of the legislation in ways where the communities have some input in designing
measures that meet their aspirations.

Senator LUDWIG—That is very helpful to understand. The task force will be here this
afternoon, so we can ask their view on that as well. The next area goes to some of the
individual measures, like the permit system. Do you have a particular view about how that
should work now, given the way the bill addressesit?

Mr von Doussa—I think Mr Calma can speak from the more immediate reports that he
gets about the downside of this. It seems to usthat this is one of the areas where there is areal
risk that it might not work to the advantage of the communities and there may be a need to
modify it quite rapidly.
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Mr Calma—Our general position is that, firstly, we cannot see the link between the
extinguishment of permits and child abuse. As | covered very clearly in the native title report
in 2006, when we looked at the issue of permits, and in our submission, there is no evidence
to demonstrate that any government officials have been restricted from participating in any
community activities in allowing them to perform their official functions. We have seen the
abuses of permits already, where you get fishermen, hunters and general visitors who want to
go to communities for an experience. Our grave concern isthat, firstly, thereis every potential
that those visitors could be doing anything in communities—so that is a bit of a problem; and,
secondly, if our major concern is to look at law and order issues—and we fully support that,
and we support additional police in the communities—we do not want police to be diverted in
their attention and have to be out there trying to police the roads and all those who are off the
roads.

Last Monday night | met with the Laynhapuy homeland group in Arnhem Land. One of
their grave concerns, which has been expressed by many others, is that once the roads are
opened, whilst the intention might be that the major road is permit-free and there is an
expectation that you require a permit once you get off that main road, most people will not
honour that and they will find any dirt road and look for fishing or shooting spots. The
concern of many Aboriginal people is that there is a potential that people could be out there
recreationally shooting—they referred particularly to pig shooters—and that could create a
danger for Indigenous peopl e who are hunting.

Senator LUDWIG—You may not have had an opportunity to see this, but | note that the
police federation said in their submission that the changes to the permit system were
unwarranted and that the police on the ground indicated that they believed the permits are a
useful tool and that the government’s proposed changes will make it more difficult. Do you
have a view about that?

Mr Calma—I would fully endorse what they are saying—I outlined some of the reasons.
That is really the only way that Indigenous communities can control who goes out there,
including the unscrupulous. As people with a sales background will know, the experience in
the Territory—l| am a Territorian and have worked under the permit system since its
introduction in 1976—is that that is really the only way that communities can control the
undesirables from going into the communities.

Linked to that, the other measure that is missing in this whole incursion into the Territory is
the need for the volunteers and other public sector workers who are going out there to
undergo police checks themselves, and the child safety checks that they currently administer.
If that is going to be administered by the local police, that will be another impost, and there is
the question of whether they have the skills to do that. We are just introducing a whole range
of new people who may have the best intent to work in communities, but, as was pointed out
in the Anderson-Wild report, many of the perpetrators of child abuse are in fact non-
Indigenous people and people who are in those communities for an official purpose or another
purpose.

Senator KIRK—Thank you very much for your submission. | am trying to have a look
through it now. | would be interested to find out your view in relation to section 132 of the
national emergency response bill. The first subsection of that, if you haveit in front of you, is
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the one that purports that the measures amount to special measures under the legislation. | am
interested in your view about the effect of subsection (2) and whether or not that is necessary.
That is the section that purports to exclude entirely the acts under this legisation from the
operation of part |1 of the RDA.

Mr von Doussa—That is a matter of concern to us, and we have expressed that concern,
because it puts the act to one side. In terms of Australia’s international reputation, it seems to
us that that would be a very unfortunate thing to do. If these measures fulfil their requirements
of being special measures, you would not need that. As | said earlier, the acts have the
framework appearance of being consistent with a special measure and it is a question of the
process. There has not been consultation up to date, but that could possibly be rectified now.

There is a problem in section 8(1) and section 10(3) of the Racial Discrimination Act,
dealing with the management of lands. That was advanced by the department this morning as
the reason for subsection (2). It seems to us that that requirement of the RDA could have been
met by appropriate consultations and consent. Again, consent has not been obtained in
advance, which the act would anticipate, but consent after the event would be better than no
consent. That seems to us to be a problem. The other side-effect of that, of course, even if the
explanation is section 10 through the RDA, is that it has the effect of exempting acts donein
the course of the administration of this legidation, so that any discriminatory act by a
bureaucrat or someone else in the administration of otherwise justifiable provisions will be
outside the scope of the act.

Senator TROOD—Thank you for your presentation and the paper, which | have been
trying to get my head around quickly. In relation to your proposal for a review proposal after
12 months, one of the points that the government makes about the overall packageisthat it is
a staged intervention: it runs through stabilisation, normalisation and then the longer term. It
seems to me that 12 months is not going to carry us very far in the overall process of trying to
address the concerns that exist in these communities. In that context, do you think that 12
monthsis rather early to have areview of the process?

Mr von Doussa—We accept that it is a staged process and that there are aspects of this that
will happen in 12 months time. But it did seem to us that the section 31 leases would have
impacted. It would be clear by that stage how they were operating. Some of the welfare
provisions would then be in force. It just seems to us that it would be undesirable to leave it
for too long in case some major problems come to light. The sooner they are addressed the
better. It may be that what we have suggested needs to be expanded—to have areview in 12
months and in 24 months—but it seems important to us to not defer it for too long in case the
opportunity for identifying, discussing and considering amendments for issues were put off.

Mr Calma—One of the specific elements of a special measure is that it can only be in
force for the duration, until the objective has been reached. One of the concerns is that there
are no benchmarks, no baseline data, so that we can, in human rights terms, look at
progressive realisation—that is that, over a period of time, we can see that there has been
some advancement. Unless there is any mechanism in place to measure that, it will not
happen. Our suggestion for the Senate committee was as much about the bipartisan approach
that is currently being demonstrated, and that needs to be extended all the way through this
process.
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Senator TROOD—Did you have in mind certain benchmarks, Mr Calma, that might be
appropriate? For example, there is one with the five-year |lease—after five years, or indeed
earlier, the land or property that might be resumed is returned to its original ownersin the way
it was previously. So there is a benchmark there.

Mr Calma—That could very well be a benchmark. There are a couple of issues. One is
that if we look straight down the line of addressing child abuse, which is one of the measures,
how do we know what has been addressed and what programs are in place? The data that
peopl e were referring to from the Australian Institute of Health and Wellbeing shows that 12
in 1,000 Indigenous people in the NT are reporting child abuse or neglect. It does not get
down to the specifics. So do we see in one year or in 10 years time whether we have reduced
that benchmark? Part of the whole idea of a review—and one can only assume that what we
learn hereis not just going to be pertinent to the Territory—is that since the new arrangements
for Indigenous affairs were put in we were to have the whole-of-government approach; we
were to have much more coordination in our efforts. A lot of that has not taken place. So this
is looking at both the existing measures to address child abuse and the broader issues of
addressing the wellbeing of Indigenous peoples.

Senator TROOD—The implementation group has obviously got that on its agenda into
the future. Concerning the special measures matter, the government’s position, as | understand
it, isthat this program of activity includes things such as prosecuting criminal activity that has
not previously been prosecuted, encouraging children to return to school where they have not
previously been attending and addressing questions of alcoholism, of children and women at
risk and of inadequate housing in these communities. Overwhelmingly, | would have thought
there was a case for benefit to the community by these actions. We are breaking new ground
here. It seems self-evident that there is an overwhelming benefit here for the community
which must justify the case for special measures.

Mr von Doussa—As | think | have said, the legislation has the framework of a special
measure, but the outcome, | think, will depend upon the processes that are involved in it. If
these measures are introduced with discussion with the communities and the communities
understand what is going on, there is a fair chance that these things will work beneficially. On
the other hand, if the community does not understand them, the processes just become another
cause for concern, fear, depression and so on and it is going to have a counterproductive
effect. For example, if the alcohol provisions turn out at the end of the day to put a lot of
people, because of fines and things, back into the justice system so you get into that terrible
bind of contact with the police, resisting arrest, being charged, imprisonment et cetera and the
end result was to put up the prison population of Indigenous people markedly, that would be a
really serious downside and you would need to deal with it quickly. It is those things that we
think need to be the subject of review and, if they happen, then what looks like a good special
measure might not actually be working as one.

Mr Hunyor—The commission, in its submission, at paragraph 28, acknowledges that it is
appropriate to look at the package as a whole when determining if it is a special measure. But
it is still necessary for its parts to be appropriate and adapted for the purpose. There may be
parts—and this goes to the need for the monitoring and review—that are not appropriate and
adapted to this purpose and that is why careful attention needs to be made. We have noted

LEGAL AND CONSTITUTIONAL AFFAIRS



Friday, 10 August 2007 Senate L&CA55

some of the areas of concern that have been raised by Indigenous groups as to things that they
say are not appropriate for this purpose.

Senator SIEWERT—I would like to pick up from there. It seems to me that there could be
an argument that the government is changing the definition or the understanding of what a
special measure is. The argument being put to usisthat in fact these special measures may not
have to be for the benefit of the Aboriginal community. If that is the case, what does that
mean in terms of Australia’s understanding of the definition of a special measure and that that
isinternationally accepted?

Mr von Doussa—I do not think it has any bearing on that at all. International human rights
law is plain. It sets out a number of things that are expected of a special measure. One of them
is consultation and participation in an Indigenous community. If that has not happened it is
not going to change the international understanding of what a special measureis. It just means
that there may be an argument that this one, for one reason or another, is not meeting this test.

Senator SIEWERT—Sorry, | have obviously stated that badly; | did not mean how it
would change the international definition. Let me put it another way. How do we relate to the
convention if we are using a different definition of what is a special measure to that which is
the commonly accepted definition through the international convention?

Mr von Doussa—The act does not purport to define ‘special measure’, and | do not
understand that the government is suggesting that a special measure is anything other than the
internationally understood concept. It isjust a question of whether, in the processes that have
led up to the legislation, there has been adequate consultation to fulfil the general
understanding of what a special measureis.

Mr Hunyor—Senator, | think the purpose of the provisionsin relation to special measures
in the legidation is effectively to deem that these are special measures, and so, to avoid the
question of whether or not they in fact are, it deems them to be. We do not expect that that
would have a flow-on effect in law. It may have a broader effect on how those concepts are
understood, but, in our view, it will not have an ongoing legal effect.

CHAIR—Thank you, Senator Siewert. | appreciate that. Senator Bartlett.

Senator BARTLETT—Given that some areas have been covered by other people, | want
to ask about the welfare measures and quarantining payments. We have not had much chance
to look at those today. You touch on them a bit in your submission but | am wondering
whether you examined them in the context of the way they are applying in the Territory,
which is universal for everybody in designated communities, as opposed to the way they are
being proposed to apply for the rest of the country and, within that, the way they are being
proposed to be applied in Cape York. Are there any problematic aspects about that, from your
point of view?

Mr von Doussa—| have to say | found that part of the act very complex. One of the
difficulties there is that that is an area of the legislation which is plainly discriminatory in the
sense that it impacts on Indigenous people where it is not impacting on others, so thereis a
significant onus on those who propound the legislation to explain why it is so much in the
interests of the Indigenous people that it overrides the human rights issues that are involved.
There is a balancing exercise. Again, we find it difficult to express a firm view about that
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because the outcome is going to depend upon the way in which that legislation is explained,
the background information that is available to the communities, the discussion that occurs
with them and then the way in which, in each individual case, it is administered. It is
encouraging to see—I think it is section 123TE—the matters that the minister must take into
account before he declares a particular area as a relevant area. Those matters do address
consultation with the community in advance of declaring a particular community subject to
those provisions.

Senator BARTLETT—With regard to the principles you apply, you have spoken about
the issue of informed consent and consultation, certainly in relation to special measures but
also, | think, more broadly. Does that apply in terms of the individual people affected, which
is how it is going to apply for the rest of the country, including Cape York, as opposed to in
the Territory, where it is going to be whole communities, en bloc, having a measure applied to
them?

Mr von Doussa—As | have said, there is an element of discrimination involved in that.
Can you justify it overall? | think at the end of the day that will depend on how it is
administered. But you are quite right: for a 12-month period or for any extended period
thereafter for which that operates, it is a fairly harsh measure. But the harshness will depend
upon how it is administered. Plainly, it is anticipated by the legidation that—and, as |
understand it as to what the government proposes to do—it will consult with individual
people as to how that is to operate in each individual’s case: how the money is to be made
available for the purposes for which it is intended and so on. That might all work quite well at
the end of the day. On the other hand, it might be a disaster, and that is why we think that it is
necessary to look at this sooner rather than later and preferably monitor it.

CHAIR—Senator Bartlett, we are pretty much out of time. Do you want to ask one last
question? | am happy to allow that. Otherwise, we will go to the Alice Springs and Katherine
mayors, whom we have ontheline.

Senator BARTLETT—I want to ask about the consultation in putting this together.
Witnesses, my understanding, from your statements and certainly from the statements that |
have seen elsewhere, is that there was not any engagement with any of you in putting this
together. | appreciate there was urgency and the like; nonetheless, it does perplex me, given
there were six or seven weeks in which this was put together and there would have been some
possibility of even a limited consultation or seeking of views. Has there been any effort to
seek your opinions?

Mr von Doussa—We were not consulted before 21 June, when the major announcement
occurred.

Senator BARTLETT—I appreciate that.

Mr von Doussa—We were given a briefing as to what was proposed shortly thereafter, but
we were not otherwise closdly involved in the preparation of any of these matters.

Mr Calma—I was not involved at all. This is the frustration, given the social justice
reports that | provide to parliament each year and that are tabled. One was tabled on 14 June
this year. It clearly outlines ways in which governments should consider engaging with
Indigenous people, based on international best practice. A lot of that has been totaly
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dismissed. Unless we set up a significant review process and make sure that we do follow that
through, we will find again another endeavour where Indigenous people will be blamed for
thefailureif it falls over.

CHAIR—I thank the representatives of HREOC for being with us today and also for the
submission that they got to us. We appreciate that.
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[11.42 am]

KILGARIFF, MrsFran, Mayor, Alice Springs Town Council

SHEPHERD, MrsAnne, Mayor, K atherine Town Council
Evidence was taken via teleconference—

CHAIR—Welcome. | invite you to make a short opening statement, at the conclusion of
which | will invite members to ask questions. Mrs Kilgariff, would you like to kick off?

Councillor Kilgariff—Yes, | will. Thank you, Chair. | would like to start by saying that
many people in this area have welcomed the federal intervention. They see it as a catalyst for
change. Over very many years we have seen a deterioration in the quality of Indigenous lives
brought about by many things but | would say principally by alcohol and welfare dependency.
Although many people around here have tried a lot of initiatives over the years, it seems that
the issue has been getting so big and so irreparable that people have been starting to fed that
there will never be a change. So from that point of view, | think the intervention is very
welcome. As | said, we seeit as a catalyst for change.

| have two major concerns about it and its consequences. The first isthat | see that many of
these measures, such as CDEP, welfare changes, alcohol and the leases, might actually
encourage people to migrate into the larger towns—Alice Springs and Katherine, in particular.
Our towns are aready overflowing with Indigenous people. Alice Springs is a service centre
for some 260 communities in the Northern Territory, Western Australia, South Australia and
Queendand. We have so many people coming in that we are struggling as it is to cope with
those numbers. My fear is that this will encourage other people to come into town and, |
suppose, burden our resources even further.

My other concernis that these reforms will not be sustainable. | think there is a real danger
that, when all these things have gone through and if the enthusiasm and resources are not
maintained, things will fall in a hole and Aboriginal people will be in a worse-off situation
than they were before all of this started. They are my two concerns, but as | said, | find it
positive overall that all these things are happening. Would you like me to go through my
reaction to some of the proposals now?

CHAIR—We will need to have the Mayor of Katherine make an introductory statement
and then we would like to move to questions. So if you would like to conclude your opening
statement we will move to the Mayor of Katherine.

Councillor Kilgariff—I will just go on to a few other things, then. With regard to the
permit system, the Alice Springs Town Council has resolved that it does agree with getting rid
of the permit system in major communities and on major roads. It did that about six months or
s0 ago and it did that because it felt that some of the issues that are happening in communities
remain hidden because there is a permit system and also because people can come into Alice
Springs—this is an open town—and that is not reciprocated by the Indigenous people here.
The native title holders here feel very strongly that Alice Springs is an open town, but they
require permits to go out to other Aboriginal peopl€'s land. It is discriminatory in that sense.
So we have that policy.
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On the question of CDEP, we have felt for quite some time that the welfare system has
been a poison for Aboriginal people and there has been intergenerational damage over the last
20 or 30 years. We support the removal of CDEP but in the context that real jobs must be
created. Many of the communities depend very heavily on CDEP because there is, apart from
that, little or no economic activity. You probably would have a copy of the LGANT survey,
which showed that out in the bush there are around 3,000 real jobs. But if you look at those
which are on CDEP and having a top-up, there are around 1,500 jobs. But there are jobs
available in most communities. My concern is that there will not be enough jobs for people to
move into when CDEP disappears. | think that is going to be an issue. CDEP is also an
important component of the local government reform, which is currently happening in the
Northern Territory and is set to start on 1 July next year. It is not only the jobs that local
government provides—and they are by far the largest provider of jobs in communities—but
also the fact that the $20 million or so, which is the recurrent capital funding for CDEP, is
underpinning, | believe, some of the budgets of the proposed nine new shires. That will be an
issue aswdll for local government reform.

When we come to alcohol, all Central Australian communities without exception are
supposed to be dry now, but there is still alcohal that gets through. | do not really see that any
new proposals are going to change that. | guess there will be extra policing, and that might be
one of the reasons that grog runners are caught. But to all intents and purposes now, all
communities are supposed to be dry. In Alice Springs we are introducing a system of photo ID
so that all people who buy acohol here in another month or so will be required to present
some sort of photo identification—it will be a passport or a drivers licence or whatever. That
will help us regulate people who are buying alcohol and also those people who might not be
able to buy it, such as those on a prohibition order or on some sort of bail condition or
whatever. That will also make it easier for the federal government to actually catch grog
runners. | know that that is a concern with some of the alcohol resolutions that they have
brought in.

CHAIR—MrsKilgariff, could you conclude your opening statement, please—
Councillor Kilgariff—Sure.
CHAIR—and then we will moveto the Mayor of Katherine.

Councillor Kilgariff—In conclusion, real work and the results of alcohol are the big
concerns. Eighty-five per cent of police work herein Central Australia is alcohol related, and
that is a huge factor in what is happening.

CHAIR—Thank you very much indeed. Mrs Shepherd?

Councillor Shepher d—I agree with much of what Mayor Kilgariff has said. | would just
like to paint a quick picture of Katherine. We have a population of 9,000 people. About athird
of our population is Indigenous. We have a very large region. It extends from the Western
Australian border to the Queensland border, and it is roughly the size of Victoria, so we are
the centre for many and diverse Indigenous communities. These communities see Katherine
as a party town—I have often heard it referred to as that—and on any day we can have 100 to
300 itinerants camping illegally in the town and in the river corridor and, in the wet season,
sleeping in the shopfronts.
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Since the intervention—which | welcome, as most of my community welcome the
government’s intervention—we have seen a dramatic increase in the itinerants in Katherine.
We have now about 20 illegal camps in the river corridor. All these people are drinking. |
believe the major health clinic aso has increased numbers coming through its doors.
Unfortunately, we do not have the facilities to cope with these people. We do not have the
facilities to cope on any ordinary day. We do not have any transient accommodation. We do
not have somewhere safe and secure to send these people—even where they can drink safely.
We have a sobering-up shelter, but it is very derdlict, and we certainly need a new one. As for
detoxification beds, we need rehabilitation. We have a rehabilitation centre here, but it has a
capacity of about 24 beds and it is operating at about eight at the moment. There are no
activities there for those people, and when they are released from rehabilitation they are
dumped in the main street of Katherine, where there are four liquor outlets.

| would ask that the government does not push aside the work that the Indigenous health
organisations are doing and the services that they are providing to the people. | think they
need to be listened to and considered seriously. The problems our Indigenous people have are
generationa. | think we have had a system of welfare that has been systematically killing
them at a very early age, so we desperately need long-term solutions. | would guess that more
than a generation is needed to address many of these serious situations.

The fact that food vouchers are not transferable could cause some unnecessary hardships
for some people, because often it is not the biological parents who are looking after the
children; it is probably a grandmother who is on a single pension. | think that needs to be
considered aswell. Thereisalot of fear in the communities—

CHAIR—Mrs Shepherd, could you conclude your opening statement, please.

Councillor Shepher d—Certainly. To conclude, | would like to say that there is more abuse
against Indigenous children than sexual abuse. The malnutrition and general neglect is also
very serious and certainly contributes to ill health as early as in their 20s, with kidney failure
and dialysis.

CHAIR—Thank you.

Senator CROSSIN—I will just go to you, Mayor Shepherd, in Katherine. Is the chronic
lack of accommodation for people coming into town something you would like to see
addressed as part of this task force and the intervention? | suppose most of the attention has
been focused on the 70 remote communities. We have redlly yet to see this government talk
about or address support for towns like Katherine and Alice Springs.

Councillor Shepherd—We desperately need some transient accommodation that is
properly managed, somewhere that is safe and secure and where the children, particularly, can
be safe. We do not have that at the moment. We have one camp in Katherine that is dominated
by one tribal group. The other groups are too afraid to go there for fear of being knifed or
other violence against them. So | think that is an integral part of what is needed in Katherine.

Senator CROSSIN—How many alcohol outlets are there in Katherine and Alice Springs?
Could you each give the committee an idea of that?
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Councillor Shepherd—In Katherine there are probably eight or 10 where there is
takeaway alcohol, and of course there are restaurants and other areas like that, and the clubs
too. | do not really think the clubs are a problem, but the other takeaway outlets certainly are.

Councillor Kilgariff—In Alice Springs we have over 90 outlets. Twelve of those are
takeaway and the rest are restaurants. | agree with Mayor Shepherd that the restaurants are not
really the point at issue here, but certainly the takeaway outlets are.

Senator CROSSIN—So in Katherine you have about eight places where you can buy
alcohol and take it away, between 3,000 people?

Councillor Shepher d—Yes, that is correct.
Senator CROSSIN—AnNd in Alice Springs about 12 outlets?

Councillor Kilgariff—Yes—remembering, of course, that we do not know to what extent
the 450,000 visitors that go to Alice Springs contribute to that issue. We heard a statistic
yesterday that enough pure alcohol has been drunk in Alice Springs in the last three months to
fill six million cans of beer. That is not six million cans of beer being drunk, but it is enough
pure alcohal to equate to that.

Councillor Shepherd—The Northern Territory has the highest consumption of pure
alcohol. | am ashamed to say that Katherine has the highest in the Northern Territory. | guess
that equates to Katherine probably having the highest in Australia.

CHAIR—Isthat on a per capita basis, Mayor?
Councillor Shepherd—Yes.

Senator CROSSIN—I thought in Alice Springs it was more like 38 outlets where you
could buy alcohal.

Councillor Kilgariff—No, there are only 12 takeaway ones. That is some clubs—which,
of course, are membership based—a number of supermarket outlets, and a couple of pubs that
have bottle shops as well.

Senator CROSSIN—Has there been any consideration by either of your councils to
suggest, say, to the Commonwealth government—in the prawn industry, for example, when
there were too many prawns being caught and they wanted to reduce the catch, they bought
back the licences—that perhaps these licences could be bought out or places encouraged not
to sell alcohol in return for some sort of monetary compensation so the number of outlets is
reduced?

Councillor Kilgariff—It has certainly been the case in Alice Springs. We had a crime
summit yesterday, and that was strongly brought forward. For instance, there is a service
station here which has a liquor licence for historical reasons. That would seem an obvious
target for such a buyback. There are a couple of corner shops that have liquor licences. So
there is a strong suggestion—and | think a growing suggestion—that those sorts of liquor
licences should be bought back.

Councillor Shepherd—I would say that is the same in Katherine. It certainly has been
discussed at some length in Katherine. | would agree with Mayor Kilgariff on that.
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Senator ADAM S—Thank you both for your evidence. | would like to ask a question about
the permit system. Firstly, is Katherine a permit-free area as well?

Councillor Shepher d—The Katherine township?
Senator ADAM S—Yes.
Councillor Shepherd—Yes, of course.

Senator ADAM S—So how many communities in the Northern Territory are not under a
permit system?

Councillor Kilgariff—I guess you would have the major towns up and down the Stuart
Highway. There would be Jabiru and Yulara, which are off the bitumen, but nevertheless you
do not need permitsto go there.

Senator ADAM S—Isthere any different behaviour that you would note in these towns that
are not under permits as opposed to towns which are under permits?

Councillor Kilgariff—Most of the towns that are under the permit system have a majority
of Indigenous people. They are also, as | said before—in the Central Australian region
anyway—supposed to be grog free. Employment is scant, | suppose, and there is certainly not
enough employment in these towns for the number of people who might well be employed.
They are not open towns, so thereis very little tourist travel there. | guess most of the visitors
would be people that are on government or public service business, CLC or NLC and people
such as that. Isthat what you meant, Senator?

Senator ADAMS—I am interested in how the behaviour in the closed communities
compares with the behaviour in the others—and Mutitjulu would be one of them. | am trying
to get some evidence on how the closed communities conduct their business and how that
compares with the open communities. Are there any further problems with open
communities?

Councillor Kilgariff—I suppose it is fair to say that the open ones would have a wider
range of businesses and a greater diversity of economic activity, sporting facilities and those
sorts of things. | guess that is partly because of their size, but it is also because more people
are coming through.

Senator ADAM S—Do you have any comments on the Tangentyere position on the federal
government’s town camp offer?

Councillor Kilgariff—Yes. | was very disappointed that that offer was not taken up. The
money has now gone north to Tennant Creek, and | believe the town camps there are the
beneficiary of $30 million of that. In Alice Springs we have been working with Tangentyere
Council for a number of years to try to make some changes in the town camps. | believed we
were at the point where some change would happen, and the money that was offered seemed
to be the resources that would make that change. So, yes, | was very disappointed that that did
not happen. The town camps are an embarrassment to the town because of the quality of life
of the people that live there and the fact that the services that are offered to people there and
their access to town facilities are so much worse than for people in the wider population. They
are, for all intents and purposes, ghettos that are in the town but not part of it. That is
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something that really has to change. | saw that money as being the vehicle by which that
could change so that those areas could become much more a part of Alice Springs.

Senator SIEWERT—What sort of rehabilitation services are available in both of your
centres for people who need help with alcohol dependency, counselling and those sorts of
services? Are they available? Do you think they are adequate?

Councillor Shepherd—They are certainly not adequate in Katherine. While we do have a
lot of agencies addressing alcohol concerns, we do not have the facilities to cope with the
number of people. We need a rehabilitation centre that can house 50 or 60 people. We also
need that follow-on care when they are reintroduced into the community as sober people so
that there is help for them to maintain that. We desperately need better services. We in
Katherine have been calling for a long time for better services to cope with the alcohal
problems and the people who are victims of alcohol abuse.

Councillor Kilgariff—In Alice we are in a peculiar position, as | heard yesterday, in that
the facilities we have are underutilised the moment. We have a sobering-up shelter. We have
the CAAPU residential rehabilitation and detoxification centre. We recently opened a 20-bed
detoxification centre which is mainly for inhalants such as petrol. So we have quite a few
facilities, but they are underutilised. | think that is because people are not being referred there;
it is not because of the lack of people needing rehabilitation or detoxification. | think it is a
process that needs to be reformed to channel people into these areas.

Councillor Shepherd—In Katherine there are many people who are asking for help and
there is no help for them here for their rehabilitation.

Senator SIEWERT—Mrs Kilgariff, | would like to separate rehabilitation and counselling
from detoxification. Are those services available? We heard from Mrs Shepherd that there
have been a number of people coming into town in Katherine. Is that happening in Alice
Springs?

Councillor Kilgariff—Yes, rehabilitation and detoxification are separate in Alice Springs.
A detox centre was recently opened. The sobering-up shelter is an overnight shelter and
nothing more, but there is rehabilitation available as well; it is mainly for Indigenous people.
There is a need for a drug rehabilitation centre. Drugs are becoming an increasingly big issue
in town. As to your second question, we have not noticed a larger number of people coming
into town in the last couple of weeks since the initiative started. But | think that is more to do
with the fact that our dry town initiative started on 1 August and we have had intensive
advertising going out to all the communities that says, ‘When you come into Alice Springs,
you have to respect the town and the culture and you cannot drink in a public place.” Both the
policeand | think the fact that there does not seem to be more people hereis due to that.

CHAIR—Thank you to both of you. We appreciate you making your time available for us
today.

LEGAL AND CONSTITUTIONAL AFFAIRS



L&CA 64 Senate Friday, 10 August 2007

[12.06 pm]

BOOKIE, Mr Lindsay, Chairman, Central Land Council

DORE, Mr Jeremy, Lawyer, Central Land Council

ROSS, Mr David, Director, Central Land Council

DALY, Mr John, Chair, Northern Land Council

FRY, Mr Norman, Chief Executive Officer, Northern Land Council
LEVY, Mr Ron, Principal Solicitor, Northern Land Council
SHELDON, Mr John, Principal Policy Officer, Northern Land Council

CHAIR—Wecome. | now invite you to make a short opening statement, after which we
will have questions.

Mr Daly—The NLC supports the Commonwealth program of assistance to NT
communities. This is the natural result of decades of neglect by NT and federal governments
of both political persuasions. While the current focus is on the failure of the present NT
government, we should not forget the 25 lost years of CLP control of the Territory. One
simple fact to ponder is that the provision of secondary schools outside Darwin is till
extremely limited. However, we continue to question the need for the totality of this package
of legidation. In fact, we doubt that most members of the lower house have any idea of the
detail of the amendments they voted for this week. MPs used to be legislators, but now they
appear to vote for press releases.

The land rights act was passed by this parliament on a bipartisan basis in 1976, and it
marks the high point of Indigenous affairs in this country. Since then, our people in the Top
End have been through along land claims process, which is now largely completed. Our focus
now is on economic development. We are turning our land and assets into investments,
businesses and jobs which will eventually replace welfare. This is a lengthy and challenging
task for all of us, requiring a new approach to how we live and work together. The cattle
stations, timber works, aquaculture projects, feral animal harvesting, CO, abatement, whichis
the only program in Australia, mining operations, railways, gas pipelines and major
infrastructure projects throughout the Territory are proof of progress. The NLC also took the
initiative of engaging directly with the Commonwealth to assist in resolving the national
problem of safe storage of low-level nuclear waste. | reiterate that, as far as non-government
organisations and government organisations are concerned, we are the only one that took the
initiative to engage the Commonwealth on this issue.

The land rights act has been our great strength. It has defined our economic progress. This
strength has been denied other Indigenous communities in Western Australia and Queensland.
That has caused those communities to seek other solutions to the problems caused by welfare
dependence—solutions which seem to us to cost the taxpayer a lot of money in various
experiments such as hype by the media. We have been ahead of the game for a few decades
because we have the land rights act. We do not wish to be compared with communities
outside the NT or to have their solutions visited upon us. We do not have a public relations
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outfit which tells you about our successful communities, and we do not do weekly columnsin
national newspapers moaning about our failures; we are just getting on with it, slowly but
surely.

The Commonwealth policy package includes some changes to the land rights act. We do
not support these, particularly the removal of permits and compulsory acquisition. We do not
think they are necessary for the current task. We question the right of a government at the end
of its parliament to trifle carelessly with this iconic legislation when it has never campaigned
on the matter or had a serious dial ogue about it. We also address that point to the Labor Party.
But we are redlists;, we take the long view, as aways. We would like to think beyond the
current short-term politics to the next decade. We seek some assurances from both major
parties that essential strengths of the land rights act are till valued by senior people who can
see the progress which it has caused. We hope that this tendency to trifle needlessly with the
act is temporary. We invite both parties to study the history of this matter and understand how
this act was born and the contributions of some great people who brought it about. These were
people who knew the Top End and understood its potential. We would like to assume, as well,
that senators who vote on this matter next week will have some idea of the detail of what they
are doing. We commend the efforts of this committee in that regard.

CHAIR—Thank you. Mr Daly, would you like to table that opening statement?
Mr Daly—VYes.

CHAIR—Thank you. Who would like to make an opening statement from the Central
Land Council?

Mr Bookie—I will say a few words, yes. With regard to the permit system, we would like
the permit to stay. It is not causing any trouble on the communities. The people still go out;
they just go through the communities. People do not stop them. They are free to go wherever
they want as long as the people know where they are going. The Tanami is the main road that
goes right through to the Western Australian border, and the people go on that road. They just
get a permit to travel on that road; there is nothing to stop them. But they are not allowed to
go off the road. The permit system has nothing to do with child abuse and things like that.
Permits are there for travel. They get their permits with no trouble. Nobody is stopping people
from getting permits.

CHAIR—Thank you. We will move to questions.

Senator PAY NE—Gentlemen, thank you very much for your attendance today and for
your opening statements and submissions. | have not had a chance to read all of them, but we
will get there. | wonder, as this package progresses—and, Mr Daly, | heard clearly your
concerns about the voting process, but let us assume it progresses—what positions are the
land councilsin to assist in the process? What role do you think you will have as the impacts
of the legislation unfold?

Mr Daly—We always thought that we would be consulted all along. Unfortunately, some
things have been dropped in front of us and now we are running at 100 miles an hour. But
what we have always said to the Commonwealth—and we say this to all governments within
Australia—is. ‘Come and talk to us. We're practical people and we're about getting the
outcomes for our people.’
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Aboriginal people have changed over a period of time. We are becoming better and better
at what we do, and we see the need for us to do things independently. There is one thing in
life that | have learned: you need to be able to do things for yourself to fix up some of the
problems that you have within your own lifestyle. So a lot of the answers that we seek in
regard to Indigenous communities need to come from within those communities; they will not
come by writing legislation and overriding the communities.

| think we need to engage with all Indigenous people because we are talking about
Indigenous people’ s lives, and | think thereis no better way to deal with the issue at hand than
for you to consult with us. Let us work through the issues and let us try and get positive
outcomes for our people. For too long, my people have been sitting in the doldrums like
second-rate citizens within Australia, and we are now at the point where we need to move
forward. We have always wanted to move forward.

The other thing | want to put to the senators here today is. does every Aboriginal person
necessarily want to be like you guys? Or would they prefer to live their traditional lifestyle,
which has been a milestone for this country? If you talk to any tourist who comes here, the
main reason they come here is to look at our culture and our art, and Australia seems to sell
itself on the back of Indigenous art and Indigenous culture. Yet we tend to hamper it.

| would also like to say something about tribal law and culture. There are people who do
not know it, do not talk about it, have never doneit and never livedit. If it is not your lifestyle
and you do not understand it, you really need to become a part of this lifestyle to understand it
and really know the dynamics of it.

Senator PAYNE—Let me be more specific then. The initiatives that are in the legislation
cover a range of areas—health, education and housing, just for starters. If they are
implemented, is there a role at all for the land councils—either of the two represented here
today—in that process?

Mr Daly—VYes, definitely.

Mr Ross—The whole issue is that we have not been consulted on this legislation. It has
been put together without anyone talking to us about these issues and how to make them work
et cetera. We have put forward a number of areas that we think should be amended, which
would make some improvements to the proposed legislation. We also say quite clearly that
without those amendments we think you ought to throw it out and go back and start again,
because it will be a mess without them. Having said that, we also see the need for addressing
the areas of health and education, and we agree with that being done. We see that they are
very important and need to be dealt with and addressed by everyone.

The issue of improving the lives of children we think is a huge issue and needs to be
addressed properly. It is very important that the land councils are involved and consulted. If
you pass this legislation next week and it becomes law, then, in terms of people getting out on
the ground and getting work done, and in terms of infrastructure et cetera, the traditional
landowners need to be involved and consulted as to what happens on their land. The land
councils need to be heavily involved in that process. That gets to the guts of your question
because, under the laws of the Northern Territory, on anything that happens on their land, any
disturbance to land—regardiess of whether it is in a major town like Alice Springs or an
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Aboriginal community—you must consult with the landowners to protect sacred sites so that
there is no disturbance to sacred sites. It al comes back to the work that we need to do
through that process. So, yes, we need to be heavily involved at that point.

Senator PAYNE—Thank you very much. | have one more question and it is in two parts.
First of all, the Mayor of Alice Springs indicated that her position and that of her town council
was to support the permit systen’sremoval. | aminterested in your observations on that.

Secondly, in quickly looking over your submission, there is one specific item you refer to,
from the Central Land Council, in relation to community stores and the store assessment
process. Could you expand slightly on your suggestion that you think it would be useful to
include an assessment measure for the capacity of the store to train and employ local
community members. What did you have in mind there?

Mr Ross—Mayor Kilgariff raised the permits and, from listening to her, she put it from
two points of view. One was from the town council. All non-Aboriginal people make up that
town council. They voted some six months ago, as she said, to support removal of permits
from Aboriginal communities and townships. She also mentioned that some of the local
traditional owners of Alice Springs, some of the members of Lhere Artepe, have made noises
about having permits removed from communities because everyone comes into their country.

They are the personal opinions of a few people. What they need to understand is that the
understanding between Aboriginal people to visit and remain on each other’s country is a
personal thing between Aboriginal people. There is no such thing as Aborigina people
requiring another Aboriginal person to have a permit. It has never been a part of any
understanding. Aboriginal people have the right to come and go on each other’s country if
they are going to behave themselves. If they are going to go there and run amok then, yes,
people want to do something about it. That was pretty much the point that she raised.

In terms of the stores, yes, we think there should be assessments done as to how the
takeover of storesis to take place. We think that some stores are operating really well. Others
are not. We just recently helped the IBA with their community stores program to help a
community with that process. There are a different variety of things that are taking place
within stores, and there has to be some analysis of what is being proposed before anything
takes place on the ground.

CHAIR—Thank you very much. Senator Crossin?

Senator CROSSIN—Good afternoon to you both. | want to ask you some specific
questions about the submission that you have given us. You talked about the operation of
section 50(2) of the self-government act being excluded from the bill. As | understand it, that
then leaves a question over the intent of the Commonwealth to compensate landowners justly
interms of the lease of the land. Isthat correct?

Mr Dore—That is correct. The self-government act does have a provision requiring the
Commonwealth to pay just terms compensation. This bill sets aside that provision and just
gives compensation by reference to the Constitution, which, arguably, is a different standard.
On current law, | think it would be fair to say that the Commonwealth will still be required to
pay compensation, but it is certainly less clear.
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Senator CROSSIN—That is the question that we were trying to drill down to this morning
when the departments were before us: exactly what a definition of ‘just compensation’ would
be. Is it your understanding that it would be monetary, or could the Commonwealth say that
they have justly compensated Indigenous people by virtue of the fact that this measure is in
place and they will be fixing up housing and infrastructure in communities?

Mr Dore—I think that would be a matter for negotiation.

Senator CROSSIN—If, though, section 50 of the self-government act is overridden, and
therefore the Congtitution’s just compensation terms apply, does it not lower the bar in terms
of compensation? Are we really talking about monetary compensation or are we talking about
compensation in kind by actions of the department because they are applying the test against
the Constitution and not the self-government act?

Mr Dore—I think the issue we have alluded to the submission is whether or not just terms
compensation applies, not necessarily the level or standard of that compensation.

Senator CROSSIN—I see.

Mr Dore—They are both about just terms compensation, but the standard of accessing that
just terms compensation under the Congtitution is a little higher in aterritory.

Senator CROSSIN—I see. Mr Levy or Mr Sheldon, do you want to say anything?

Mr Sheldon—I would emphasise it a little differently. An issue has been raised as to
whether the just terms provision applies in the Northern Territory. It probably does. The
Commonwealth might want to argue otherwise, but | suspect that they will not. It is not just
about houses. We do not have maps yet, but we have looked at the coordinates and mapped
them. It is quite clear, understandably, that the Commonwesalth wants to control areas where
there are extractable minerals—that is, gravel, sand and that kind of thing for construction.
We regularly do agreements with local councils and others close to communities about that
gravel, and we know what the rate is. We would expect to be paid for that immediately, not
paid in the form of houses or things built for people to live in. | would imagine that the
Northern Land Council will write to the Commonwealth shortly wanting to have a position on
that—to have it al sorted out and have the government paying immediately for use for
extracting minerals.

Senator CROSSIN—Wheat is the process if, in fact, the government is not prepared to
compensate readily, or the negotiations over that compensation—

Mr Levy—Go to court?
Senator CROSSI N—take more than a year?

Mr Levy—First, you try and negotiate an arrangement. There are pastoral leases, for
example, on clapped-out pastoral properties. We regularly do agreements where, for the first
10 years, there is little or no rent, but in return the land is improved, so that in 10 years time
traditional owners have viable, productive, improved land. That is not uncommon in
commercial deals. But, if you cannot reach agreement about a compensation package, then
you have to go to court.
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Senator CROSSIN—Your submission talks about amending clause 35 in section 4.
Unfortunately, | did not get to ask the department today about what they meant by ‘quiet
enjoyment of the land’. Unless that is a legal term, | found it a fairly quaint combination of
words in legidation, | would have to say. Regarding compulsory acquisition of leases,
according to the GPS coordinates we have seen in the legisation, does that actually mean
that, if a certain block or blocks of land within that lease are going to be used by the
Commonwealth to put demountables on, build a new school oval or create something
different, they do not necessarily have to consult the TOs under this proposal ?

Mr Levy—That is correct, except in relation to sacred sites. | notice that the document
provided by the Commonwesalth this morning, | understand, says that the changes regarding
the permit system do not apply to sacred sites; they only apply to towns. But, of course,
almost every town includes sacred sites.

Senator CROSSIN—So in this legidation there would be nothing stopping the
Commonwealth from building any sort of facility by any means, with any structure, within a
town lease, at this stage?

Mr Levy—Legdly, there is nothing stopping the Commonwealth. It needs to be
remembered that the Commonwealth, no doubt, can put in temporary accommodation and that
kind of thing—that is one thing—and that might last for a year or two or five, but | would
have thought that for practical reasons it is unlikely that the Commonwealth would build
major infrastructure that will last for 40 or 50 years, without legal title being organised. Under
this legidation, that would require the consent of the land trust on behalf of the traditional
owners.

Senator CROSSIN—So your recommendation to this committee is that we should at |east
propose that clause 35 is amended?

Mr Levy—I think that is the Central Land Council’s submission. We certainly would have
similar views. | think you are looking at their submission.

Senator CROSSIN—Yes, that is right.
Mr Levy—We have not yet got to the detail of it in thetime available. | am sorry.

Senator CROSSIN—I think some of us can relate to that, actually. The Central Land
Council have also suggested—and maybe, Mr Ross, | will ask this of you—that clause 60 be
amended to ensure that Aboriginal landholders are entitled to just terms compensation. Does
that mean that, as the legidation is currently written, you do not believe that that is
guaranteed?

Mr Dore—I think that was the question we were dealing with before. That is exactly the
point that we were raising: that the bill, as it stands, does not guarantee that there will be just
terms compensation; it just makes a reference to the constitutional provision for that.

Senator CROSSIN—Yes. Clause 60 says that ‘just terms’ has the same meaning as section
51 of the Constitution. But the clause does not actually say that that will then be applied. Is
that correct?

Mr Dore—Inthat clause it has the words ‘if required’, so it is clearly leaving open whether
just terms compensation would be required.

LEGAL AND CONSTITUTIONAL AFFAIRS



L&CAT70 Senate Friday, 10 August 2007

Mr Levy—I think the Law Council has made a submission about that issue.

Senator CROSSIN—You can appreciate that some of us are till trying to read 500 pages
of the bill, let alone the 65 submissions that have come in overnight!

Mr Levy—I do not want to take up time, Chair. | will let that go to the Law Council.

CHAIR—Thank you. Senator Crossin, we need to leave time for Senator Bartlett and
Senator Siewert.

Senator CROSSIN—Can | just ask about one other issue in the land council submission.
You are suggesting that we should amend clause 93—this is in relation to the community
stores—regarding the assessable matters, by adding a new assessable matter for community
store capacity to train locally employed community members. So you would be suggesting
that in part 7 of the bill, relating to community stores, the legidation should guarantee that
local Indigenous people are trained as part of these changes?

Mr Ross—They certainly should be. That is what Aboriginal people need to be involved
in. If part of the government’s argument is about getting peopl e off welfare and into real work
then proper education and training need to be put in place. If they are going to put in some
requirements then some of these things probably should be looked at.

Mr Bookie—There are young people who work in the shop. They go away and learnto run
the shop. They go to town and have training and they come back. The people in the shop
never train them, so they go away for training. Then they come back and get work packing
stuff and unpacking, instead of working the tills and things like that. There is not enough
training in the shops. You have white people there with their five- or six-year contract. They
never train anyone up. Young people go away and do these courses to run the shop but they
never get the opportunity to do it. So they go back and say, ‘ Oh, well, we can't get in there, so
what’s the good?

Senator SIEWERT—I want to go back to the issue of the permits for a minute. This came
up earlier, during HREOC's presentation. The permit system applies to communities and
supposedly not beyond them. The issue of palicing came up. When | first read this legislation,
it seemed to me that it was going to be very difficult once somebody got a permit to gointo a
township to explain to them that they were only allowed to stay there. Who or what is to stop
them going anywhere they want to after that? Is that a concern that groups have or am |
jumping at shadows?

Mr Daly—It is extremely difficult in the Territory to police the whole permit system. The
police use the permit system as a deterrent for criminals. There was a question asked earlier
about whether there was a town that did not have a permit system. There is an Aboriginal
town that does not have a permit system. It is a privately owned Aboriginal town, and that is
my community, which is also MiriamRose Baumann's community, which is Nauiyu
Nambiyu. If you have a look at the crime statistics there and the crime statistics in a
community that has a permit system, you will see that there is no difference. So it does not
really matter whether you have the permit system there or not; there is still the same amount
of crime. Whether that helps you a bit, | do not know.

Senator SIEWERT—Mr Ross, did you want to say something?
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Mr Ross—I think part of what you are saying is correct. People will go onto Aboriginal
land, permit or no permit. There are a number of them around, and it is a matter of people
reporting them, then we follow that through. That is a part of policing. The police have picked
up people on that basis, and people have been reported on that basis. There was a big thing a
year or two ago where all these people who worked at Yulara decided to go and have a big
party on Aboriginal land in the middle of the night—some New Year’s party or something, a
big celebration—with no permits at all. The traditional owners were very upset about that, and
most of these people were taken to court and fined. A couple of them were Aboriginal people
from interstate. Part of their defence was that they were Aboriginal people. As | said earlier, it
is an agreement between Aboriginal people that you can come and go on their land if you
behave yoursdlf. If you are going to go on there carting grog and drugs and having a party,
which is what they were doing—the traditional owners were happy for those people to be
prosecuted like anyone e se, and they were. These things go hand in glove with policing and
permits.

CHAIR—Senator Siewert, | have to make time for Senator Bartlett.

Senator SIEWERT—I just wanted to clarify something, because | think | may have
dightly misstated my question. When people are going into town in the future, without
permits, because they can go into the designated town, they obviously will still require
permits to go beyond the town. Is that going to be a policing issue?

Mr Daly—Definitely. It will definitely be a palicing issue. Currently, if you have a look at
the situation of policing in the Territory, you will find that policing is inadequate as far as
Aboriginal land is concerned. That isamajor concern for us, but it is also a mgjor concern for
the police department with regard to safety. But it will definitely be an issue with regard to
policing.

Senator BARTLETT—Given thereality, | will just ask one question. Perhaps each of you
could answer. | think you both mentioned that, despite all of your concerns, you are both

realists, and the realistic situation is that thisis going to be guillotined through the Senate next
week, probably unamended, regardless of —

Mr Ross—That would be very sad.

Senator BARTLETT—I note that. The question is: assuming that happens—which | think
is a reasonable assumption, although | do not pre-empt what this committee may do; perhaps
they may make some recommendations and perhaps the government will listen—what do you
think is the most important thing that should happen next to try and maximise the chances of
all of this activity actually generating some positive results, as opposed to negative ones?

Mr Ross—I think the government have to be realistic about some of the things that they
are putting forward in terms of education, health and housing. If, tomorrow, every Aboriginal
kid in the Northern Territory turns up to school—you have probably already heard this—there
are not enough classrooms, there are not enough desks, there are not enough chairs and there
is nowhere near the amount of teachers that are needed. It is not going to happen. You have al
of these problems. So, to start quarantining people’'s money up front and removing the
CDEP—you are going to put thislogjamin place.
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This needs to be done properly. We are not saying, ‘Don’'t do it’; we are saying that it needs
to be done properly. There needs to be a hdll of alot more thought and effort and invol vement
of Aboriginal people in this whole process and how we move it forward. There are long-term
solutions, and Aboriginal people certainly want to be involved in this whole thing. There are
no two ways about that. You need to involve Aboriginal people and you need to involve the
Northern Territory government. We are going to live with this for the rest of our lives, not for
just five years. We are going to be there forever, and our kids are going to be there and our
grandchildren. So we need to deal with this properly.

The housing situation needs to be dealt with properly. | heard what the department said
earlier about 12 houses at Kintore. Okay, that is 12 houses, but what about every other
community that does not have enough housing and that needs all these problems addressed?
So there are housing issues.

There are the health problems. It is fantastic that we have got people running around out
there at the moment checking children; that is great. But there is not much point just having
them run around checking people. We have got to look at the long term. How do we address
having people employed full time, long term, to address these issues? There have to be proper
clinics so that all these things—the diabetes problems, all these things—are addressed
properly. There are the issues about stores and the food that is in those stores, and about
employment. We are not saying: chuck the baby out with the bathwater. We are saying that
long-term solutions are needed for what are long-term problems. In order to address them
properly the government, the Commonwealth, need to think seriously about what they are
doing and stop banging the gavel and saying, ‘We will tell you what to do,” and ramming this
legislation through without some amendments, as we have suggested. They need to get to the
table with the Northern Territory government and with Aboriginal people and start working
out what the long-term solutions are. That iswhat | think is the starting point.

CHAIR—Thank you, Mr Ross. Do you want to make a concluding comment, Mr Daly?
Mr Daly—Can you repeat the question?

Senator BARTLETT—Assuming this legidation passes basically unamended, regardless
of what we might or might not like, what do you think is the one key thing that needs to be
done and that perhaps the Senate, through another mechanism, could try to keep a focus on to
make sure it does happen and maximises the chances of this opportunity producing positives
rather than negatives?

Mr Daly—I think the key thing in the whole exercise—and this is a must for the
government and for future governments as well—is full engagement with Indigenous people
on the ground there. | agree with everything that Mr Ross said with regard to education,
health and things like that. The systemic breakdown in society itself out in those communities
is due to a lack of education, to a lack of funding basically. | think all of this can be seen
qualitatively through the John Taylor report, which was commissioned by COAG out at Port
Keats.

For me, the key point in this whole amendment that | would like to see them come and talk
to us about is landownership, and when you get down to landownership, the permit system
specifically and these communities it is a breakdown of property rights within Australia. If it
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starts here with the Indigenous peoples and Indigenous lands, where does it end? Property
rights are the same all around Australia. Quite a few of us have individual properties of our
own. If this law is applied to Aboriginal land then why isn’t it applied to the rest of society
with regard to child abuse in major centres?

Other than that, | think there needs to be more work done by the Commonwealth and the
Territory to come together with regard to addressing education out there. Education is the key
within all of this, and that has been left out on its own. | think that is the key issue we need to
fix for our people on the ground there. The key is education and employment, and | am
talking about full-time employment. We also need to build an economic base for Aboriginal
people to get ahead in life. For far too long we have been left out in the cold. All the money
has been spent in the major centres around town within the Northern Territory. The Northern
Territory have failed miserably to come to the table with Aboriginal people and work out good
systems of governance within the Territory government so they can come out and talk to us on
the ground and we can deliver good economic outcomes for our people. We need to get our
own economic future coming up ahead and we need to move on it now for the future
generation of kids.

CHAIR—Thank you very much to both the Northern Land Council and the Central Land
Council for your evidence and your submission. We appreciateit.
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[12.44 pm]
CAMERON, Dr Ledley, Senior Ministerial Adviser, Northern Territory Gover nment

GALLACHER, Mr Jamie, Director of Communications, Office of the Chief Minister,
Northern Territory Gover nment

SCRYMGOUR, Ms Marion, Minister for Child Protection, Northern Territory
Gover nment

CHAIR—ALt the outset, | especially welcome Ms Scrymgour. Thank you for taking the
time to be here. | understand that you have travelled through the night or in the very early
hours and we appreciate you taking the time to be with our committee today. | invite you to
make a short opening statement, after which we will have questions.

Ms Scrymgour—I must thank all senators for the opportunity to appear at this inquiry. |
would like permission to table a submission from the Chief Minister of the Northern Territory
and then | would like to make some brief remarks regarding the intervention legislation.

CHAIR—Permission is granted to table that submission.

M s Scrymgour—Everyone in this room, and | am sure we are joined by members of the
Senate, rejects the scourge of child abuse wherever it occurs in the country. No-one owns a
moral position that has greater prominence than any other. We all want to prevent child abuse.
In broad terms, the Northern Territory government has supported the federal government’s
intervention where it directly targets child abuse. The Northern Territory government has been
calling for increased federal government investment for Indigenous Territorians since at least
2001. The Northern Territory government supports proposed changes to access to
pornography laws, we support the additional police and we support additional medical
resources. We welcome these things. But since the federal government has announced its
legidative follow-up to the intervention, the Northern Territory government has become
increasingly concerned.

Our government has made it clear from day one that it does not support the removal of the
permit system or the compulsory acquisition of Aboriginal land. Neither of these measures
directly targets child abuse. The removal of the application of the Racial Discrimination Act is
also of concern. The immediate abolition of the CDEP scheme is another area we believe
needs much more consideration. Senators should know that this decision will have a
devastating effect on the Aboriginal arts community. With the permission of senators, | would
like to table the release from ANKAAA, which is the Association of Northern, Kimberley and
Arnhem Aboriginal Artists. | do so as the Minister for Arts and Museums as well as the
Minister for Child Protection in the Northern Territory.

We have a remarkable opportunity before us, perhaps a once in alifetime opportunity. Why
would the government not want to consult and involve Aboriginal peoplein thisintervention?
Why seek to deliberately rush and exclude us? The Northern Territory government takes the
issue of child abuse very seriously. We commissioned the Little children are sacred report. On
Tuesday there was a reshuffle within our cabinet and the Chief Minister appointed me as
Minister for Child Protection. | am concerned that the children we need to protect are getting
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a bit lost in this whole debate. It is not about leases and access to Aboriginal land. What
started this is the need to protect children. Since the intervention and this legidlation, the
protection of those children that we wrote about in that inquiry have been taken off the radar.

Senator CROSSIN—Minister Scrymgour, we certainly appreciate your efforts to come to
our committee in person rather than communicating with us by telephone. | put on record our
appreciation of the efforts of you and your people in doing that. What sort of interaction has
the Northern Territory government had with the Commonwealth government since the day
that this was announced some six weeks ago?

Ms Scrymgour—Very little. There have been discussions between us and the federal
government for some time, particularly on policing resources. The most important issue is that
we also lose housing. Ever since the intervention six weeks ago, there has been no contact
whatsoever.

Senator CROSSIN—In terms of resources, we only had an hour this morning for all of the
eight departments who presented us with additional budget portfolio statements today. We
only had an hour to question them about it. But, from what | could ascertain, there is no new
money in the $587 million for additional housing—that money has been appropriated already
in this year’s budget. There is no new money for roads—that money has already been
appropriated. In fact, almost half of the $587 million will go into more Commonwealth public
servants facilities or Centrelink operations. Has there been any discussion or disclosure with
you about whether there may be additional money for programs, for wages for people on
CDEPin these discussions?

Ms Scrymgour—No. Going back to your first question, there has been some low-level
ministerial engagement with ministers who have had appropriate portfolio responsibility—
with the police minister, with the former minister who had the child protection portfolio and
with the minister for housing. So there has been that low-level engagement and discussion
across those areas on what the intervention would involve at that time, bearing in mind we
have seen the goal posts shift quite dramatically from what we saw six weeks ago to what we
are seeing now.

In relation to the question you just asked, there has been no discussion about the
appropriation. | think we heard it was $500 million to start off with. My understanding is that
it has gone up to about $580 million. | could be corrected on that, if | am wrong. Our concern
is that very little of that money is going towards probably one of the biggest issues in the
Northern Territory: the backlog of Indigenous housing in those communities. There is very
little that is going to be spent on housing in communities to address the overcrowding. If we
look at the issue of child protection, and where children are at risk, that goes to the heart of
trying to ensure that we can remove children from at-risk environments in those communities
and give them some quality of life, like a decent house, which every other Australian takes for
granted.

Senator CROSSIN—I understand that Mr Tyrrell is on the Northern Territory task force,
so the Northern Territory has one representative out of five or six. Isthat correct?

M s Scr ymgour —Given the importance of this intervention, that isright.
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Senator CROSSIN—Can | ask about the health checks that have been started and are
ongoing. There are issues with protocols with health departments, and obviously with costs
with health departments. | imagine when these health teams move into communities they are
probably using resources in health clinics. Has there been an expectation that your
government will pick up these costs, or is there some process whereby you will be billing the
Commonweal th and the money comes out of this $587 million?

M Scrymgour—As | understand it, we will share that cost—and that is something that is
being worked out from health minister to health minister. We welcome the medical resources
that are going into this. But we also want to state from the outset that the medical resources
cannot be short term. We have to be able to access GPs or doctors out on the ground in those
communities for the longer term so that we can continue the work, the screening, that is going
on. There are many non-government organisations or Aboriginal medical services that have
been doing this process for such a long time with limited resources, so that capacity needs to
be built.

Senator CROSSIN—I asked questions this morning of people from DEWR with respect
to the abolition of CDEP. That will save the government $76 million. And the cost of
implementing Work for the Dole will be $23 million. They seemed to indicate to me that there
has not been any discussion yet about transferring Northern Territory Commonwealth jobs,
such as health workers or people in schools, and no discussion about transferring CDEP
moneys across to the NT government, or in fact whether they will transfer that across. Are
you aware whether you are being pressured or asked to pick up the employment costs for
those peopl e under this scheme?

Ms Scrymgour—There are some positions, such as Aboriginal health workers and
Aboriginal teachers, in schools that our government recognises are part of our core service
delivery, which we are now making adjustments for. Just on CDEP, we are talking about 8,000
recipients across the Northern Territory. As | understand the policy decision by the federal
government, it is to provide only 2,000 full-time jobs. What happened to the other 6,000? We
sing the mantra or the rhetoric about welfare to work, but | am afraid we are going back to
‘work to welfare’ . People need to work through the logic of the policy that is about to come
out, including the implications and ramifications on the ground in those communities. | put
this to all senators. Everybody loves Aboriginal art. Let me tell you, in the Northern Territory
CDEP s at the heart of every art centres and the capacity for artists to stay on country and
work in those art centres. Gut the CDEP program, and all those artists and the beautiful
artworks that you hang in your offices and see in Parliament House will be gone, because
those people will not be able to continue that work.

Senator CROSSIN—Finally, | would like to ask you about the long-term implications of
this. This is about money and programs for 12 months. | know that the Northern Territory
government is preparing its response to the report that triggered this action. You are due to
hand down your response at your next sitting, which | think is the week after next. Do you
have a view as to whether this Senate committee should in fact wait, look at that response and
then report following your response, in case there is anything in your response that we in the
Senate committee could perhaps pick up?
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Ms Scrymgour—We would love to see that it is not rushed. | think that there are some
very important aspects of this legislation, such as welfare reforms, pornography, alcohol
areas. By the way, if people looked at our liquor acts and what we are already putting in place
in the Northern Territory, it is probably a lot tougher than some of the measures that are
certainly outlined in the intervention bill. There has been no coordination, communication or
working together with our government. Our liquor act already has restricted area provisions
and they actually apply quite tougher. Sure, under the national intervention bill there is a
greater dollar figure in terms of a penalty. | would like to see that it is not rushed, particularly
in the areas of land and permits. | think that a bit more thought needs to go into that. | think
that the CDEP issues need to be looked at a bit more and given more thought. There are a
whole lot of areas. Not applying or exempting the Racial Discrimination Act certainly shows
some contempt towards Aboriginal peoplein this country.

CHAIR—Minister Scrymgour, you have just mentioned contempt for Aboriginal people.
Could you advise the committee as to why you think we are sitting here today? Why do you
think the Australian government, with the support of the federal Labor Party, is actually
intervening in the Northern Territory? Could it be that there has been a denial of what is
exactly happening to the health, safety and interests of childrenin the Northern Territory? Is it
because your government has failed to protect Aboriginal children in the Northern Territory?
Could you inform the Senate or answer that question?

M s Scrymgour—I am not going to sit here and, as usual, play the blame game and say that
it is either the Commonwealth or the Northern Territory government. That is not what | am
here for. | am here to say very clearly that this is about child protection and child abuse. We
both need to work together to get over this scourge. | also said at the outset that no-one owns
this; we all need to own it. We all need to take responsibility and we all need to work together.

As an Aboriginal person, prior to coming into palitics, | worked in the health sector for a
long time and saw the palitical football that has constantly been played out between state,
federal and local governments in relation to Aboriginal people on the ground in those
communities. Communities do not need that. They do not need the silence or the ignorance
from governments to ignore this problem anymore. It is about working together and moving
forward. | have used the word ‘ contempt’. | have spoken to the minister who has carriage of
this bill on several occasions. | have had the privilege of sitting down and talking to him on
the Tiwi Islands with the work that is being done over there, and | said that the draconian
response and the top-down process does show some contempt. It means that Aboriginal
people should not be included. Talk to us. Work with us. People are open to moving forward
onthis. | thank the Senate; | do appreciate that you have only this one day to do the inquiry.

CHAIR—Some people would say that one of the reasons we are sitting here is the
contempt that has been demonstrated to Aboriginal children in the Northern Territory. | want
to ask you about the police. It is my understanding that there are no police in Galiwinku,
where there are about 2,000 people. | wonder what the reason is for that. | am also interested
to know why, after the Australian government has paid for the construction of a police station
at Mutitjulu, that station has been left unmanned.

Ms Scrymgour—I will get on to Mutitjulu in a minute. | do not know if you know the
history of Galiwinku, but many years ago, when there were police on the island, there was an
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unfortunate shooting of a young man at Galiwinku. Since that time the community had not
wanted police on the ground, not because they did not want to institute law and order in the
community but because they saw the issues that happened years ago.

CHAIR—AnNd you consented to that request?
M s Scrymgour—The local member is working with the community.

Senator CROSSIN—You have not yet built the police station in Galiwinku that you
promised, Senator Barnett.

CHAIR—I am just asking the question and all owing the minister to respond.

Ms Scrymgour—The police station needs to be built there. We are working with the
community to address the issue and get full-time police on the ground, and it is the same with
Mutitjulu. We can all do better, and | am not denying that from our government’s point of
view we need to work with the Commonwealth to make sure that we get policing on the
ground in these communities. Aboriginal people are entitled to the same leves of law
enforcement and police in their communities as everywhere el se.

CHAIR—AnNd the second question?

Ms Scrymgour—With Mutitjulu, | understand there were two ACPOs out there on the
ground. One of the ACPOs, due to a death, had |eft the community. That left one ACPO. At
the moment, there are two Northern Territory Aboriginal community police officers, one
Northern Territory constable and two Australian Federal Police officers based on the ground
at Mutitjulu.

CHAIR—Two AFP officers and—

Ms Scrymgour—Two Australian Federal Police officers in addition to one Northern
Territory constable and two Aboriginal community police officers. Not far from Mutitjulu,
there are five officers stationed at the Yulara police station.

CHAIR—The Combined Aboriginal Organisations of the Northern Territory made a
suggestion about the buyback of existing alcohol licences. | wonder if that is under
consideration by the government. What is your position?

Ms Scrymgour—I cannot give you an answer on that. On whether or not we do it, there
has been discussion. That issue has been long looked at. | was the chair of the substance abuse
committee in the Northern Territory when we looked at the oversupply of alcohol outlets and
licences in the Northern Territory, but it is something that is certainly receiving some
discussion within our government.

Senator PAYNE—Can you explain for us which members of the NT government
bureaucracy are engaged in the process of advancing this legislative package, what briefing
processes are underway and which ministers Minister Brough has had an opportunity to meet
with in recent times?

Ms Scrymgour—In my department, Ms Jenny Scott, who is the director of child
protection services, is part of that process. | think there is a representative from the palice,
from housing and from the Chief Minister’s department. | could not give you those names,
Senator, but we could certainly find out and forward them.
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Senator PAY NE—So your officials are being briefed and engaged in the process?

M s Scrymgour —They are being briefed and engaged in the process of the welfare reforms
and the alcohol initiatives.

Senator PAYNE—AnNd CDEP?

Ms Scrymgour—They are being briefed. But, again, the whole point of the exercise is
being briefed but not being able to negotiate how those processes or systems are going to be
rolled out across the Northern Territory, which are two separate i ssues.

Senator PAYNE—I think you will acknowledge, Minister, that there is a degree of
frustration from the direction of the Commonwealth and the government which | perhaps felt
myself in some of your observations when you were speaking earlier about things not being
rushed. One of the problemsthat | think the government has tried to address with this package
is the very long time that it has taken to do a range of things, not the least of which is the 12
months taken to produce the report in the first place and the six weeks after it was finalised
before it was released and that we are, as Senator Crossin acknowledged, still waiting for your
government’s response. | think that frustration is evidenced in part of this process, frankly.

M s Scrymgour—My frustration or your frustration?
Senator PAY NE—No, the Commonwealth’s frustration, Minister.

Ms Scrymgour—Since 2001 there has been consultation and discussions with federal
ministers highlighting this problem. | can also recall a delegation of Aboriginal women who
personally tabled to the Prime Minister a report in 2000 which highlighted these issues and
who called on the Prime Minister to deal with thisissue.

Senator PAY NE—Then you must be grateful for the response.

Ms Scrymgour—So bear in mind the frustration of Aboriginal women and children that
this has taken a long time. What | am saying is that the political football has to stop. |
acknowledge that. The issue of child protection has to be addressed; it is fundamental. We
welcome parts of the intervention that go to the heart of child protection and look at dealing
with the scourge that is in some of our communities. We admit that. We are not blind to that.
We see that all the time, and we are and have been addressing it. Can | say that when we came
to government in 2001 the child protection budget was $8 million. That budget now sits on
well over $94 million, so that is a substantial increase over five years to deal with the issue of
child protection.

We talk about frustration when we have had discussions with federal ministers to deal with
the issues of housing, education and all the other areas that need to be worked on in
Aboriginal communities and there has been no cooperation, particularly in relation to this
intervention. We have talked to and the Chief Minister has talked to the Prime Minister. The
Chief Minister took the 20-year intergenerational plan to the Prime Minister and said, ‘ These
things can't be done in the short-term; they are long-term strategies.” They are long-term
strategies, Senator, and | think that whilst people may get frustrated and the Commonwealth
are frustrated, there is a fair amount of frustration in the Northern Territory as well with the
lack of transparency of working together to deal with this issue on the ground.
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Senator PAYNE—Minister, if a budgetary increase from $8 million to $94 million in five
years has ended up in the production of this report, then | am not at all surprised that thisis
the approach that the Commonwealth has taken.

Ms Scrymgour—I agree that is why we have now had a reshuffle. One of my first jobs
will beto look at our system’s responses to those communities. The Little children are sacred
report highlighted that in some of the 47 communities the committee visited there are
problems on the ground. | will be immediately looking at our system’s response to those
communities. Where is our capacity? Where are those resources? Are they out there and are
we are dealing with them appropriately? | certainly welcome the new-found interest of the
Commonwealth in thisissue, when it has been missing for along time.

Senator PAY NE—In your view, Minister.

Senator CROSSIN—We have a minister of the Crown before us, with all due respect,
Chair.

CHAIR—Yes. Minister, thank you for your evidence today. We appreciate your being here
and providing evidence to the committee.

Proceedings suspended from 1.10 pm to 1.46 pm
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DAVIDSON, Mr Peter, Senior Policy Officer, Australian Council of Social Service
JOHNSON, Mr Andrew, Executive Director, Australian Council of Social Service
McCALLUM, Mr Andrew George, Board Member, Australian Council of Social Service
WOODRUFF, Ms Jane, Adviser, Australian Council of Social Service

CHAIR—I welcome the witnesses from the Australian Council of Social Service.

M sWoodr uff—I am from Uniting Care Burnside but here with ACOSS.

Mr McCallum—I am also CEO of the Association of Childrens Welfare Agencies in New
South Wales.

CHAIR—Would you like to make a short opening statement and then we will ask
questions?

Mr Johnson—We thank the committee for the opportunity to speak. We refer the
committee to the Combined Aboriginal Organisations of the Northern Territory’s request that
there be a delay in the legidation's passage so that it can be properly assessed by the
Australian community via the parliament and that negotiations and consultations be urgently
begun with the Aboriginal people of the Northern Territory.

The submission which we have provided to you deals with the emergency response in the
Northern Territory’s Indigenous communities, the proposed system of income management in
those communities and finally the proposed system of income management across Australiain
respect of children at risk and children not enrolled in or regularly attending school. We
submit that these bills should not be passed in their present form and that more time be given
to review them to make best use of the increased resources, increased opportunities and
increased attention for the protection of children.

The federal government can take action today to fund effective and proven programs to
ensure that children and families are safe and to ensure that investigations are begun to bring
perpetrators to justice. The parliament can then take the time to ensure that legislation which
is eventually passed focuses on effective and proven ways to protect children and improve the
living standards and conditions of Aboriginal Australians.

ACOSS, like other Australian organisations and Australians, is deeply concerned about the
longstanding issues of child abuse of Aboriginal children in the Northern Territory and child
abuse and explaitation of children across the country. We also refer you to the Combined
Aboriginal Organisations' report entitled A proposed emergency response and development
plan to protect Aboriginal children in the Northern Territory: a preliminary response to the
Australian government’s proposals, which outlines a series of proven and effective programs
that can be implemented directly. We also refer the committee to the many reports and
recommendations that have been made to government over the last 10 years which are
detailed in full in the report.

In relation to changes to land tenure, other submissions have dealt with the issues relating
to land tenure and we aso see no evidence of any direct link between the compulsory
acquisition of five-year leases over prescribed townships and the problems of child abuse in
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Aboriginal communities in the Northern Territory. In relation to the suspension of the Racial
Discrimination Act, we do not see the underlying reason to act contrary to the Racial
Discrimination Act and suspend its provision. To deny appeal rights to any Australians is
staggering but to limit it to Aboriginal people in the Northern Territory is unacceptable.

In relation to the income management regime and new activity requirements, the bill
implements an apparently simple solution to a complex set of problems, attaching new
conditions to social security payments and taking over family budgets to combat child abuse,
truancy, prolonged joblessness and social breakdown in remote communities. The causes of
these problems are complex. An income management regi me does not address the underlying
factors which cause so much pain to children suffering from abuse.

We point the committee to the Halls Creek trial. Parents participated voluntarily in a
scheme to improve school attendance, but it was thwarted by inadequate engagement with
parents by the school, problems of bullying and teasing at school and resistance from children
themselves. School attendance did not improve, despite considerable efforts from Centrelink
and the local employment service providers. This has to be seen contrary to the great results
that have been achieved through the Clontarf program. There is a risk that income
management, or the threat of it, could exacerbate tensions between parents and children or
between parents, instead of helping to resolve truancy problems.

In relation to school attendance, we ask the committee to consider specific concerns before
the bill is enacted. Parents and foster carers can be penalised for events beyond their control—
for example, where they have just taken custody of a child who has longstanding problems
with schoal attendance, or where there are conflicts between parents who share the care of a
child. Income management is imposed on both parents. As you would be aware, where
parents are sharing custody, one parent could have custody of a child for over 70 per cent of
the time and the other parent could have custody for around 14 per cent of the time. Under the
legidation, the misdeeds of either one of those parents in relation to encouraging school
attendance would mean that both of those parents' income payments would be affected.

There are privacy implications related to the legislation. For example, schools may be
aware of which families receive income support. Another issue is the inaccuracy and
timeliness of school enrolments and attendance records, which could be compounded by any
attempt by Centrelink to replicate them on a national scale. Centrelink lacks the resources and
expertise to assess the reasons for nonattendance at school and to work with parents and
schoals to resolve problems such as bullying or the quality of schooling. Another issue is the
lack of clarity in the bill regarding the circumstances in which attendance will be considered
unsatisfactory.

There will be alikely shift of resources, including school and community agency resources,
away from effective measures that support parents in getting their children to school towards
the administration of referrals to income management systems. Thereis a lack of requirement
for a written warning to be given immediately before the imposition of income management.
Finally, in relation to school attendance, it will be particularly difficult to administer these
provisions fairly and in a timely manner in cases where families move frequently or parents
have limited literacy skills.
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In relation to child abuse and neglect, the specific concerns are that the bill does not appear
to require state authorities or Centrelink to provide affected parents with reasons for
natification to Centrelink for income management. The bill does not appear to limit the
duration of income management or to require state authorities to justify extension beyond a
fixed period. The effectiveness of voluntary programs to assist parents to deal with problems
such as addictions and financial case management could be undermined by referrals to
compulsory income management. Relati onships between parents and child protection workers
could be weakened by a notification to Centrelink to impose income management. Finally, in
this area, there will be a likely shift of resources, including state protection authority
resources, away from effective measures to protect children from abuse towards the
administration of referrals to the income management system.

In relation to the operation of the income management regime, the specific concerns about
proposals for income management are as follows. A major concern about the operation of the
proposed scheme is that the normal appeal rights to the Social Security Appeals Tribunal and
the Administrative Appeals Tribunal are denied to Indigenous people in the Northern
Territory. These free, accessible and timely appeal mechanisms are essential for people on low
incomes, especially those whaose cash incomes are being reduced by income management.

There istoo much discretion in the hands of the minister to determine the proportion of the
various payments that can be withheld. A range of supplementary payments for specific
purposes by people in vulnerable situations is included, such as bereavement payment,
mobility allowance and carer alowance. Amounts withheld from payments are not kept in
trust for the recipient and can be withheld for up to 12 months after the cessation of the
income management. Income management can be conducted by private contractors rather
than by Centrelink. This raises issues of accountability to parliament for the exercise of
considerable discretion over the use of income support payments that will apply. Finally, in
this area there are inadequate protections in the bill to ensure that recipients are assisted to
meet essential expenditures, that they are consulted about expenditures and that they are kept
informed about expenditures and account bal ances.

| turn now to unresolved questions. It is of great concern that this legisation is to be
considered by the parliament when the key details of how the quarantining provisions will be
initiated, determined and made operational are not established in the legislation. We therefore
ask the committee to seek clarification on the following matters before voting on the
legidation. Firstly, how will the income management be administered? For example, is the
government considering a card or voucher model such as the US food stamp system, a
compulsory version of the Centrepay system operated through Centrelink or the tendering out
of financial management services to private or community organisations? Secondly, on what
basis will those administering the scheme decide how income should be spent and what
proportions of the quarantined benefits should be accorded to housing, nutrition, clothing and
education? What evidence base will be used to make these determinations? To what extent
will the recipients be consulted?

Thirdly, what will be the process to ensure flexibility in quarantining arrangements to
account for marked variations in the cost of living in different cities and regions, particularly
with respect to housing? Fourthly, has the Australian government reached agreement in
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principle or in detail with any state government over the application of the income
management in cases of child neglect or truancy? Is there agreement regarding the respective
roles of Centrelink and school authorities in monitoring and enforcing attendance? Fifthly,
what will be the reporting relationship between state government departments, principally
child protection and education authorities, and the Australian government? What privacy
provisions, if any, will apply? What changes to the state legislations will be required to
facilitate information exchange across levels of government? Finally, we seek clarifications
for the reasons that, unlike non-Indigenous persons, many Indigenous persons will have
welfare payments quarantined and will not have the right of appeal to the Social Security
Appeals Tribunal. What is the reason for denying appeal rights to Aboriginal Australians?

CHAIR—Mr Johnson, this was to be a short opening statement. We have your submission.
Would you like to make a concluding comment and leave time for questions? | do appreciate
your very extensive opening statement with its suggestions, but perhaps you could wrap up
with a closing comment.

Mr Johnson—Sure. In turning to what works and what can be done immediately, the
federal government could immediately deploy trained, experienced and culturally appropriate
child protection and children and family support workers to address the immediate needs
children experience and the impact of abuse and neglect, establish safe houses for children
and women and for young people, and consult and negotiate with Aboriginal communities.
During questioning we are happy to talk about the key elements of an effective response, what
can be done in the next three to six months and what needs to be done to ensure that all this
time, effort and resources ensure that we get the best outcome for children and ensure that
children and families are protected.

CHAIR—Thank you very much.

Senator LUDWIG—I would like to spend a little time going through the range of
questions that you seek clarification on. Perhaps we could reverse the role and | could ask the
guestions. Some of them go to how the matter would be administered. How do you think the
matter should be administered, given the way the bill is framed? Do you have a view?

Mr Johnson—In relation to the income management regime?

Senator LUDWIG—I was going to go through each of those if time permitted.
Alternatively you could take that on notice and provide a short reply if you wish. You have
suggested the question, but | was curious as to what your organisation’s view would be. Given
the framework of the bill and what is likdly to occur, what would you say is the best
mechanism if we look forward to how it should be done?

Ms Woodruff—If | could answer from the perspective of being directly involved in
programs that use the voluntary system, | think we can identify the elements that work. One
of the elements that work is that it is a voluntary system. The second element that works is
that it works in relation to case management and active support for the families, the couple or
indeed sometimes the young person.

Whatever system we have, it has to empower people to take responsibility for their own
finances, for their own lives, for their own children and for their own communities. | think it
is extremely unlikely that you will get those outcomes if you impose from above, particularly
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if people are not consulted about how best that should be done. If we are to have a
compulsory system then the absolutely crucial thing is that the casework, the support workers
and the services that are required—and also the specialist services that people will need—
assist people to learn how to do these things for themselves, rather than being dependent on a
government making decisions for them. For example, if people are not spending their money
on food because of drug and alcohol abuse—and | think this is an extremely questionable
proposition, but let us say for the moment that that is the case—they will not stop, they will
not learn how to do things differently, unless there are intensive and ongoing drug and alcohol
rehabilitation services for them. And there is no mention of services such as those in the
proposals that have been put forward.

Senator LUDWIG—That is helpful. In respect of the second one, which is a bit more
difficult to answer from your perspective, can you provide at least a comment, given the
nature of the bill and the way it will operate, on whether you share a view about how those
schemes may be administered and how they may apportion quarantined benefits to housing,
nutrition, clothing and education? You do not have to answer if you find that objectionable.

Ms Woodruff—I think there is a fundamental principle here, and that is about the
engagement and the involvement of the people whose money you are planning to administer.
That goes back to what is successful in the voluntary scheme—a negotiation with support
people and Centrelink staff through Centrepay to determine what money is allocated for what
purposes. You will find, if you look into the operations of the voluntary scheme, that people
make different decisions depending on where they live, what their life circumstances are,
what it is that they have particular difficulty paying et cetera. That is the only way you will
get the engagement of people in this process, and if the people are not engaged then we will
be running a top-down service controlling their lives forever because there will be no
opportunity for them to learn the skills to do this themselves. That is how it gets allocated, in
consultation with the person involved.

Mr Johnson—There is another point to make. It is important for creating dependency, but
when you look at people on very low incomes they ration what they spend. People make
choices from one week to another week to ensure that they can pay a bill at the end of the
month. When this is being done on a very finite one- to two-week period, how are people
going to make normal savings just to get their essentials or to pay normal bills?

Senator LUDWIG—Thank you; that is helpful.

Senator BARTLETT—I know that the general notion of doing this sort of quarantining of
payments to encourage better behaviour has been floated for a little while. | am interested to
find out from you how much detail of how it is going to work is in the legislation and how
much of it is still a big question mark. You have raised a lot of questions in your comments
and submission aready. It seems to me, on initial reading, that it is really just a shell which
gives an enormous amount of power for quite extraordinary intervention in the very fine detail
of people's individual lives. Within that shell, how many safeguards or what sort of
framework do you see that at least gives us reasonable confidence that there will be some
protections about how those processes will operate? Perhaps you can distinguish three levels:
first, the Northern Territory; second, Cape York; and, third, the rest of the community. They
are three distinct groups, and the Cape York one at |east seems to have an assumption of afair
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bit of engagement with the local community, but | do not know if that is in the legislation or
just an assumption based on everything else we have heard.

Mr McCallum—There is an assumption within the assumption there that there is some
evidence based efficacy factor involved in quarantining peopl€e'sincome in this way, and | do
not think you can point to anything that suggests that there is. When there are volunteer
schemes in that regard, there is an engagement process that has some longitudinal or long-
term indicators that say that people may then engage willingly and look at different ways of
disbursing what is a very meagre income in the first place. But we tend to be jumping, in this
particular situation, to a sense that this has some particular evidence suggesting that it will
work to achieve the outcome.

Child abuse and neglect, which is seen to be the primary driver of al this, does not exist in
isolation. Child abuse and neglect is not a point in time or an isolated incident; it has a whole
range of contributing factors which go to the heart of housing, to education, to early
childhood, to parenting education, to alcohol and drug treatment programs and to a whole
range of other things. If we pick a point in time, all we are doing is maybe making people
compliant with a regime, but they are not learning coping mechanisms or the ability to ook
into the future with some sel f-determination.

In my talks about this with child protection experts, | asked people like Professor Dorothy
Scott, who is regarded as an expert in this field, ‘What would be the one thing you would tell
the Senate committee? and she said, ‘ L ook at the sacred children report and implement the 97
recommendations.” The first one is about consultation with local communities. That is where
it starts and that is where we have to start with this, but we are jumping to end points here for
which we do not have any evidence base to say that they will be successful. They may even
marginalise and debilitate people even further.

Senator BARTLETT—I think some of you would have experience dealing with people
who have regular engagement with our fairly large Centrelink system. Can you give us an
idea of the level of bureaucracy that would be likely to be involved in properly implementing
these—the numbers of extra hoops and the numbers of different ways people are going to
have to engage with the whole welfare system, which is already not always as user friendly as
it could be?

Mr Davidson—The legislation is very complex with regard to which benefits and which
circumstances might trigger financial income management. In the area of school attendance,
for example, it is not clear from the legidation that the state authorities or schools would
notify Centrelink or trigger that event. It seems the bill leaves open the possibility that
Centrelink would step in, obtain the records and administer the thing pretty much on its own.
That option is there in the legidation, and that is one of the reasons we ask: are the state
governments on board in relation to this? Centrelink, of course, has no expertise in the area of
schoal truancy and no capacity, really, to influence what happens in schools. That in itself is
problematic. Centrelink would presumably, in the event that the states do not cooperate, need
to establish its own enrolment list for students and regularly check it and then interview
parents to establish whether children are absent without good reason.
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So the potential usage of resources is very large there, and then when financial
management or income management does apply, because people are on low incomes—for
example, a sole parent with two children on $450 a week, typically—and pretty much all of
their income is being spent on essentials, the juggling act of doling out payments for bills,
food vouchers or whatever | would have thought would be a fortnightly or weekly exercise.
Again, it is very labour intensive, and inevitably essentials will be missed in that process
because the income is low and peopl€e's circumstances change so rapidly. So | would say it
could, depending on the role that the states choose to play in this, be very resource intensive
indeed, including in remote areas, where the availability of professional resources on the
ground is very thin anyway.

Senator BARTLETT—You might need some extra resources for all the welfare rights
centres to deal with that.

Senator SIEWERT—The department told us this morning that it would cost $88 million
in the first year. | assume that is for the NT, because the rest of it will not be rolled out until
later. Does it sound like they have got that right?

Mr Johnson—I guess one of our points about getting it right is that it is about ensuring
that the support and services are on the ground. What is really going to make a big difference
to ensuring children are protected is safe homes. We have to have the supports and services—
child protection workers and family centres—that families can go to as an initial port of call.
They can then go to more referrals to specific services that are needed. Another issue, which
seemed to be lacking this morning, is about ensuring that adequate safe and affordable
housing is available. That is partly about protecting children and partly about realising the
rights of children under the Convention on the Rights of the Child. That is an area that
desperately needs to be addressed, and that kind of money is not there. We need to look at the
emergency measures we can take right now to ensure that children are safe. We need to look
at the things we need to be doing right now to ensure that, in the long term, children in
Indigenous communities in the Northern Territory survive, develop and thrive. We are not
seeing that comprehensive approach to deal with the lack of education and health in the
longer term. That is where we are going to make areal difference in ensuring that children are
protected.

Senator SIEWERT—I understand that you have some personal expertise in this area and
that you have done some work internationally on these issues. From your experience, has
emergency intervention of this type and level worked anywhere else? What approach do you
suggest we should take?

Mr Johnson—I would also like my colleagues to refer to what is happening in Australia.
In an emergency setting, the first thing a UN agency would do, under the direction of OCHA,
isto ensure proper consultation on the ground. That is done within the first 24 to 48 hours and
it is quite extensive. They then sit down with the communities to find out what supports and
services they need. They set up safe houses and ensure that there are safe places for children
to play. The international community ensures that there is safe and proper housing, water and
access to medical services. Theinternational community is able to do things quite quickly ina
refugee camp, and that is based on consultation and asking the population themselves what
they need. The biggest lesson learnt from all interventions internationally is that they always
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fail when they do not involve and empower the local communities to take part in the
interventions that are taking place. If you look across the world at the operations that have
been successful in resource-poor communities, the fundamental thing that crosses through all
those i nterventions has been the giving of ownership, empowerment and control to the people
themsel ves to ensure children are protected and families and communities are safe.

Senator SIEWERT—I want to change tack a bit. | put a question on natice in the Senate
yesterday about the updated numbers of people—in particular, Aboriginal people—who have
been breached under Welfare to Work. In the quarter that we have figures for last year, the
number had gone up in, for example, Western Australia by 133 per cent. Do you or any of the
people your colleagues have been working with have any anecdotal evidence that more
Aboriginal people are being breached?

Mr Johnson—We know that is the case, and it is of great concern. We will take that on
notice. We refer the committee to the Welfare Rights Centre submission as well as the
Catholic social services submission in relation to today’s hearing. Given the rapid change for
people coming from the CDEP into an activity requirement system, what numbers are we
going to see? Is there an explanation of what is going to happen in relation to shifting people
so quickly from the CDEP to a Newstart approach, in which people have to understand
complex rules very quickly in remote areas and often in a second language?

Senator SIEWERT—That would be appreciated.

Mr Davidson—I want to make a quick point. People are likely to be required to provide
medical certificates, in the event of illness, for failure to attend, for example, a Job Network
interview, but they are going to have difficulty finding a doctor quickly in many of these
committees. So there are those kinds of practical difficulties.

CHAIR—We thank ACOSS for your evidence and for the submission that you prepared. It
is appreciated.
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[2.15 pm]
WEBB, Mr Peter, Secretary-General, Law Council of Australia
PARMETER, Mr Nick, Policy Lawyer, Law Council of Australia

WEBB, Ms Raelene, QC, Member, Advisory Committee on Indigenous Legal |ssues,
Law Council of Australia

Evidence from Mr Parmeter and MsWebb was taken via teleconference—
CHAIR—Welcome. Do you have any comments on the capacity in which you appear?

Mr Webb—I can let you know that the two people who will shortly be on the line are Mr
Nick Parmeter, who is a contract policy lawyer with the Law Council and who is in Vanuatu
at the moment, and Ms Raelene Webb—no relation—who is a QC practising at the Northern
Territory Bar and who has long experience in Aboriginal land rights law, native title law and
constitutional law.

CHAIR—Mr Webb, | now invite you to make a short opening statement, after which we
will ask some questions.

Mr Webb—We provided the committee with a submission late last night. | am sure that
you have a lot of reading material there. The concerns expressed by many other groups and
witnesses about the radically truncated parliamentary process for these bills are shared by the
Law Council, particularly as the council believes that many aspects of the bhills seriously
discriminate against Aboriginal communities in the Northern Territory.

We have distilled our submission into four key points, which | will quickly run through: (1)
the provisions regarding changes to the permit system, which we suggest should be excised
from the legislation and considered outside the context of any emergency response; (2) the
provisions concerning compulsory acquisition of Aboriginal land are discriminatory,
unnecessary and should be excised from the legisation—individual Aboriginal communities
should be consulted and asked to assist and participate before compulsory acquisition could
be contemplated; (3) the provisions banning consideration of the cultural background of an
offender in bail and sentencing matters are discriminatory, dangerous and should be removed
from the bill; and (4) the provisions for just terms compensation place significant restrictions
on any obligation of the Commonwealth to compensate Aboriginal people on just terms—
those restrictions are discriminatory and cannot be justified in this emergency response.

CHAIR—Do we have MsWebb or Mr Parmeter on line?
MsWebb—Yes, | am on line now.

CHAIR—Welcome, Ms Webb. Mr Parmeter is not yet on line. Ms Webb, do you want to
make an opening comment, or are you happy for us to start with questions?

M sWebb—I am happy if we go straight to questions.

Senator TROOD—Mr Webb, in reation to the permit system—I note your observation
about it being discriminatory—we have had evidence this morning about those communities
where there is not a permit system in place and those where a permit system is indeed in
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place. Does the Law Council have any information about the way in which the communities
where the systemis not in place are either more functional systems or have a greater degree of
economic activity? In other words, there seem to be communities that work perfectly well
without a permit system, where it seems to be no part of the general management of the
community and does not seem to be necessary for the good management of the community.
Do you have any observations on that?

Mr Webb—I do not personally have any knowledge of this. In the time available, we have
not canvassed that sort of issue within our relevant committee. | understand there was some
evidence about that this morning, and | have been given a very abbreviated outline of what
some of that evidence might have been. | could only speculate—which would not be useful—
about why it is suggested that some non-permit communities on the Sturt Highway, | think it
is, according to the testimony of the mayors of Katherine and Alice Springs, are doing
economically well. My unhelpful speculation about that would be that perhaps their location
on the Sturt Highway may be a natural economic advantage to them, whether they were
permit based or non-permit based. But | do not really have any particular insights into that.
Perhaps | could defer to Raelene, who lives in Darwin and may have some more grassroots
experience she could bring to your attention.

Senator TROOD—I was going to ask, Ms Webb, whether you had a perspective on this
matter.

Ms Webb—Yes. | cannot really give a personal comment on whether communities with
and without permit systems operate on a different economic level. With respect to the more
remote communities, they, of course, are, as Mr Webb said, away from the mainstream travel.
They are on Aboriginal land. The difference between communities that operate with permit
systems and those that operate without is that the communities on Aboriginal land are on
freehold land. One of the underlying elements of freehold is that the owner of the freehold can
exclude, at common law, whoever goes onto it. So the permit system isin fact something that
allows people to go onto Aboriginal land where they otherwise would not be able to do so. So
that is one concept to recall. Where you have a community operating without a permit system,
that is because of the structure of the community and the nature—

The teleconference was interrupted—

CHAIR—Mr Parmeter, welcome to the committee hearing. We are well underway. We are
just having some questions. Please proceed, Senator Trood.

Senator TROOD—Ms Webb, could you compl ete your response please.

M s Webb—I was just explaining the difference in the communities that operate without a
permit system. That is related very much to the nature of the land on which they are situated.
So they are not located on Aboriginal land, where there is, at common law, under the grant of
fee simple, a right to exclude people. The permit system in fact allows people onto the land,
and that isthe basis of it.

Mr Parmeter—Could | add to what Ms Webb has put on the record. | have been watching
some of the evidence which has been put before the committee today and, in relation to the
permits, the fundamental submission that the Law Council is making and has made in the past
isthat the changes need to be considered outside the context of this emergency response—that
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is, we do not consider the permit system or the issues that the minister or the government are
trying to address by changing the permit system to be things which need to be addressed in
the context of this response. There needs to be a broader public debate about whether or not
these changes are going to work and whether or not Indigenous people actually want the
changes as they currently are being suggested.

Senator LUDWIG—I will come back to that in the moment. Another matter is the way the
legidation will affect appeal rights under the Social Security Appeals Tribunal and the
Administrative Appeals Tribunal. Have you had an opportunity to look at that section and, if
you have, do you have aview about it?

Mr Webb—I might ask Mr Parmeter to comment on that. | think heis the only person who
has actually got to the end of the 500 pages!

Senator LUDWIG—Congratulations! It is not easy.

Mr Parmeter—I| am afraid | will have to contradict Peter on that; | have not actually
managed to get to the end of the 500 pages. The issues relating to the social security
legidation are of concern to the Law Council. Given more time to consider them, | think we
would have some extensive comments to make, but | would not like to at this stage engage in
any speculation about the provisions without allowing our Indigenous legal issues committee
the opportunity to consider the changes and what their impact will be.

Senator LUDWIG—The committee is reporting on Monday. If you do have a view, it
certainly would be welcome in the next day, but if you do not think you can get a response |
do understand that. Everyoneis faced with that same tight, if not impossible, time line. | guess
the broader question is about how the interaction of just terms operates with the Territory,
particularly how the five-year leases will ensure that the compensation in the way the
legislation provides will be provided. Some of the submitters today also referred to, and
questions were asked about, whether the provision of these services may be taken into
account in determining compensation. Does the Law Council have a view about how that
would operate? In your submission you refer to the interaction between section 122 and just
terms, and there are two High Court cases that go to that very point. The other, broader
matter—I guess, the policy issue—is not only how that will operate but the way the
Commonwealth may broadly take into account the provision of this amount of money to the
Northern Territory as a provision of services, or maybe to offset any just terms compensation.

Ms Webb—If | may, | will answer at least some of that. As to whether the provision of
services may be part of just terms compensation, | think that isa very debatable issue. It is not
something that | am aware of having been considered, but there are many cases regarding
what just terms compensation is. | think the more fundamental difficulty with the
compensation provisions is that there is not at all any surety that they are going to apply to
these compulsory leases and indeed to changes to the permit system. Changes to the permit
system in themselves could fall within the acquisition of property because that is taking away
a fundamental part of the ownership of land. The concern about the application of the
compensation provisions is that nowhere in the bill or in the legidation does it say
‘compensation will be paid’ or does it provide a mechanism for compensation. What is said
and what is reinforced in the second reading speech is that compensation will be paid for
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required contributions. The difficulty with that is that there is a High Court authority from
1967 which says that just terms compensation under the Constitution does not apply to section
122 territories, which the Northern Territory is.

In a later case, the High Court qualified that to some extent by saying: ‘If it can be
supported or if it is supported under another head of power, then compensation is paid and
section 51 does apply,’” because what the head of power relied on there was the external affairs
power. The difficulty is that, if you look to the second reading speech, the Commonwealth is
relying on the Territory's power. If it is the Territory’s power that supports these parts of the
legislation and no other head of power is referable—which, arguably, is the case—then
compensation would not be required under the Constitution and the legislation would not
require payment of compensation. That, to me, is the most fundamental difficulty. If
compensation is payable, in my view, the legislation should clearly state that.

Senator LUDWIG—Yes. | see that point. It really goes to a question of whether the
legidation sets out that reasonable compensation will be paid. | guess that is the point when
you look at section 60, subsection (2). If you understand that, on one outcome, if section 122
of the Constitution as a wide plenary power is accepted, it may not mean that just terms under
section 51 applies. Therefore, what you are left with is compensation being paid not on just
terms—because that would be excluded—but on reasonable terms.

M s Webb—With respect, | think that section is a bit ambiguous—
Senator LUDWIG—I am not arguing that.

Ms Webb—To pay compensation under the Constitution, then reasonable compensation
will be paid. | think one is dependent on the other in the way it is worded at the moment. That
isavery big concern.

Senator LUDWIG—I see: you think that it could be conditional. That is certainly one way
of examining it as well. We will have an opportunity of putting a question on notice to the
department to clarify that. There could be at least three distinct possibilities: first, obviously
section 51 does not apply; if it does not apply, then you are left with reasonable compensation
being determined by the government and you are left with no basis; or, as you have said, it
could be taken to be a little bit ambiguous.

Ms Webb—~Part of the concern is that, in the second reading speech, it is repeated twice
that compensation will be required under the Constitution. It is there with no reference to
reasonable compensation. It seems to be limited to: if it is required to be paid under the
Congtitution. It is a very serious concern.

Senator LUDWIG—If you go to section 134 in the EM, it then goes on to say:

Therefore, where an acquisition of property that occurs as a result of the operation of the terms of this
bill is excluded from the requirement under subsection 50(2) of the Northern Territory (Self
Government) Act 1978 ... subclause 134(2) neverthel ess requires the payment of a reasonable amount of
compensation.

| am not sure whether that impacts on your earlier interpretation of section 60(2).
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Ms Webb—It is interpretation of the words of the legislation that the court will look to,
although the explanatory memorandum is just that. The words of the legidation are, | think,
clearly deficient at this point.

Senator LUDWIG—That is helpful.

CHAIR—Could | just interrupt. FaCSIA are monitoring the evidence today. | advise the
people who are monitoring the evidence that clarity on that particular matter may be of
assistance. If they would like to advise us of their response to that query about compensation
onjust terms |ater today, that would be appreciated.

Senator BARTLETT—I am interested in your view on the pornography measures in the
bill, leaving aside whether or not you think they are appropriate from a child welfare point of
view. The restrictions, as | understand them, amongst others, will prevent material that is able
to be lawfully downloaded on a computer anywhere else in the country from being
downloaded on any computer that happens to be in a designated Aboriginal community in the
Territory. | am informed that, whilst the publicly funded computers will be checked for this,
private ones will not be checked, but it would still be technically illegal. | wonder whether
that is valid in a legal sense. It strikes me as quite unusual to have something on your
computer that islegal in one part of the country and not in another part of the country.

Mr Webb—We have not looked very closdly at this, | must say, but as far as nationally
consistent public policy is concerned it is unusual to have a law, particularly a criminal law,
applying in a regional sense rather than a national sense in relation to those sorts of matters.
Clearly, also from what | understand, the ban—if we can call it that—will itself be time-
limited in some sense and may expire in five years time or at the conclusion of the leasehold
arrangements that might be imposed. It is quite difficult to work out in a public policy sense
why that should be the case. It is either worthy of the legislature's continuing attention or not
at al. It isvery difficult to work that out. Again, my recollection is that the offence provisions
seem particularly strong. Some of the penalty provisions are very high and, it would seem,
probably out of kilter with what one would normally take to be the sorts of penalties that
should apply for offences of that kind. | do not know whether my colleagues have anything to
add.

MsWebb—I would just like to add to the question on pornography. It is my understanding
that in terms of the Northern Territory report, it was not so much about pornography on
computers—in fact, | think that did not even raise a mention. The real concern in the
communities was pornography being broadcast on a couple of television channels—or what
was viewed as pornography or seen to be pornography in the minds of those in the
community—and the availability of DVDs. The measures that go to the downloading of
pornography off the internet onto a computer certainly were not mentioned or even raised, as |
understand it, in the course of theinquiry.

Senator SIEWERT—Could you comment on the breadth of the powers given to the
minister, including those that appear to allow the minister to amend legisation passed by the
parliament, through regulation?

Ms Webb—Might | say that | am probably quite speechless on this. | find it quite
extraordinary. There is indeed a view that there is a difficulty with that in terms of the
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institutions of government, as we understand them, under the Westminster system, where a
minister can amend legislation, in essence. | would have to give some more thought to that. |
am happy to do so, but certainly there is a serious concern with that. The normal approach to
legidation or amendment to legidation is that it is subject to the scrutiny of parliament and
not just at the decision of the minister.

Senator SIEWERT—If you could provide more information, that would be much
appreciated. We have a very short time frame so | appreciate that that is going to put you
under alot of pressure.

MsWebb—Yes, certainly, | will do what | can.

Senator SIEWERT—I am looking at the amendments to the Australian Crime
Commission Act. As | understand it, these give the Crime Commission the same powers to
investigate violence in Indigenous communities as there are for investigating organised crime,
which would therefore entail covert operations and compelling people to give evidence. Do
you have an opinion on these? Are these appropriate levels of powers for investigating
Indigenous violence?

M s Webb—From my point of view, no. One of the things that struck me about the inquiry
that was conducted was that communities were very open and very willing to expose the issue
and to look at what needed to be done. | think the heavy-handedness of this kind of approach
will have the reverse effect. Where people would have been more prepared to be open and
willing to address and to try to resolve these issues, it will in fact cause a resistance that may
not have been there before. If we had questions of these types being asked in any community
the wall of silence would be there. | think these are issues that need to be dealt with very
sensitively and very carefully. | think that a heavy-handed Crime Commission approach
would have a negative impact rather than a positive one. That is my personal view.

Senator SIEWERT—Thank you.

Mr Parmeter—I might add to that that last year the Law Council did write to the
Australian Crime Commission and to the minister for justice advising of its concerns about
proposals to extend Australian Crime Commission powers to investigating sexual crimes and
violent crimes in Aboriginal communities. The chief concerns that we raised were that the
powers that the Australian Crime Commission has are not very well adapted to that kind of an
investigation. We understand that the Australian Crime Commission largely deals—and quite
effectively deals—with investigations against organised crime in urban areas and those sorts
of much more organised and much more sophisticated kinds of criminal networks. We are
talking about crimes in small communities where there has not been any indication or proof
that there are any kinds of crime rings occurring. Thereis a real sense that these powers may
be used or misused to intimidate to the detriment of the communities that they are supposed to
be helping.

Senator STEPHENS—Mr Webb, | want to go to an issue in your submission. | refer to the
points you are making in paragraphs 74 to 77 around community service entities and the
obligations that are described under sections 67 and 68. Is it your interpretation that, as you
suggest under paragraph 77 of your submission, if a CSE—defined quite broadly in this
legidation—owns, controls or possesses an asset defined to be movable personal property the
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minister may give a direction for the transfer of that asset to the Commonwealth or a specified
person? To what extent would you see that applying?

Mr Webb—Do you mean the incidence of it or the sorts of examples where the minister
might want to exercise that power?

Senator STEPHENS—Yes.
Mr Parmeter—I will ask if either of my colleagues has a view on that.

MsWebb—I am not able to say the extent to which that might apply under this legidlation.
I might indicate that already some Aboriginal associations, in relation to other aspects—some
of them commercial and some of them for the provision of services—have had a variety of
funding from both the Commonwealth and the Northern Territory governments. There is a
concern that the act will be there without any differentiation between those that had been
obtained through commercial enterprise and those that had been obtained through funding,
and that those will be transferred. That is very much a matter of concern. Here we may well
have organisations or associations who have been successful, worked hard and acquired assets
and may well lose them under this type of legislation.

Senator STEPHENS—In relation to the winding back of the CDEP program, would it be
fair to say that the assets that have been built up by communities through the CDEP program
would be the kinds of assets that would be affected under this clause?

Ms Webb—Yes, | think that is certainly the case. It may be that those assets have been
partially funded by CDEP funds or Commonwealth funds and partially funded by commercial
enterprises or commercial activity, but they will be caught up withit.

Senator STEPHENS—The obvious thing would be perhaps vehicles or buildings but, in
terms of the application of this, can you give us a clue as to how far this kind of clause would
drill down into the assets? Isthere alegal definition of a substantial asset or a value?

M s Webb—I think the asset is defined, but | have not looked closely at this part of it. It is
“movable personal property’, which seems to be an anomaly initself, but that can certainly go
far beyond vehicles, buildings and the like.

CHAIR—I will conclude with one question if | could, Mr Webb. Your submission says
that the exclusion of the operation of the Racial Discrimination Act is entirely unacceptable
and you cite the Convention on the Elimination of All Forms of Racial Discrimination. But
the department have advised us today that they have an opposite view. They say that these
special measures are based on that very same convention, which allows concrete measures to
ensure the adequate development and protection of individuals. They specifically noted that
the special measures actually provide benefits for Indigenous Australians in the Northern
Territory, and that assists them in coming to that view. How would you respond to their
advice?

Mr Webb—It would be interesting to see any written advice they had. That would be
useful.

CHAIR—I amnot sure if you were listening to their testimony this morning.
Mr Webb—No, | was not, | am sorry.

LEGAL AND CONSTITUTIONAL AFFAIRS



L&CA 96 Senate Friday, 10 August 2007

Ms Webb—May | add something? | was not listening to the department’s submission.
However, | think what lies in this is a distinction between direct equality and substantive
equality. As | understand it, the submission that would say that this is a special measure relies
on a concept of direct equality. However, the special measures as interpreted under the
international legidation relies on substantive equality, and that is the basis of the Law
Council’s submission.

CHAIR—Thank you. Mr Webb, do you have a wrap-up comment.

Mr Webb—May | add a quick footnote to the answer given to Senator Siewert onthe ACC
just to point out that what we think is an anomaly was encountered when we were looking at
the ACC amendments in the act. The bill proposes to extend the maximum term of ACC
examiners from five years to 10 years. Thisisin itself not a particularly important provision,
but it is tacked onto this bill as though it represents part of the package directed at preventing
child sexual abuse in the Northern Territory. It seems to have nothing at all to do with that. |
just make the point that that sort of anomaly may well be in this package of bills in other
places as well. It just illustrates the difficulties people have coming to grips with what is a
very comprehensive package of laws.

CHAIR—Thank you very much and thank you to the Law Council and in particular to Ms
Webb and Mr Parmeter, who are along way away. Thank you for being with us today.
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[2.56 pm]
GORDON, Dr Sue, Chairperson, Northern Territory Emer gency Taskforce

CHALMERS, Major General David Hugh, Operational Commander, Northern
Territory Emergency Taskforce

CHAIR—I invite you to make a short opening statement, after which we will allow for
some questions.

Dr Gordon—Because General Chalmers's statement is a little shorter than mine, | am
going to use alittle bit of his allocated time.

CHAIR—That is no problem.

Dr Gordon—Thank you for having me here again this afternoon. As a magistrate of 18
years standing in the Perth Children’s Court of WA, | deal with crime and child protection on
a daily basis and | am appalled that, in this current climate, child protection is not given the
prominence that | would expect. Children are the most vulnerable people in our community
and | am appalled every day at what | read and hear is happening to these special people. |
came to this task force with this background. | have not allowed myself to become caught up
with other issues but have maintained my focus totally on child protection.

I would now like to bring to the attention of senators the fact that Australia ratified the
United Nations Convention on the Rights of the Child, which came into force on 16 January
1991, but we are still not treating children as a priority for protection across Australia. Part 1,
Article 1, deals with the notion of what a childis. Article 2.1 says:

States Parties shall respect and ensure the rights set forth in the present Convention to each child
within their jurisdiction without discrimination of any kind, irrespective of the child’s or his or her
parent’s or legal guardian’s race, colour, sex, language, religion, political or other opinion, national,
ethnic or social origin, property, disability, birth or other status.

Article 3.1 states:

In all actions concerning children, whether undertaken by public or private social welfare
institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child
shall be a primary consideration.

Both the Prime Minister and the minister, in relation to these interventions, said that all action
at the national level is designed to ensure the protection of Aboriginal children from harm.
Article 3.2 states:

States Parties undertake to ensure the child such protection and care as is necessary for his or her
well-being, taking into account the rights and duties of his or her parents, legal guardians, or other
individuals legally responsible for him or her, and, to this end, shall take all appropriate legislative and
administrative measures.

The legidation currently before the parliament addresses this. Article 6.1 states:
States Parties recognize that every child has the inherent right to life.
Article 6.2 states:
States Parties shall ensure to the maximum extent possible the survival and devel opment of the child.
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The legidation currently before the parliament addresses this—in particular, for improving
child and family health. Article 19.1 states:

States Parties shall take all appropriate legislative, administrative, social and educational measures to
protect the child from all forms of physical or mental violence, injury or abuse, neglect or negligent
treatment, maltreatment or exploitation, including sexual abuse, while in the care of parent(s), legal
guardian(s) or any other person who has the care of the child.

The permit system as it stands has not had this effect. Most abusers are known to the victims.
The permit system as it stands has protected the offenders. The legidation before parliament
addresses this. Article 19.2 goes on to state:

Such protective measures should, as appropriate, include effective procedures for the establishment of
social programmes to provide necessary support for the child and for those who have the care of the
child, as wdl as for other forms of prevention and for identification, reporting, referral, investigation,
treatment and follow-up of instances of child maltreatment described heretofore, and, as appropriate, for
judicia invol vement.

The National Indigenous Violence and Child Abuse Intelligence Task Force, set up in October
2006 and based in Alice Springs, is addressing this, and the legislation currently before the
parliament also addresses this. The measures related to pornographic DVDs, videos and
government funded computers, which | raised with you this morning and which was brought
to the attention of the government by the National Indigenous Council, also address this.

Article 24 refers to recognising the right of the child to the enjoyment of the highest
attainable standards of health and to facilities for the treatment of illnesses et cetera. It also
states that states parties shall pursue full implementation of this right and, in particular, shall
take appropriate measures to: diminish infant and child mortality; provide necessary medical
assistance; combat disease; ensure appropriate pre-natal and post-natal health and care; and—
more importantly—ensure that all segments of society, in particular parents and children, are
informed, have access to education and are supported in the use of basic knowledge of child
health, including hygiene, environmental sanitation and the prevention of accidents. The
legislation currently before the parliament addresses this. Article 24 goes on to state:

States Parties shall take all effective and appropriate measures with a view to abolishing traditional
practices prejudicial to the health of children.

Abuse by a minority—and, | repeat, a minority—of men in relation to customary law as it
relates to promised marriages is being addressed as well, as part of promoting law and order,
which includes protective bail conditions. Article 27.1 states:

States Parties recognize the right of every child to a standard of living adequate for the child’s physical,
mental, spiritual, moral and social development.

The employment and welfare reform addresses this point. The minister also links the five-year
township leases to this. Article 28 states:

States Parties recognize the right of the child to education, and with a view to achieving this right
progressively and on the basis of equal opportunity—

and goes on to address various things. Enhancing education as part of the | egislative measures

isaimed at addressing this article. | was appalled when | went to a school in the Territory and
| found out that, while it looks good on paper that Aboriginal students are attaining year 12
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level, when | asked the principal what that meant in reality, she said, ‘ Year 8 or year 9." That
isnot fair to Aboriginal people. Article 33 states:

States Parties shall take all appropriate measures, including legislative, administrative, socia and
educational measures, to protect children from theillicit use of narcotic drugs and—

CHAIR—Sorry, Dr Gordon. Just a moment. Senator Ludwig?

Senator LUDWIG—I am happy for thisto be tabled. | appreciate that you—
Dr Gordon—I have nearly finished, Senator, if that is okay.

Senator LUDWIG—You can still tableit.

Dr Gordon—I will. It continues:

. psychotropic substances as defined in the relevant international treaties, and to prevent the use of
chlldren in theillicit production and trafficking substances.

This is currently being addressed by the drug desk in Alice Springs and the National
Indigenous Violence and Child Abuse Intelligence Task Force. The permit system as it stands
has not had this effect. Rather, it has protected the offenders.

I will not go through articles 34 and 36, but these are only some of the articles of the
United Nations Convention on the Rights of the Child that relate to the Northern Territory
emergency response. | appreciate very much Aboriginal peopl€'s concerns regarding permits
and the acquisition of townships for five years but believe that the protection of children, men
and women in the communities who suffer violence and abuse on a daily basis has been
completely lost in this debate. | plan, as a chairperson of the task force and as a mother and a
grandmother, to remain totally focused on the best interests of children in our Aboriginal
communities, and | will continue to work with the communities in the Northern Territory and
with the Commonwealth government to protect children.

Major Gen. Chalmers—As the commander of the Northern Territory Emergency
Response Taskforce operation centre in Alice Springs, my role is to ensure the coordinated
and rapid deployment of the Australian government’'s response to the crisis situation
documented in the Little children are sacred report.

The emergency response aims to protect children and stabilise communities in the crisis
area, and although rapid action is required | am also conscious of the need to synchronise
activity in a measured way to work with communities and make best use of logistic resources.
In broad terms, this is a three-phase operation. The first phase has been called stabilisation
and indicatively will last a year. During this phase we will increase policing levels to improve
law and order, gather information via survey teams and child health check activity and
establish government business managers, or GBMSs, in most communities to oversee and
improve the delivery of government services. During phase two, the normalisation phase, we
will introduce the longer term measures necessary to improve health standards, education
outcomes, employment and welfare management. Again, indicatively this phase will last from
years two to five. Finaly, in the exit phase we will hand over responsibility for ongoing
coordination and management to the relevant Commonwealth and territory government
agencies.
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What has happened so far? This is week seven of the response, and a great deal of work on
the ground has been achieved in a very short time. As of last week all 73 communities had
been visited by either an advanced communication team or a survey team. Eighteen additional
palice have been placed in seven communities, another 11 communities have been identified
as palicing priorities, and we are working closely with the Northern Territory Police to have
an additional police presence in place in these communities by mid-September. This will
represent a 100 per cent increase in policing of remote communities achieved in less than
three months. Four GBMs are in place and have begun to manage the ddlivery of government
services in nine communities, and another two are undertaking induction training. Health
assessment teams have deployed to a total of 17 communities thus far, and some 650 child
health checks have been performed. Work for the Dole activities have started in Amoonguna,
Mutitjulu and Titjikala with the support of a community broker in each community to
coordinate activity. So far there are six community brokers in place supporting 10
communities. Over the next few months we will continue the expansion of police presence,
finish the surveys and child health checks and roll out the teams assisting communities with
changes to welfare provisions and employment opportunities.

Senator CROSSIN—Thank you to both of you. | am not sure who will be best placed to
answer this question. ‘ Gather information by survey teams' : what sort of information?

Major Gen. Chalmers —The survey teams have a checklist and essentially they are
gathering information on infrastructure, on the number of people in the communities, on the
number of people who go to school, on the services that are available to the communities—a
range of information like: is rubbish collected, is there a clinic and how often does a dentist
attend the communities?

Senator CROSSIN—Can you provide the committee with a copy of that checklist?
Major Gen. Chalmers—Absol utely.

Senator CROSSIN—Thank you. Where s thisinformation going, and who is collating it?
Major Gen. Chalmers—Theinformationis collated in FaCSIA National Office.

Senator CROSSIN—To what extent? Will they be able to tell us after a year that all of the
70 communities have a school or 68 have a school ?

Major Gen. Chalmers—Certainly. The aim is to gather a baseline of services that are
available to communities—the situation in communities. The information that is coming in
from the survey teams is being analysed now, and that will help us shape the response in each
community. Every community is different in some way, shape or form, and so the responses
will need to have a different focus in each community.

Senator CROSSIN—Surely some of that information exists?

Major Gen. Chalmers—Indeed it does, Senator. My aim is not to duplicate existing
information, but there are gapsin information that we are currently filling.

Senator CROSSIN—So are you just identifying the gaps or doing a total sweep of
information?
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Major Gen. Chalmers—The survey teams do a total sweep. In other words, they have a
checklist which they work through with the community to gather information. | might also
add that the survey teams have two functions, one of which is to gather information, but the
second one is to inform communities of the intervention. The survey teams will brief
communities on the range of measures that are involved in the government intervention.

Senator CROSSIN—We heard this morning that thisis not an exercise for communitiesto
put down a wish list. Why is it then that some representatives of FaCSIA are asking
communities: ‘What isit that you want?

Major Gen. Chalmers—Senator, | would say, firstly, that | do not know what you heard
this morning, so | cannot respond to that. Where the survey teams are asking communities
what they need, they are gathering perceptions from communities as well as facts from
communities.

Senator CROSSIN—So when communities say, ‘We need a bus; we' d like shadecloth
over the basketball court; we' d like a swimming pool,” where is that information going?

Major Gen. Chalmer s—That information goes to both FaCSIA's national office and to the
operations centre. Some of those requirements can be met as what we call ‘tasks of
opportunity’. So there are opportunities to meet some immediate needs of communities. Other
‘wish list’ items, if you term them that way, are collated at the national office.

Senator CROSSIN—So do ‘tasks of opportunity’ have a budget all ocation?

Major Gen. Chalmers—There are a range of budget sources that can be drawn on to
conduct those tasks. So when a task is identified then it is a matter of seeing whether there is
an existing program, for example, that could be used to fund that task. In the first instance,
that iswhat my people do.

Senator CROSSIN—When you say ‘your peopl€’, are you talking about public servantsin
your unit?

Major Gen. Chalmers—The operations centre which | have is a small unit of about 30
people who are helping me to coordinate and synchronise the various programs and efforts
from across the agencies.

Senator CROSSIN—So if people are asking for something and you believe you might be
able to deliver that immediately, you go to existing programs. If it is not covered within
existing programs, do you have a budget allocation you can draw down from?

Major Gen. Chalmers—Essentialy, | will go back to the national office to look for a
program or a budget allocation. But, yes, there will be budget allocations that | can draw
down on.

Senator CROSSIN—Do you know what that is?

Major Gen. Chalmers—No, | do not. | do not have those figures in front of me right now,
Senator.

Senator CROSSI N—Can you take that on notice for us, please?
Major Gen. Chalmers—Yes, | can.
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Senator CROSSIN—What | am wanting to know is: do you have an operating budget of
$30 million or $30,000 so that if you cannot find an existing program you are then charged
with the responsibility or you have the power to then say, ‘Well, that can't be funded from
existing programs, so | will make a decision and we will fund it out of the money | have been
given'?

Major Gen. Chalmers—The simple answer to your question is yes. But let me say that
that has not been my focus so far. In other words, | have not worried too much about budget
issues. What | have worried about is getting the survey teams out as quickly as possible to
gather the information we need to shape the response. In that process, people have identified
issues which communities would like rectified. | have given direction to my people that we
will fix anything to do with safety or health, and we will do that straightaway or we will
ensure that the organisation which is responsible for fixing it—which may be a Territory
government agency or a Commonwealth government agency—is advised of the problem so
that they can fix it. Beyond that, there are programs which we can draw on to get some ‘ quick
wins in communities, if you want to phrase it that way. But if you are asking me whether |
have a budget that will build swimming poolsin communities, well, no, | do not have that.

Senator CROSSIN—Dr Gordon, you made a comment that the permit system already
currently protects the offenders. Today the NLC and the CLC gave us evidence that, of
course, Indigenous people do not need a permit to go onto each other’s land. Are the majority
of offendersin relation to child abuse in the Northern Territory Indigenous?

Dr Gordon—I do not have any evidence that they are all Indigenous. | understand from
the intelligence task force that there are non-Indigenous offenders. Based on my own
experience in Western Audtralia, there are also non-Indigenous offenders. If there are
Indigenous offenders and they have access, as you have just pointed out, to other community
lands, the permit system is not protecting the children from peopl e wandering through. So, by
leaving the permit system in place, those things will still happen, but by opening up areas,
yes, other people can come into the community.

Senator CROSSIN—What | really wanted to know from you is: do you know the number
of Indigenous versus non-Indigenous offenders in the Northern Territory?

Dr Gordon—No, that would be police information and the intelligence task force
information.

Senator CROSSIN—The evidence we have had today, and what we know to be true about
the permit system, is that Indigenous people do not need a permit.

Dr Gordon—Yes, | know that.

Senator CROSSIN—ANd we have had overwhelming evidence, particularly from the
police, to suggest that removing the permit system will in fact increase the number of
potential non-1ndigenous offenders in these communities. Have you looked at the submission
from the Australian Federal Police or taken note of public comments from Vince Kelly from
the police association in the Northern Territory when you make these comments?

Dr Gordon—No, | have not looked at the Australian Federal Police submission—or do
you mean the Territory police submission?
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Senator CROSSIN—Bath of those organisations suggest to us that abolishing the permit
system will potentially increase the number of non-Indigenous offenders in those
communities.

Dr Gordon—Firstly, the permit system is not being abolished right across the Territory. In
relation to officer Kelly, who is the union rep for the Territory, | have only heard snatches of
what he said on the radio, so | really cannot comment on snatches of conversation. | have not
seen either the Territory or the Federal Police—and that is not something that | would see.

Senator CROSSIN—Thisisthe submission to thisinquiry?
Dr Gordon—No, | have not. It is hot something that | would normally see.

Senator CROSSIN—Do you have any benchmarks for the intervention's success—any
KPIs or any indication of where you want to bein three or six months time?

Dr Gordon—Personally, | would like every Aboriginal child in every Aboriginal
community to be safe tomorrow. That is my benchmark. But, realistically, that is not going to
happen until we have more police in communities and Aboriginal people feel safe enough to
go and report abuse, safe enough to go to court with the abuse and safe enough to make a
stand against the perpetrators, who may well be family members.

Senator CROSSIN—I asked whether you had any KPlIs for the intervention.
Dr Gordon—The answer is ho.

M aj or-Gener al Chalmer s—The operations centre has metrics, but | would say that we are
devel oping those metrics. At the moment they mainly deal with the progress of the rollout of
the various interventions. What | intend to develop is then metrics that tell us whether those
various measures are successfully changing the communities. But | do not have that second
set of metrics devel oped yet. | would agree with you that they are required.

Senator CROSSIN—What | am trying to get a handle on is this: do you anticipate having
done the gathering of the information by survey teams across those 70 communities by 30
November? By 31 March?

M ajor-General Chalmers—By 21 August | will have completed the surveys. There will
be a subsequent period of analysis of that information.

Senator CROSSIN—AnNd have you given yourselves six months or 12 months to conduct
the health checks on all of the children in the communities?

Major-General Chalmers—I| have not given myself any time. | am doing the health
checks as quickly as we can, given that only a certain number of teams, with a maximum of
12 teams, can be generated at any one time. Those teams are for three weeks each. Each
community has a different number of children who need checking. So there are a number of
variables there. And we will be working through the wet season. | cannot give you the exact
date as to when the health check process will finish, but that will be in the December/January
time frame as an estimate at the moment. | will say that, at the moment, 88 per cent of
children in those communities where we have completed health checks are coming forward,
which is encouraging, but it also means we need to have the teams in place for long enough to
capture most children.
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Senator CROSSIN—I have two other quick related questions. What are you doing about
the communities where you might have been in and completed the health checks but not all
the children were there? How are you finding those children and completing those checks?

Major Gen. Chalmers—Again, it goes back to the point that you made very well earlier
that this is not about putting stand-alone capacity into communities but about adding to the
existing capacity. Communities already have health clinics and are conducting checks, albeit
the child health checks that are done at the moment are not done on most children and are a
much more abbreviated check. Nonetheless, in communities there is already the ability to do
checks, and so those children who are missed could be picked up through the extant
capability. But, really, the Department of Health and Ageing will take the child health check
information as trend information to help inform their more sustained commitment to
improving health in the Northern Territory.

Senator CROSSIN—What about those who have been checked and who may now need
follow-up? Is that happening, who is doing it and how quickly is that foll ow-up happening?

Major Gen. Chalmers—I| am not a medical expert, but those children whom the doctors
have found need specific referral have been referred.

Senator CROSSIN—To where? To NT Health?
Major Gen. Chalmers—Yes.

Dr Gordon—I point out that some of those may well be dental follow-ups; they could be
other. It is not specifically looking at sexual abuse.

Senator CROSSIN—I understand that. What | am hearing is that the children you are
referring are actually the same children that NT Health already have on their list of children
who need follow-up. So thereis some duplication there.

Major Gen. Chalmers—Then | do not understand the premise of your question. If a child
needs medical attention then the child should get medical attention.

Senator CROSSIN—I am trying to ascertain whether the Commonwealth, out of this $580
million, is going to put some additional resources into helping the Northern Territory health
department undertake and compl ete those foll ow-ups.

Major Gen. Chalmer s—The $580 million represents the first year of the Commonwealth
government’s commitment to the intervention. As | said, the first year—phase 1
stabilisation—will inform the longer term commitment to building or adding to the capacity
to address child health problemsin the Territory. Simply, the answer isyes.

Senator ADAM S—Dr Gordon, you mentioned in your preliminary comments just how
you would like children to be safe tomorrow. | certainly agree with you, as does the
government. We have been criticised quite strongly for trying to push this legislation through,
and | would like a comment from you about how delaying the introduction of the proposed
measures would reduce the incidence of violence and abuse.

Dr Gordon—Every day that there is a delay means that another child is at risk one way or
another. That could be health-wise or it could be abuse or something like that. Aboriginal
people—Aborigina women—have been saying since 1979, in a formal setting, that we need

LEGAL AND CONSTITUTIONAL AFFAIRS



Friday, 10 August 2007 Senate L&CA 105

to do something about family violence and abuse. | have been on bodies appointed by four
separate Labor governments to look at abuse and welfare issues, including the Labor
government in Western Australia in 1983 and the federal government in 1988. | was on the
National Committee on Violence following the Hoddle and Queen Street massacres, 20 years
ago now. We looked at violence there. We did not have enough time to look at all the abuse
issues for Aboriginal communities, but we looked at violence across the community. 1n 1990 |
was appointed to the first board of ATSIC. We started to look at abuse and violence back
then, and in 2002 in the inquiry in Western Australia. | do not know why we need to delay
any further. | have pointed out to you, to the best of my ability and under the premise that |
work, which is in the protection of children, that we are a signatory to the United Nations
Convention on the Rights of the Child and we really have to start putting children first.

CHAIR—Dr Gordon, in your opening statement you made reference to the UN
Convention on the Rights of the Child. We have had evidence from the Law Council of their
view that the legidation is a breach of the International Convention on the Elimination of All
Forms of Racial Discrimination. | assume, based on your earlier comments, that you have a
different view and think that the rights of the child should be prominent and a priority. Can
you provide your opinion as a lawyer and a person who is experienced in looking after
children’s health?

Dr Gordon—I should point out that, while | am a magistrate and | have a law degree, |
have not practised as a lawyer. But | do understand what the Law Council is saying. | have
read it in the paper and | have heard some of their comments. | was not involved in the
drafting of the legislation. | understand that there were over 20 lawyers, from all disciplines of
law, who were involved in that. | expect those lawyers would have addressed all those issues.
| understand, from speaking to the department, that the very issues that the Law Council
raises were addressed. As for the mention of perhaps an anomaly referring to the Australian
Crime Commission: the Australian Crime Commission, as you are well aware, areinvolved in
the national Indigenous child abuse task force in Alice Springs, along with the Australian
Federal Police and the South Australian and Northern Territory police. They are the people
who have been doing all those investigations into abuse since October last year. So | am
presuming—although | should not presume; | know that—that those measures are there to
extend that work.

CHAIR—I have a question regarding consultation. A number of witnesses have indicated
there has been alack of consultation. | am wondering if you could respond to those comments
or allegations that have been made. Secondly, what are your plans for educating and
informing the community of your task force efforts during this stabilisation process and then
in the normalisation and longer term processes? Can you outline your plans?

Dr Gordon—I appreciate peopl€'s concerns as to lack of consultation. But, as | have said
on the radio in the Northern Territory in community service announcements and media
timeslots—| have pointed this out about three times a week—very clearly this was an
emergency. If you have an emergency like a tsunami or a cyclone, you do not have time to
consult people in the initial phases. | have tried to address that with people. But what | have
been doing since is this. | have gone out with Major General Chalmers and some of the team
members. Both he and | have addressed various Aboriginal groups. We addressed the Central
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Land Council members at their combined meeting. | have been to several communities. The
most recent visit was to Melville Island, on Wednesday of this week. | had separate meetings
with women. The survey team was also there, so | was able to include some of the survey
women in my talks with those women.

Aboriginal women are asking me specifically to explain the definition of child abuse. | am
finding that they do not fully understand that child abuse is not just sexual assault or rape,
depending on the legislation you are working with, and that child abuse encompasses neglect,
emotional abuse, physical abuse and, of course, sexual abuse. | give a warts and all
explanation to people. | explain about things that | have been dealing with in the children’s
court for 18 years. | explain to women exactly what was the case of a doctor who has had to
perform 24 separate operations on the genitals of a two-year-old child who has been viciously
raped. | explain those things.

Next Friday a member of parliament, Alison Anderson, is taking me out to her community
of Papunya. | have had a couple of meetings with Alison, who is very supportive of this
intervention. She is going to take me to a few more communities. In the foll owing week—on
21, 22 and 23 August—the NPY Women's Council are taking me out camping to four or five
communities over three days, to have special women's meetings to explain about child abuse.
| worked with the NPY Women's Council five years ago, during theinquiry | chaired in WA. |
am speaking to individuals. | am speaking to groups who now ask me to speak to them. | keep
Major General Chalmers updated on all of my comings and goings so that he can fit me into
histravels.

CHAIR—Did | hear you say that you are developing a plan to provide further information
and education on the task force's effort and what is going on? Do you have one or is it being
developed? Will it be rolled out? | ask that because that is an issue and a concern, and we
would like to know your response to that.

Dr Gordon—The task force itself—not the operational command on the ground, which
General Chalmers is concerned with, but the people who make up the task force, and me, as
chairperson—is trying to meet fortnightly by phone hook-up and once a month face-to-face.
We give advice straight to government from that. General Chalmers has an input through his
situation report. Between him and what we are doing on the ground we give advice to
government on the way that we think we should go forward. We have been very strong that
this has to be a whole-of-government approach and it has to stay rigid and everything has to
be coordinated through General Chalmers. We are staying firmly with the line that we need to
make it firm to government that that is the way they have to go. Peter Shergold, head of the
secretaries group and Secretary of the Department of the Prime Minister and Cabinet, has
supported us in that. We have found that, by us insisting that everything go through General
Chalmers on the ground, things are working better.

Major Gen. Chalmers—I might add quickly that, yes, there is a communications strategy
being developed at the strategic leve, and that is in the process of being implemented. At the
operational level, of course, the consultations occur through the survey teams, through the
advanced communi cation teams that we ran and through the visits that Sue and | do.
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CHAIR—Thank you very much. Can | thank both of you for your evidence today. It is
appreciated.
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[3.31 pm]

ALTMAN, Professor Jon Charles, Director, Centre for Aboriginal Economic Policy
Research, Australian National Univer sity

CHAIR—Thank you for being here, Professor Altman.

Prof. Altman—I am here as the Director of the Centre for Aboriginal Economic Policy
Research, but | do want to emphasise that the views that | express are mine alone and not
those of any of my colleagues or staff. | should also say that | am also appearing as an adviser
to Oxfam Australia, for whom | prepared the submitted report on reforms to land tenure and
permanent arrangements.

CHAIR—I now invite you to make a short opening statement, after which we will have
questions.

Prof. Altman—Thank you very much. What we have before us is a hastily conceived and
enormously complex but intertwined set of laws that will establish a fundamentally new and
unprecedented policy framework for addressing undeniable social problems experienced by
many of the 40,000 Indigenous people in prescribed communities in the Northern Territory.
As someone who has worked in the area of Indigenous policy, mainly in the Northern
Territory, over the past 30 years, | am deeply concerned that this hastily conceived emergency
response may prove unworkable because of lack of Commonwealth capacity to deliver. Some
unnecessary and racially discriminatory measures will generate legal challenge, transaction
costs and delays. Worst of all, some measures will result in perverse policy outcomes that will
exacerbate community dysfunction and related problems of child abuse rather than
ameliorating them. New policy, with the best intentions, will invariably generate some
unintended negative consequences, but in the situation before us it is especially worrying that
some of these can be predicted prior to their implementation.

Clearly, in the limited time available, | cannot outline al my concerns, so | will highlight
just a few. In the Oxfam report it is argued that land rights reform and the partial removal of
the permit system are both unnecessary measures that are unrelated to child abuse. | would
just note now that the issue of compulsory acquisition of leases and the construction of assets
on peopl€e's land that they will not own at lease expiry will leave a planning and real estate
contestation nightmare. Disputation over just terms compensation should be avoided by
appointing independent arbiters of negotiated fair compensation rather than allowing the take
it or leaveit, adversarial approach currently proposed.

The welfare law reforms are especially worrying. | would draw the committee' s attention to
recent research by Professor David Ribar, an American economist currently visiting the
Australian National University, who notes that the United States of America’s measures to
control the spending of welfare payments have had a high cost and limited benefits. In
particular, he highlights the issues of fixed establishment costs and diseconomies of small
scale in the proposed Australian measures. In the USA, such measures are applied to 26.7
million people. In Australia we are talking initially of 30,000 to 40,000 Indigenous people in
73 dispersed communities. These welfare reforms are also non-discretionary for Indigenous
people, and hence discriminatory when compared to the general population. It is assumed that
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all Indigenous parents who are welfare recipients are feckless spenders whaose incomes must
be quarantined and controlled. At the very least, on grounds of equity with the broader
community, we must amend the proposed laws here. We should assume that all Indigenous
parents are good parents and allow welfare authorities the discretion to quarantine payments
only if the opposite proves to be the case, as with other Australians from 1 July next year.

Many perverse outcomes are likely, most driven by the belated proposed abalition of the
CDEP scheme that targets the most productive areas of communities. This one measure will
turn 7,500 employed workers into trainees and Work for the Dole participants. Only an
optimistically estimated 2,000 will eventually gain mainstream employment in home
communities. The abolition of CDEP will place many community enterprises, including
community stores and currently viable businesses, in immediate financial jeopardy. It will see
the collapse of outstation resource agencies and the possible influx of up to 10,000 residents
of 560 outstations into already overcrowded townships. CDEP abalition will see enhanced
passivity that many argue is at the heart of dysfunction. This measure must be urgently
reconsi dered.

Nearly $600 million has been committed to the NT emergency intervention this year—a
financial commitment of an appropriate scale. But how much of this is committed to bricks
and mortar and to practical, as distinct to process, measures that will see the immediate
building of houses, schools, medical facilities, youth centres and aged accommodation in
communities where the latest, 2006, census data shows that there are between 12 and 14
persons per house on average? It is likely that an influx of outsiders to undertake a host of
identified tasks will not only undermine local employment opportunity, but will also place
additional strain on already strained housing and infrastructure. The suite of measures that we
are considering seem to be an extreme overreaction to what is an undeniable and deeply
embedded problem in Northern Territory Indigenous communities, as well as elsewhere in
Indigenous and non-Indigenous Australia.

Too much of what is being proposed is based on a blind faith that it will work, but no
mechanism has been proposed to independently assess if these interventions will succeed.
Recent Commonwealth experience from the COAG trial sites at Wadeye in the Northern
Territory suggests that such monitoring is crucially important. One cannot help feeling that at
adifferent point in the electoral cycle a far more measured approach would be taken. Despite
the current rhetoric of bipartisanship, | suspect that whoever forms the next federal
government will look to walk away from this massive planned intervention, and the legacy
will be another failed and costly experiment in Indigenous policy.

There is another way possible: empower and work with communities, support what is
working and build on it, address the deep backlogs that are a result of past policy and not
Indigenous failure, and learn from international experience where there has been much more
success than in Australia. Elsewhere | have suggested that sustained outcomes will require an
investment of between $4 hillion and $5 billion over five years and the building of an
economic base at remote communities. But such multiyear financial commitments and
philosophies of sustainability and community enterprise, ownership and governance, as
distinct from external control of communities, are all unfortunately absent from what is being
proposed.
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Senator CROSSI N—We have not concentrated very much today on organisations that will
be affected by the abolition of CDEP. We have not been able to take any evidence from what
are known as CDEP organisations, even though they have put submissions in. Have you had a
chance to look at clause 68 of the national emergency response bill? It talks about directions
relating to assets. Do you have a view about whether or not this would entitle the minister to
seize the assets of CDEP organisations and what that might mean?

Prof. Altman—I think the intention of the clause is that the minister will have the power to
seize the assets of any CDEP organisation that has received Commonwealth funding. But |
suspect that CDEP organisations, particularly some of the bigger, more powerful ones, may
legally challenge that. Many of these organisations have built up significant assets over many
years based not only on their operating surpluses and profits but also some of them currently
have built up assets with commercial loans. That is something that has not of course been
considered in the context of that clause. If the Commonwealth does want to seize assets—and
| know in particular of one asset in one community, which is a community store—they may
also find that they are picking up afairly significant loan from a commercial source. There are
many CDEP organisations that have built up significant asset bases which have been partially
funded by the Commonwealth and, in my view, as those communities are off and running
highly successful commercial and service providing enterprises they should be allowed to
maintain those assets. But that obviously would have to go hand in glove with also
maintaining CDEP, because there is no point, for instance, in having a community store if you
do not have resources to employ staff to work in the store.

Senator CROSSIN—We note that there are about 7,000 people in the Territory on CDEP
and about 2Y% thousand real jobs—if you do not think that CDEP is a real job, and that is
probably not an argument for today. Have you had a look at what you think might happen or
what the consequences will be for the other 4%2 thousand I ndigenous people?

Prof. Altman—I have done some work on the maths and | should say that it is hard to get
information from DEWR on the exact number of CDEP participants in the Northern Territory.
Certainly the latest official source at hand is 72 thousand. | should also say that the number of
so-called ‘proper jobs' that are deemed to be available are mainly based on a survey that was
done by the Local Government Association of the Northern Territory in August last year that
identified 1,600 jobs held by non-Indigenous people in the 73 prescribed communities—
although LGANT did not visit all those communities.

| think that you can say a number of things here. The first thing | would say is that the day
you abolish CDEP you are probably pushing the unemployment rate for Indigenous people in
the Northern Territory from 15 per cent to over 50 per cent. CDEP workers are employed and
they will go onto Work for the Dole or into STEP programs and, hence, move out of
employment either into training or into Work for the Dole, which is classified as being
unempl oyed.

| think that the figure of 1,600 to 2,000 that may eventually get proper work will take years
to achieve. | think that it is quite disingenuous to suggest that overnight 1,600 to 2,000 people
will move into proper jobs. | have made the point in other material | have written that | am
very happy to make available that the day you do that you are turning these 73 communities
into all-1ndigenous communities and that seems to me to be very counter to some of the other
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measures which are about opening up these communities both to non-Indigenous Australia but
also to the free market.

Senator SIEWERT—I know you have done some work, because | haveread it in the past,
on the link between so-called ‘private ownership’ of houses, economic development and
private ownership of land which shows that that is a misnomer. Is my understanding of that
work correct?

Prof. Altman—Your understanding of that work is correct insofar as what will be offered
in Indigenous communities either under section 19 or section 19A—99-year leases—or now
under compulsory leasehold will not be anything like private ownership of housing. It will be
a second- or third-tier form of individual subleasing of housing. So it is certainly nothing
along the lines of what you and | might envisage as being freehold. | would like to emphasise
that in the Northern Territory you do have freehold title in places like Darwin and Alice
Springs, unlike in the ACT, where a 99-year lease is the equivalent of freehold. So you do
understand me correctly. But, having said that, it is very unclear at the moment what will
happen with compulsory five-year leases because the indications are that all the assets on
those leases and any new assets will be owned by the Commonwealth, not by the people who
live in those houses. | think what is being delivered is actually more like public housing than
private housing.

Senator SIEWERT—Is there any experience from overseas where this has been shown to
work for indigenous communities overseas—where communal title has essentially been taken
away and they have gone to leasehold or private ownership? Are there examples overseas
where this has worked to provide economic benefits?

Prof. Altman—There are certainly examples internationally where one has moved from—I
am not comfortable with the term ‘communal titl€’; | think we might be better to talk about
group ownership.

Senator SIEWERT—OKay.

Prof. Altman—I think there are certainly cases where you can move from group
ownership to private ownership of houses or businesses and have success. But, equally, there
are cases where it has not made an impact. | do not think there is any conclusive evidence
from international research that individual titling is the key to a success, either in home
ownership or in economic development. | think that a crucia issue is competitive advantage,
but there are other issues as well, like access to capital, people being job ready, and people
having opportunity. | think we have already heard today—certainly in some of the comments
that Marion Scrymgour made—that there has been some enormous success in the Northern
Territory through community enterprise, through the arts industry, where you have community
based organisations that are owned and run by artists which are publicly funded but
nevertheless provide enormous employment, economic and income-earning opportunities to
literally thousands of artists. Many of those artists, coincidentally, also receive some income
support, often from the CDEP scheme. But what will happen in terms of their arts practice
when you take those artists off CDEP and put them on Work for the Dole is a really good
question.
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Senator PAYNE—On your observations on the CDEP changes. | am confused. | think
there is some value in trying to create an environment where there are real jobs, where people
are adequately trained for those jobs and so on. That is certainly the background as |
understand it and that is the minister’s intention—the government’s intention—in that regard.
| do not get the feeling from you, though.

Prof. Altman—I should make it quite clear that, as CDEP has been operating, CDEP
organisations have had to have key performance indicator targets to exit participants into real
work—what is called ‘real work’ or ‘proper jobs'. And many Indigenous CDEP participant
communities have in fact done that; that is a condition of their funding. The question, | think,
is: how many people can you exit into proper work in a remote Indigenous community? |
would say that the remoter and smaller the community, the less the prospects of getting full-
time jobs.

The other thing | would say is that the statistical evidence we have from the National
Aboriginal and Torres Strait Islander Social Survey 2002 shows that one in five CDEP
workers work more than 35 hours per week. So CDEP organisations have actually been
extremely successful in turning 15 hours subsidy from the state into full-time work and full-
timeincome for onein five of their participants.

Senator PAYNE—I understand that. | suppose | am still trying to appreciate the direction
you are coming from vis-a-vis the acknowledged, | think, ambitious basis of some aspects of
these reforms and these initiatives, which it seems to me endeavour to open up communities
to provide greater opportunities as well as matching at the same time the changes around this
aspect of the policy in particular.

Prof. Altman—I think there is no problem having a diversity of ways of getting
employment. Thereis obviously no real problem with stretching goalsif they are realistic. But
| dothink | need to draw your attention to the fact that there are a number of Commonwealth
programs, like the Indigenous Protected Areas program, that are CDEP dependent. The
Department of Environment and Water Resources has declared Indigenous protected areas in
the Northern Territory that cannot be run and managed without CDEP labour. While thereis a
new Working on Country program, that will only have 100 positions Australia wide in 2007-
08. So many of those IPA and other Caring for Country projects that are funded under the
Natural Heritage Trust funding regime will in fact fold if CDEP participation is cut off after 1
October this year.

Senator PAYNE—Why isiit out of the question that programs such as that would be able
to review the way they operate and adjust to the situation accordingly?

Prof. Altman—I do not think there is any problem there, but | do not think you have the
budget allocation in 2007-08 to fund proper employment in IPAs and other programs that
have historically been funded by CDEP. In some of the work | have done in costing what |
have termed the normalisation phase, | have provided some estimates of what it would cost to
convert 8,000 CDEP positions into proper jobs, and it is quite a significant investment that is
needed. But there is nothing in the $587 million alocated this financial year that will switch
CDEP positions to proper jobs.
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Senator PAY NE—I understand that. | have read and heard of some of the material that you
have been working on in that regard. This morning there was some discussion with
departmental representatives about those funding issues. | hope they can assist us with some
answers to questions on notice that make that alittle clearer for us. Thanks, Professor.

Senator BARTLETT—On that issue, you have given us a copy of a piece you did towards
the end of June, not long after the announcement, estimating the likely cost to be around $4
billion, at a time when we were still in the tens of millions from the government side of
things. Have you had a chance, a month or so down the track, to firm that up anymorein light
of any further clear information? Now we have a figure of $500-plus million for this financial
year—we did have some questioning on that this morning. | have not looked at the PBS
myself, but it sounds like a lot of that money is not going to the sorts of things that you
costed, such as housing et cetera. | was wondering whether there is any update of the costs
that you think would be required.

Prof. Altman—The only updating of that $4 billion over five years has been provided by
the Northern Territory government, which has a higher estimate of the cost of meeting
housing and infrastructure shortfalls. A different figure was published by the Australian
Financial Review. It suggested that the figure should be $5 billion. But | am careful, in my
costing of $4 billion, to emphasise that that does not include the cost of the stabilisation
intervention that we are seeing at the moment. What | was looking for was for some
semblance of economic equality to be developed in the four areas of health, housing,
education and employment over a five-year time frame. Most of my estimates were based on
official government sources—the one exception being the Oxfam-AMA costing on health
shortfalls.

But | have to say also—and | am quite happy to say it here—that | wrote to Senator
Minchin on two occasions, because he was highly critical of my costings, and asked him to
perhaps tell me where | had gone wrong. | think he had suggested that | wasin error and that |
was double-counting. | have not had a response yet. All he said was that he would stick to the
Prime Minister's figure of tens of millions of dollars and not my figure of $4 hillion to $5
billion over five years.

Senator BARTLETT—The other question | want to ask, given the time constraints, is to
do with the permit system. You said in the documentation that was published earlier this week
for Oxfam that there is no evidence that child abuse is any higher in communities where the
permit system exists, as opposed to outside. That was also clearly stated by the department
this morning. | suppose | am turning that question around. One of the things we have not had
an opportunity to really establish is how much detail there is about the incidence of child
abuse in general. We know it is there as a problem, but, in terms of quantifying it, | want to
know whether there is any evidence to say anything, really. What do we know, one way or the
other? There may not be any evidence to show that it is worse or better in areas without
permits, but we actually do not know enough about how much there is anywhere to make any
sort of comment on it. Are you able to throw any extralight on that scenario?

Prof. Altman—I will make one comment on that, because it has amazed me how little
reference there has been in this debate to a publication entitled Child protection Australia
2005-06, by the Australian Institute of Health and Welfare. That was published earlier this
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year. | think there has been some media coverage of it. In terms of reported substantiations,
sex abuse et cetera, the Northern Territory rates lower than a number of other states. Also—
and | hinted at this in my presentation—this is not an issue that is limited to Indigenous
Australians. | will make the point that where you see the highest rates for Indigenous
Australians per thousand children, in terms of substantiations, is in places like Victoria and
the Australian Capital Territory. They are obviously jurisdictions where there is no permit
system.

CHAIR—Professor, thank you for your evidence today.
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[3.58 pm]
CLEARY, TheHon. John, Private capacity
Evidence was taken via teleconference—

CHAIR—Wecome. Do you have any information to add about the capacity in which you
appear?

Mr Cleary—I am a former Tasmanian government minister of a number of years, having
had responsibilities including health, community welfare and Aboriginal affairs. | left the
Tasmanian parliament in 1998 to pursue other challenges. Between 2002 and 2005 |
completed a three-year contract as Chief Executive Officer of the Tiwi Idlands Local

Government. The Tiwi Islands was one of the first regional authorities established by the NT
government.

As aresult of my experience living and working in a remote community for three years, |
wrote two papers, which were released by the Centre for Independent Studies. The title of the
first, released in 2005, was Lessons from the Tiwi Islands: the need for radical improvement in
remote Aboriginal communities, which called for radical change back then. The second,
released in November 2006, was titled Indigenous governance at the crossroads. the way
forward. Both papers contain many recommendations that | am pleased to say have now been
taken up by the government—some of which are contained in this package of legislation that
we are talking about today.

When | heard the announcement by the government of the emergency provisions | was
delighted. The government’s action has placed Indigenous disadvantage and child abuse as
national priorities, which | believe is long overdue. When 1 listened to the various
submissions today | have found it interesting that people have made comments such as ‘ once
in a lifetime opportunity’. We have heard a number of parties give reasons why parts of the
legidation should be delayed or changed. It concerns me that many would be happier—it
would appear—if nothing happened. There is a need to firstly recognise that there is a huge
problem. | think the debate and the public discussion that has taken place over the last 12
months or so has firmly established that we have a huge problem in this country.

In this country we have communities of Indigenous people living in remote communitiesin
Third World conditions or worse. | have lived in those communities and | have heard the cries
of the women and the screams of the children, yet some would argue—and many have
today—the issue of human rights. | think we need to focus on the rights of these women and
children in these communities. How long do we delay what we need to do? | have heard a
number of people today call for further delays. So | ask the question: where are the real
Indigenous leaders? Unfortunately | have heard in recent weeks a number of so-called
Indigenous leaders being very critical of what is being proposed. How many reports do we
have to have? | heard Dr Gordon a few moments ago refer to a number of reports. The reality
is that we have had lots of reports—we have had report after report after report. We have a
number of generations that | believe are lost. In most communities we have got total
dysfunction. This has been acknowledged by many speakers today and | believe it is an issue
that needs to be treated as a matter of urgency.
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There is a lack of leadership. My experience is that many of the leaders in many of the
communities are in many cases the cause of the problem. We have alcohol and drug abuse, we
have got poor numeracy and literacy levels, and education in many communities is almost
non-existent. My opinion is that there really are no simple solutions. If we wait until we are
all convinced that everything is right, we will still be talking in another 12 months. Many
have raised the need for consultation. | make the point that consultation has been going on for
years. My experience on the Tiwi Islands was that every dry season we ended up with a great
number of people visiting to talk and to canvass various issues. This has been going on for
many years Now.

The intervention announced by the government will, | believe, need to be properly
resourced. |mprovements and changes will take generations, but | believe that this legislation
is the beginning of a journey that | am sure we would all agree will deal with many of the
issues in Indigenous communities. | could go on and speak at length on a number of issues but
I would be more than happy to talk about issues such as permits, CDEP and community
stores. Perhaps what | need to do now is stop to answer your questions.

Senator PAYNE—I missed the beginning of your remarks but | understand that your
experience most recently has beenin the Tiwi Islands.

Mr Cleary—Correct.

Senator PAYNE—Can you give the committee an impression about things like child
protection and workers and the levels of policing in the Tiwi Islands.

Mr Cleary—I think that, of all the communities, Tiwi is fairly well catered for in relation
to police—we had three full-time police officers and two ACPOs on the island. | was not
directly involved in the health service but we talked to health workers on many occasions. We
were told stories in relation to it and, while | was there, there were a number of instances
where workers or intervention workers and support workers were brought to the islands to
deal with specific incidents.

The redlity is that many of the problems in the Tiwis, as in many other communities, are
hidden. People are too frightened and too ashamed to talk about it. There are cultural issues
and family issues. There is a fair amount of intimidation that happens as well. So it is very
difficult for people to be brave enough to actually report incidents. | heard somebody earlier
talk about the number of reports that occur. | would say that the actual events of child abuse
are far higher than the reported cases because of the difficulty and the great reluctance that
peopl e have in Indigenous communities to report matters.

Senator PAYNE—That is certainly some of the impressions that | have received and we
have received today. We have had differing evidence during the day on the question of the
permit arrangements, some evidence strongly in favour of the changes proposed and some
equally strongly against. | think you said you would be prepared to make some comments in
relation to that.

Mr Cleary—I believe most strongly that the permit system needs to be removed. | ask the
question: why do we need a permit system? What are we hiding? | believe the communities
need to be open. We do have laws of trespass to prevent people from going onto private
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property. This particular piece of legidation only alows public access into public and
township areas.

| could give you a number of instances where permits were refused for no valid reason. In
fact, | had an incident myself only three weeks ago whilst | was on the Tiwi Islands. | arrived
on the idand to be greeted by the local policeman to tell me that the land council had called
the day before and that my permit had been cancelled. | was quite angry about that, but
fortunatdly | was there at the invitation of a number of people on the island, and a permit was
hastily arranged by one of the family members.

What was interesting that day was that the permits are not checked. | spoke to the operator
of the ferry service to the isand. He told me that, in the whole operation of his ferry service,
he has never seen anybody check a permit. | have heard questions today such as. can we
compare communities with a permit to those without a permit? Probably the best example that
could be given would be Daly River. If you talk to people in the Territory, | think the Daly
River community is seen as probably one of the better communities across the Territory, and
Daly River does not have a permit system.

We have got to stop hiding things. We have to bring things out in the open. The argument
that people are using that it would stop land councils refusing permits to child molesters, drug
traffickers and all the rest is a load of rubbish. People know now who is bringing drugs into
communities, yet it is sill happening. Why haven't their permits been revoked? It is
interesting that most people on communities do know, particularly local Indigenous people.
The grapevine works really well. They know what is going on.

Senator PAY NE—Thank you very much.

CHAIR—Thank you, Mr Cleary. | have looked at your publications at the Centre for
Independent Studies. They are most interesting and thoughtful. You said that, as a result of
your past experience, you support particular aspects of the package that you referred to. |
noticein your analysisin the CIS report you said:

Education strategies need to ensure that school attendanceistied to child welfare ...

You have referred to the permit system. Would you like to flesh out for us the particular
aspects of the package that you do strongly support and the reasons why?

Mr Cleary—One thing | have not really touched on too much today—and this is covered
in part in the legislation—is that | hope the government in implementing the strategy will ook
very closely at the issue of governance. | believe that poor governanceis really at the heart of
alot of dysfunction in communities. | hate to say it but there is alot of corruption and self-
interest in communities. Poor governance helps protect this. The topics of both my papers
dwell on the complexity of all the layers of bureaucracy and the layers of government.

We are dealing in many cases with communities of only a few thousand people, yet we are
putting in place very complex administrative structures, structures that duplicate others.
Before the abolition of ATSIC, we had ATSIC, land councils, local government, Territory
government and Commonwealth government departments. These are all very confusing. To
me, governance needs to be sorted out, and | think the Territory government, by heading down
the track of regional shires, is heading in the right direction. But there is a need to make sure
that you have got an effective form of governance to drive many of the things that need to
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happen. If this does not happen, then things keep falling over, as has been the history for
many years now.

CHAIR—Asthere are no further questions, Mr Cleary, we thank you very much for taking
the time to be with us today. Thank you for your evidence and your experience. It is well
appreciated and well noted.

Mr Cleary—It has been a pleasure and | hope what | have had to say today has been
useful.

CHAIR—It certainly has.
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[4.12 pm]

GIBBONS, Mr Wayne, Associate Secretary, Department of Families, Community
Servicesand I ndigenous Affairs

HARMER, Dr Jeff, Secretary, Department of Families;, Community Services and
Indigenous Affairs

SANDISON, Mr Barry, Group Manager, Working Age Policy Group, Department of
Employment and Wor kplace Relations

CHAIR—Welcome back. Thank you very much for your patience and for listening in
during the day. Your service to the committee is most appreciated. If you could, Dr Harmer,
please pass the thanks of the committee back to the representatives of the various
departments.

Dr Harmer—Thank you very much. | will do that.

CHAIR—Could you now respond in whatever way you can to the questions that were put
to you during the course of the day.

Dr Harmer—In total it looks like we have got about 100 questions now. | have got people
working on them. We are planning to have them available by 10 o’ clock. As we normally do,
we will need to clear them through the minister. That will happen over the weekend. Given
that there are so many and that there are a number of staff working on them, | am not planning
to do anything with the answers now. | will give them to the committee at 10 o'clock on
Monday.

CHAIR—Is there anything you can advise the committee now that may assist us before 10
o'clock on Monday?

Dr Harmer—A lot of the questions do require more time to answer. For example, even the
staffing question, which was relatively ssimple for us, was about all of the staffing—how many
are going to be in the Northern Territory, how many elsewhere et cetera—and, when you
consider the number of departments involved, it is actually quite a complex coordination
exercise.

CHAIR—Did any of your legal team look at the issue of compensation on just terms and
the issues raised by the Law Council of Australia?

Mr Gibbons—We are till having a look at that submission, but | repeat what | said this
morning: the bill provides for compensation on just terms in accordance with the provisions
of the Congtitution. That will involve a process of negotiating with the relevant land council
on behalf of the relevant land trust and anyone else who has a claim, with a view to reaching
an agreement. If there is no agreement then the matter will proceed to court for adjudication
by the court.

CHAIR—One of the representatives of the Law Council—I think it was Ms Webb QC—
indicated that, in her view, because it was section 122 of the Constitution regarding a territory
then the just terms provisions under the Constitution for compensation did not apply. | may
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have misinterpreted that but | thought that was her view, so | was wondering if you have
given that point any consideration.

Mr Gibbons—My adviceisthat because it involves an acquisition of property and thereis
a constitutional provision covering the acquisition of property, through legislation we cannot
exclude that.

CHAIR—Thank you.

Dr Harmer—Chair, | am advised that the Law Council’s submission is not yet available
on the web. We have tried to access it and have not yet been able to. If the committee has it to
make it available we would be interested to seeit.

CHAIR—We certainly have it and we will provide to you. Senator Payne has a follow-up
guestion on that matter.

Senator PAY NE—One of the problems we have been trying to grappl e with on this matter
today is some confusion in the terminology used between the bill, the minister’s language in
the second reading and some interpretations around that. In the process of addressing the
concerns that have been raised, | think if we can get some clarity in that it would help
enormously.

Mr Gibbons—I will take that on notice.
Senator PAY NE—I did not expect an answer immediately.

Mr Gibbons—I would just say the minister’s comments about paying just compensation
have been trandated into draft legislation, and that is the issue that we should focus on. That
provides for just compensation in the terms provided for in the Constitution.

Senator PAYNE—Yes, but compensation on ‘just terms’ and ‘just compensation’ are not
necessarily the same thing, and | think that is where the problem arises. That is merely the
point | was trying to make to assist in where the department was looking at the issue.

CHAIR—I apologiseif | missed that little bit—I was talking to the secretary—but did you
refer to section 60(2), which was specifically referred to? Senator Ludwig put that point.

Senator PAYNE—That is where we go from ‘just terms to ‘just compensation’ to
‘reasonable amount of compensation’, and it does become a little confusing.

Mr Gibbons—We will come back with a written answer. | would just say that the bottom
line here is that the constitutional provision that provides for compensation will prevail. The
legidation, | am advised, is drafted to ensure that there is a process to follow through with
that. That legislation cannot take away the right that is provided in the Constitution.

CHAIR—Another matter | specifically raised this morning that | wondered whether you
had an answer to was the ACOSS submission with regard to the definition of a ‘ satisfactory’
schoal attendance. Was there a definition that you can provide to the committee?

Mr Sandison—Basicaly, the intent is to follow state legidation and look at their
definitions of explained and unexplained absences. From there, there would be discretion for
Centrelink officersto look at reasonable excuses for individuals. It is following state rules and
state legidation.
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CHAIR—Can we assume that means the Northern Territory rules and legidation in this
regard?

Mr Sandison—The government decision was to have consultations with states, so | cannot
guarantee that, but the discussions would be around what is in the existing rules run by each
of the jurisdictions.

CHAIR—Thank you. If you wish to clarify that any further we would welcome any clarity.
Mr Sandison—Certainly.
CHAIR—Are there any last-minute questions for the department?

Senator SIEWERT—I would like a clarification because | may have something confused
about the income management provisions. It applies to income support and FTB, as |
understand it. Isthat correct?

Dr Harmer—Yes. | will just ask Mr Hazlehurst to clarify that.

Mr Hazlehurst—Yes, that is correct. The income that will be managed will be income
support payments and family assistance payments.

Senator ADAM S—I have a question that comes from evidence by ACOSS this morning
on ATSIC and their programs. It was actually about a decision by ATSIC to not continue with
their women's programs—they had been running a number of women's programs—and the
comment was made that if they had not made this decision and had continued the programs
maybe we would not have the problems we have today. | am wondering if the department was
aware that ATSIC made that decision.

Dr Harmer—Senator, | am not sure which of the particular programs that ATSIC
previoudy ran she was referring to. | did not hear the ACOSS evidence.

Senator PAY NE—It was not ACOSS.

Senator ADAM S—Wasn't it?

Senator PAY NE—It was the Combined Aboriginal Organisations of the NT.
Senator ADAM S—Right; | thought it was ACOSS.

Senator PAYNE—It was Ms Havnew talking about which programs had been continued
and which had not been.

Dr Harmer—Nothing that | have heard about the background to the sexual abuse of and
violence against children inthe Northern Territory would indicate that this is a failing because
of what any of the Commonwealth departments have funded or not funded.

Senator ADAM S—It was that ATSIC had their funding reduced so they decided they had
to take programs out. It was they who were doing it. | just wondered if the department was
aware that there were programs that were associated with women and children and domestic
violence and aware of the comment she made about things if those programs had continued. It
was actually ATSIC's decision. It was not a decision of the department. | was just asking if
you perhaps knew what they were.

Dr Harmer—That is the first time | have heard of that. | do not think anyone else at the
table has. | do not think we have heard that explanation before.
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CHAIR—Thank you very much for your advice, Dr Harmer. If there is any opportunity for
an interim response, that would be good; otherwise we look forward to the responses in due
course by 10 o' clock on Monday morning.

Dr Harmer—Thank you very much, Chair.

CHAIR—May | take this opportunity, on behalf of the committee, to specifically thank all
witnesses who have given evidence to the committee today. We appreciate that. We know the
congtraints that they were under to deliver the evidence and to prepare for the hearing, and we
want to say thank you. | now declare this meeting of the Senate Standing Committee on Legal
and Constitutional Affairs closed.

Committee adjourned at 4.22 pm
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