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Thank you for the opportunity to speak to you today.  ASFA contributes regularly to the work of my Committee in advancing the management of superannuation in Australia.  We value the Association’s contribution, and it is always a pleasure to appear at these events.  
I will talk today about challenges for APRA, the ATO and ASIC, and also the new licensing reforms for trustees. I’d also like to take the opportunity at the end of my speech to outline the recent work of my Committee on income stream products.  
In general terms, however, despite recent upheavals in world stock markets, I believe that the superannuation industry should be proud of the confidence Australians have in the superannuation system.  We have an acknowledged world class system combining compulsory SG payments, voluntary contributions and the aged pension.  

The Regulatory Breakdown
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In December 2002 there were around 254,228 separate superannuation funds in Australia managing AUD $517.9 billion in assets on behalf of 25.1 million member accounts. 
The overwhelming majority of superannuation funds at December 2002, 99.0 per cent, were small self managed super funds, which are regulated by the ATO.  The remaining 2,472 funds at December 2002,  representing over 98% of all member accounts, were APRA regulated funds.  
Challenges for APRA – Prudential Supervision
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APRA’s supervisory effectiveness has been under the spotlight in a number of different forums in recent times.  
In August 2001, in its first and second reports on prudential supervision, my Committee found that APRA was not doing enough to provide the level of prudential supervision which is required to ensure the safety of our superannuation system. Our case studies highlighted a need for APRA to be more vigilant and proactive, and to have more effective risk management procedures in place.  
Most importantly, the Committee indicated that APRA should improve its oversight of trustees to ensure that they abide by the standards required to protect the best interests of fund members.  The failure of Commercial Nominees and its Enhanced Cash Management Trust highlighted these issues in graphic terms. 
In response to the Committee’s concerns in relation to prudential supervision, especially prudential supervision of trustees, I am pleased to observe that APRA has taken steps to ensure that trustees are acting honestly and diligently, and putting the interests of members at the forefront of their decision-making.  As a result, the standards that are being required of trustees, and others charged with managing people’s money, are on the rise.
At the same time, the Committee is also aware that APRA continues to encounter instances of clear negligence or disregard for member interests – non-arm’s length transactions or breaches of the sole purpose rules.  These cases, while thankfully few in number, are still frequent enough to cause APRA and the Committee a degree of concern.  
Investment strategies
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The Committee is also on the public record as saying that the regulator should be doing more to monitor trustees’ investment strategies, to ensure they are transparent, diversified and at arm’s length. 

I am pleased to note once again that APRA officials are now aware of this issue.  Negative or poor returns within a fund do not, of their own, lead to a conclusion that the trustees are not doing their jobs.  Honest and diligent decisions can lead to the occasional loss.  However, poor returns (and sometimes even good returns) can also occur due to ignorance or a lack of diligence on the part of trustees.  
Death Benefits

SLIDE 6
On another matter, following an initiative from the Macquarie Bank, APRA is currently in the process of revising its circular I.C.2 – Payment Standards for Regulated Superannuation Funds in relation to binding death benefits. APRA has indicated that it intends to highlight in the circular that:
· Where the governing rules allow a paragraph 59(1)(a) procedure to be adopted, APRA expects trustees to have formally documented processes for consenting to member nominations. 

· The essential difference between subsection 59(1)(a) and subsection 59(1) is the absence of a requirement for consent by the trustee in subsection 59(1)(a).
Hedge Funds
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I want to comment briefly on hedge funds.  APRA is on record stating that trustees need a better understanding of hedge funds, and they need to conduct adequate research before investing in hedge funds.  To assist trustees, APRA has published a list of ‘10 key questions’ that trustees should ask before placing superannuation monies into a hedge fund.  

On Friday last week, APRA revealed the results of a survey on the level of superannuation money invested in hedge funds.  APRA reported that 15 per cent of surveyed trustees had made hedge fund investments.  This represented an aggregate total of $1.25 billion.  

APRA is currently exploring ways to work with the hedge fund industry association, the Alternative Investment Managers Association (AIMA), to develop more guidance for disclosure by hedge funds and asset consultants to superannuation trustees.
APRA’s Personnel
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APRA is searching for a new head.  Mr Graeme Thompson will end his five year term of appointment on 30 June 2003. It will not be an easy position to fill given the difficulty of finding a person with the required regulatory experience.  Mr Thompson came from the Reserve Bank, where Halsbury’s Rules prevail.  

The Committee welcomes APRA’s appointment of Mr Charles Littrell to the position of Executive General Manager of the Policy and Research and Consulting Division.  The industry has yet to endorse this view.  Although the Committee has had occasion to question Mr Littrell closely concerning his actions in recent times, I wish to offer him my full support.   
Challenges for the ATO
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Just as APRA faces many challenges, so too does the Australian Taxation Office (ATO) in the regulation of the 250,000-odd self managed super funds.  The ATO has acknowledged that it is on a learning curve in terms of monitoring compliance and identifying reporting requirements for the self-managed superannuation funds.
My Committee’s recommendation for increasing the frequency of SG payments to at least quarterly will come in from 1 July 2003.  The Committee is aware that the ATO has been on the road informing employers of their obligations under this new arrangement.  Failure to make SG contributions will result in the employer being subject to the superannuation guarantee charge. In addition, an administration charge of $20 is payable per employee plus penalties up to 200 per cent of the unpaid contributions.  
A further challenge for the ATO is to develop a marketing strategy to reduce the $5.8 billion that sits on the Lost Members Register.  The Unclaimed Super Recovery Initiative launched by the Government last year has now been successful in reuniting over 12,000 accounts, worth over $23 million, with their rightful owners. 
Challenges for ASIC
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ASIC also faces a number of challenges, not least its increased responsibilities under the new Financial Services Reform legislation.
The reforms under the Financial Services Reform Act commenced on 11 March 2002, but there is a two year transition phase which I know many in the industry will be using to ensure that their house is fully in order.  The new FRS environment has some important features:
· Licensing regime – The FSR introduces a single licensing regime for all persons carrying on a financial services business, including superannuation funds and financial advisers. To gain a FSR licence, a person must satisfy a range of key criteria such as possessing adequate financial resources and the competence, skills and experience to provide the relevant financial service.

· Conduct provisions – The FSR also sets increased standards for the conduct of those providing financial services. There is a prohibition on unconscionable conduct in the provision of financial services.  Other key protection measures include the need to “know your client” in order to provide suitable advice and ensure the proper separation of funds held on a client’s behalf.
One important matter still being debated is the position of accountants under the new FSR Act.  The Senate Corporations and Financial Securities Committee is on record on this matter stating that accountants already meet high quality control and ethical standards through their professional associations.  Accordingly, the Committee has reiterated the recommendation of the Wallis inquiry that accountants be provided with licensing exemption.
Challenges for trustees
SLIDE 11
The bar has been raised for all trustees in recent times.  It is no longer the realm of amateurs.
 Trustees have recently had to come to grips with a number of legislative changes.  
For example, through the Financial Sector Legislation Amendment Act, trustees operating under the SIS Act are now subject to the same penalty regime as those operating under Corporations Law, with the application of the Criminal Code to certain offences, and the conversion of existing offences in the Act from fault to strict liability offences. 
Similarly, under amendments to the Family Law Act, trustees are required to operate under a regime which provides for splitting of superannuation assets on marriage breakdown. 
Trustee Licensing
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Under the new licensing regime for trustees proposed under the new Superannuation Safety Amendment Bill 2003, the Government, APRA and trustees are attempting to ensure that all superannuation trustees have the capacity, competency and means to look after the interests of superannuation fund members.  Under the new arrangements, it will be up to the licensed trustee to demonstrate they have the competency and means to carry on the type of trustee business it intends to operate on an ongoing basis.
From my point of view, and also I note from APRA, the key document for trustees when applying for a licence will be the trustees’ Risk Management Strategy (RMS) and corresponding Risk Management Plan (RMP) for individual funds.  The details of the RMS and RMP will be set out in the legislation and in a more detailed Operating Standard.  However, the fundamental requirements of this Operating Standard are for all trustees to establish and maintain:
· a documented RMS that clearly outlines the trustee’s governance structure and risk management framework; and
· a RMP that outlines the framework to address the risks specific to each Fund operated by the trustee.
It is anticipated that preparing these risk management strategies and risk management plans will constitute a substantial part of the work in a licence application.  However, by getting a licence, trustees will gain recognition from APRA on an on-going basis that they are a sound operator who can be trusted to abide by the relevant standards required to protect the best interests of their fund members.
Income products
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One of the topics my Committee is currently investigating as part of its inquiry into planning for retirement is the take up of income streams.  

Overhead is a model of the current retirement income system in Australia. 

One of the things that strikes me is that the current incentives for encouraging people to take income streams on retirement are not working, possibly due to the complex interaction of the tax and social security rules.  Rather, people are using their superannuation to pay off debt on housing or credit cards, which is contrary to the intended purpose of the superannuation system, as shown by the ‘sole purpose’ test.  
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In my opinion, there is a need for reform.  

· Retirees need greater capital certainty in superannuation pension products and greater certainty in the draw-down of their assets, particularly low income retirees.  The need for greater certainty is only increased by the increasing life expectancy of retirees.

· Retirees need a simpler system so that they can match their superannuation entitlements with the tax and social security rules to achieve the best possible outcome in retirement.  There are still too many instances where retirees are being placed in inappropriate products on retirement, often because of the complexity of the system and their reliance on outside advice.   
A further challenge concerns the possibility of introducing growth pensions.  My Committee is very aware of evidence that complying annuities would be more attractive to retirees if they could be invested in a range of assets:
· Firstly, this would allow the providers to remove the rate of return guarantee from the product and pass some of the investment risk and reward to the retirees, making the annuity cheaper as a result;

· Secondly, retirees would have greater investment choice, allowing them to select assets; and 

· Thirdly, this would allow retirees to benefit from a long-term investment in growth assets, with the potential for capital growth and therefore improved retirement income.  It also avoids retirees having to lock in at a low rate of return.
I cannot reveal too much at this point about the Committee’s thinking on these matters – the Committee will be handing down its report on planning for retirement shortly.  However, in my opinion, there is a real need for reform of the superannuation distribution system going forward, especially as the superannuation system continues to mature and evolve.  
Conclusion
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It is broadly acknowledged that the Government and those associated with the superannuation industry – regulators, trustees and auditors – face significant challenges to:
· continue the strong growth of superannuation while

· ensuring  its safety;  and 

· promote confidence in the superannuation system. 

Nurturing and promoting community confidence in the superannuation system will be a particularly important challenge for the regulators, trustees, and auditors of superannuation funds in the next decade.  I believe that working  together we are well equipped to meet those challenges.
Thank you.
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