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Summary

The Maritime Union of Australia and the Australian Institute of Marine and Power Engineers (the Unions) are alarmed to find they have been excluded from the development of this crucial piece of proposed legislation. Their original submission on the exposure draft of the Bill appears to have been totally ignored despite the critical role their members will play in the implementation of any legislative provisions and despite the potentially catastrophic impact on them, should their workplaces not be adequately secured.

The Unions are disappointed to find that the Government’s approach to maritime security, as revealed by this Bill, is token and minimalist. It has failed to demonstrate the same commitment to maritime security that has been made to maritime safety and, in comparison to the approach taken by the United States of America, the inadequacies of the Australian Government’s policies are glaringly apparent.

In its submission on the exposure draft of the Bill, the Unions pointed to its failure to reflect the general tenor of the ISPS Code and the manner in which its provisions exceeded the scope of that code. These failings lead, in part, to the Bill contravening Australia’s obligations under the ILO Freedom of Association convention. Moreover, the Bill fails to adopt important provisions of the ISPS Code; provisions that require the protection of workers’ rights and freedoms and their access to the representatives of labour and welfare organisations.

A particular concern of the Unions is the failure of the Bill to recognise that foreign shipping poses far greater threats in every way than does Australian shipping. These dangers are exacerbated by the requirement that the International Ship Security Certificate be issued by the Flag State. Given past failures of many Flag States to adequately fulfil their responsibilities, there is little hope the ships on their registries will be adequately secured. The Bill fails to address this very significant problem. 

Foreign ships pose an even greater danger because of the failure of the Federal Government to endorse the recent attempt by the ILO to greatly improve the regime of seafarer identity. Given that many of the home countries of crews on FOC ships have demonstrated links with terrorism, the failure of Australia to follow the lead of major seafaring nations in respect of this important initiative, leaves the country far more exposed to terrorism than would otherwise be the case. To ensure that the Australian waterfront and Australian ships are staffed by workers who have a verified security status, are well trained and are properly conversant with security matters, the Unions propose that there be a national registry of stevedores and seafarers.

Submission of the Maritime Union of Australia and the Australian Institute of Marine and Power Engineers to the Senate Rural and Regional Affairs and Transport Legislation Committee Inquiring into the Maritime Transport Security Bill 2003

Introduction

The Maritime Union of Australia and the Australian Institute of Marine and Power Engineers (the Unions) are extremely disappointed that none of the concerns that they expressed about the exposure draft of the Bill have been addressed. Indeed, there is no indication that their submission has been given any consideration at all, which is hardly surprising given that they have been virtually ignored, from the outset, in the development of this vital piece of proposed legislation.

The Unions are very concerned that they continue to be totally excluded from these processes. Opportunities have been given to other industry participants to contribute to the drafting of the original Bill and at other consultative levels it seems their contributions have continued to be welcomed. The Unions, however, have been virtually ignored. Apart from a very limited opportunity to make a submission on the exposure draft, which was subsequently disregarded, the Unions have been unable to have any of their concerns considered. And this is despite the critical role played by their members in the proposed maritime security measures and despite the dangers to which their members will be exposed should there be any failures of these proposed measures to secure their workplaces. 

Recommendation: That each of the maritime unions be listed as a maritime industry participant and that the definition of this entity, in Division 4 Section 10, be modified accordingly.

General Concerns

A disaster waiting to happen

On 18th September this year, the day this Bill was introduced into the House of Representatives, the ship, the Henry Oldendorf, carrying over 10,000 tonnes of ammonium nitrate as well as 100s of tonnes of diesel fuel was plying the Australian coastal trade. This FOC, Monrovian registered ship was presumably operating under a Single Voyage Permit issued by the Federal Government. She had amongst her crew of 20, seven different nationalities, Indonesian, Indian, Filipino, Ghanaian, Egyptian, Turkish and Maldivian.  The potential for a terrorist incident is great given the well known connections between some of their homelands and terrorist cells and ease by which the cargo of this vessel could be turned into an extremely powerful bomb. The damage that it could cause in this port, and to people and property nearby, is immense but this threat to our national security is a relatively recent one. The fertiliser trade on the Australian coast was previously conducted in Australian ships manned by Australian seafarers but the Federal Government through single and continual voyage permits has favoured foreign shipping to such an extent that many Australian operators have been driven out of the trade. The example of the Henry Oldendorf is by no means an isolated case in our ports.

The Maritime Unions maintain that while this practice of cheap foreign shipping is allowed to continue unchecked on our coastline any real attempts to secure our ports and facilities are immediately compromised. The shipping and waterfront policies of the federal government must be complimentary to the security of our nation and not diametrically opposed, as is now the case.

The Federal Government and Maritime Security

Sadly, the Bill only demonstrates the Federal Government’s minimalist and token approach towards maritime security. The Bill fails to establish a properly resourced authority to supervise this critical function and instead simply instigates a paper trail designed to ensure that implementation, surveillance and compliance are the responsibilities of third parties. It is the stevedores, port authorities, ship owners and/or ship operators that will bear the responsibility, and the cost, of ensuring that our shipping industry, so critical to Australia’s economic welfare, is not disrupted by some terrorist incident. They, not the Federal Government, will have to bear the burden of ensuring that this vital industry does not become the means by which terrorists wreck havoc and devastation on our coastal cities.

The lack of legislative will and the obvious under-resourcing of the policy is thrown into stark relief when comparisons are made with the Government’s approach to maritime safety. Although recent budget allocations to this area may be open to criticism, the powers and resourcing granted to the Australian Maritime Safety Authority (AMSA) really highlight the poverty of the Government’s commitment to the security of this industry. This poverty is also made glaringly apparent by comparisons with the approach being taken by Australia’s major trading partner and close alley in defence, the United States of America. While the Australian Government has allocated budget funding of $A12-15M over two years, the United States has allocated approximately $US5.4B pa. On a per-head, pro-rata basis, Australia would need to allocate $A560M, which just shows how far behind this Government is in terms of international best practice.

Specific Concerns

The Failure of the Bill to Reflect the General Tenor of the ISPS Code and its Exceeding the Scope of the Code

The first objective of the Code talks about co-operation between the relevant bodies to “detect security threats and take preventative measures against security incidents affecting ships or port facilities . . .”. The objectives that follow include: establishing roles and responsibilities, the collection and exchange of relevant information, the developments of security assessments and ensuring appropriate security measures are in place.

While there has been some redrafting of the original document, the Bill still fails to reflect the approach of the Code. For example, it begins (Section 3 Purpose of the Act) with reference to "unlawful interference with maritime transport" which, potentially at least, encompasses activities well beyond the terrorist incidents referred to in the Code. Moreover, further on in this section, reference is made to “other unlawful activities” which reinforces the perception of unnecessarily extended jurisdiction.

The Unions argue that the Bill should be reframed to more clearly reflect the intentions and scope of the Code instead of adopting such a broad purpose that not only has the potential to conflict with a range of other jurisdictions but may contravene various basic human rights as enshrined in international conventions and in national legislation. However given the limited time the Government has left the parliament to deal with this Bill the Unions are prepared to limit their recommendation to the following.

Recommendation: the words “and labour rights” be included, as follows, in Part 1 Division 2 Section 3, Purpose of this Act, 

Subsection (4) The maritime security outcomes are as follows: 

(a) Australia’s obligations under Chapter XI-2 of the SOLAS Convention and the ISPS Code, including those with regard to the welfare and labour rights of seafarers, are met;

Contravention of the ILO Freedom of Association Convention and Other International Instruments

Despite some redrafting, the Bill still appears to contravene Australia’s obligations under the ILO Freedom of Association convention. Various provisions such as Section 11 (a) which refers to “any interference”, have the potential to be interpreted in such a way as to prevent the conduct of union meetings, lawful industrial actions or peaceful community protests. 

Moreover, the Unions feel such wording contravenes Clause 10 of the Preamble to the Code. This clause refers to the necessity to ensure that nothing interferes with the fundamental rights and freedoms of maritime and port workers especially those set out in the ILO Declaration of Fundamental Principles and Rights at Work as well as in other international instruments concerning maritime and port workers.

Attention is drawn also to Section 16 (3) .15 in Part A of the Code which declares the necessity of, “procedures for facilitating shore leave for ship’s personnel or personnel changes, as well as access of visitors to the ship including representatives of seafarers’ welfare and labour organisations” . 

Recommendation: The existing content of Section 11 “Meaning of unlawful interference with maritime transport” be labelled subsection (1) with the leading clause to be amended as follows:

(1) Any of the following done without lawful authority is an unlawful interference with maritime transport unless it falls within subsection (2)

Subsection (2) is to read as follows:

(2) Any of the following action falls within this subsection if it:

(a) is advocacy, protest, dissent or industrial action; and

(b) is not intended :

i. to cause serious harm that is physical harm to a person; or

ii. to cause a person’s death; or

iii. to endanger the life of a person, other than the person taking the action; or

iv. to create a serious risk to the health or safety of the public or a section of the public.

Recognising the Greater Dangers Posed by Foreign Shipping

The Unions note that the definitions in the Bill have been refined to ensure that the term "regulated Australian ship" means a ship registered in Australia and, accordingly, "regulated foreign ship" means a ship registered in another country. Thus "regulated", in this Bill, refers to the issuing and monitoring of the International Ship Security Certificate (ISSC). As it is the responsibility of the Flag State to issue the ISSC, so the Australian Government, through "the Secretary", only has responsibility for and, to some extent at least, control over, the security plans, procedures and capacities of Australian flagged ships.

The Unions are very concerned about this situation given the clearly demonstrated failure of a number of Flag States to honour their obligations with respect to existing ISM code and human rights requirements. There is no reason to think that these Flag States will treat the ISPS code and the Maritime Transport Security Act with any greater respect or compliance than those mentioned. Moreover, there is evidence beginning to emerge that the very factor that has always attracted shipping operators to the FOC registries, cost minimisation, will impact upon the ability of Flag States to implement rigorous ship security regimes, even if they want to.

In respect of the terrorist threat, many of the “regulated foreign ships” pass through what the Government itself has referred to as, the "arc of instability" to the north of Australia. Many of these vessels are actually crewed by nationals of countries such as the Philippines and Indonesia that are home to recognised terrorist cells. In addition, it is widely acknowledged that the crews for much FOC shipping are recruited by manning agents whose demonstrated lack of scruples, and in some cases, criminal connections, make them highly susceptible to influence by terrorist organisations. Of similar concern is the ownership of shipping fleets by terrorist organisations such as Al'Qaeda, and the Tamil Tigers. Not only do these fleets supply income to support their terrorist operations but they transport illegal weapons, explosives and other contraband cargo. Most recent examples of these crimes being perpetrated under the FOC Tongan flag which are currently replacing Australian ships in our domestic routes.

In addition, the Unions are very concerned that the Bill does nothing to address the serious threats posed by inadequate means of seafarer identification especially in the light of Australia’s failure to endorse the recent attempts by the International Maritime Organisation (IMO) and International Labour Organisation (ILO) to develop a new standard for Seafarer Identification and Documentation.  As a result, Australia will be relying solely on the provision of a passport for seafarers, entering or leaving our country on a regular basis, as a means of vetting and implementing maritime transport border security. 

Finally, it appears to the Unions that enforcement provisions in respect of regulated foreign shipping appear to be less stringent than they are in the case of regulated Australian ships. The obligations and enforcement powers relating to regulated foreign ships do not seem to be nearly as specific, nor as strong, as those provisions applying to regulated Australian shipping (see Division 4, Part 11). 

In the light of these various concerns about foreign shipping vis-à-vis Australian vessels, the Unions are insisting that foreign vessels be subject to inspection and the relevant documentation be verified before the ship is allowed to berth in a security regulated port. The Unions are also recommending, in the strongest terms, that a national registry of Australian maritime workers be established.

Recommendation 1: A new Section 92 be inserted into Part 5 Division 2 “Obligations on regulated foreign ships” to read as follows:

(92) The possession of a valid ISSC, or an approved ISSC equivalent, by the operator of a regulated foreign ship and the carriage of the required ship security records by that foreign ship must be verified by a Maritime Security Inspector before that regulated foreign ship is allowed to berth in a security regulated port.

The inclusion of this section would make the existing Section 93 redundant.

Existing Section 92 would become Section 93 and it is further recommended that a new section, to be Section 94, be included. It would read as follows:

(94) The pre-arrival information required of a regulated foreign vessel by Section 93 must be validated by the relevant authorities before that regulated foreign vessel can be allowed to berth in a security regulated port.

Recommendation 2: That a national register of all stevedores working on Australian wharves and all seafarers working on Australian ships be developed. This register would detail, for each stevedore and seafarer, their documented qualifications,  any on-the-job training undertaken and all workplace inductions completed ,including a detailed security induction . The benefits of such a register would extent well beyond those associated with security, in that it would enable employers to consistently access workers who were not only well trained and highly experienced, but were thoroughly reliable in terms of their work performance and their capacity to deal with security matters at all levels.

Proper Recognition of the Union’s Role

The Unions insist that the Bill does not give proper recognition to their role in the industry and that each of them should be designated as a “maritime industry participant”. They are deserving of this designation firstly because a significant proportion of employees in the maritime industry are their members and have their wages and working conditions determined by industrial instruments to which the Unions are party. In addition, this role means that the Unions will be able to participate in a consultative and cooperative manner in all areas of security  on regulated ships and in regulated port facilities. Finally, it is very important that the Unions be informed when maritime security levels 2 or 3 are declared for ships, ports and facilities on, or at which, their members are employed and would be immediately effected. The obligations that such a designation incurs are fully appreciated by the Unions and they are more than happy to meet them.

As well as being maritime industry participants, the Unions request that their promised membership of the Consultative Committee, to be established in connection with the drawing up of the regulations and guidelines, be formalised. Moreover, the Unions would like to see the Consultative Committee as an ongoing institution that would be charged with oversight of the legislation’s operation and would be required to report regularly to the Parliament.
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