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3077.03   

COMMENTS ON THE MARITIME TRANSPORT SECURITY BILL 2003

Clause 8  Operation of State and Territory Laws

AAPMA’s interpretation of the Bill is that the Secretary has exceptionally wide powers to direct and there is no provision in the Bill for consultation by the Secretary in relation to a particular direction.  This could mean that the Secretary makes a direction affecting a vessel or a port operation that may not be capable of being implemented in the time required.  

It is important that this be clarified as the issue at stake is how to maximize the effectiveness of a direction both operationally and in time.  In this regard, the Harbour Master has specific powers under State Legislation in relation to the safety of a ship, its crew, port operations etc and is also knowledgeable on port conditions, weather, tides, service provision, etc, all of which are likely to be essential factors that need to be considered in implementing a decision, especially when a rapid response is required.  

Ports are unlike airports and the implementation of a security direction may involve a number of service providers, knowledge of physical conditions, etc, depending on the nature of the direction.

It is not acceptable that there be a bland statement (as given previously) that “in practice the secretary will consult …”.  The issues involved in his direction and the effectiveness of this direction require that this be stated clearly and formally in the Bill.  Furthermore the Secretary’s “direction” powers will most likely be delegated to DOTARS staff many of whom will not have an understanding of the practical issues in relation to the direction and how it would be implemented.  In a similar vein, there is unlikely to be that knowledge readily available within security organizations or counter terrorism bodies. 

This Bill is for the long term and whilst “in practice” may be understood now, it may not necessarily be understood in the future when there are changes in DOTARS and other staffing areas and the possible absence of any “case history”.  

AAPMA does not believe that the explanatory memorandum covers this well as the specific mention relates to maritime security as distinct from the effectiveness of implementing maritime security decisions.  

Clause 10 Definitions

· The term declaration of security needs to be explained more in the Regulations especially in relation to what is required of port operators, vessels and port facilities when there are movements between security levels.

· Maritime industry participant.  There is an overlap between both the port operator and port facility operator with maritime industry participants in relation to demerit points where the MIP receives less demerit points than the others for an infringement – a MIP could be a port or facility operator.

There could perhaps be some reconsideration of the definitions. 

Furthermore, an explanation needs to be made about what “a contractor who provides services to persons mentioned above” covers, eg does it cover a contractor who comes on say, a wharf site, for maintenance of buildings or other facilities; would it include a contractor who may carry out some maintenance on a pilot vessel or tug, or someone who delivers office supplies, etc, and if so, is it the intention that this Bill apply to these people.

The definition of ‘port facility’ should desirably be expanded to cover the direct or indirect loading or unloading of ships.  This is necessary to cover vessels waiting at anchorages with the intention of entering a port to load or unload.  This also needs to be covered in the Regulations.

· Port operator In Queensland the port operator is split between Maritime Safety Queensland and the Port Corporations with MSQ providing the harbour master.  This will need to be clarified.

· Port facility security officer, port facility security plan are both terms that are used within the ISPS Code and have equal importance as the term port facility.  They should be included in the definitions for completeness sake as they will be referred to by vessel masters and other international operators who are used to dealing with these terms in every other country and port that they visit.  

· Ship operator From a port operator’s perspective the term ‘ship operator’ must include “agent” as this is the one representative in Australia with whom port operators have direct commercial and communication links – as will DOTARS in most instances.  

Clause 11 Meaning of ‘Unlawful Interference with Maritime Transport’

This clause focuses on the ship and has only passing reference to the safe operation of the port.   The port is part of the maritime transport chain, so surely exclusion of port facilities is not intended under this clause.  Indeed, clause 11 should be strengthened to reflect the need for equivalent protection of ports and port facilities. 

Clause 12 Meaning of ‘a port’
We understand that port security plans will extend to the 12nm limit only.  However, some port channels extend beyond the 12nm limit.  Is the entirety of the channel to be covered by this legislation?  

Furthermore, if a vessel were at anchorage and awaiting instructions as to where to go to either load or unload cargo, ie it is not necessarily the intention that the vessel should enter the port outside of which it is anchoring, is that vessel subject to the port operation security arrangements?  

Also, who manages security in situations where Places of Refuge are utilized by direction of the Commonwealth and/or the State and which are outside port boundaries?  

Clause 14 Port Operators 
We need an explanation of what “the views of the person responsible for managing the operation of the port” really means.  Does it include the sum of the key competencies and training of port staff or is the Act referring to outlying ports where there is only a person that attends when a vessel enters the port to load or unload etc. 

Clause 17 Meaning of ‘Regulated Foreign Ship’
We maintain that foreign super yachts should be included in this legislation if they are over 500 grt.  If they are not to be included, we feel that there should be some explanation given as they often use the same berths as included foreign vessels  Also vessels on some intra State trades that use ports which are security regulated need to be included as otherwise they can be seen as a threat.  

Is it the intention that foreign vessels coming into ports for refits, maintenance work etc should be included?

Clause 20 Simplified Overview of Part
If a foreign regulated ship were operating at a higher security level than the port facility which it will use, is the port facility obligated to provide security for its facility to match that of the level of the ship?  If so, what would happen if the vessel were at security level 3?  We do not see this is a simple commercial decision even with a vessel coming at level 2 to a level 1 facility as there is no mention in the Bill to cover a facility increasing its security level – rather we have been advised that the Secretary is the only person who can change a security level – and without some formal recognition that a port operator can increase or decrease a security level in relation to a facility in a particular situation, the port operator may be powerless to insist on a higher level of security to apply and the meeting of the additional costs this may entail.  Do we have to seek the Secretary’s direction in these situations?

In the last paragraph, there is provision for the Secretary to give security directions to a range of people – does this mean to and through a nominated person in each facility or is it the intention for the Secretary (or nominee) to give instructions to individual employees without acknowledging management hierarchies?

Clause 22 Secretary May Declare Maritime Security Level 2 or 3
This clause raises similar issues to clause 20, where there may be, for example, one or more Defence vessels which it is perceived pose a higher threat to the port facility as well as to other vessels within that port and especially close to where Defence vessels berth? Does the Harbour Master have to seek approval from the Secretary to effectively raise the level of security requirements to meet this one off event in relation to the other vessels as if there were higher security requirements needed for the other vessels as a consequence of the Defence vessel’s visit, there may well be an objection by other vessels operators to meeting higher costs.  

Alternatively can the Harbour Master get the Secretary’s support to delay arrival of such Defence vessels until commercial vessels have completed their loading/unloading?

Clause 28 Notifying Declarations Covering Security Regulated Ships
It is essential that the Secretary also give notification to the port operator as such declaration will affect other port operations.

Clause 42 Who Must Have Maritime Security Plans
There are some ports that are gazetted but are not used as ports and there is no onsite port management.  Do these ports require a security plan?  

When a cruise vessel, or such like, uses the waters in such a gazetted port area for a one-off visit, what is required for the security requirements to be met? 

Clause 50 Providing Maritime Security Plans for Approval 
It is very difficult to understand, given other parts of this Bill, why a maritime industry participant “may” give the Secretary a maritime security plan when it is basically mandatory that they do so.  This wording will create confusion.  

We have been advised that this clause uses permissive language “because there is no need to mandate submission of a security plan”.  However, clause 43 contains the offence for operating without a maritime security plan.  The word “must” should replace “may” in clause 50.  

Clause 51 Approval of Maritime Security Plans
In 51(4) there is provision for the Secretary to remain silent on a plan which then means after 90 days, the plan is refused.  It is unreasonable for this to result in an application to the Administrative Appeals Tribunal because this will take time and there is a need to maintain ongoing trade or make other arrangements for such trade which cannot be done with immediate effect.  

This clause is quite unreasonable unless there is another intent behind it which is unclear to us.

Clause 53 Secretary May Direct Variations of Maritime Security Plans 

Clause 54 Participants May Revise Maritime Security Plans  

Clause 55 Secretary May Direct Participants to Revise Maritime Security Plans 
There is no provision in these clauses for the time taken to implement any changes required in a plan.  The focus is simply on giving and approving the plan.  Whilst implementation will be variable in each situation, it would seem desirable that implementation at least be recognized in the regulations.  

Clause 94 Regulated Foreign Ships Must Comply with Security Levels
As previously raised, we need clarification on the situation if a vessel were to be at a higher level of security and it arrived at a port facility with a lower level of security.  

Clause 99 Secretary May Give Control Directions 
As also raised earlier, the power of the Secretary to give directions may not be as effective as is intended without a consultation process with, at a minimum, the Harbour Master in the port.  There are issues of safety and the general effect of a direction on other port operations that are essential to be understood.  The Bill must have provision for consultation with those who can ensure the maximum effectiveness of the desired direction.  

Clause 103 Types of Port Security Zones
This clause introduces the term ‘critical installation’ which does not appear to be used elsewhere.  Why is such a term necessary when the clause prescribes the type of port security zones without any limitation?  There seems to be little value in introducing such a term.

Clause 104 Matters to be Considered in Establishing Port Security Zones

This clause requires the Secretary to have regard to the views of the port operator when establishing port security zones.  We have pointed out numerous other clauses where a similar requirement should be placed upon the Secretary.  

Clause 105 Requirements for Port Security Zones 
Whilst we welcome the inclusion of the term ‘port facility’ as provided in the ISPS Code, there now needs to be some consideration of the differences between a port facility operator and a maritime industry participant, especially relating to penalties (as previously mentioned).  We are concerned that a port facility operator has twice the penalty of a maritime industry participant, where a marine industry participant is basically defined as everybody related to the port.  This needs to be clarified.  

Clause 106 Declaring Ship Security Zones 

Clause 107 Types of Ship Security Zones 

Clause 108 Matters to be Considered in Declaring Ship Security Zones 

Clause 109 Requirements for Ship Security Zones 
 This is an issue of major importance to us as it raises fundamental issues as to how (water side) ship security zones will be established and managed.  As these clauses stand, they are quite open ended and put enormous responsibility on a State and on a port operator; responsibilities that are well beyond any reasonable ability for the port operator to meet, especially at higher security levels.  

There are issues such as, what is an acceptable level of “preventing interference”?   Where are the resources to provide such “prevention” as port operators do not have the powers to prevent interference except through maritime guards or by calling on police who may or may not have the resources available especially in relation to water borne threats?  

Even if the purpose of this clause is not to prevent but to deter and detect (which is not stated in the Bill), there are very fundamental and major issues regarding the acceptable levels of deter and detect, the effectiveness of any deterrents and detection measures, and no recognition given to the resources that can be brought into use at short notice if there was an increase in the security level as well as the cost/benefit of such actions.  Revising the security level from 1 to 2 (or higher) requires significant additional resources which simply cannot be turned on and off effectively at short notice.

If a level 2 situation were to emerge, would it be feasible and realistically possible for deter and detect operations to take place out to 12nm, ie in extended waters beyond port limits (see clause 12) and, if so, on what basis and with what specific outcome?  

This is an issue that needs significant and urgent consideration.  

Clause 130 Prohibited Items on Board Regulated Australian Ships-General 

Clause 133 Other Prohibited Items Requirements 
Whilst we have no general difficulties with this clause, we do raise the issue of prohibited items on board foreign ships, eg the deliberate carrying of dangerous goods without declaration.  Are these not covered in this Act because they are covered in the Customs Act, as obviously a foreign ship carrying prohibited items does pose a very significant threat in a port?

Clause 144 Ship Inspection Warrants 
This clause has significant operational implications for a port as, for example, if the vessel were at a berth and was, as a result of an application for a warrant, prevented from loading or unloading cargo and there was a delay in receiving the warrant, this could block access to other ships wishing to use the same berth.  

Whilst it is accepted that this is an operational issue and something that perhaps can be covered in regulations, we believe that if there were some concern with a particular ship, it must be delayed from berthing at an operational berth and kept either at an anchorage or at a non operational berth until the necessary security procedures were completed so that normal port operations were not compromised.  

Clause 171 Port Operators 

Clause 174 Port Facility Operators 
Is a port operator (cl 171) and a port facility operator (cl 174) in these clauses, the body corporate or the person – this is important as there are different penalties applying?  

Clause 195 Ship Enforcement Orders-Regulated Australian Ships

Clause 196 Enforcing Ship Enforcement Orders 
These enforcement orders have operational and safety implications in a port and must be made in consultation with the Harbour Master.  It must be recognized that moving or removing a ship may not be enforceable when required for safety reasons linked to weather, tides etc.   
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