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14 October 2003

The Secretary 

Senate Rural and Regional Affairs

  and Transport Committee

Room SG.62

Parliament House

Canberra

ACT 2600

Dear Sir, 

Committee Inquiry into Maritime Transport Security Bill 2003 

This Association whose members comprise State Government and many privately owned ports together with a number of State marine regulatory agencies, supports the adoption of the Maritime Transport Security Bill 2003.  This legislation will give effect to the International Ship and Port facilities Security (ISPS) Code and related amendments to the annex to the International Convention for the Safety of Life at Sea 1974 (SOLAS).  It is a Code that, whilst developed within an unusually short period of time, is basically well structured and able to be implemented with varying degrees of ease by maritime nations. 

We have been fortunate that the Australian designated authority, the Department of Transport and Regional Services, adopted a consultative approach in the early development of guidance documents, model plans etc which are required under this Code.  This has encouraged ports to press forward, in view of the exceptionally tight deadline, to develop the essential risk assessments in relation to port facilities as well as the outcomes-based security plans.  Unfortunately, this level of consultation has not applied in relation to the exposure draft of the Bill which introduced many concepts that were new to us and which reflect neither a proper understanding of international maritime shipping arrangements nor a range of operational issues relating to the implementation of the Code and the legislation in Australia, all of which become of considerable importance with the introduction of criminal penalties in the Bill.  Some, but not all, of the concerns expressed by us in relation to the Exposure Draft were reflected in the Bill.

The time given to industry and States to consider this most important Bill has been too short, given the lack of advice on a number of important implementation and operational issues, and we are concerned that it is being sent to the Senate in such a short time frame and without any accompanying Regulations.  In this regard, we are participating in discussions with DOTARS on 22-24 October on the drafting instructions for the Regulations.  We are concerned that there will be inadequate time given to us to consider the actual Regulations once they have been drafted.  

In particular, we would wish to make the following comments:

1. The Bill is very open ended as far as protection of the waterside of a port.  No guidance is given at all as to what will be expected standards at security levels 1 and especially 2.  Port operators and port facilities have simply been asked to set out their views in their security plans based on recent advice that a deter and detect with limited response capacity is required at level 1, some unspecified greater deter, detect and response capability in “a reasonable time” at level 2, and an unspecified prevention capacity at level 3, closely linked into counter-terrorism arrangements. 

Given that all security plans have to be approved by DOTARS prior to 1 July 2004, this particular approach poses a great many uncertainties on the ability of the port and the facility to have confidence in maintaining their ongoing trade from 1 July 2004. If DOTARS were not satisfied with the port and facility plans in regard to waterside protection it would not be easy to make new arrangements that would meet the newly advised requirements.  

In this regard, all ports are unique and the issue of waterside protection can pose enormous difficulties in some of the more remote but high volume ports as well as capital city ports as there are simply not the resources available in most if not all ports to mount an effective deter and detect operation.  Furthermore, the geography of ports varies widely – some ports have very extensive shorelines, some of up to 45km in length with the different port facilities at varying intervals along the shoreline, others have very lengthy channels, some of over 40km in length.  These channels are critical infrastructure in regard to access to and from ports.  

There is also the issue of the effectiveness of waterside protection and the relationship to the cost of providing effective detection, deterrence and response/prevention measures.  

We consider that there needs to be a greater understanding at the Commonwealth level of the very real lack of such resources available in ports or at State levels generally that can be made available for these operations.  We contend that waterside protection is an issue that needs to be agreed between Commonwealth and State Governments.  

2. The Bill is largely based on the Aviation Security Bill and does not, in many cases, reflect an understanding of how the maritime sector operates as distinct from the aviation sector. In our view, there is a lack of ongoing operational knowledge of maritime issues in DOTARS which has hindered the development of the Bill and could potentially affect the implementation of this Bill in certain circumstances and over time.  

In particular, it is not recognized in this Bill, that the Harbour Master in each port is given considerable statutory and regulatory powers under State Legislation in relation to safety of vessels and crew and the efficient operations of ports.  

The Harbour Master is an expert on port operations and shipping issues and whereas the Bill, in some clauses, sets out consultation processes, it does not specifically acknowledge the role and responsibility of Harbour Masters, nor the need to consult with them.  In fact, the powers given to the Secretary of DOTARS could be seen to override the powers of the Harbour Master which, whilst possibly acceptable in certain circumstances, could in actual situations create less than efficient responses to particular situations. This blurring of accountability could distort port control responsibility, increase the risk of accidents and have financial, legal and insurance consequences.

Importantly, unless there is an appropriate level of immediate consultation, time could be lost in implementing the Secretary’s decisions in an effective manner.  Issues such as weather and tidal conditions, state of loading and unloading of vessels, availability of tugs and pilots, as well as a vessel’s Master’s rights and obligations are important practical issues that are time specific and relevant in relation to a Secretary’s decision.  Such information can only be obtained from and coordinated by a Harbour Master.

3. There are several issues relating to the extent of the jurisdiction in relation to port limits, State and Federal maritime boundaries.  For example: 

· Some port channels extend beyond the 12nm limit which we understand to be the extent of jurisdiction.  Is the entirety of the channel to be covered by this legislation?  

· Is the security of a vessel at an anchorage beyond the port limits but within the 12nm limit and awaiting port entry the responsibility of the vessel or the port operator?

· If a vessel were at anchorage beyond the port limits and awaiting instructions as to where to go to either load or unload cargo, ie it is not necessarily the intention that the vessel should enter the port outside of which it is anchoring, is that vessel subject to the port operation security arrangements?  

· Who is the responsible party to manage security in situations where Places of Refuge are utilized by direction of the Commonwealth and/or the State and which are outside port boundaries?  

4.
State-owned and privately owned port corporations are required to act as agents or as conduits of information from the Secretary of the Department to port facilities and vessels.  In these instances, the port corporations should have legislative immunity from suit by third parties, eg, against claims for demurrage, etc, as a result of providing such information. 

5. Defence vessels are exempted under this Bill.  As the Defence Department has very few of its own facilities in the ports that it regularly visits in Australia, there has to be a recognition that Defence operations need to be linked in closely with those of ports.  Responses to potential threats, increases in security levels etc, will apply equally to Defence vessels as they will to commercial operations in the port.  For example, it is often the case that commercial vessels berth in close proximity to RAN and foreign naval vessels in our commercial ports and as naval vessels will always be perceived to pose a greater threat than perhaps commercial vessels, certainly in terms of a potential target, it may be necessary for a higher security response to be put in place for commercial vessels if and when naval vessels were in port at the same time.  

The Bill is silent on the interface in a port between commercial and naval vessels and the ability of a port corporation to increase a security response in relation to specific commercial vessels in the above circumstances.     

AAPMA has taken the initiative and commenced productive discussions with the RAN relating to the interface between us but these discussions are not able to cover some of the broader issues and commercial interfaces resulting from the Bill.  

6. The Commonwealth has advised that it is not prepared to meet any costs incurred by industry in implementing the Bill or its ongoing management other than the $15.6 million over two years given to DOTARS to develop the Bill and manage its consequential administrative arrangements.  

The implementation of the Bill will have an effect on the competitiveness of Australia’s trade as the costs of implementation are likely to be passed on down the transport chain.  The implementation costs cover capital, operational and administrative expenditure. There appears to be no recognition of a ‘public good’ element in the application of the Bill.  This should be contrasted with the assistance given to industry in the USA. 

We have attached to this submission a slightly revised detailed, clause-by-clause, comments on the Bill provided late last month to DOTARS.  This follows up many of the comments made in relation to the exposure draft.

This Association has stated its preparedness to give evidence to the Committee and we will be available to discuss the issues outlined above and other issues further with you and/or your members if that were required prior to the hearings. 

Yours sincerely,

John Hirst

Executive Director

The Association of Australian Ports and Marine Authorities
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