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Terms of Reference

The terms of reference of the Australian Senate’s Rural & Regional Affairs & Transport Legislation Committee dated 26 May 2003, it is submitted, are substantially about ‘corporate governance’ issues contained within and around the Statutory Funding Agreement dated 28 December 2000 (“SFA”).  In this context the benchmark is the measure of compliance with this ‘corporate governance’ and the considerations around compliance and non-compliance.

The difficulty with the term ‘corporate governance’ is that it means many things to many people.  In this lies a difficulty with the proper interpretation of these terms of reference, as with any others that essentially confronts compliance with as generic a phrase as ‘corporate governance’.

This submission focuses on the issues of:

· What are general corporate governance principles,

· How do you determine the relevant corporate governance rules for any one organisation,

· What are the relevant rules for corporate governance for AWI within the context of these terms of reference, being the operations of the SFA, 

· Taking examples on the public record illustrating what is practical examples of sound corporate governance, or not, as the case may be, and

· Using issues already raised in the Inquiry, again as examples to give a form to the notion of corporate governance.

In do doing it is respectfully submitted that such material will guide and assist the Committee to an understanding of the issues being explored in this Inquiry.

Corporate Governance

The most recent public Australian statement concerning ‘corporate governance’ can be found in the Final Report of the HIH Royal Commission.
  It is quoted herein in an extensive manner, as it is submitted, that the text outlines core concepts of what corporate governance is in a modern sense, rather than, as a term used as a political weapon in corporate elections
 or, as modern street jargon, generally to imply to those not well informed or interested, a sense of wrong doing.

His Honour Mr Justice Owen in the HIH Royal Commission Report wrote:

“The meaning of corporate governance

While numerous renditions of the term can be found in the literature, many of them useful, corporate governance is not a term of art.  At its broadest, the governance of corporate entities comprehends the framework of rules, relationships, systems and processes within and by which authority is exercised and controlled in corporations.  It includes the practices by which that exercise and control of authority is in fact effected.

The relevant rules include applicable laws of the land as well as the internal rules of a corporation.  The relationships include those between the shareholders or owners and the directors who oversee the affairs of the corporation on their behalf, between the directors and those who manage the affairs and carry out its business, and within the ranks of management, as well as between the corporation and others to whom it must account, such as regulators.  The systems and processes may be formal or informal and may deal with such matters as delegations of authority, performance measures, assurance mechanisms, reporting requirements and accountabilities.
 ….

Of all the writings there is a Code of best Practice.  I do not propose to go to the Code itself.  What is interesting is the report’s enunciation of the principles on which the code is based.  The primary focus is financial reporting but the statements of principle have a broader application.  The report said:

The principles on which the Code is based are those of openness, integrity and accountability.  They go together.  Openness on the part of companies, within the limits set by their competitive position, is the basis for the confidence that needs to exist between business and all those who have a stake in success.  An open approach to the disclosure of information contributes to the efficient working of the market economy, prompts boards to take effective action and allows shareholders and others to scrutinise companies more thoroughly.

Integrity means both straightforward dealing and completeness.  What is required of financial reporting is that it should be honest and that it should present a balanced of the state of the company’s affairs. The integrity of the reports depends on the integrity of those who prepare and present them.

Boards of Directors are accountable to their shareholders and both have to play a part in making that accountability effective. Boards of directors need to do so through the quality of information that they provide to shareholders, and the shareholders through their willingness to exercise their responsibilities as owners.
”

Mr Justice Owen then reasoned that the first task in looking at corporate governance matters, is ‘to identify the class or classes of ‘those who have a stake in the company’s success.  For the insurance company these would be ‘the policyholders, general creditors, employees, shareholders and the regulators’.  His Honour then looked at those who would be included indirectly in such a class, identifying them as including, ‘members of the public, who may rely on the fact the potential liability of a person to them, is supported by the existence of insurance.’

His Honour then wrote:

“Viewed at a high level, corporate governance is all about accountability and stewardship.  The funds and assets that a corporation collects are to be held and grown for the ultimate benefit of those who have a stake in the success of the business.  Those in whom responsibility is vested to control and direct the business of a system of corporate governance is to ensure that those people hold the confidence of those having a stake in the success of a business.

The engendering of confidence gives context to the search for a benchmark against which the exercise of judgment can be measured.  A corporate governance practice can be assessed by asking how it would affect the degree of confidence that the class who have an interest in the company’s success would repose in those persons who carry out the practice.  It can be put in a slightly different way: what would the former class sensibly expect of the person responsible for putting the practice into effect?  If the way in which the practice was or was not carried out (as the case may be) falls materially short of the sensible expectation of the class, it would not engender confidence and would be unstable.
”

AWI and the classes of those who have a stake in AWI’s success.

The direct classes of persons who have a stake in AWI’s success include:

· Shareholders,

· Australian Government,

· Corporate creditors

· Employees

· Joint venturers,

· R & D Contractors, and

· ASIC.

Those with an indirect interest
 include:

· Participants in the wool pipeline, excluding wool growers who would be shareholders,

· Employers of businesses operating in the wool pipeline, including pastoral concerns and metropolitan or town based enterprises, and 

· Persons and families dependent on businesses operating in the wool growing regions of rural Australia.

The organs of governance

Mr Justice Owen noted that the organs of governance were shareholders, the board of directors, the various types of directors on the board - executive, non-executive and MD/CEO, the Auditor, and senior management of the company.  All of these persons also are organs of governance for the company.  For parts of the operations of the company which are subjected to the SFA then the relevant Minister under the Administrative Orders for each Parliament and the relevant department are also organs of governance.

The Committee to which this submission is directed is also one of the organs of governance for AWI.  Its overseeing and reviewing function into the operations of the SFA as authorised by Standing Order 25(2)(b) of the Australian Senate, is a form of corporate governance.  To illustrate this point the analogy of the role of a parliamentary auditor is drawn upon.  As such, it is submitted, the exercise of this role is guided by the principles quoted by His Honour Justice Owen and set out above.  To reiterate, this is to ensure that the principles of ‘openness’, ’integrity’ and ‘accountability’ are applied and that a level of confidence in ‘the sensible expectation’ in sound corporate governance, owed to the classes of persons directly or indirectly interested in the operations of AWI, is provided.

Principles of Corporate Governance; - 

Openness, Transparency and Accountability and a level of confidence in the sensible expectation of sound corporate governance by classes of persons with a stake in the company

If one sought to draw some key principles out of the comments of Mr Justice Owen, then in summary, those above would be such key principles.  A follow on question for a Chair of a Board, a director, a CEO/MD or a member of senior management might be, How do you put these principles in general play on a daily basis?  It is submitted that there are three parts in the one answer to this question.  These are:

· Adherence to the application of the relevant rules,

· Openness, transparency and accountability (which sees frequent and open communications between Board members and the staff and the company and its shareholders.)

· Maintenance of a standard of high professionalism in corporate ‘official reporting instruments’ such as annual reports, audits, key performance indicia reports and formal communications to shareholders.

It is clear that in two of the three points communications is an important operation.  Of course communications is accompanied by information, as this is what is being communicated.  It is inferred that the quality of such information is an important and fundamental issue going to the root of the operation of any corporate governance regime.

An analogous concept to these two key principles of corporate governance is the concept of what is important to the operation of a free market as set out in the efficient market hypothesis.  These can be described as timely disclosure of information, full disclosure of information and accurate disclosure information.  It is not surprising that these three essential requirements all have to do with the quality of information received by the person who is the decision maker operating within the market place.

The Wallis Report
 suggested the following as essential attributes of an effective regulatory structure: “competitive neutrality; cost effectiveness; transparency; flexibility and accountability.”  Although considering at first instance a very different issue being what makes an effective regulatory regime, it is interesting to note that on further reflection, information is also an important issue running through these attributes.  This is not the submission to develop completely this concept.  However, the quality of information issued to the ‘watchdogs of the watchdog; - the market and government, determines how effective these attributes can be in maintaining an effective regulatory structure.

“Quality’ information is an important tool for decision-makers in a market environment and a regulatory regime.  So it is to the sound operation of corporate governance in its building a level of confidence in those classes of persons who are entitled to a reasonable expectation that the corporation is meetings its objectives and corporate requirements.

The relevant rules include applicable ‘Laws of the Land”, as well as the internal rules of a corporation.  

The Corporations Act, the corporate constitution and approved policies are all the relevant rules to guide what is appropriately corporate governance for the company.  The key point about the phrase used by Mr Justice Owen about corporate governance not being ‘a term of art’, is that what is appropriate for one corporation is not necessarily right for another.  AWI is a good example of this point.  Whilst a corporation registered pursuant to the Corporations Act, it has a statutory obligation to enter into an agreement with the Commonwealth if it chooses to receive the wool levy collected by the Commonwealth and capped matching Commonwealth funds.  The relationship with the Commonwealth therefore is an important one for AWI and it sits within the four corners of the SFA.  These arrangements are part of the corporate governance requirements of AWI and unique to AWI.

It is submitted that the concept of a set of written rules, as are contained in the SFA operates very much like the common law of this country.  The common law sets out what we as citizens cannot do and that is all, the balance of our conduct is left to commonsense.  The written rules within the SFA set out what must done by AWI, but leave the balance of AWI’s operations to good management principles.  The SFA seeks to set out behavioural standards, such as ethical conduct
, for AWI in only a few clauses and these will be commented on later in the submission.

SFA

Section 31 of the Wool Services Privatisation Act 2000 (Cth)
 provides that the Commonwealth may enter into a contract with a research body under which the Commonwealth will make certain payments to the body on the terms and conditions set out in the contract.
  AWI has been declared such a research body under the provisions of section 30 of the Wool Services Privatisation Act 2000 (Cth)

Considered with the Wool Services Privatisation Act 2000, both this Act and the SFA seek to achieve several goals for the Wool Industry R&D, formerly conducted by AWRAP:

· The privatisation of such R&D operation with no Commonwealth proprietary interest in the new structure.

· A commercial operation

· A commercial operation with a strategic plan and operational plan;

· Inferred corporate governance principles of openness, transparency and accountability, through the mechanisms of Poll provisions, audit reports, performance reviews and general corporate principles found in the Corporations Act and the Law
, and 

· With a very wide brief in the following terms ‘Research, development and innovation related to the wool industry for the benefit of Australian woolgrowers and the Australian community generally’

The SFA operates for three years
 with what is in practical terms an agreement for renewal
.  The relevant rules that give rise to active corporate governance by management, or the board of AWI, to comply with the contract with the Commonwealth and give the necessary level of confidence are:

	Clause of the SFA
	Corporate Governance Requirement

	Payment of Funds
Cl 3.3(d)
	Company must comply with obligations imposed on it in relation to R & D expenditure contained in Schedule 4.

	Management of Funds
Cl 4.1
	Company must establish such accounting systems, procedures and controls as are necessary to ensure the Funds 
 are used only in accordance with this Agreement; all dealings with the Funds are properly authorised, conducted and accounted for and an auditor is able to readily verify the Funds have been used only in accordance with the Agreement.

	Applications of Funds
Cl 5.1
	AWI may spend or otherwise apply for Wool Levy Funds
 only in relation the items set out in Cl 5.1(a) – (q).

	Cl 5.3
	In determining how to spend the Funds AWI MUST (emphasis added) have regard to the outcomes of the most recent poll of Australian woolgrowers; AWI’s strategic plan; AWI’s operational plan and the Guidelines
 and must apply the Funds in a manner that is otherwise efficient, effective and ethical.

	Cl 5.5
	AWI must not spend any of the Funds on making grants, or otherwise providing financial assistance, to a body that represents woolgrowers.

	Repayment of Funds
Cl 7.4 
	AWI shall repay Funds to the Commonwealth in accordance with a notice under clauses 7.1 or 7.2 as a debt due to the Commonwealth.  (These clauses concern the circumstances when the Commonwealth can revoke the SFA.)

	Goods and Service Tax
Cl 8
	GST

AWI will pay GST.

	Management of Transferred Items;

Application of Transferred items;

Repayment of Transferred Money and Assets.
Cl 9, 10 & 11
	These clauses concern the treatment of Transferred Money
 and Transferred Assets


	Polls
Cl 12.1
	AWI must maintain and update as of 30 June each year a record of: the name and address of each person who would be eligible to vote at that tie on a Poll pursuant to the Poll Regulations
 and the voting entitlements of each such person on a Poll pursuant to the Poll Regulations to the extent such voting entitlements arise from the payment of Levy on or after the Conversion Time.

	Use of Information
Cl 13
	AWI must hold Levy Payer Personal Information in strict confidence.

	Shareholders
Cl 14
	AWI must use its reasonable endeavours to ensure that Levy Payers who are not shareholders of the AWI are advised of their entitlement to become, and how they may become, shareholders of AWI.

	The Constitutions
Cl 15
	AWI shall within seven days of becoming aware of a proposed motion to change the Constitution of AWI or AWS give the Commonwealth notice of the proposed motion and within one day of any change to the Constitution of AWI or AWS give the Commonwealth notice of the change.

	Strategic Plan

Cl 16.1
	AWI must provide to the Commonwealth a copy of a written strategic plan as soon as possible after the Conversion Time.  That plan must be reviewed at least every three years.  The strategic plan should cover issues such as AWI’s mission statement, the objectives and priorities of AWI for the period the plan covers; an assessment of AWI’s operating environment, including current and future trends and implications; AWI’s key stakeholders and clients; a corporate governance statement outlining the director’s responsibilities in terms of planning; the strategies AWI intends to adopt in order to achieve its objectives; proposed corporate outcomes and strategies aligned with AWI’s objects, performance indicators, broad resource allocation for the life of the plan.

	Operating Plan

Cl 17.1
	AWI prior to 1 July each year provide to the Commonwealth a copy of the operational plan.  The plan should cover issues such as the intended operations of AWI for the next financial year; research and development programs to be undertaken by AWI, including a compliance statement as to how those guidelines align with AWI’s strategic plan and the Guidelines; budgets of expenditure; and any other matters the board considers should be included.

	Reports

Cl 18
	AWI must provide the Commonwealth with an Annual report in accordance with Schedule 3.

	Additional Reports

Cl 19
	AWI must provide additional reports to the Commonwealth as requested from time to time.

	Review of Performance

Cl 20
	Prior to any Poll (other than a member requisition poll) AWI MUST (emphasis added) undertake a Performance Review
 in accordance with the requirement of the SFA issuing a report setting out the conclusions of the review.  

AWI must (emphasis added) then procure the audit of the Performance Review Report
 by AWI’s external auditors, which audit will express an opinion on the conclusions stated in the Report

AWI must (emphasis added) forward the Performance Review Report together with the audit opinion thereon to the Commonwealth prior to the poll (which may provide a copy of the performance review Report and audit opinion to members of the Commonwealth Parliament) and

AWI must (emphasis added) make available a copy of the Report and audit opinion thereon to the Levy Payers
 to the Poll.

	Access to records

Cl 21
	AWI under circumstances set out in the clause must give the Commonwealth, together with its personnel, access to AWI records and information.

	Audit

 Cl 22
	AWI must (emphasis added) must ensure that as part as part of the audit, the auditor’s report reports on AWI’s compliance with its obligations under the SFA in relation to the Funds.

If in the reasonable opinion of the Commonwealth AWI is or may be in breach of the SFA, the Commonwealth may request an audit report or opinion on any matter relevant to AWI’s compliance with the SFA.  The cost of this would be AWI’s cost and the report must be forwarded to the Commonwealth within 14 days of its receipt by AWI.  Any further audit or opinion must be obtained from the auditor who conducted the last audit.

	Schedule 4

R & D Activities
	An activity will be a research and development activity for the purposes of in the Wool Services Privatisation Act 2000 if it is for, or in relation to, R&D related to the wool industry for the benefit of Australian woolgrowers and the Australian community generally.



It is submitted that these rules from the SFA are the benchmark in determining and reporting the committee’s conclusions on the terms of the reference. Any final report must show proper regard for facts, law and the requirements of the SFA. Accordingly, objections to management or Board decisions by those making submissions, which constitute ‘opinion’ or simply reflect a disagreement with style or management, or indeed the untrammelled rightful decision process of an independent Board, cannot be deemed to constitute breaches of the agreement, or be reported as such. Similarly, no basis can be found in the committee’s terms of reference to substitute the decision-making role of the AWI Board, with the opinions of the committee, or individual members thereof.

Consideration of provisions of the SFA in the context of corporate governance.
SFA requirements







Old Board



New Board

	SFA Obligation
	AWI Board 2001-2002 
	AWI Board 2002-2003 

	Strategic Plan

Cl 16.1
	Completed by May 2001 - 3 months after commencement of the company

Released  to shareholders
	No review finalised.

Nothing released to shareholders after 7 months in office.



	Operating Plan

Cl 17.1
	Completed by May 2001.

Released to shareholders

(Note: A further SPlan and Operating plan for 2002-7 was posted to very shareholder in 2002 and received Commonwealth approval under the SFA
	No plan available even tough the SFA required one to be lodged by 1 July.

Nothing released to shareholders after 7 months in office.

	Reports

Cl 18
	A external auditor approved annual report was unanimously adopted by shareholders at the October 2002 AGM
	No report yet due

	Review of Performance

Cl 20
	Process announced in

September 02
	Review not published or signed off by external auditors

	Audit

 Cl 22
	Unqualified audit to all shareholders issued October 2002 and unanimously approved by shareholders
	Alleged internal audit used as basis for criticism of former Board, but not released to shareholders for independent assessment

	Schedule 4

R&D Activities
	Complete list of all projects, costing and objectives and outcomes published for shareholders by July 2002. Received and accepted by Commonwealth
	No current list of approved, commenced projects yet made available


Ethical Conduct and Standard of Accounting systems, procedures and controls.
Senator Ferris on the night of 26 June 2003 stated, whilst she was questioning Mr Dorber, that she had a role of ensuring that ‘ethical conduct’ had been carried out as this was a requirement of the SFA.

The SFA uses the phrase ‘AWI’s strategic plan; AWI’s operational plan and the Guidelines
 and must apply the Funds in a manner that is otherwise efficient, effective and ethical.’

The meanings of ‘efficient’ and ‘effective’ are:

· Efficient – productive with minimum waste of effort, competent capable, producing desired result

· Effective – having effect, impressive; actual; existing;

The meaning of ‘ethical’ is sought from several sources:

· Moral principle or code.

· Relating to or treating of moral or ethics, moral, honourable

· Relating to morals, treating of moral questions, morally correct, honourable

The meaning of moral is:

· Moral – concerned with character or with right and wrong, good, virtuous, Aus. Certainty in personal moral habits.

In seeking to give meaning to Cl 5.3 of the SFA the word ‘ethical’ must be read alongside the words “efficient’ and ‘effective”.  It is submitted that to apply this meaning again particular transactions relating to the application of the Funds must be done.  To apply the standard of whether a transaction concerning the Funds (as defined) is moral in terms of right, wrong, good and virtuous is a very subjective matter and to form such a view the formation of such could only lie in the detail of any particular and specific issue.  It could not be a general value judgement.  The wording of the SFA also supports this assertion.

There is one other matter relevant to what Senator Ferris asserts is her role in this Inquiry.  The application of the Funds is not a matter of approval by AWI.  Careful reading of the relevant clauses
 in the SFA will show the Commonwealth set out the following process.

· The Commonwealth had the primary responsibility of ensuring the application of the Funds was in accordance with the provisions of the SFA and the Wool Services Privatisation Act 2000.

· The Auditor of AWI had to also audit that the Funds were applied in accordance with the SFA and the Wool Services Privatisation Act 2000.

· AWI had parameters to ensure that the strategic plan set out the guidelines for research, development and innovation activities and that monies were approved for expenditure accordingly.

The effect of this is that the capped, matching portion of the monies were spent by AWI and then reimbursed from the Commonwealth.  Assertions made at the Committee hearing that under the SFA and the Wool Services Privatisation Act 2000.  AWI obtained the Funds first and then allocated them is incorrect.  This is not possible under the current arrangements.  So it is feasible that AWI could commit funds on R&D and not be reimbursed as the Commonwealth might consider such expenditure not in accordance with the provisions of the SFA.  Would this be unethical, immoral or wrong?  In short, no, as the Constitution of AWI in its objects clause authorised the spending of monies for R&D works.

On this reasoning it difficult to conclude how any question on ethical issues to a member of the Board of AWI concerning the application of Funds (as defined) is in any way relevant.

If the purpose of any questioning to a witness concerning ethical matters goes to the personal conduct of the witness then it is submitted full disclosure of any alleged wrong doing must come before such questioning.  However, this goes to other issues in the core concepts of our laws.

It is submitted that the use of the phrase ‘efficient, effective and ethical’ in the SFA is a standard of corporate governance.

The phrases going to the outcomes required of Accounting systems, procedures and controls to be set up by AWI under the SFA are likewise standards of corporate governance.

It is important to note that in respect to the first there has been no comment or alleged breaches of this standard by AWI.

Likewise the same applies to the standard for management systems.  In fact PricewaterhouseCoopers (“PwC”) were commissioned by the former MD and Board to review all the internal procedures of AWI and report improvements to ensure compliance with the standard set out in the SFA. (I understand a written report was tabled to the former AWI Board Finance and Audit Committee, presented to the full Board and then reported to shareholders at the AGM. The Committee is required to explore this issue as it is a measure of good corporate governance by AWI by getting a third party to review its operations.  Surely, this is a measure that would build the confidence of any class of persons with an interest in the corporate governance of AWI. The Committee should seek a copy of the report.

R&D Parameters– Clause 3-Payment of Funds

Reference has been made to the primary responsibility for the allocations of the funds to research and development activities.  The last provision of clause 3 provides that the Commonwealth will provide to AWI a budget forecast of the moneys it will have to pay to AWI under Clause 3.  This is the mechanism that AWI has to allocate monies which it can reasonably assume will come from the Commonwealth.

It should also be noted that this is not the only source of funds for AWI.  Again reference is made to the objects clause and as a corporation AWI could see seek short-term borrowings.

Particular attention is drawn to Clause 1.2(k) of Schedule 4 of the SFA, which states:

any activity incidental but considered important to an activity referred to in paragraphs (a) to (j).

Paragraphs (a) to (j) set out the parameters on the phrase ‘research and development activity’ which is contained in the SFA and the Wool Services Privatisation Act 2000.

This clause is extremely wide in its application and would cover all administration costs to support any research and development activities.

It is submitted that as a result of this drafting it would be nonsense to attack the research projects and functioning of AWI in any generic manner.  Indeed, only scrutiny of individual projects would show the application of funds under the SFA has not complied with the Commonwealth-AWI arrangements.  Yet, what has occurred since November in the rural press is a series of generic comments attacking the operation of the former AWI Board.  This can only be classified as ‘political material’.  The irony of this is probably lost in the heat that this has unnecessarily caused but the new Board has been riding on the coat tails of the old Board.  All but one funding announcement, the Sheep CRC funding, has been the outcome of work carried out by the former Board.  Again, the announcements by the Chair of AWI make no acknowledgement of this fact.  

The members of the Committee are invited to review the project list of the former board for two reasons:

· To ascertain that the funds were correctly applied by the former Board, and

· To compare what is on the project list
 with what has been asserted as a ‘new board’ outcome.

In reviewing the strategic plan and project list, which are linked documents in the form the old Board had them presented, there is profoundness in the structure of this work.

This assertion is supported by two comments.  A major Australian woolgrower
 stated that ‘all he wanted to see was the sale of more wool.’

If one takes this, as a starting point, and it certainly is a sound commercial proposition and well put, then it is submitted that you arrive at two streams of thought.  One is the sale of raw wool and the other the sale of processed wool.  If you consider these two issues then you get to the issue of harvesting the fleece.  It is submitted that this in turn takes to you the issues of production. Some see this as the traditional issue of pasture and disease but the big issue is sustainability of land use, and all of this can be loosely categorised under a heading of ‘environment’.  Finally with the sale of raw wool and processed wool there are trade issues.  Traditionally when Wool R&D was part of the Commonwealth stable it made sense to have this advice coming from the trade and foreign affairs departments within the ‘stable’.  However, as outlined, AWI was a bold new step at the growers’ request into a fully commercial environment.  To set up such a structure then the assumption has to be made that the working relationship and access to such government information would now be on the same footing as any other commercial body.  To challenge this proposition the following question has to be answered convincingly to support an ‘on-going insider’ relationship. On a level playing field of a market economy, why would AWI have any additional advantage than any other body registered with ASIC as a corporation?

This material has to be arranged into categories of consideration that would be needed in a research and development environment for the benefit of wool shareholders. It is submitted these are the broad and generic categories:

· Growing the fleece – Environmental issues (land use, disease, genetics, and pasture).  Most of these are the cores of what can be seen as the traditional ‘scientific’ issues of the last fifty years.

· Harvesting the fleece – shearing
, workforce issues. Wool testing and proper competition and R&D in the technology to gain efficient and effective and accurate testing for woolgrowers.  The Australian Wool Testing Authority (“AWTA”) is maybe one of the last and great government (former) monopolies.
  

· Sale of raw wool – trade issues.  This saw the former AWI Board set up a small trade expertise within the organisation to provide advice.  The comments on the transcript of the hearing of 26 June 2003 concerning the engagement of Political Consultant Peter Anderson illustrates the need to have such advice when seeking to evaluate R&D matters for the application of Funds (as defined).
  

· Processing of wool – this is the area where the greatest value added gain can be found for the shareholders.  It can be no accident or coincidence that the objects of AWI sets out the following: 

“2(a)(vii) manage, develop and exploit intellectual property from research and development activities, and to receive the proceeds of such development and exploitation.”

This is to some extent the real change that occurred in the focus of the legislation surrounding the stockpile (not under consideration in this Inquiry) and the altering of the arrangements with AWRAP.  The whole structure was to be wound down and commercialised.  The aim was to remove any government and growers money (the Funds).  So developing IP and R&D to gain that IP income through using joint ventures and such other risk management commercial vehicles the former AWI Board was seeking through the implied charter given to it by the growers

· The wool pipeline – when you consider the above issues as one issue you are looking at the wool pipeline. This is important information if it can be constructed into an advisory document.  As this information did not exist in readily accessible and shareholder usable form the former AWI Board commissioned a report on the matter.  That report it is understood has gone to the new Board but it has yet to be released.
  It must be obvious that such a report would be considered threatening to established interests in the wool industry by the very uncertainty such a report would create.  Particularly to an industry of which the secondary and tertiary parts had had control of the Australian workings for such a long time.  This is not a criticism but an observation.  Such circumstances are an expected outcome of an industry that is government control and traditionally heavily politicised through party politics and agri-political persons.  The industry as a whole had a profile similar to the traditional model of the Commonwealth and State industrial relations structures.  Third parties conducted the affairs of the industry through member associations.  Hence the State Farm Associations (SFO’s), their agri-politicians, the secondary and tertiary wool industry and the politicians in government organised the operation of the wool industry.  Again, the AWTA material at the end of this submission, all of which is publicly available on web sites, shows the working remnants of this system.
 

AWI Chair letter dated 5 June 2003 

The letter in part states:

As the new Chairman, I promised to investigate AWI Board processes, management practices and financial controls and report to shareholders the findings of this review.  Accordingly, on instructions from the Finance and Audit Committee of the AWI Board, AWI’s legal advisers, Minter Ellison, engaged PricewaterhouseCoopers (PwC) to investigate these issues.  The findings of PwC, which are summarised below, are read subject to the disclaimer appearing on the last page of this letter.

The disclaimer on the last page
 states:

For the purposes of conducting our review, reliance was placed on the representations, information and instructions provided to us.  We did not seek to verify the accuracy or completeness of the information made available to us, nor did we conduct any procedures in the nature of an audit of the information or assumptions in any way, other than has been specifically stated.

The review was conducted subject to the provisions and qualifications stated by us, for the use of Minter Ellison, and the client, Australian Wool Innovation Limited (‘AWI’).  The firm, its partners, its agents and servants specifically deny any liability whatsoever to any other party who may use or rely on the whole, or part, of the summary of the findings of the review.  The summary should not be used for any other purpose without the firm’s prior written consent.

We stress that the transactions and profiles identified in our review were merely the results of our analysis, and are not necessarily indications that fraud or errors have occurred.  The testing we perform cannot detect all cases of fraud and nothing in the summary of our findings appearing in this letter is intended to imply this.

Our findings were based on information made available to us up to the date of this letter and we reserve the right to amend our opinions, if necessary based on factual information that comes to our attention after that date.

The Chairman then goes on to assert a page of issues and importantly at no point substantiates any of these points with factual material.  All of the material is qualified by stating that PwC disclosed certain material or in one case certain donations ‘may be inconsistent with the SFA’.

Such is the disclaimer that it makes all of the comments in the letter not worth the paper they are written on.  This material needs to be distilled down to a single concept.  PwC were called into a review, they were to be able to do an audit and were instead provided with instructions as to what was alleged to have occurred.  So why call in consultants when they are not able to do carry out their role?  The answer does not lie in the application of sound principles of corporate governance that would have seen AWI step back and provide to PwC the material allegedly supporting any inconsistency.  It is submitted that PwC were engaged to give creditability credibility to another agenda or, alternatively, the Board of AWI simply do not understand the principles of corporate governance.

Three issues arise form this material:

· Whether the expenditure incurred in the preparation and mailing of this material is consistent with the provisions of the SFA.
· The Chair of AWI has on the face of the disclaimer persisted in engaging in conduct that is misleading and deceptive to the shareholders.

· Is this conduct a sufficient breach of corporate governance that it requires the board to seek the confidence of the shareholders through an annual general election, as the former board sought to do in November 2002 following an accusation that board had breached principles of corporate governance.

These are all issues that the members of the Committee are invited to consider.

On the principles of corporate governance as defined by Mr Justice Owen the current AWI Board needs to be held accountable for the extraordinary content of the letter of 5 June, 2003.  One level of accountability is how is the letter an item of ‘quality information’ when it contains the disclaimer that it does.  Further the failure to provide the evidence through open and transparent communication is also an issue.  It is certainly a matter of inquiry why a Chair of a public company would make unsupported allegations that are innuendo and political in nature.  Does this material meet the test of a reasonable expectation of confidence?  It is submitted certainly not.  The Committee is invited to consider whether this is consistent with the terms of the SFA.

Issues raised by Senator J. Ferris, South Australia

At the Committee’s pubic hearing held on 26 June, 2003 Senator Ferris in questioning Mr Dorber, former MD of AWI raised several issues.  Some of these are commented upon below in the context of corporate governance and the terms of reference provided to the Committee.

The Employment of Luke Dorber and Holly Dorber.

The issue with respect to the line of questioning by the Senator is whether due process in accordance with the corporate governance principles of ‘openness, transparency and accountability’ was observed.  In the questioning by Senator Ferris an answer was provided by Mr Dorber that a process had been followed that effectively removed the former MD’s involvement in any consideration of employment of these two persons.  Following the answer provided by Mr Dorber there was no testing of this evidence and on the principles of law operating in any tribunal such evidence has to be accepted in full.

Mr Dorber made the point in his evidence that the evidence of the process described apart from any verbal representation could be found in the AWI employment file of these two persons.  It is submitted that any finding at variance with the evidence of Mr Dorber on this issue could not be a credible finding.  The grounds that would allow an adverse finding to the evidence of Mr Dorber would be: (a) the AWI file was available when this witness to the Committee was being questioned, and (b) the contents of the original file was at variance with Mr Dorber’s evidence.

Alternatively, this Senate Inquiry is in its nature more like that of the European magistrates’ role that is inquisitorial in form and not at all like the adversial role of Australian Tribunals.  If this is accepted as a sound proposition then certain ramifications flow. For one thing the collaborative material, namely the employment files of the two persons, should have been made available, or should become available to Senators.  It is further submitted that if this material is presented to the Committee, Mr Dorber must be provide with the opportunity to answer questions on this material before any finding can be drawn by the Committee. Otherwise under our Administrative Law, there will be is a claim for breach of procedural fairness to the witness. 

Senator Ferris made the allegation that a conflict of interest was involved in this issue.  If the evidence of Mr Dorber on the process followed remains unchallenged and no adverse finding on the evidence is made, then the process engaged in for the employment of these two persons followed acceptable principles of corporate governance as discussed in this submission.  To express this, another way, sound principles of corporate governance were applied.

However, the issue does not end here.  Part of the foundation material of the corporate governance that AWI must apply is contained in the AWI Constitution.  Clause 13.12(b) of the AWI Constitution
 states:

Except where a Director is constrained by the Law, a Director may be present at a meeting of the Board while a matter in which the Director has an interest is being considered and may vote in respect of that matter.

The standard set by the governing internal document for AWI does not require a director to leave the meeting.  Yet the conduct of Mr Dorber in his evidence
 shows he acted at higher level than that required by the AWI Constitution.

The next point raised by Senator Ferris, which is relevant to AWI’s corporate governance, and which goes to the issue of confidence as discussed by Mr Justice Owen in the HIH Royal Commission Report, is in the words of Senator Ferris, ‘the perception of the conduct’.  Some meaning has to be given to this word ‘perception’
.  It is submitted that the circumstances surrounding the events giving rise to the ‘perception’ must be examined.  In such examination what is relevant is the issue of a doubt arising through a reduction of confidence.  This falling confidence really has to arise out of the circumstances and not be driven by something else to make the nexus between the corporate governance issue and the perception.  This nexus is important to substantiate any assertion that the ‘perception’ is a part of a corporate governance issue.

The evidence as laid out in the Committee hearing on the night of the 26 June 2003 is important in this regard.  The evidence given by Mr Dorber, as slight as it was, was not challenged.  That evidence was that he openly informed shareholders of the appointments as soon as the appointments occurred.  The evidence further establishes that adverse comment only arose in the context of a board election.  An election contest that was extremely hard fought.  This is a very important fact when raising the matter of ‘perception’.  The Australian common law qualifies conduct that might ground a cause of action that is carried out during an election
. Conversely, comment or an opinion derived from conduct in an election similarly has to be qualified.  To draw any finding that comments made in an election environment for the employment of these two young people cannot be solid ground to base a charge of ‘perception’ as has been attempted.

The other issue, which has not been clarified by Senator Ferris, and thereby, the Committee, is when and by whom did the comment on any perception arise.  This is important also in seeking to ground the nexus referred to above.

The SFA provides in several clauses that people can be employed to carry out the work of AWI.  The Law also allows such actions.  No one has suggested that the employment of these two persons is an act ultra vires.

It is submitted that no breach of the SFA occurred in the employment of these to persons.  It is submitted that no breach of corporate governance has been established by these events.  It is submitted that no law of Australia was contravened in the employment of these two people.  Instead it is submitted that as these comments concerning these two people continue, they are comment commenced in a political context and continues as such.  It has nothing to do with any issue surrounding principles of corporate governance.

Expenditure without Contracts in place

The allegation is made that Funds as defined in the SFA were released prior to contracts being in place and a sum of money is being stated as having been released in such circumstances.

When following this line of questioning from Senator Ferris Mr Dorber provided an answer that was not challenged in any manner.

However, there is a fundamental problem at law in such a line of questioning.  The manner in which the assertion is made is referred to as ‘rolled-up’ charges or in matters like this one,' assertions
.  It is a principle in our legal proceedings at civil and criminal law that the person having to answer a case must have particulars of each assertion in sufficient detail to be able to identify and, if possible, provide an answer, to the assertion or charges.  To do otherwise is offensive to the common law of our country and, at the very least, offends the principles of ‘procedural fairness’ in our Administrative Law.  This principle is championed by the Government, of which Senator Ferris is part, and by the Parliament, of which she is a member, and is an important aspect of the operation of the Public Service, oversighted by all Commonwealth Governments of Australia.

No breach of corporate governance can be alleged until details of each contract are provided as part of the line of questioning.

Peter Anderson

Senator Ferris sought to draw an inference that a conflict of interest existed with Mr Dorber appointing Peter Anderson.  It is not intended to analyse the answers provided to the line of questioning of Senator Ferris.  However two observations of the questioning is that a fishing expedition was in play to ground the allegation and that the allegation remained unsubstantiated at the end of the questioning on this issue.

As this issue of appointments was raised, the same could be said of the appointment of David Ward and Stephen (Sas) Douglas to AWI, as consultants.  There is the same connection between the current Chair of AWI and these gentlemen.  Both these gentlemen have a potential conflict of interest with AWI through the work and direction they gave AWTA, particularly when AWI, under the old board, was seeking to place technology competition into the Australia wool testing area.  The members of the Committee are invited to test that such funding by the board was within the terms of the SFA and if so, why has this project work allegedly been ceased? 

The other item that arose in line with this questioning was the strong assertion that a woolgrower or person with significant wool experience should have been given the contract that was entered into with Mr Anderson.  It is submitted that this assertion is parochial and arrogant
, even if it was not intended to be so. The assertion is parochial because it is narrow minded and lacking a bigger sense of what is now required with Wool R&D under the Commonwealth legislative package.  Arrogant as it is extremely presumptuous that no other person other than a woolgrower has the capacity to give advice of this nature.

As stated initially, and else where in the text, the ambition of the Commonwealth as expressed in its legislative package was to create a commercial operating wool R&D away from Government and one that cut the ties with agri-political organisations.

In the AWI Chair’s letter dated 5 June 2003 the same parochial, exclusionary and arrogant position is again being put into effect.  Mr McLachlan wrote:

A new, industry based consultative process incorporating research project Advisory Panels and Open Strategy Forums has also been established to provide woolgrower input into the strategic direction of the company and its programs.  This process provides a mechanism through which the Board can obtain shareholder and industry feedback on long term strategic direction while the use of specialist research project Panels will provide AWI with expert advice in individual project selection and management.

A specialist advisor database is now being developed from which an individual’s expertise will be matched against the scope of the projects to be assessed, and an Advisory panel formed.  Once the panel has provided their advice and the potential new projects assessed, the panel will be disbanded until a progress review is required.

On first examination this appears to be community consultation and politicking.  But the vehicle in which this being done is a commercial corporate vehicle and one that has special contractual obligations.  To restrict the advisory panels to just woolgrowers cannot be in the best interests of the shareholders.  This has to be a fundamental lapse on the front of corporate governance.  As the funding of these panels has to be derived from the Funds (as defined), is this an appropriate allocation of such Funds?  Where is the research and development activity?  If there is none, how can the incidental provision in Schedule 4 operate?  How does such an action fit in within the legislative framework provided by the Commonwealth?  The members of the Committee are requested to review this as it is squarely within its terms of reference.

Conclusions on AWI’s corporate governance based on publicly available documentation.

· Mr Justice Owen’s comments on the principles of corporate governance are clear and unambiguous and, as such are a clear set of guidelines and/ material for benchmarking whether any action in a corporate environment is good corporate governance.

· The material on the public record and the conclusion that can be drawn from any research of such material is that the former Board of AWI did not breach any principles of corporate governance.  If any thing they set an exceptionally high standard.

· It is clear from the terms of the SFA that the Commonwealth has accepted projects as being research and development activities as Funds (as defined) have been provided from the Commonwealth to AWI.

· If allegations are to be asserted that particular activities are inconsistent, or might be inconsistent, then such assertions have to be particularised to allow the action grounding the assertion to be clearly identifiable.

· The letter of the Chair of AWI to shareholders dated 5 June in part is not sound corporate governance.  The letter asserts matters that are based on a report that is heavily qualified in the same letter.  In fact the Chair in his communication would appear to distance himself from the assertions by either relying on the PwC report or qualifying what he is asserting.  This action cannot be seen as incidental to a research and development activity.  If this is accepted then the SFA cannot be the source of funds for the cost of this letter.  This letter, it is submitted, be regarded as an item of ‘quality information’ as described in the context of sound principles of corporate governance.

· It is submitted that on the precedent of the former board the current board should offer to go back to the shareholders for a vote of confidence in their running of the company.  In terms of cost there is no real difference in cost of three positions being offered for re-election to twelve positions being offered.  Corporate governance is about maintaining confidence with the class of persons requiring such confidence.

Background


1998

· Growers carry a vote of no confidence in the board of the Australian Wool Research and Promotion Organisation (AWRAP) and Minister for Agriculture, Fisheries and Forestry, Mark Vaile, terminates the appointment of the Chair and all board members. Motion moved by Ted Davies Wilcannia NSW (NSW Farmers), Bill Bedhauer Charleville QLD (AWGA) Dale Park WA. (WAFF, ZAC).

· Formation of the Wool Industry Future Directions Task Force to inquire into the future direction of the wool industry. The task force was chaired by Ian McLachlan, Julia King (Loius Vuitton), Mark Johnson (Macquarie Bank), cdainie; Samson (Melbourne University, Harold Clough (Clough Engineering), Perry Gunner (Orlando Wyndham). 

1999

· The Task Force Reports in June 1999 – becomes known as the McLachlan Report, includes recommendation 33 on Board composition: “that the current board has a cross-section of experience, and a demonstrated track record of commercial success and sound judgement, in area's relating to AWI's’ mission statement… and an understanding of the corporate performance of R&D and innovation; industrial marketing; the ability to commercialise the results of innovation; the changes necessary to produce an appropriate commercial culture with AWI; and international experience.”

· The report is reviewed and approved by the National Woolgrower Forum, comprised of representatives from the Australian Superfine Woolgrowers Association, the Australian Wool Growers Association, the Australian Interior Textiles and Carpet Wool Council, the Australian Association of Stud Merino Breeders and the State Farming Organisations of NSW, Victoria, South Australia, Queensland, Tasmania and Western Australia, WAFF and PGA

· The intention expressed by all parties is to;
1) Ensure de-politicisation of the board through the appointment of directors with expertise outside wool growing; and
2) To put in place mechanisms to prevent control of the board by any group. 

· Formation of Wool Working Party which was chaired by John Keniry, Ridley Agri-Products, and including three members of the National Wool Grower Forum – David Wolfenden (NSW), David Webster (WA) and Lindsay Godfrey (Qld). The working party was to progress some of the task force and forum recommendations. This included representatives from all major groups. It was this group, which advised that anyone wanting to be elected to the board, should require nomination from 5% of woolgrowers. This motion was moved by Mike Nicholls (are you sure of the name?) NSW Farmers Association.
· Announcement of Industry Advisory Board to implement the wind up of AWRAP and formation of two new companies AWI and TWC under the umbrella of AWS. This involved input from the Department of Asset Sales.

· Minister announces that he proposes reduce the levy from 4% to 3% from 1 July 2000, subject to the result of a ballot, and lower should the ballot show a preference for that, with the establishment of a new company/corporation.

2000

· Woolgrowers given an opportunity by means of a poll to express an informed view on a full range of service delivery and levy options. The vote showed a preference for levy of 2% to fund a commercially driven R&D model.

· Wool Services Privatisation Act 2000 (Cth) gazetted.

· Wool industry Interim Board established, with Rod Price as interim Chair.

· Minister Truss announces AWRAP to be restructured into a corporations law holding company (Australian Wool Services) limited by shares with two main subsidiary companies - The Woolmark Company and Australian Wool Innovation Ltd, managing the proceeds from the wool levies and outsource R&D and intellectual property management. 

2001

· Australian Wool Services replaces AWRAP. Two subsidiaries, Australian Wool Innovation Limited and The Woolmark Company are established.

· On 1 January 2001, Australian Wool Innovation (AWI) and The Woolmark Company (TWC) came into effect under Federal Government legislation.

· AGM 2001

· The first AWI Annual General Meeting (AGM) held in November 2001 in Melbourne was called by Mr Price on behalf of AWS, and became the AGM of all three companies. 

· Elections to the boards of AWS, AWI and TWC were held at the AGM. Under the AWS Constitution, two directors from each of TWC and AWI were up for election. The directors of AWI up for election were Trish Murphy and Andrew Vizard. Other nominations to the Board of AWS were received from Hugh Nivison and David Sackett and Denzil Mills. The AWS Chair, Mr Price did not accept the nominations, as they were not correctly filled out.

· Following the election, Mr Price and the AWS company secretary did not, during the course of the meeting, proclaim Trish Murphy and Andrew Vizard as re-elected to the board of AWI.

2002

· Demerger of two companies.

· Prior to the demerger of the companies in April 2002, due diligence was carried out and in March 2002 the AWI solicitors discovered that the declarations of directors at the AWS AGM had not been done correctly. This meant Mr Vizard and Ms Murphy were the two directors up for election again in 2002.

· The only reason the controversy occurred around the election of directors was because Andrew Vizard resigned, as he believed he should not have to stand for election. From September 2001 up to January 2002, Mr Vizard said to the Chairs of both AWI and Chair of AWS that he had intended to retire because of the pressures of work and other commitments. It was only when he heard that Mr Price was considering standing for the board of AWI at the 2002 election that he decided he wanted to stand again.

· Under the AWI Constitution adopted after the demerger it is the longest serving directors, up to one-third of the board, plus any new directors appointed to the Board during the course of the year.  

· Until April 2002, AWI and TWC were subsidiaries of Australian Wool Services (AWS), chaired by Rodney Price. 

· Under Australian corporate law, all non-executive directors of TWC and AWI were also directors of AWS. A Class Directors were on the boards of AWS and AWI and B Class directors were on the boards of AWS and TWC.

· In practical terms this meant AWI and TWC were under the scrutiny and control of AWS. The AWI Board regularly provided reports and updates on the performance of AWI to Mr Price and the Board.

AGM November Election saw Board replaced.

� The failure of HIH Insurance, Volume 1, A corporate collapse and its lessons, April 2003, C of A 2003


� An example of the term being used as a ‘political weapon in a corporate election’ is the AWI Board election held in November 2002, where the accusation of a failure of corporate governance was levelled at the incumbent Directors.  A review of the media clippings of this period show a constant assertion of a failure of corporate governance without any particularisation and a promise to improve the performance on such matters by the Board if the ticket presented by Mr McLachlan was elected.  In due course this entire ticket was elected.  The voting figures were a matter of dispute surrounding different interpretations of the data.  Approximately 6,780 shareholders (about 20%) voted in the election.  Of these, approximately 5,370 voted for the former board on the basis of one-person one vote.  However, the AWI Constitution allows one vote for every $100 wool tax paid on a three-year average – a weighted system.  On this basis the McLachlan ticket through a successful harvesting of proxy votes of the large growers just got ahead of the former AWI Board.  The corporate governance issue against the former board was allegedly sparked by the resignation of one of the non-executive directors, Mr Vizard.  Research shows that Mr Vizard was appointed to the Board of the Sheep CRC, ARMIDALE shortly after his resignation.  This opens another line of possible inquiry as a dispute existed between the former AWI Board and management and interests lobbying for the Sheep CRC for AWI Funds.  One of these interests was the former federal parliamentary member for New England. The Rt. Hon Ian Sinclair.  The Sheep CRC obtained its funding following the AWI November 2002 Board elections.  AWI will contribute an initial $450,000 to the Sheep CRC. Whilst the reasons for declining funding were made very public by the former AWI management, the reversal of the decision (which had broad shareholder support) has not been canvassed or explained in public. Given the assertion by the new Board that the former AWI Board had ‘shown disrespect to its shareholders’, this failure to canvas shareholder views and opinions, or at least spell out the reasons for the decision, is worth some investigation. Especially in light of the links between current CRC Board members and the current AWI Chair, and the role played by AWI Director Hugh Niveson.


� Op cit HIH report, page 101-102


� Cadbury Report – Committee on the Financial Aspects of Corporate Governance report, 1992, Professional Publishing Ltd, London, pars 3.2, 3.3 and 3.4.  Quoted in HIH Report page 102


� OP cit HIH report, page 103


� The divide between direct and indirect in the circumstance of the participants in the wool pipeline is difficult to separate, as each part is to a greater or lesser extent dependent on each other.


� Financial System Inquiry Final Report, March 1997, AGPS


� Clause 5.3 of the SFA.


� The Wool Services Privatisation Act 2000 is essentially an Act that governs the conversion of AWRAP (Australian Wool research and Promotion Organisation) into a private corporation. Section 33 states that after the conversion time, the new entity will not be a Commonwealth authority or established for a public purpose.  The conversion was to a public company limited by shares and with the name ‘Australian Wool Services Limited” (Section 16)  


� Recital D of the SFA.


� Recital E of the SFA.


� Section 33 of the Wool Services Privatisation Act 2000.


� Recital A of the SFA; section 16 of the Wool Services Privatisation Act 2000; are indicia of this principle


� In terms of the general corporate governance principles it could be argued that the one missing piece of the jigsaw is that material to be reported to the Commonwealth under the SFA should also be available to the shareholders.  If FOI provisions allow a person to gain access to material such as a performance review report then such material should be available to the shareholders.  It seems a quaint quirk from the thinking of a bureaucracy, namely DOFA, that key reports only go to the Minister of the Commonwealth, as if AWI was a Commonwealth instrumentality, yet as noted, the Wool Services Privatisation Act 2000 specifically legislates against this proposition.  Subject to ‘commercial-in-confidence’ matters the material to be produced under the SFA should be available to shareholders.  This is particularly so in regard to ‘reporting documents’ such as performance review reports and audit reports.  It is discussed later when discussing the AWI Chair’s letter to shareholders dated 5 June 2003, that the failure to include these types of provisions can assist a substantial breach of the principles of corporate governance.  There is then accompanying this circumstance no readily available mechanism to address the issue allowing for a decline in confidence in AWI amongst those classes of persons requiring an expectation of confidence in the operations of the corporate governance.  A requirement to produce to shareholders supporting material at least allows the reasonable shareholder to have material on which they can form their own opinions.


� Schedule 4 of the SFA.


� Clause 2.1 SFA


� Clause 2.2 of the SFA.


� Funds are defined in Clause 1 of the SFA as the Wool Levy Funds and Commonwealth Matching Funds paid to the Company under the SFA.


� Wool Levy Funds is defined in Cl 1 of the SFA as an amount from time to time equal to the total limit on appropriation for category A payments as described in Division 7 of part 2 of the Act.


� Guidelines are defined in Cl 1 of the SFA as the R&D priorities and the Levy Principles and Guidelines.  R&D Priorities is defined as the government’s R&D priorities as communicated to the company from time to time by letter from the Minister.  Levy Principles and Guidelines are defined as the guidelines relating to the introduction of new Levies or changes to existing Levies specified in Schedule 2, as amended by the Commonwealth from time to time.  Schedule 2 of the SFA set out the levy principles and Guidelines as issued by the Commonwealth.


� Transferred Money is defined in Cl 1 if the SFA means an asset of AWRAP in the form of money or an immediate right to receive money transferred to the company prior to the Conversion Time.


Conversion Time is defined in the Wool Services Privatisation Act 2000 as meaning the time when Schedule 1 commences.   Section 2 (2) states that Schedule 1 commences on a day to be fixed by Proclamation.


� Transferred Assets is defined in Cl 1 if the SFA means an asset of AWRAP transferred to the company prior to the Conversion Tim, but not including Transferred Money.


� Poll Regulations is defined in the SFA as meaning the regulations made for the purpose of subsection 32(4) of the Act in relation to the conduct of a poll.  The provision of section 32 of the Wool Services Privatisation Act 2000 provides that AWI will make a single recommendation for the purposes of the rate-setting clauses for the Wool Levy before January 1, 2004.  A poll must be conducted before this recommendation is made and the recommendation must be in accordance with the results of the poll.


� Performance Review is defined in Cl 1 of the SFA and means a review of AWI’s performance against its plans that takes into account (a) the performance of AWI in meeting its obligations under the SFA, (b) the implementation of operating plans and the effectiveness of the company in meeting the various targets/budgets contained within those plans; and (c) the delivery of the benefits to woolgrowers foreshadowed by those operating plans.


� Performance Review Report is defined in Cl 1 of the SFA and means the document reporting on the Performance Review.


� Levy Payers is defined in Cl 1 of the SFA and means an entity eligible to vote in a Poll in accordance with the Poll regulations.  Levy has the meaning given to ‘wool levy’ in the Wool Services Privatisation Act 2000.Wool Levy is defined in section 7 of this Act as a levy or charge that is collected under the Primary Industries Levies and Charges Collection Act 1991 and is prescribed by regulations under that Act.


� Section 31(2) of the Wool Services Privatisation Act 2000 refers to ‘research and development activities’.


� It is rumoured that the author of the AWI Board 2001-2002 Strategic report has been instructed to review that document with a pre-determined outcome criticising the strategic plan.  Time will tell if this rumour is indeed factually based.  What is fact is that the current Board are continually announcing projects that are squarely on the strategic plan and project list of the former board, both of which were publicly available unlike the current board’s position.


� These words are a paraphrase from notes taken from the webcast of the proceedings and the Hansard has yet to be checked to source the material.


� Guidelines are defined in Cl 1 of the SFA as the R&D priorities and the Levy Principles and Guidelines.  R&D Priorities is defined as the government’s R&D priorities as communicated to the company from time to time by letter from the Minister.  Levy Principles and Guidelines are defined as the guidelines relating to the introduction of new Levies or changes to existing Levies specified in Schedule 2, as amended by the Commonwealth from time to time.  Schedule 2 of the SFA set out the levy principles and Guidelines as issued by the Commonwealth.


� Clause 5.3 of the SFA.


� The Australian Little Oxford Dictionary, 1987


� The Australian Little Oxford Dictionary, 1987


� Pocket Oxford Dictionary, 1967


� The Australian Little Oxford Dictionary, 1987


� The Australian Concise Oxford Dictionary, 1987


� The Australian Little Oxford Dictionary, 1987


� Clause 3 and Clause 22 of the SFA


� It is understood that the former MD regularly issued a project list that was published on the web site woolinnovation.com.au.


� The identity of this person has not been disclosed, as permission to do so has not been requested.  The interview occurred in January 2003.  At that time there was no thought of this submission being prepared.  Indeed the submission only became a real issue after watching the Committee’s hearing on the Senate webcast on Thursday 26 June 2003. Due to the time constraints in preparing this submission time has not permitted approaching this person for such permission.


� The AWI letter dated 5 June, 203 states: “AWI’s ambitious and high-risk Shear express project is encountering some difficulty as it progresses.  While the target to deliver a working prototype by September 2003 seems attainable, the costs to achieve this are presently 20 to 30 per cent above initial expectations.  The business plans originally put forward was based on very optimistic assumptions.”  Why is this so?  Why is this assertion unsubstantiated?


� A review of the AWTA website and the connecting website links reveals an interesting array of connection of persons who gain their livelihood out of the supporting wool organisations and wool growers engaging in agri-political pursuits.  


� It is submitted further that this is a good example of the need for quality information to effectively, efficiently and ethically drive a sound corporate regime.  Quality information is the key to sound decision making as in any market model.


� See the background material at the conclusion of the submission


� The AWI letter dated 5 June, 203 states: “The Global Wool Pipeline Study, concluded in November 2002, has fallen sort of a number of key targets.  One expectation that this project would substantially advance commercial understanding of the pipeline has not been met in full and further analysis is now underway to ensure this information is suitable for business use.”  Why is this so?  Why does the letter simply assert the proposition without any support?  Why is there no substantial information to assist the shareholder in having confidence in this unsubstantiated statement?


� It must be emphasised that these comments are intended to be critical.  They are observations of how the industry profile worked in Australia.  Another example which involves trade policy, tariffs, government policy, government ministerial involvement, the trade unions and its officials and the Commonwealth and Arbitration Commission and National Wage Cases is documented by many.   Throughout this period of Australian history change was occurring.  There was the work of the predecessor of the Industry Assistance Commission, the work of ANU and its teachings in altering the thinking of a generation of economists and the role of the world currency and the move by Nixon at the Brenton-Wood Conference moving the world off he gold standard to a basket of currency.  Then there is the role of technology and R&D and innovation in breaking down Australia’s protectionism.  The point here is that these very same forces and more are impacting on the wool industry in Australia.  Change is inevitable and the legislation to alter AWRAP was an effective means to move forward.  It cannot be a surprise that the growers voted for this way forward.  This is the other great theme running through this Inquiry.  The efforts to facilitate change to further and prosper the Australian wool industry, against efforts to hold the position for what was in the past, has offered some a comfortable security.  The AWTA material shows a part of the support for this comment.  The connection between the current AWI and AWTA is interesting in itself particularly when the membership of the AWTA Board is considered.


� AWI letter to shareholders dated 5 Jun, 2003, page 2


� The disclaimer is in 8 point that is the lowest point available on Microsoft Word, when most text is in point 12.  The AWI letter is in point 10 clearly to reduce the page s of the letter due to its length.  None the less the disclaimer is difficult to read.


� Pursuant to clause 1.5(d) of the AWI Constitution “the headings do not affect the construction of this Constitution’.  Therefore this clause must be read as a stand-alone provision and not restricted to a matter of contracts or issue of shares.  This view would stand anyway if the heading were part of the constitution as the next subclause deals specifically with contracts thereby making it clear that the drafter intended to have this subclause have a much wider application.


� This evidence occurred at two points.  One was a reference to his conduct of the employment of Luke and Holly Dorber when he removed himself from the process of consideration of any employment application.  The other was in the consideration of his contract of remuneration when Mr Dorber excused himself from the meeting. 


� The word ‘perception’, now seems in recent times to have acquired a role of management jargon, some might call it a ‘buzz word’, which only assists to strip it of any precise meaning.


� An example of this is that in defamation law the cause of action during an election period and this is known as qualified privilege.


� This assertion is particularised in the AWI Chairman’s letter to shareholders dated 5 June 2003.


� The High Court authority for the proposition of not making ‘rolled-up’ charges is Walsh v Tattersall, High Court 20 October 1966.


� It is submitted that this requirement is very important for the conduct of the Inquiry when the witness is a private citizen and who has volunteered to appear at the request of the Committee.  The law of the country should be afforded the private citizen in this situation.  Different matters come into consideration of the person being a witness is an officer of the APS.


� Yet comments of this are not restricted to the occasion in which is being addressed.  The view implied in the assertion is very wide spread.  And it is in this context that this assertion is addressed not because Senator Ferris raised the issue.


� AWI letter to Shareholders 5 Jun 2003, pages 1-2.
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