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REPORT 

1 ntroduction 

3 .  On 9 March 1989, the following matter was referred to 

the Committee of Privileges: 

"Whether there was any adverse treatment of Mr 

Michael Pope by the Aboriginal Development 

Commission or its officers in consequence of 

evidence given by him to the Select Committee 

on the Administration of Aboriginal Affairs 

and whether any contempt of the Senate was 

involved." 

The President's statement when he determined on that day 

to give precedence to the motion, the documents which he 

tabled and the debate on the motion are at Appendix A to 

this report. 

. In the course of its deliberations, the Committee wrote 

successively to Mr Cedric Wyatt, former Acting General 

Manager of the Aboriginal Development Commission (ADC), 

who gave the instruction which resulted in the letter at 

Appendix A5 to this Report, Mr Michael Pope, the witness 

before the Senate Select Committee to whom the letter 

was addressed, and M r  Michael Stewart, the current 

Acting General Manager of the Commission, who wrote the 

Minute at Appendix A6, seeking written submissions on 

the terms of reference. In its letter to Mr Wyatt, the 

Committee sought, and subsequently received, all 

original documents in the custody of the Commission or 

its officers relating to the matter. 



3 . Following consideration of the sulm i s s  i 011:: , W I I  i c - 1 1  , I  I c 

incorporated at pp 3-154 in the Hansard record of the 

Committee's proceedings, the Committee decided to take 

oral evidence on the matter on 30 August. Owing to the 

pilots' dispute, the hearing proposed for that night was 

postponed. Despite a number of attempts by the Committee 

to arrange a hearing soon thereafter, it was not until 

29 November that the hearing could be arranged. In the 

meantime, the Committee received a further submission on 

behalf of Messrs Wyatt and Stewart (see transcript, 

pp 155-8). All submissions made by each of Mr Wyatt, Mr 

Stewart and Mr Pope were transmitted to the relevant 

persons, on a confidential basis. On the night of the 

hearing, Mr Wyatt, at the Committee's request, read into 

the record another submission on behalf of himself and 

Mr Stewart (see transcript, pp 184-9). Mr Wyatt and Mr 

Stewart were accompanied by Mr A.A. Howie, of Minter 

Ellison. Mr Pope and his legal adviser, Mr G. Walker, of 

Crossin Power Haslem, were present throughout the 

proceedings. On 11 December, a further communication was 

received from Mr Howie, of Minter Ellison, which is at 

Appendix B to this Report. 

. The circumstances giving rise to the reference of the 

matter to the Committee were as follows: 

. Mr Michael Pope, until his resignation on 4 November 

1988, had been a senior officer of the Aboriginal 

Development Commission. At some time late in February 

1989 Mr Pope became aware of a minute sent by Mr Michael 

Stewart, in his capacity as Assistant General Manager, 

Corporate Services, ADC, advising all Divisional Heads, 

Branch Managers (Head Office) and Regional Managers that 

"The A/g General Manager [Mr Wyatt] has decided that 



should Mr Michael Pope wish to attend an office of the 

Aboriginal Development Commission then he should 

formally seek and obtain prior approval for any such 

visit". The minute went on to say that, should any of 

those people directly receive a request from Mr Pope to 

visit an Aboriginal Development Commission office, then 

they should refer the matter to the Acting General 

Manager. The minute concluded with an instruction that 

Regional Managers inform Branch Managers within their 

region of the minute. The minute was dated 20 February 

1989. 

6. Mr Pope, having become aware of the minute, rang the 

central office on 27 February, and was advised by Mr 

Colin Kay, who, at that time, was the Acting Assistant 

General Manager, Administration, that the previous 

Acting Assistant General Manager Administration (Mr 

Peter McMahon) had written to Mr Pope in early January 

advising that, should he wish to visit Bonner House (the 

Head Office of the ADC), he should first contact Mr 

Cedric Wyatt, Acting General Manager. Mr Kay sent a 

memorandum to the Acting General Manager (Mr Wyatt) 

seeking his approval, in accordance with Mr Pope's 

request, to provide a copy of the letter to Mr Pope. Mr 

Wyatt approved the recommendation on 28 February. The 

letter, dated 4 January 1988 [sic], read as follows: 

"The acting General Manager has noted that you 

have on occasions been visiting Bonner House. 

He has asked me to advise you that in the 

liaht of the alleaations vou have made to the 

Senate Select Committee (emphasis added) he 

has asked that should you wish to visit Bonner 

House in the future would you please make a 

formal request in writing to Mr Wyatt for his 

consideration." (Transcript, p 7) 



5 .  An annotation on the letter read as follows: 

"Above letter was returned unopened from the 

Macquarie Hostel. I gather Mr Pope had moved 

on by that time. C.Kay 2 0 / 2 / 8 9 . "  

The letter of 4 January was despatched to Mr Pope on 1 

March 1989. 

. As indicated during debate in the Senate, the letter 

from Mr Wyatt to Mr Pope, and the subsequent minute by 

Mr Stewart, prompted the reference to the Committee of 

Privileges. 

5 .  In each of their submissions in response to the 

committee's invitation, Mr Wyatt and Mr Stewart 

indicated that their primary concern in taking the 

action relating to Mr Pope related to the security of 

the Commission's offices and information held by the 

Commission. Mr Wyatt's submission, after setting out 

facts in relation to the sending of the letter, 

concluded, as follows: 

"At all times my concern was for the security 

of the Commission's offices and information. 

At no time was it intended to restrict or 

penalise or deprive Mr Pope from any benefit 

on account of evidence given to a Senate 

Committee by issuing that instruction although 

there may have been a potential for this 

misunderstanding. 



It was my intention to merely remind Mr Pope 

that as a former employee of the Aboriginal 

Development Commission, he did not have free 

access to the Commission. 

My prime concern has been and remains the 

security of the Commission's offices and 

information held by the Commission." 

(Transcript, p 5) 

10. Enclosed as attachments to the submission were three 

staff circulars on security of information as follows: 

10/85, dated 24 January 1985, re-issued 28 July 1987; 

48/88, dated 13 July 1988; and 74/88, dated 30 November 

1988. In evidence (transcript p 191) reference was made 

to a further memorandum to all staff, from the then 

Principal Legal Officer, concerning responsibilities of 

individuals giving evidence before Select Committees, 

but the Committee was advised that it could not be 

located. The Committee believes that the document in 

question was included in the submission made by 

Commissioners of the ADC to its earlier inquiry, tabled 

with its Report on 16 June, and has included it at 

Appendix C to this Report, for completeness. The 

document is not, however, in the Committee's view, of 

particular significance to its current inquiry. 

11. Mr Wyatt's submission advised the Committee that, on 23 

November, the then Manager, Corporate Planning and 

Review Branch, reported three matters relating to Mr 

Pope (transcript, p 9). The submission also drew 

attention to a minute by Mr Michael Stewart, dated 13 

December, advising Mr Wyatt of the presence of Mr Pope 

i n  Bonner House on a t  l e a s t  two occas ions  on Monday, 1 2  



December 1988 (transcript, p 10). On that hand-written 

minute, Mr Wyatt, who advised the Committee that he saw 

the minute on 20 December, wrote the following: 

"Mr McMahon 

In view of Mr Pope's allegations to the 

Senate Select C'tee, I consider that 

further visits to this office be made by 

formal request in writing to me. Pls 

advise Mr Pope accordingly. CW 20/12." 

(Transcript, p 10) 

12. Mr Stewart, in his submission to the Committee 

(transcript pp 153-4), also advised the Committee of his 

concern about security. In particular, he advised that 

he had written the minute of 13 December to M r  Wyatt 

reporting M r  Pope's presence on the previous day 

because: 

"I was concerned at his presence in an 

office in the building in view of the 

security of the Commission's offices and 

information held by the Commission. My 

concern was strengthened by my knowledge 
that there had been unauthorised releases 

of information to the Senate Select 

Committee, other inquiries and persons." 

13. Later in his submission (transcript, p 153), Mr Stewart 

indicated that "I did not make any judgement in regard 

to Mr Pope being a source for the unauthorised release 

of information", and at the Committee's hearing stated: 

"I have not suspected Mr Pope of leaking information" 

(transcript, p 226). Mr Wyatt, who had not specifically 

addressed this matter in his submission, was asked 



whether Mr Pope might have posed a greater threat to the 

security of the Commission's offices than other former 

officers or employees. He responded: 

"I do not know whether there was a serious 

threat. I think what I was trying to do was 

this. Mr Pope had left the employ of the 

Commission, had on a number of occasions been 

seen in the building. I suppose that I wanted 

to make absolutely clear to him that he did 

have access to and was privy to a lot of 

confidential information, probably more so 

than anybody else and at that time we had 

around-the-clock guards on our files that the 

Auditor-General wanted to inspect and in view 

of that knowledge I was concerned. There were 

leaks coming out of the Commission; they were 

coming out like nobody's business. A number of 

other people were suspected but in fact nobody 

was ever able to bring any evidence to that 

effect. But certainly there were a lot of 

leaks..." (Transcript, p 201) 

11. Mr Stewart went on to advise the Committee that in 

February 1989 he became aware that Mr Pope had also 

visited the Commission's offices in Brisbane and Sydney. 

(In evidence before the Committee (transcript, p 167) Mr 

Pope indicated that he had not visited the Brisbane 

office but had visited the Sydney office. Mr Stewart 

accepted that the information provided to him about the 

Brisbane office was inaccurate (transcript, pp 237, 

238).) Mr Stewart further advised that he was aware of 

the letter of 4 January, written by Mr M c M a h o n  at Mr 

Wyatt's request. On hearing of the alleged visit to the 

Brisbane office, and, on 20 February, to the Sydney 



office, he checked with the Acting Assistant General 

Manager, Administration, and was advised that the letter 

had been returned to the Commission. Mr Stewart decided, 

in the absence of the Acting General Manager, to issue a 

staff circular dated 20 February "in similar terms to Mr 

McMahonfs letter of 4 January" (transcript, p 153). In a 

covering note advising the Acting Assistant General 

Manager, Administration (Mr Kay) of his actions, Mr 

Stewart made the following statement: 

I have decided, as Delegate, to broaden the 

scope of Mr Wyatts decision to include all 

off ices of the Aboriginal Development 

Commission. (Appendix D) 

15. Mr Stewart's submission concluded, as follows: 

"At no time did I intend to restrict or 

penalise or deprive Mr Pope from any benefit 

on account of evidence given to a Senate 

Committee by issuing that circular although 

there may have been some potential for this 

misunderstanding. I did not make any judgement 

in regard to Mr Pope being a source for the 

unauthorised release of information .... 

All I endeavoured to do was to ensure the 

Commission's staff were aware that as a former 

employee of the Commission, Mr Pope did not 

have free access to the Commission. 

My prime concern has been and remains the 

general principle of security of the 

Commission's offices and information held by 

the Commission." (Transcript, pp 153-4) 



16. In their later submission to the Committee, signed on 

their behalf by Mr A.A. Howie, from Minter Ellison, L l w  

question of security was again dominant (see transcript, 

pp 156 - 7). In that submission, a further point was put 

to the Committee, viz, "the wish of both Mr Wyatt and Mr 

Stewart to minimise the disruption to staff performance 

engendered by the public debate concerning the 

Commission and Aboriginal affairs generally" (p 157). 

The submission then asserts that "at no stage has there 

been any adverse treatment of Mr Pope in consequence of 

evidence given to the Select Committee". It continues: 

"To our mind, it was important that staff 

concentrate on Commission business so as to 

better serve the Commission's clients. Quite 

simply, we wished to allow staff to go about 

their business unhindered during working hours 

by visitors who we knew from their public 

remarks espoused a philosophy about Aboriginal 

affairs in many respects quite different from 

the view of the Commission and its own staff. 

Indeed, this is supported by the terms of the 

letter of 4 January. That letter refers not to 

the fact of giving evidence, but to the 

allegations that Mr Pope made to the Select 

Committee. In other words, Mr Pope's quite 

different philosophy made it necessary, we 

considered, to control his presence on 

Commission premises and involvement with 

Commission personnel during working hours. It 

was merely coincidental that it was in the 

forum of the Select Committee that Mr Pope's 

philosophy was so forcefully announced." 



L7. This submission went on to state that : 

"In hindsight, it may be that the wording 

might have been differently expressed, but the 

intent behind the letter always related only 

to the security of Commission business and the 

on-the-job performance of its personnel. No 

contempt of the Senate was intended nor, we 

respectfully submit, committed." 

L8. Mr Pope's submission (transcript, pp 20-152) included 

what he regarded as concerns about the letter from Mr 

Wyatt and the minute circulated by Mr Stewart, as 

follows: 

" 1. A penalty was being inflicted on me 

specifically because of 'allegations you 

have made to the Senate Select 

Committee'. 

2. Notice of this had been widely published 

in a manner likely to cause and actually 

causing me injury. 

3 .  When I gave evidence to the Committee, 

(a) I was no longer an ADC employee and 

(b) I did so in a private capacity as an 

Australian citizen. 

4 .  The public evidence given was either a 

matter of fact or opinion, known to 

former Commissioners or ascertainable 

from questions in Parliament or under the 

Freedom of Information A c t .  



5. It was not a condition of my employment 

in the ADC that after leaving the ADC I 

should not make disclosures of the kind 

made. 

6. The public evidence given did not 

disclose other ADC information of a 

commercial-in-confidencenature." 

(Transcript, pp 22-3) 

15 . In his submission (transcript, pp 28-29) and evidence 

(pp 169, 178-9) Mr Pope advised the Committee that the 

first of the visits he made on 12 December, and referred 

to in Mr Stewart's minute of 13 December, was to see Mr 

Michael O'Brien, during the lunch break. Mr O'Brien was 

the former General Manager of the ADC, who was 

performing special duties in relation to the Aboriginal 

and Torres Strait Islander Commission proposal. Mr 

OrBrien was not available, and instead Mr Pope saw Mrs 

Shirley McPherson, Chairman of the Commission, with whom 

he had a cup of coffee. He advised her that he would 

return at 5 p.m., that is, after official working hours, 

to see Mr O'Brien. This he did, and was seen by Mr 

Stewart making a telephone call from Mr O'Brien's 

office, while Mr O'Brien was not present. Mr Pope 

advised the Committee that M r  O'Brien had been in his 

office when he first arrived; Mr O'Brien left the 

office, but before he did so Mr Pope asked his 

permission to make a telephone call during his absence. 

He was still on the phone when Mr O'Brien returned. 

2 ( .  Mr Pope concluded that the letter and minute were 

intended and did, in fact, impose a penalty on him, and 

caused him injury, because of evidence he gave to the 

Select Committee on the Administration of Aboriginal 

Affairs (transcript, p 31). 



P irpose of hearing 

2L .  The purpose of the Committee's hearing on 29 November 
was to receive oral evidence to assist its deliberations 

on the questions it was required to determine. The 

material of particular relevance to its terms of 

reference consisted of: 

a minute from Mr Stewart, dated 13 December 

1988, four days after Mr Pope gave evidence to 

the Senate Select Committee, advising that Mr 

Pope had twice been seen on the 5th floor of 

Bonner House (the Head Office of the ADC), the 

second time in an office left unattended by 

the officer concerned (Mr Michael O'Brien, 

former General Manager of the ADC). That 

minute also included the annotation, dated 

20 December, quoted at paragraph 11 above, 

from Mr Cedric Wyatt which gave the 

instruction to Mr McMahon that "In view of Mr 

Pope's allegations to the Senate Select 

C(ommit)teeV further visits to "this office" 

be made by "formal request in writing" to Mr 

Wyatt and that Mr Pope be advised accordingly; 

the initially undelivered letter to Mr Pope 

dated 4 January, from Mr McMahon, carrying out 

Mr Wyatt's instruction; and 

Mr Stewart's minute of 20 February, sent to 

all offices, extending the instruction to 

apply to all ADC offices. 



Issues for determination 

22 .  When examining the question whether there was any 

adverse treatment of Mr Pope in consequence of his 

giving evidence before the Senate Select Committee, the 

Committee focussed upon paragraph 6 ( 11) of the Privilege 

Resolutions, as follows : 

6(11) A person shall not inflict any penalty or 
injury upon, or deprive of any benefit, 

another person on account of any evidence 

given or to be given before the Senate or 

a committee. 

2 3 .  In paragraph 28 of the Committee's 18th Report, tabled 

on 16 June 1989,relating to possible interference with 

witnesses in consequence of their giving evidence before 

the Senate Select Committee on the Administration of 

Aboriginal Affairs, the Committee drew attention to the 

criteria which it is required to take into account when 

inquiring into any matter referred to it: 

3(a) the principle that the Senate's power to 

adjudge and deal with contempts should be used 

only where it is necessary to provide 

reasonable protection for the Senate and its 

committees and for Senators against improper 

acts tending substantially to obstruct them in 

the performance of their functions, and should 

not be used in respect of matters which appear 

to be of a trivial nature or unworthy of the 

attention of the Senate; 

( b )  the e x i s t e n c e  of any remedy o t h e r  t h a n  t h a t  

power for any act which may be held to be a 

contempt; and 



(c) whether a person who committed any act which 

may be held to be a contempt: 

0) knowingly committed that act, or 

(ii) had any reasonable excuse for the 

commission of that act. 

2 :. In the present case, as in the previous case which also 

concerned the ADC, the Committee decided that the 

criterion in 3(b) was inapplicable in that there was no 

readily available remedy other than the Senate's power 

to deal with contempt. It decided, however, that the 

other criteria were relevant and took them into 

consideration in making its findings on this reference. 

2 i .  The Committee, at paragraph 30 of its 18th Report, 

emphasised that it, and the Senate, may find that a 

contempt has been committed even in the absence of any 

intention on the part of the person or persons to commit 

any act which may be held to be a contempt. The 

Committee continues to be of the view that such a 

finding of strict liability would be justified only in 

exceptional circumstances. The damage to the Senate and 

its committees resulting from any such acts would need 

to be of a most serious kind. For reasons which are 

discussed at paragraph 56 below, the Committee 

concluded, as in the previous ADC case, that this matter 

did not warrant being considered with a view to such a 

finding. 



Qlestions for consideration 

2 ; .  The terms of reference given to the Committee were in 

three parts: 

whether there was any adverse treatment of Mr 

Pope; 

if so, whether such adverse treatment was in 
conseauence of (emphasis added) his having 

given evidence before the Senate Select 

Committee on the Administration of Aboriginal 

A£fairs; and 

if so, whether such adverse treatment 

constituted a contempt of the Senate. 

(a) Possible adverse treatment 

27. The question whether M r  Pope had been adversely treated 

by the issuing of the letter and the minute was the 

first matter discussed by the Committee, although there 

was general agreement that it was closely linked to the 

second question, that is, whether any adverse treatment 

was in consequence of M r  Pope's having given evidence to 

the Select Committee. As noted previously at paragraph 

18, Mr Pope's submission stated that the actions of Mr 

Wyatt and Mr Stewart inflicted a penalty and had caused 

him injury, and counsel for Mr Pope also mentioned in 

his closing statement that Mr Pope had suffered a 

deprivation of benefit (transcript, p 249). 

2 8 .  The Committee considered the question separately in 

respect of the actions taken by Mr Wyatt and Mr Stewart. 

In the case of Mr Wyatt, his communication was to Mr 



Pope only, and involved what was alleged Lo be L h c  

deprivation of a benefit, that is, a 

previously-availed-of opportunity to visit former 

colleagues without hindrance. As Mr Pope acknowledged, 

as a former employee of the ADC he did not have a right 

of entry to the working areas of the building, and the 

ADC did not have the right to, and in fact did not, 

place a restriction on his capacity to meet officers 

elsewhere. Mr Pope interpreted the extent of the 

condition imposed on him to include the public areas of 

ADC offices. Mr Wyatt and Mr Stewart, on the other hand, 

indicated that they had no intention of preventing Mr 

Pope from visiting such public areas. The Committee 

believes the instruction was not completely clear on 

this matter, but in any case accepts Mr Pope's 

reluctance to visit the public areas. Despite the option 

available to him to test the condition by requesting 

permission, he did not do so, though the Committee 

understands his unwillingness to do so in the 

circumstances. 

29. Mr Pope pointed out (transcript, p 162) that officers in 

the Head Office were aware that the condition had been 

imposed in view of the "allegations I made to the Senate 

Select Committee" and, as he put it, "it has not 

improved my reputationw. It is fair to comment, however, 

that the reason for Mr Wyatt's decision would have been 

known to relatively few people, and thus any injury to 

Mr Pope's reputation was likely to be marginal. It is 

also fair to comment that Mr Pope was known at Head 

Office, where he had worked for a number of years, and 

thus persons in that office would in all likelihood have 

had the opportunity to make their own judgment about his 

reputation. 



Mr Stewart's minute, on the other hand, was c i rcu la ted ,  

and extended the condition to apply to all ADC offices 

throughout Australia. It did not state any reason for 

the instruction. The minute, which was headed "MR 

MICHAEL POPE", advised of a decision of the Acting 

General Manager, which in fact had not been made by Mr 

Wyatt who "was not aware that the . circular was to be 

issued and had not given any instructions in this 

regard" (transcript, p 5), that "should M r  Michael Pope 

wish to attend an office of the Aboriginal Development 

Commission then he should formally seek and obtain prior 

approval for any such visit" and that any such request 

should be referred to the Acting General Manager 

(transcript, p 19 ) . 

31. Mr Stewart explained to the Committee that, when he 

discovered that Mr Wyatt's letter to M r  Pope had been 

returned undelivered (transcript, pp 1 5 3 ,  227) and thus 

that Mr Pope would be unaware of the requirement to seek 

permission to visit Head Office, he considered that "by 

far the easiest way to achieve the objective would be to 

give a direction to staff who would be the recipient of 

Mr Pope's visitations" (transcript, p 237). He explained 

his decision to broaden the scope of Mr Wyatt's 

instruction in the following terms: 

"A trend was starting to be established - I 

had what I now know to be a wrong report that 

Mr Pope had visited the Brisbane office. But 

there was a trend that was clearly starting to 

be established that the only effective means 

of giving expression to Mr Wyatt's letter was 

to bring it to the attention of staff. At the 

time Mr Wyatt was interstate and he had left 

me with his administrative delegations, so I 

felt it incumbent upon myself to take a 



responsible action to broaden the scope and to 

bring it to the attention of officers that 

this requirement for MI. Pope to request and 

receive formal approval before visits occurred 

was in place; that this was the wish of the 

general manager. It was not in place, 

obviously, because M r  Pope had not received 

the letter." (Transcript, pp 237-8) 

32. The effect of M r  Stewart's minute was to advise all 

offices throughout Australia that a special condition 

was to be imposed on a named person, concerning access 

to ADC offices. In this context it may be recalled that 

the staff circular of 30 November did not impose a 

requirement that permission must be sought from the 

Acting General Manager, and evidence before the 

Committee indicates that Mr Pope was the only person who 

was the subject of special instructions. Further, 

although Mr Stewart's minute did not set out the 

condition, contained in l4.r Wyatt's letter, that Mr Pope 

must apply to him in writing for permission to visit 

Head Office, all staff were advised that any requests 

from Mr Pope were to be referred to Mr Wyatt, who had 

imposed the original condition that requests from Mr 

Pope must be in writing. 

3 . : .  Despite questioning, neither Mr Pope nor his counsel 

expanded on the allegations that his reputation had been 

harmed or on the assertion of adverse treatment in terms 

of penalty or injury. The Committee accepts Mr Wyatt's 

evidence that Mr Pope's reputation was high, and was 

undiminished by the minute. 

3 1 .  The Committee, having examined the issues in the terms 

of Privileges Resolution 6(11), observes -



there was no benefit, as of right; the benefit 

that Mr Pope lost was one for which permission 

had been granted by implication since no 

objection to his presence had been conveyed to 

him on his previous visits; 

to the extent that Mr Pope had to seek 

permission to visit, that might be regarded as a 

penalty, but not one that was unreasonable or 

onerous; M r  Pope himself described it as 

reasonable; and 

the injury complained of - harm to his 

reputation - was not specifically substantiated; 

any effect on his reputation was mainly in his 

own mind; the highest it was put by Mr Pope was 

an assertion that "it has not improved my 

reputation" (transcript, p 162). However, it may 

be reasonable to assume that at least some 

officers of the Commission might have regarded a 

person who was the subject of a minute imposing 

special conditions with some degree of 

suspicion. The question of reputation is not as 

relevant to Mr Wyatt, as his action led only to 

a letter to M r  Pope, not a circulated minute as 

in Mr Stewart's case. 

Committee also considered the matter in relation to 

term of reference about "adverse treatment". The 

above comments also apply to this more general term. 

Some members of the Committee believe there was adverse 

treatment of Mr Pope, although it was not of a serious 

nature. Others regard his treatment as adverse only to 

the extent that no-one else had such a specific 

instruction about them, but note that there were few, if 

any, other persons who were in Mr Pope's situation of 



being a former officer who visited without apparent 

hindrance - to use his own words "I simply marched into 

the office" (transcript, p 175). If this was adverse 

treatment, it was minor. 

b) Whether in consequence of allegations before Select 

Committee on Administration of Aboriginal Affairs 

16. The Committee next directed its attention to the 

question whether the treatment of Mr Pope was in 

consequence of his having given evidence before the 

Senate Select Committee on Aboriginal Affairs. As 

outlined at paragraph 21, the documents of immediate 

relevance to this question were 

(a) Mr Stewart's minute to Mr Wyatt of 

13 December, on which was annotated Mr Wyatt's 

instruction of 2 0  December to Mr McMahon to 

advise Mr Pope of the restrictions imposed on 

his access to Head Office; 

(b) Mr McMahon's letter of 4 January; and 

(c) Mr Stewart's minute of 20 February to 

Divisional Heads and Branch and Regional 

Managers. 

: 7. As mentioned at paragraph 6 above, the letter of 

January clearly stated that it was "in the light of the 

allegations.... made to the Senate Select Committee" 

that the particular requirement was imposed that Mr Pope 

write to the Acting General Manager requesting 

permission to visit the central office. 

4 



3 : ; .  The annotation itself, and the letter conveying the 

instructions, thus are unambiguous. Each directly linked 

the imposition of conditions on Mr Pope's access to the 

Head Office with his "allegations before the Select 

Committee". Mr Stewart's minute of 20 February did not 

mention the Select Committee, but advised all offices of 

the special conditions applicable to Mr Pope. 

3 .  Mr Stewart acknowledged, both in his written submission 

and during evidence before the Committee, that he was 

aware of Mr Wyatt's instruction, and, in exercising his 

delegation, decided to extend that instruction, to apply 

to all ADC offices. The second submission made on behalf 

of Mr Wyatt and Mr Stewart placed great emphasis on the 

terminology of Mr Wyatt's instruction, that is, "in view 

of [the] allesations made to the Senate Select 

Committee". During its hearings, the Committee asked 

both Mr Wyatt and M r  Stewart to specify the allegations 

which caused concern. Neither M r  Wyatt nor Mr Stewart 

was able to recall what was meant by "allegations", thus 

reinforcing the Committee's impression of the atmosphere 

of paranoia and confusion at that time (and see 

paragraph 52). 

4 , .  The Committee, having had available to it the first, 

separate submissions from Mr Wyatt and Mr Stewart, and a 

further joint submission signed on their behalf, 

examined both persons at length on their motivation and 

intention in giving and extending the instruction 

concerning Mr Pope. The Committee also had regard to the 

document "Further Submissions on behalf of Messrs C 

Wyatt and M A Stewart" which was presented at the 

hearing of 29 November and which placed their actions in 

the context of the matters the Committee is required to 

consider (transcript, pp 184-9). 



4 1 .  As previously discussed, the submissions from Mr Wyatt 

and Mr Stewart stressed the question of security of the 

premises. As also previously discussed, the Committee's 

attention was drawn to a number of staff circulars on 

the subject. In particular, a circular was issued to 

staff on 30 November 1988. This was the fourth of a 

series (including one circular issued in 1985 and 

re-issued in July 1987) which addressed the matter. 

Unlike the previous staff circulars, the circular of 30 

November contained the following paragraph: 

"5. Staff on duty who are visited by 

non-official visitors shall request 

authorisation to receive them from their 

Section or Branch Head. Where possible 

visitors are to be received in areas away from 

where sensitive information is being processed 

or displayed. Supervisors are to take this 

into account when approached by staff for 

approval to receive visitors." (Transcript, 

pp 17 and 147) 

Mr Pope had resigned from the ADC on 4 November and was 

not aware of this circular. The circular predated his 

giving evidence to the Select Committee. 

42. Before discussing the evidence given at the hearing, the 

Committee draws attention to paragraph 15 of the 

document "Further Submissions on behalf of Messrs C 

Wyatt and M A Stewart", presented at its hearing, as 

follows: 

"The Committee will be aware of the lengthy 

debate, both inside and outside the 

Parliament, that has surrounded the 

administration of the Aboriginal Affairs 



portfolio and the Aboriginal Development 

Commission. It has meant that for some 

considerable time, Commission business had 

been conducted in a politically turbulent 

atmosphere. Indeed, Senator Tate has recently 

described the atmosphere of the period as one 

of 'tremendous turmoil', an expression we 

respectfully adopt." (Transcript, p 188) 

3. The word "turbulent", used in that paragraph, was also 

used by this Committee, at paragraph 53 of its 18th 

Report, when describing the events in May 1988 

concerning the dismissal of former acting Commissioners 

and the appointment of new acting Commissioners of the 
ADC. The Committee noted the "constant state of 

suspicion and antagonism" at Board level, and is aware 

that this was not confined to the Board level. 

A 4. On 18 October 1988, Mr Pope advised Mr Michael O'Brien, 

the then General Manager of the ADC, that he was 

interested in accepting an offer of management-initiated 

voluntary retirement (Committee papers). His retirement 

took effect on 4 November. Selected events affecting the 

operations of the Aboriginal Development Commission 

during the period from just before Mr Pope's 

notification of his interest in retirement and his 

appearance before the Senate Select Committee are as 

follows: 

10 - 14 October: 

Meeting of ADC in Adelaide, at 

which a number of resolutions, 

including those which were the 



25 & 26 October 

2 November 

3 November 

4 November 

subject of the Committee of 

Privileges' 18th Report, were 

passed. (18th Report, pp 2-4) 

Mr Cedric Wyatt was transferred to 

the position of Acting General 

Manager of the ADC (18th Report, 

P 4 ) -

Hearings of Senate Estimates 

Committee E relating to the 

Estimates of the Aboriginal 

Development Commission 

Senate Select Committee on the 

Administration of Aboriginal 

Affairs reported to the Senate, 

recommending that certain 

questions arising from the 

appearance of witnesses before 

that Committee be referred to the 

Committee of Privileges 

Matters referred to Committee of 

Privileges 

Mr Charles Perkins ceased to 

occupy his positions as Secretary 

to the Department of Aboriginal 

A£fairs and as an acting 

Commissioner of the Aboriginal 

Development Commission 



7 November 

Inquiries by Mr A.A. Menzies, the 

Department of Finance, the Public 

Service Commission and the 

Auditor-General into a number of 

matters concerning Aboriginal 

Affairs and the ADC announced by 

the Minister for Aboriginal 

Af f airs 

8 November 

Matters arising from the hearings 

of Estimates Committee E and the 

appearance of certain witnesses 

before the Select Committee on the 

Administration of Aboriginal 

Affairs referred to the Committee 

of Privileges 

45. It is also to be noted that throughout this period the 

Senate Select Committee on the Administration of 

Aboriginal Affairs was conducting the inquiry on which 

it reported to the Senate in February 1989, and that 

matters relating to the Department of Aboriginal Affairs 

and the Aboriginal Development Commission were the 

subject of much parliamentary debate at the time. It is 

clear from those debates that a significant amount of 

material from both the Department and the ADC was 

available to Senators and members of the House of 

Representatives, and that much of the material had been 

provided without authorisation. As Mr Wyatt put it in 

evidence: 



"There were leaks coming out of the Commission; 

they were coming out like nobody's business." 

(Transcript, p 201) 

Mr Stewart, in his evidence, added: 

"We had just been through a quite intense 

period of the Senate Estimates Committee 

hearings in which there were an inordinate 

number of questions on notice. It was apparent 

that information had been leaked from the 

Department of Aboriginal Affairs and the ADC. 

It was obvious that staff were not discharging 

their responsibilities in regard to security 

of information." (Transcript, pp 236-7) 

4 ;. The concern for security reached its height when the 

Auditor-General began his inquiry. Mr Wyatt stated to 

the Committee: 

"... at that time we had around-the-clock 

guards on our files that the Auditor-General 

wanted to inspect." (Transcript, p 201) 

As Mr Wyatt put it, knowing at the time that so many 

leaks were coming out of the Commission, "in t h e  

enormous pressure we became quite paranoid about t h e  

security of our files and documents, and the building" 

(transcript, p 201). 

47. The sequence of events in relation to Mr Pope at t h i s  

time is relevant. On 23 November, Mr Paul Fitzwarryne, 

then Manager, Corporate Services and Planning, wrote a 

memorandum to Mr Wyatt advising as follows: 



"General Manager 

SECURITP OF COMMISSION DOCUMENTS 

I would like to bring to your notice 3 

matters possibly affecting the security of 

Commission documents and information: 

. M r  Pope, a previous employee of the 

Commission, entered my office while I 

was away on duty. My desk was clear, but 

there were documents in the "in-tray" 

and possibly in that of the Manager, 

Efficiency Audit. 

. While visiting Parliament House I met Mr 

Pope in the Dining Room carrying 2 large 

bags of documents. I do not know whether 

the documents were private or copies of 

documents to which Mr Pope had access 

while an ADC officer. 

According to staff officers, Mr Pope had 

visited Bonner House several times since 

resigning and attempted to discuss 

Commission matters. 

23/11/88 Paul Fitzwarryne [signed]" 

4 9 .  While Mr Wyatt, in his written submission, indicated 

that "No action was taken as a result of this advice", 

in fact two events occurred after the memorandum was 

sent: First, the staff circular relating to security, 

dated 30 November, was issued. This circular contained 

the paragraph, quoted at paragraph 41 above, laying down 

general conditions for the reception of visitors. 



Secondly, in evidence (transcript, pp 204,  2O6), Mr 

Wyatt advised the Committee that he sought advice from a 

detective-sergeant from the Australian Federal Police as 

to "what would constitute a justification to have a 

search warrant issued" on the basis of Mr Fitzwarryne's 

minute. The detective-sergeant advised "that we did not 

have sufficient information based on Mr Fitzwarryne's 

report and I let the matter lie" (transcript, p 2 0 4 ) .  

4'1. On Friday, 9 December, Mr Pope gave evidence, including 

in camera evidence, before the Select Committee on the 

Administration of Aboriginal Affairs. On Tuesday, 13 

December, Mr Stewart wrote the minute to Mr Wyatt, 

reporting that Mr Pope had been seen twice at Bonner 

House the previous day, and Mr Wyatt appended his 

instruction to that minute one week later. 

5 ) .  The Committee questioned both Mr Wyatt and Mr Stewart at 

length on what prompted their actions in such proximity 

to Mr Pope's appearance before the Select Committee. In 

the case of Mr Wyatt, he was asked why, given the 

accumulation of events to which he referred during his 

evidence, culminating in Mr Fitzwarryne's minute, he did 

not impose the condition at that time, rather than after 

Mr Pope had appeared before the Committee (transcript, 

pp 204-7). Mr Wyatt indicated as follows: 

"I did not take action on 2 3  November because 

there was no reason to take action, based on 

an informal discussion with a Federal 

policeman who was visiting on another matter. 

The other point was that taking action when Mr 

Stewart reported to me resulted from an 

accumulation of events in this saga; I made 



the judgment then. Obviously, I did not make 

the judgment at the previous time, perhaps 

when I should have - I do not know. " 

(Transcript, p 206) 

51. Mr Stewart was asked what motivated his minute of 13 

December to M r  Wyatt. He replied: 

"I wrote the internal minute on 12 (sic) 

December in the knowledge of a series of 

events that had been occurring over a 

considerable period of time". (Transcript, p 

233) 

Later, having previously acknowledged that some staff 

had resented the fact that Mr Pope had given in camera 

evidence, that he identified himself with those who had 

that feeling and that he was "hurt" by the fact of M r  

Pope's giving in camera evidence (transcript, p 2 3 2 ) ,  Mr 

Stewart stated: 

"It was merely the fact that there was an 

ex-employee of the ADC who was not an 

Aboriginal and therefore not a potential 

client of the services we provide and who, in 

my mind, posed a potential for disruption of 

administration by his presence in the office. 

It was in that context that I reported his 

presence to the acting general manager . . ." 
(Transcript,p 234) 

52. Many factors were operating, such as the concern for 

security stressed in all submissions to, and evidence at 

the hearing of, the Committee; the disruption to staff 

and concern for morale which were particularly stressed 

by Mr Stewart during his evidence; and the differences 



in philosophy between Mr Pope and some ADC officers. The 

general atmosphere of "paranoia" (see paragraph 46 

above), which permeated the ADC at the relevant times, 

was also relevant to actions taken. 

53. Nevertheless, in the Committee's view, Mr Pope's 

evidence before the Senate Select Committee on the 

Administration of Aboriginal Affairs was a factor in the 

actions subsequently taken against him by Mr Wyatt and 

M r  Stewart. As previously indicated, the words of the 

initial instruction were unambiguous; Mr Stewart was 

aware that a letter embodying those instructions had 

been sent to, but not received by, Mr Pope; and the 

knowledge that the letter had not been received, 

together with advice that Mr Pope had been visiting 

other offices since the instruction had been sent, 

prompted Mr Stewart's decision to extend the instruction 

to all ADC offices. To the extent that Mr Pope's 

evidence, particularly the knowledge that he had given 

evidence in camera, was a factor the Committee has 

concluded that the instruction by Mr Wyatt and the 

minute by M r  Stewart were issued partially in 

consequence of Mr Pope's having given such evidence. 

(c) Whether any contempt of the Senate is involved 

54. Paragraph 23 of this Report sets out the criteria which 

the Committee, and the Senate, are required to take into 

account in determining whether a contempt has been 

committed. As indicated in that paragraph, there was no 

readily available remedy, under paragraph 3(b) of the 

Privilege Resolutions, other than the Senate's power to 

deal with contempt. 



t 5 .  The Committee concluded that the matter came within the 

terms of paragraph 3(a), in that any possible 

molestation of a witness clearly falls squarely within 

the terms of the necessity "to provide reasonable 

protection for the Senate and its committees. .. against 
improper acts tending substantially to obstruct them in 

the performance of their duties", and thus was not 

trivial or unworthy of the attention of the Senate. The 

operations of Senate Committees are dependent upon their 

capacity to receive information from witnesses, by 

compulsion if necessary; with that right comes the 

obligation to protect such witnesses before, during and 

after their giving evidence. Any possible adverse 

treatment of witnesses must therefore, in the 

Committee's view, come within the ambit of paragraph 

3(a), both to protect the individual witness concerned 

and to reassure any prospective witnesses before other 

inquiries that they will receive the appropriate 

protection which the Senate has declared it will 

provide. 

!16.As indicated at paragraph 25 above, the Committee 

adheres to its view that a finding of strict liability 

would be justified only in exceptional circumstances - a 

point also put to the Committee on behalf of Messrs 

Wyatt and Stewart (transcript, paragraph 6, p 186). The 

Committee has concluded that such exceptional 

circumstances do not exist, in that, as previously 

discussed, the adverse treatment was not of a serious 

nature and that the actions taken against M r  Pope were 

not exclusively in consequence of his having given 

evidence before the Select Committee. Nor does the 

Committee consider that subparagraph 3(c)(i) is relevant 

to this matter. 



5 7 .  The Committee has, however, had to decide whether the 

actions outlined in paragraph 52 constituted a 

reasonable excuse under subparagraph 3(c)(ii). 

E8. On each issue on which the Committee was required to 

come to a conclusion (see paragraphs 26, and 34 to 36), 

there was extensive debate within the Committee on 

whether the necessary thresholds were reached. Some 

members of the Committee did not believe that on each 

issue the threshold was reached; others believed that 

the threshold was reached on each of the necessary 

issues. 

9. On balance and in all the circumstances, the Committee 

concludes that there was adverse treatment of Mr Pope, 

although to a minor degree; that it was partially in 

consequence of his having given evidence to the Senate 

Select Committee on the Administration of Aboriginal 

Affairs; and that therefore a finding of contempt should 

be made although it does not constitute a serious 

contempt. 

I c t ion  to be taken 

LO. Having concluded that a contempt of the Senate has been 

committed, the Committee gave consideration to whether 

any further action should be taken in relation to the 

matter. 

t l .  In the first place, the Committee draws attention to the 

comments it has made concerning the difficult 

circumstances under which the Aboriginal Development 

Commission was operating at the time the actions were 

taken. While the Committee does not accept that these 

circumstances constitute a reasonable excuse for the 

commission of the acts, it considers that they may 



fairly be taken into account in mitigation of the 

seriousness of the offence. In addition, the Committee 

has concluded that the adverse treatment of Mr Pope was 

not of a serious nature, in that the benefit of which he 

was deprived and the injury to his reputation were not 

of major significance, and, in this instance, the 

actions did not in fact obstruct the Select Committee in 

the performance of its functions. 

( 2 .  The Committee also draws attention to the concluding 

paragraph of the submission placed before it at the 

hearing of 29 November, as follows: 

"Although, in our respectful submission, we 

have not offended the privilege of the 

Parliament, if the Committee considers that we 

have done so, then we ask but two things: 

that our sincere apologies, hereby 

conveyed to the Committee, are accepted 

by the Senate for a completely unintended 

breach, and 

that the particular and onerous 

circumstances in which we were attempting 

to discharge our responsibilities be 

recognised." (Transcript, p 189) 

1 3 .  It may also be noted that, at the hearing, Mr Wyatt 

spoke with admiration about Mr Pope's abilities 

(transcript, pp 202, 214), accepted that "the use of the 

words in that memo were of an embarrassing and 

injudicious kind" (transcript, p 218), and tendered an 

apology t o  M r  Pope f o r  t h e  u s e  of those w o r d s  

(transcript, p 219). 



6 1 .  The Committee has concluded that, in the light of their 

apology to the Committee and the Senate, no penalty 

should be imposed on either Mr Wyatt or Mr Stewart as a 

consequence of their actions. 

P indings 

65. The Committee finds that, on balance and in all the 

circumstances: 

there was adverse treatment, although to a 
minor degree, of Michael Pope -

(i) by Cedric Wyatt, in that he 
instructed that Mr Pope should make 
formal request in writing before 
visiting the head office of the 
Aboriginal Development Commission, 
and 

(ii) by Michael Stewart, in that he 
extended the instruction to apply to 
all ADC offices and sent a minute to 
that effect to all such offices; 

the adverse treatment in each case was 
partially in consequence of M r  Pope's having 
given evidence to a Senate Committee; 

therefore, a contempt of the Senate was 
committed in each case, although not 
constituting a serious contempt; and 

in the light of Mr Wyatt's and Mr Stewart's 
apology to the Committee and the Senate, no 
further action should be taken. 

accordance with paragraph 2(10) of the Privilege 

Resolutions, the Committee, having determined on 20 

December the findings, at paragraph 65 above, to be 

included in its report, acquainted Mr A. Howie, of 



Minter Ellison, as the representative of Mr Wyatt and Mr 

Pope, of those  findings on t h a t  day. Also on 20  

December, Minter Ellison, on behalf of their clients, 

made submissions on the findings. 

The Committee considered the submissions but resolved to 

adhere to its findings. 

Patricia Giles 

C h a i r  
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MATTER OF PRIVILEGE 
Tk PRESIDENT-In accordance with 

the procedures lpid down by the Senate on 
25 February 1988, Senator Peter Baume has 
raised with me a matter of privilegt. I am 
required by thosc procedures to determine 
whether a motion relating to the matter 
should have precedenct, having regard to 
criteria also laid down by a resolution of the 
Senate. In earlier statements I have indicated 
to the Senate the way in which I apply the 
criteria. 

The matter raised by Senator Peter Baumc 
gives rise to a question of whether a witness 
who gave evidence before a Scnate commit- 
tee has k e n  penalid as a result of giving 
that evidence. This is the same question as 
is raised by other matters which have been 
refened to the Privileges Committee. 
The matter clearly meets tbe criteria laid 

down by the Senate. I have therefore deter- 
mined that a motion relating to the matter 
should have p r d e n a .  I prestnt to the 
Senate the letter from Senator Peter Baume 
and the attached documents to which be has 
referred. The relevant resolution of the Sen- 
ate provides that, where the Scnate is not 
exptctd to m a t  within a week after my 
determination, a motion may be moved on 
the same day. Senator Peter Baume may 
therefore move a motion to refer the matter 
to the Privileges Committa. . . 

Seartor PETER BAUME (New South 
Wales) (10.08)-1 move: 

f h r t  the following matter b referred to the 
Committee of Rivikga: whether there was 
m y  adverse treotmcnt of Mr Michael Popc 
by the Aboriginal Development Commission 
or its o f f a n  in consbqutnct d evibewx givm 
by him to th t  Sekct Committee on the 
Administration of Aboriginal Affairs, and 
whether m y  mtcmpt of the Senate was 
invdved. 

That the ptovisiiosu of the resolution of 3 
November 1988 relating to the powers of the 
Committee of P~ivilegaapply in rrlatian to 
the Committee's inquiry into this matter. 

The mattcr which h the subject of this m* 
tion relates ta evidence which was given last 
year Lo the Senate Select Committcr on the 
Administration of Aboriginal Affairs by Mr 
Michael Popc.Mr Pops was formerly hrrit- 
ant G e n d  Manager of the Aboriginal De-
velopment Commisskm (ADC). He p 
some of his evidence publicly and some in 
camera. His evidence was generally s u w  
tivc of Mrs Shirley McPhmon and the old 
ADC and was, therefore, gencdy critical 
of the reconstituted ADC. 

I now move to the sustance of the matters 
that I wish to bring before the Scnatc and 
which supports the motion which I have 
moved. Mr Prsident, those matten are set 
out in the letter I wrote to you yesterday as 
soon as p i b l e  after I bad become aware 
of the ADC documents. The relevant parts 
of that letter read as follows: 

1 have baowK a w u t  this afternom of the at-
tached ktten. Tbc drrt was sent to Mr Michcl 
Popc by Mr Peter McMahon, Assistant G e n e d  
Manager, Aboriginal Development Commissm on 4 
January 1989. This ktter was sent to inform him 
that, in the hght of the allegations he had made to 
the Senate Sclcct Committee on the Administration 
of Aboriginal Affain tbe acting General Manager
had indicated that Mr Popc wwld aot k permitted 
to visit Bonncr House in the future witbout making 
8 formal request in writing to thc rding G e n d  
Manager. 

The second k t t t r  iin the form of a wculu to 
ADC staff that confirms that the instfuction was 
issued, but in the pnxca extends it to all ADC 
om- t h r o u w t  ~ u s t n l i a .  

On the frot of the h t  letter, the punitive action 
taken against Mr Popc rrixs d i r e l y  from thc fact 
that he gpve nidcncc to the Senate Sclod Committae. 

The kttcr which was attached, which was 
tht letter sent to Mr Pope, is actually a copy. 
It b dated 4 January 1988 and I take it that 
that is meant to be 4 January 1989. That 
letter stata quite specifically that the action 
has been taken 'in the light of tbe rllcgations 
you have made to the h a t e  Select Com-
mittu' and it asserts that the Acting General 
Manager-1 belicve that that k Mr Cedric 
Wyatt-has authoriscd the action. In hand-
writing below the kttcr ir appended an ofii-
ccr's note. The note reads: 
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A b v c  kttcr w u  returned unopened from the 
M a q u a r k  Hortcl. 1 pthcr Mr Pope has moved on 
by that time. 

It is signed C. Kay-that is, Colin Kay-and 
it is dated 20 February 1989. The letter was 
sent by Mr McMahon, the Assistant General 
Manager of the ADC, on 4 January 1989 to 
Mr Michael Pope It did restrict his right to 
visit the headquarters of the A X ,  as set out 
in the letter, a d  it did identify as the teason 
for that action allegations he had ma& in 
his evidence to the Senate Select Committee. 

The second document is a memo sent out 
on 20 February 1989 by Mr Michael Stew- 
art, Assistant General Manager, Corporate 
Service, to divisional heads, branch managers 
at Head Oflice and regional managers. That 
document reah: 

1. The A/8 General Manager has decided that 
should Mr Michael Pope wish to attend an 
ofice of the Aboriginal Development Commis-
sion then he should formally seek and obtain 
prior rpptovrl for my such visit. 

2. Should you directly nctivc r rquts t  from Mr 
Pope to visit an ADC ofice t k n  you should 
refer the matter to the A/g General Manager. 

3. P l t a ~inform Branch Manawn within your 
region of this minute. 

It is signed M. A, Stewart-that is, Michael 
Stewart, Assistant General Manager, C o p -
rate Services. 1 am led to believe that there 
art other pi- of conespondenct within 
the ADC between ofictrs which might assist 
the Privileges Committee. I suggest that the 
Privileges Commjttet might well seek to ob 
tain t h .  

The second letter which 1 have r a d  out 
went further than the k t .  It actually ex-
tended the rquirement for Mr Pope to ob-
tain approval to visit any ADC office 
a n ~ h e r ein Australia. I remind bonourable 
senators again of the clear statement in the 
letter by Mr McMahon that the &&ion was 
taken 'in the light of the allegations he had 
made to the Senate Select Committee'. In 
the same letter it is made clear that the 
decision was one made by the Acting Gen-
eral Manager who, I believe, is Mr Codric 
Wyatt. 

Matter of Prlvilegt 

A pcnon h a l l  not inhd m y  penalty or injury 
upon, or deprive of my ki~fit,another p c m  on 
rcxxwnt d-

(a) the giving or propod giviq of my evidence; 
a 

(b) any cvi<kncc dvm a to k given, before a 
House or a Committot. 

Penalty: 
(a) in the cue d a natural person, S5.000 a 

imprisonment f a  6 m t h r ,  a 
(b) in the crrc of r cwpocltiocr, $25,000. 

I observe that that section has been writ- 
ten to cover the most &ow kinds of off- 
ences which might be d t t d .  There on, 
however, other grounds which may be called 
upon. There k a common law offence of 
contempt of parliament to which we should 
also address ounclvcs. 

On the face of it, this seem to be an 
instance of the kind covered by section 12 
of the Parliamentary Privileges Act. It ap 
pears to have been done by an oflicer of tbe 
Commission acting for that Commission. Of 
course, at this time we bo not know wbether 
or not the commissionen of the ADC or-
dered the action or whether it was taken 
solely by and on behalf of Mr Wyatt )rimself. 

This is the third occasion in just a few 
months that the Senate bas refer4 to the 
Committet of Rid- matters relating to 
the apprance  of witnesses before the Sen-
ate Select Committee into the Administra-
tion of Aboriginal Affain. One matter-that 
relating to the appearance of certain wit-
nesses; wbo paid for tbern; whetbet the d-
mates committee was properly informed on 
the matter-has alrcady been determined. 
The second matter, relating to certain actions 
taken against Mn McPhenon and Mr 
O'Brien, awaits determination by the Rivi-
leges Committee aad I do not intend to 
canvass that matter here. However, on r 
separate matter, I observe in passing that Mr 
O'Brien bas still not received tbe reasons 
which he sought in October--

Senator Robert Ray-Mr President, I take 
a point of order. Senator Baume is speakmg 
to a reference to the Privileges Committee 
of this matter. I think it would be much 
better if we restrict4 ourscIves to that mat- 

I remind honourable senators of the r t l ~  ter and did not start discuss* otber refcr- 
vant provisions of the Parliamentary Privi- ences to tbe Privileges Comrmttac. I know 
leges Act. Section 12 (2) states: he said he was doing so in passing but--
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S -tor PETER BAUME-Mr President, Within the Watminster system for centu- 
I un lcrstand Senator Rayf point. I am king ria the High Coua of Parlinmcnt has of-
met culous in not speaking to the matter fered protrction to witnarcs. Wc & u, hcrc 
k fc  re the Privileges Committee. The matter bccaw we believe in the right of the S e ~ t e  
whi h I am raising now has nothing to do and of Senate cotnmittcer to hear witnasq
wit1 the reference before the Privileges to receive evi&ncr and not to b v c  t h ~  
Cot imittat. witnesses scared off or punisW for appear-

Question resolved in the affirmative. 
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&INAL 
LOPMENT 
VllSSION 

fir Michael Pope 
=/o Macquarie Private Hotel 
Vational Circuit 
3ARTON ACT 2600 

)ear Mr Fope 

rhe ac t ing  Oeneral Manager has noted t h a t  ycu have on occasi o n s  
)een visi ting Bonner House. He has asked me t o  advise  you t h a t  
.n t h e  light of t h e  allegations you have made t o  the  Senate  

, ;elect Committee he has asked t h a t  should you wish t o  visit 
:lonner House in the future would you please make a formal 
:eguest in writing to Mr Wyatt for his consideration. 

"ours sincerely 

J 
1 eter McMahon 
Issistant General Manager 
t dministratioo 
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2. Should you directty receive a request from Mr Pope to v M  an ADC office 
then you should refer the m8ftw to the A/g General Manager. 

3. Please *hbmBranch Managers within your region d this minute. 
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Dea::Ma Lynch 

M e w  rr H Stewart & C Wyrtt - Raferanco 9 Maroh 1989 

W e  I hank you for your l e t ter  dated 4 December and for the copier of 
t h e  Hanoard tranocript  enclosed therein.  

I n  i s l a t i o n  to the opportunity to illuetrate patticular pointr, w e  
makc the following reepectful obeervationr: 

1. Prior to 9 December 1988, a well established recur i ty  teginr
existed within Commlerion officee. Relevant documentary 
evidence compriser: 

Staff  Circular lo 10/85 dated 24  January 1985, 
Re-issue of the above Circular on 28 July 1981.  
Staff Circular No 48/88 dated 13 July 1988. 
S t a f f  Circular No 74 /88  dated 30 November 1988. 

Mr Pope knew of S t a f f  Circular No 48/88 (tranecript page 163)
and therefore knew what it r a i d  about maintaining phyeical 
recurity to prevent unauthorieed access and in r e l a t i o n  t o  
prohibiting oral communications dealing with Conmiosion 
aatterr being given t o  anyone outeide the AM: without 
authoriration. Yet after h i #  retirement, Mr Pope apparently 
deliberately flouted the circular and placed ADC staff in a 
very difficult porition; see tran~criptpager 169 (the 



'general intoreat  qurrtion') and 175 ( ' I  rimply matched into 
the offios'). 

Mr Pope agrees that before he gave evidence t o  the  6016ct 
Committee on 9 December 1988, h i 8  view8 a b u t  certain 
operationu of the Aboriginal Development Comaireion and 
certain actionr o f  mearberm of the Board of that Csmmie$ion 
were known to Merrrr Stewart and Wyrrtt and other8 in thm 
Conmireion'r renior management (tranrcript page 181). Thore 
views were that the member8 of  the Cormairrion Board 
encouraged or tolerated intimidation (tranrcript 9 December 
1988 page 1230) ;  that  the Board ignored profe~rlonaladvice, 
acted in an unbusineeolike manner and failed t o  treat support
e t a f f  properly (transcript 9 December 1988 page 1230); that 
the Board member8 made bad and unwiee dwirrionr and made 
decision8 prompted by considerationo of relf intereet 
(transcript 9 December 1988 page 1231); that  Board meetings 
were o f t e n  conducted in a reprehenrible rcrnner (ttanrcript 
9 December 1988 page 1 2 3 1 ) ;  and that  the  Boalcd would 
knowingly commit contempt of the Parliament ( tranecript  
9 December 1988 page 1 2 2 9 ) .  

Given these well known views concerning the Comi8eion and 
the membere of the Board, Mr Pope agrees that a condition 
requiring prior approval before viriting non-public areas of 
Commieeion offices would be reaeonable (tranrcript page 1 8 2 ) .  

There is no suggestion t h a t  Mr Pope was eomehow excluded or 
banned froa Commieeion off ice8 (transcript page 182) and he 
could have a t  any time made a requeet for approval to vieit 
an office, but chose not to do so (tranrcript pages 181 and 
182) .  

There has been no material effect on Mr Pope ar a rerult  of 
the so called 'exclusion$; he expresrer, concatn about effect8 
on hie ooclal  life and to h i s  reputation asrocfated with 
exclusion but these were imagined effectr because at no rtage 
har it ever been raid, either in the  document8 in quartion or 
in any other information conveyed t o  ?4x Pope, that  he was 
excluded from the premises (tranecript pager 163 and 1 8 2 ) .  
In truth,  he has rutfered no penalty or injury, nor received 
any adverse treatment. 

In January 1989,  Mr Wyatt was not really aware of the Senate 
Resolution of 25 February 1988 although he had been told 
certain alarming thing8 about what the Privileger Committee 
could do ( transcript  page 2 0 3 ) .  Normally a letter of the 
k ind  oent to Mr Pope would have gone t o  legal branch for 
draf t ing  but t h i s  d i d  not occur in thir inrtance and i r  
acmething which Mr Wyatt accepts a8 having been his fault 
(transcript page 191). Tho letter of 4 January war not 
eigned by Ur Wyatt and was not reen by him until the matter 
was f i r e t  mentioned in the Senate (transcript page 1931, 
namely in March 1989. At this tine, Mr Wyatt recognised the 
letter ae ' the moat atupid thing I had ever wtittsn, becauee 
there was absolutely no intent ion to penaliue Michael Pope in 
any way whateoevet' ( transcript  page 2 0 3 ) .  



7 .  Tho i n t a n t  of the letter  dated 4 January w a r  rimply to deny 
Hr Pope acceea to material he was not authoriaed to ree 
(tranecript page 218)  - a rearonable condition in Mr Popet# 
own view ( tranrcript  page 1 8 2 ) .  

8 .  The g i r t  of the i n t e n t  behind Mr Stewartt# broadening of the 
rcopa of the spirit of Mr Wyatt'r inrtruction in reaorded at 
transcript page 229: 

... it was painfully obvious a t  the t ime that  we 
needed to address officer reoponribilitier in 
dirplaying some common oenso and rerponsibilitles in 
receiving rtaff into the office who had not made their 
intentlono known and who represented an alternative 
policy position. The potential war there to dirrupt
their work and t o  g ive  that  psychological disruption 
to what management and the Board ware trying to 
aahieve,  

Clearly ,  this had nothing whatsoever t o  do with Mt Popetr 
evidence to the Select Committee. 

In the circumotances, we subrnit that there has been no contempt of 
the Senate. 

You re faithfully 
MI24 PER ELLISON 





~ELSLOPMENT 

. Chairman . General 

I have received om staff a8 to the status of 
sc bmissions and e .above Committee. 

2 .  The startin nalysis is the  Senate's motion 
of 1 June 1988. at resolution states: 

(9)That the committee and any sub-committee have power to send 
for and examine persons, papers and records ..: 

3 .  Clearly the Committee has all witnesses and 
ex mine  documents. Evidence ses t o  a Parliamentary
Co~unitteeis covered by Par11 ege. This means t h a t  a 
pe:son who makes statements as e v i  
a c 4 o n s  for, say, defamation. Fur rotected from 
t h ~eats ,  a3 such an action would b 

4 .  A witness can request  the right to give evidenc 
whj le the Committees have, t o  my knowledge, alway
mahta ined  confidentiality in euch circumet 
thc prerogative of the Committee whether it 
put l i c  in its proceedings and its report. 
prefer evidence t o  be given at  public hearin 

5 .  What usually happens 18 that the Committee I n v i t e s  
by advertisements i n  the newspapers. It 18 far better 
w r i t t e n  submission. The Committee decides who it will 
witless. 4 

6 .  The Committee usually writes to key organlsationsb? 
ind iv idua le  seeking submissions or oral evidence. 
has the power to summon8 a wi tness  i f  that I s  warranted. 

I 

7 .  A formal submission from the ADC nuf& etate that I t  fs from the 
mc and should set out the policies and objectives relevant. A 

1 



I 
appearing in an official capacity for the MK: can decline 

questions which might require the witness to  be crit ical  

y pereon can lodge a eubmfsaion dealing with the Tema of 
t o  t Committee. A submission from an officer of tho

'2omnieeion who%ee n o t  have formal approval of the Board to make 
t h a t  submi ade in a private capacity. The person xnuLm& 

1 Commission views in such a submission or in 
, as a private individual, might want to 
about theories on organisational etructurer . 

i t h ,  would probably cause no 
it is only that officers own views. 

that, i n  good conscience,he/she must 
to the Committee runs into  a "grey
stle blowerm-can be adversely affected; 

this is common y cases 'whistle blowers" are 
mcbtivated by c hey believe %a in t h e  public
i~rterest. If that they must bring certain 

t tee  then should contact the 
Cornmi t t e e  Secretary fo request could also be made t o  
hi ve thc matter consid hairman of the Committee on an 
i~ formal basis. This an invitation for officers to approach 
tl e Committee as such actioll should only ever be taken after 
cere fu l  consideration by the  officer. T b ~ r eare alternatives to 
agproaching a committee and they are t o m e  the matter with a 
s t  perior. 

10. The address .for the 

Mr Derek Abbott 
S e  xetary 
Se late Select Committee on 
Ab x i g l n a l  Af fair8 
Thl! Senate 
Pa :liament House 
CAIIBERRA ACT 2600 

(telephone (062) 773580) 

(Special Duties) . 
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APPENDIX D 
BONNER HOUSE 
Neptune Street 

AB. IIGINAL Woden A.C.T. 2606 

DEVELOPMENT P.O. Box 1200, Woden A.C.T. 2606 

COMIMISSION Telephone: (062) 891 666 

MR MICHAEL POPE 

1. In response to my enquiry you today 
of 4 January 1989 was returned unopened from Macquarie Hostel. 

2. 1 have decided, as Delegate, to broaden the scope of Mr Wyatts decision to 
include all offices of the Aboriginal Development Commission. 

3. 1 have despatched an advice to all Regional offices to that effect (copy
attached). 

4. Please monitor for adherence. 

(Michael Stewart) 
Assistant General Manager 

Corporate Services 

2- February 1989 

DX5708 CANRFRRA 






