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REPORT

Introduction

1.

On 9 March 1989, the following matter was referred to

the Committee of Privileges:

"Whether there was any adverse treatment of Mr
Michael Pope by the Aboriginal Development
Commission or its officers in consequence of
evidence given by him to the Select Committee
on the Administration of Aboriginal Affairs
and whether any contempt of the Senate was

involved."

The President’s statement when he determined on that day
to give precedence to the motion, the documents which he
tabled and the debate on the motion are at Appendix A to

this report.

In the course of its deliberations, the Committee wrote
successively to Mr Cedric Wyatt, former Acting General
Manager of the Aboriginal Development Commission (ADC),
who gave the instruction which resulted in the letter at
Appendix A5 to this Report, Mr Michael Pope, the witness
before the Senate Select Committee to whom the letter
was addressed, and Mr Michael Stewart, the current
Acting General Manager of the Commission, who wrote the
Minute at Appendix A6, seeking written submissions on
the terms of reference. In its letter to Mr Wyatt, the
Committee sought, and subsequently received, all
original documents in the custody of the Commission or
its officers relating to the matter.



}. Following consideration of the submissions, which arve
incorporated at pp 3-154 in the Hansard record of the
Committee’s proceedings, the Committee decided to take
oral evidence on the matter on 30 August. Owing to the
pilots’ dispute, the hearing proposed for that night was
postponed. Despite a number of attempts by the Committee
to arrange a hearing soon thereafter, it was not until
29 November that the hearing could be arranged. In the
meantime, the Committee received a further submission on
behalf of Messrs Wyatt and Stewart (see transcript,
pp 155-8). All submissions made by each of Mr Wyatt, Mr
Stewart and Mr Pope were transmitted to the relevant
persons, on a confidential basis. On the night of the
hearing, Mr Wyatt, at the Committee’s request, read into
the record another submission on behalf of himself and
Mr Stewart (see transcript, pp 184-9). Mr Wyatt and Mr
Stewart were accompanied by Mr A.A. Howie, of Minter
Ellison. Mr Pope and his legal adviser, Mr G. Walker, of
Crossin Power Haslem, were present throughout the
proceedings. On 11 December, a further communication was
received from Mr Howie, of Minter Ellison, which is at
Appendix B to this Report.

3ackground

The circumstances giving rise to the reference of the

matter to the Committee were as follows:

2. Mr Michael Pope, until his resignation on 4 November
1988, had been a senior officer of the Aboriginal
Development Commission. At some time late in February
1989 Mr Pope became aware of a minute sent by Mr Michael
Stewart, in his capacity as Assistant General Manager,
Corporate Services, ADC, advising all Divisional Heads,
Branch Managers (Head Office) and Regional Managers that

"The A/g General Manager [Mr Wyatt] has decided that

2.



should Mr Michael Pope wish to attend an office of the
Aboriginal Development Commission then he should
formally seek and obtain prior approval for any such
visit". The minute went on to say that, should any of
those people directly receive a request from Mr Pope to
visit an Aboriginal Development Commission office, then
they should refer the matter to the Acting'General
Manager. The minute concluded with an instruction that
Regional Managers inform Branch Managers within their
region of the minute. The minute was dated 20 February
1989.

Mr Pope, having become aware of the minute, rang the
central office on 27 February, and was advised by Mr
Colin Kay, who, at that time, was the Acting Assistant
General Manager, Administration, that the previous
Acting Assistant General Manager Administration (Mr
Peter McMahon) had written to Mr Pope in early January
advising that, should he wish to visit Bonner House (the
Head Office of the ADC), he should first contact Mr
Cedric Wyatt, Acting General Manager. Mr Kay sent a
memorandum to the Acting General Manager (Mr Wyatt)
seeking his approval, in accordance with Mr Pope'’s
request, to provide a copy of the letter to Mr Pope. Mr
Wyatt approved the recommendation on 28 February. The
letter, dated 4 January 1988 [sic], read as follows:

"The acting General Manager has noted that you
have on occasions been visiting Bonner House.
He has asked me to advise you that in__ the
light of the allegations you have made to the

Senate Select Committee (emphasis added) he
has asked that should you wish to visit Bonner
House in the future would you please make a
formal request in writing to Mr Wyatt for his

consideration." (Transcript, p 7)
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An annotation on the letter read as follows:

"Above letter was returned unopened from the
Macquarie Hostel. I gather Mr Pope had moved
on by that time. C.Kay 20/2/89."

The letter of 4 January was despatched to Mr Pope on 1
March 1989.

As indicated during debate in the Senate, the letter
from Mr Wyatt to Mr Pope, and the subsequent minute by
Mr Stewart, prompted the reference to the Committee of
Privileges.

In each of their submissions in response to the
Committee’s invitation, Mr Wyatt and Mr Stewart
indicated that their primary concern in taking the
action relating to Mr Pope related to the security of
the Commission’s offices and information held by the
Commission. Mr Wyatt’s submission, after setting out
facts in relation to the sending of the letter,
concluded, as follows:

"At all times my concern was for the security
of the Commission’s offices and information.
At no time was it intended to restrict or
penalise or deprive Mr Pope from any benefit
on account of evidence given to a Senate
Committee by issuing that instruction although
there may have been a potential for this
misunderstanding.



10.

11.

It was my intention to merely remind Mr Pope
that as a former employee of the Aboriginal
Development Commission, he did not have free

access to the Commission.

My prime concern has been and remains the
security of the Commission’s offices and
information held by the Commission."

(Transcript, p 5)

Enclosed as attachments to the submission were three
staff circulars on security of information as follows:
10/85, dated 24 January 1985, re-issued 28 July 1987;
48/88, dated 13 July 1988; and 74/88, dated 30 November
1988. 1In evidence (transcript p 191) reference was made
to a further memorandum to all staff, from the then
Principal Legal Officer, concerning responsibilities of
individuals giving evidence before Select Committees,
but the Committee was advised that it could not be
located. The Committee believes that the document in
question was included in the submission made by
Commissioners of the ADC to its earlier inquiry, tabled
with its Report on 16 June, and has included it at
Appendix C to this Report, for completeness. The
document 1is not, however, in the Committee’s view, of

particular significance to its current inquiry.

Mr Wyatt’s submission advised the Committee that, on 23
November, the then Manager, Corporate Planning and
Review Branch, reported three matters relating to Mr
Pope (transcript, p 9). The submission also drew
attention to a minute by Mr Michael Stewart, dated 13
December, advising Mr Wyatt of the presence of Mr Pope

in Bonner House on at least two occasions on Monday, 12



12.

13.

December 1988 (transcript, p 10). On that hand-written
minute, Mr Wyatt, who advised the Committee that he saw

the minute on 20 December, wrote the following:
"Mr McMahon

In view of Mr Pope’'s allegations to the
Senate Select C’'tee, I consider that
further visits to this office be made by
formal request in writing to me. Pls
advise Mr Pope accordingly. CW 20/12."
(Transcript, p 10)

Mr Stewart, in his submission to the Committee
(transcript pp 153-4), also advised the Committee of his
concern about security. In particular, he advised that
he had written the minute of 13 December to Mr Wyatt
reporting Mr Pope’s presence on the previous day
because:

"I was concerned at his presence in an
office in the building in view of the
security of the Commission’s offices and
information held by the Commission. My
concern was strengthened by my knowledge
that there had been unauthorised releases
of information to the Senate Select

Committee, other inquiries and persons."

Later in his submission (transcript, p 153), Mr Stewart
indicated that "I did not make any judgement in regard
to Mr Pope being a source for the unauthorised release
of information", and at the Committee’s hearing stated:
"I have not suspected Mr Pope of leaking information"
(transcript, p 226). Mr Wyatt, who had not specifically
addressed this matter in his submission, was asked

6.
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whether Mr Pope might have posed a greater threat to the
security of the Commission’s offices than other former

officers or employees. He responded:

"I do not know whether there was a serious
threat. I think what I was trying to do was
this. Mr Pope had 1left the employ of the
Commission, had on a number of occasions been
seen in the building. I suppose that I wanted
to make absolutely clear to him that he did
have access to and was privy to a lot of
confidential information, probably more so
than anybody else and at that time we had
around-the-clock guards on our files that the
Auditor-General wanted to inspect and in view
of that knowledge I was concerned. There were
leaks coming out of the Commission; they were
coming out like nobody'’s business. A number of
other people were suspected but in fact nobody
was ever able to bring any evidence to that
effect. But certainly there were a lot of
leaks..." (Transcript, p 201)

Mr Stewart went on to advise the Committee that in
February 1989 he became aware that Mr Pope had also
visited the Commission’s offices in Brisbane and Sydney.
(In evidence before the Committee (transcript, p 167) Mr
Pope indicated that he had not visited the Brisbane
office but had visited the Sydney office. Mr Stewart
accepted that the information provided to him about the
Brisbane office was inaccurate (transcript, pp 237,
238).) Mr Stewart further advised that he was aware of
the letter of 4 January, written by Mr McMahon at Mr
Wyatt’s request. On hearing of the alleged visit to the

Brisbane office, and, on 20 February, to the Sydney

7.



office, he checked with the Acting Assistant General
Manager, Administration, and was advised that the letter
had been returned to the Commission. Mr Stewart decided,
in the absence of the Acting General Manager, to issue a
staff circular dated 20 February "in similar terms to Mr
McMahon’s letter of 4 January" (transcript, p 153). In a
covering note advising the Acting Assistant General
Manager, Administration (Mr Kay) of his actions, Mr
Stewart made the following statement:

I have decided, as Delegate, to broaden the
scope of Mr Wyatts decision to include all
offices of the Aboriginal Development

Commission. (Appendix D)
15. Mr Stewart’s submission concluded, as follows:

"At no time did I intend to restrict or
penalise or deprive Mr Pope from any benefit
on account of evidence given to a Senate
Committee by issuing that circular although
there may have been some potential for this
misunderstanding. I did not make any judgement
in regard to Mr Pope being a source for the

unauthorised release of information ....

All I endeavoured to do was to ensure the
Commission’s staff were aware that as a former
employee of the Commission, Mr Pope did not
have free access to the Commission.

My prime concern has been and remains the
general principle of security of the
Commission’s offices and information held by

the Commission." (Transcript, pp 153-4)



16.

In their later submission to the Committee, signed on
their behalf by Mr A.A. Howie, from Minter Ellison, the
question of security was again dominant (see transcript,
pp 156 - 7). In that submission, a further point was put
to the Committee, viz, "the wish of both Mr Wyatt and Mr
Stewart to minimise the disruption to staff performance
engendered by the public debate concerning the
Commission and Aboriginal affairs generally" (p 157).
The submission then asserts that "at no stage has there
been any adverse treatment of Mr Pope in consequence of

evidence given to the Select Committee". It continues:

"To our mind, it was important that staff
concentrate on Commission business so as to
better serve the Commission’s clients. Quite
simply, we wished to allow staff to go about
their business unhindered during working hours
by wvisitors who we knew from their public
remarks espoused a philosophy about Aboriginal
affairs in many respects quite different from
the view of the Commission and its own staff.

Indeed, this is supported by the terms of the
letter of 4 January. That letter refers not to
the fact of giving evidence, but to the
allegations that Mr Pope made to the Select
Committee. In other words, Mr Pope’s quite
different philosophy made it necessary, we
considered, to control his presence on
Commission premises and involvement with
Commission personnel during working hours. It
was merely coincidental that it was in the
forum of the Select Committee that Mr Pope’s
philosophy was so forcefully announced."



7. This submission went on to state that :

"In hindsight, it may be that the wording
might have been differently expressed, but the
intent behind the letter always related only
to the security of Commission business and the
on-the-job performance of 1its personnel. No
contempt of the Senate was intended nor, we
respectfully submit, committed."

l8. Mr Pope’s submission (transcript, pp 20-152) included
what he regarded as concerns about the letter from Mr
Wyatt and the minute circulated by Mr Stewart, as
follows:

"l. A penalty was being inflicted on me

specifically because of ’allegations you

have made to the Senate Select
Committee’.
2. Notice of this had been widely published

in a manner likely to cause and actually
causing me injury.

3. When I gave evidence to the Committee,
(a) I was no longer an ADC employee and
(b) I did so in a private capacity as an
Australian citizen.

4. The public evidence given was either a
matter of fact or opinion, known to
former Commissioners or ascertainable
from questions in Parliament or under the

Freedom of Information Act.

10.
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2(.

5. It was not a condition of my employment
in the ADC that after leaving the ADC I
should not make disclosures of the kind

made.

6. The public evidence given did not
disclose other ADC information of a
commercial-in-confidence nature."

(Transcript, pp 22-3)

In his submission (transcript, pp 28-29) and evidence
(pp 169, 178-9) Mr Pope advised the Committee that the
first of the visits he made on 12 December, and referred
to in Mr Stewart'’s minute of 13 December, was to see Mr
Michael O’Brien, during the lunch break. Mr O’Brien was
the former General Manager of the ADC, who was
performing special duties in relation to the Aboriginal
and Torres Strait Islander Commission proposal. Mr
O’Brien was not available, and instead Mr Pope saw Mrs
Shirley McPherson, Chairman of the Commission, with whom
he had a cup of coffee. He advised her that he would
return at 5 p.m., that is, after official working hours,
to see Mr O’'Brien. This he did, and was seen by Mr
Stewart making a telephone call from Mr O’Brien’s
office, while Mr O’'Brien was not present. Mr Pope
advised the Committee that Mr O’Brien had been in his
office when he first arrived; Mr O'’Brien left the
office, but before he did so Mr Pope asked his
permission to make a telephone call during his absence.
He was still on the phone when Mr O‘Brien returned.

Mr Pope concluded that the letter and minute were
intended and did, in fact, impose a penalty on him, and
caused him injury, because of evidence he gave to the
Select Committee on the Administration of Aboriginal
Affairs (transcript, p 31).

11.



Pirpose of hearing

21L.

The purpose of the Committee’s hearing on 29 November
was to receive oral evidence to assist its deliberations
on the questions it was required to determine. The
material of particular relevance to its terms of

reference consisted of:

(a) a minute from Mr Stewart, dated 13 December
1988, four days after Mr Pope gave evidence to
the Senate Select Committee, advising that Mr
Pope had twice been seen on the 5th floor of
Bonner House (the Head Office of the ADC), the
second time in an office left unattended by
the officer concerned (Mr Michael O’Brien,
former General Manager of the ADC). That
minute also included the annotation, dated
20 December, quoted at paragraph 11 above,
from Mr Cedric Wyatt which gave the
instruction to Mr McMahon that "In view of Mr
Pope’s allegations to the Senate Select
C(ommit)tee" further visits to "this office"
be made by "formal request in writing" to Mr
Wyatt and that Mr Pope be advised accordingly;

(b) the initially undelivered letter to Mr Pope
dated 4 January, from Mr McMahon, carrying out
Mr Wyatt’s instruction; and

(c) Mr Stewart’s minute of 20 February, sent to

all offices, extending the instruction to
apply to all ADC offices.

12.



I1ssues for determination

22.

When examining the question whether there was any
adverse treatment of Mr Pope in consequence of his
giving evidence before the Senate Select Committee, the
Committee focussed upon paragraph 6(11) of the Privilege
Resolutions, as follows:

6(11) A person shall not inflict any penalty or
injury wupon, or deprive of any benefit,
another person on account of any evidence
given or to be given before the Senate or
a committee.

In paragraph 28 of the Committee’s 18th Report, tabled
on 16 June 1989 ,relating to possible interference with
witnesses in consequence of their giving evidence before
the Senate Select Committee on the Administration of
Aboriginal Affairs, the Committee drew attention to the
criteria which it is required to take into account when

inquiring into any matter referred to it:

3(a) the principle that the Senate’s power to
adjudge and deal with contempts should be used
only where it is necessary to provide
reasonable protection for the Senate and its
committees and for Senators against improper
acts tending substantially to obstruct them in
the performance of their functions, and should
not be used in respect of matters which appear
to be of a trivial nature or unworthy of the
attention of the Senate;

(b) the existence of any remedy other than that
power for any act which may be held to be a

contempt; and

13.
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2.

(c) whether a person who committed any act which

may be held to be a contempt:

(1) knowingly committed that act, or

(ii) had any reasonable excuse for the

commission of that act.

In the present case, as in the previous case which also
concerned the ADC, the Committee decided that the
criterion in 3(b) was inapplicable in that there was no
readily available remedy other than the Senate’s power
to deal with contempt. It decided, however, that the
other criteria were relevant and took them into

consideration in making its findings on this reference.

The Committee, at paragraph 30 of its 18th Report,
emphasised that it, and the Senate, may find that a
contempt has been committed even in the absence of any
intention on the part of the person or persons to commit
any act which may be held to be a contempt. The
Committee continues to be of the view that such a
finding of strict liability would be justified only in
exceptional circumstances. The damage to the Senate and
its committees resulting from any such acts would need
to be of a most serious kind. For reasons which are
discussed at paragraph 56 below, the Committee
concluded, as in the previous ADC case, that this matter
did not warrant being considered with a view to such a
finding.

14.



Qiestions for consideration

25.

(a)

27.

The terms of reference given to the Committee were in

three parts:

(a) whether there was any adverse treatment of Mr
Pope;

(b) if so, whether such adverse treatment was in

consequence of (emphasis added) his having

given evidence before the Senate Select
Committee on the Administration of Aboriginal
Affairs; and

(c) if so, whether such adverse treatment

constituted a contempt of the Senate.

Possible adverse treatment

The question whether Mr Pope had been adversely treated
by the issuing of the letter and the minute was the
first matter discusséd by the Committee, although there
was general agreement that it was closely linked to the
second question, that is, whether any adverse treatment
was in consequence of Mr Pope’s having given evidence to
the Select Committee. As noted previously at paragraph
18, Mr Pope’s submission stated that the actions of Mr
Wyatt and Mr Stewart inflicted a penalty and had caused
him injury, and counsel for Mr Pope also mentioned in
his closing statement that Mr Pope had suffered a
deprivation of benefit (transcript, p 249).

The Committee considered the question separately in
respect of the actions taken by Mr Wyatt and Mr Stewart.

In the case of Mr Wyatt, his communication was to Mr

15.



29.

Pope only, and involved what was alleged to be the
deprivation of a benefit, that is, a
previously-availed-of opportunity to visit former
colleagues without hindrance. As Mr Pope acknowledged,
as a former employee of the ADC he did not have a right
of entry to the working areas of the building, and the
ADC did not have the right to, and in fact did not,
place a restriction on his capacity to meet officers
elsewhere. Mr Pope interpreted the extent of the
condition imposed on him to include the public areas of
ADC offices. Mr Wyatt and Mr Stewart, on the other hand,
indicated that they had no intention of preventing Mr
Pope from visiting such public areas. The Committee
believes the instruction was not completely clear on
this matter, but 1in any case accepts Mr Pope’s
reluctance to visit the public areas. Despite the option
available to him to test the condition by requesting
permission, he did not do so, though the Committee
understands his wunwillingness to do so in the
circumstances.

Mr Pope pointed out (transcript, p 162) that officers in
the Head Office were aware that the condition had been
imposed in view of the "allegations I made to the Senate
Select Committee" and, as he put it, "it has not
improved my reputation". It is fair to comment, however,
that the reason for Mr Wyatt’s decision would have been
known to relatively few people, and thus any injury to
Mr Pope'’s reputation was likely to be marginal. It is
also fair to comment that Mr Pope was known at Head
Office, where he had worked for a number of years, and
thus persons in that office would in all likelihood have

had the opportunity to make their own judgment about his
reputation.

16.



30.

31.

Mr Stewart’s minute, on the other hand, was circulated,
and extended the condition to apply to all ADC offices
throughout Australia. It did not state any reason for
the instruction. The minute, which was headed "MR
MICHAEL POPE", advised of a decision of the Acting
General Manager, which in fact had not been made by Mr
Wyatt who "was not aware that the  circular was to be
issued and had not given any instructions in this
regard" (transcript, p 5), that "should Mr Michael Pope
wish to attend an office of the Aboriginal Development
Commission then he should formally seek and obtain prior
approval for any such visit" and that any such request
should be referred to the Acting General Manager
(transcript, p 19).

Mr Stewart explained to the Committee that, when he
discovered that Mr Wyatt’s letter to Mr Pope had been
returned undelivered (transcript, pp 153, 227) and thus
that Mr Pope would be unaware of the requirement to seek
permission to visit Head Office, he considered that "by
far the easiest way to achieve the objective would be to
give a direction to staff who would be the recipient of
Mr Pope'’s visitations" (transcript, p 237). He explained
his decision to broaden the scope of Mr Wyatt’s
instruction in the following terms:

"A trend was starting to be established - I
had what I now know to be a wrong report that
Mr Pope had visited the Brisbane office. But
there was a trend that was clearly starting to
be established that the only effective means
of giving expression to Mr Wyatt’s letter was
to bring it to the attention of staff. At the
time Mr Wyatt was interstate and he had left
me with his administrative delegations, so I

felt it incumbent upon myself to take a

17.



3¢,

responsible action to broaden the scope and to
bring it to the attention of officers that
this requirement for Mr Pope to request and
receive formal approval before visits occurred
was in place; that this was the wish of the
general manager. It was not in place,
obviously, because Mr Pope had not received
the letter." (Transcript, pp 237-8)

The effect of Mr Stewart’s minute was to advise all
offices throughout Australia that a special condition
was to be imposed on a named person, concerning access
to ADC offices. In this context it may be recalled that
the staff circular of 30 November did not impose a
requirement that permission must be sought from the
Acting General Manager, and evidence before the
Committee indicates that Mr Pope was the only person who
was the subject of special instructions. Further,
although Mr Stewart’'s minute did not set out the
condition, contained in Mr Wyatt’s letter, that Mr Pope
must apply to him in writing for permission to visit
Head Office, all staff were advised that any requests
from Mr Pope were to be referred to Mr Wyatt, who had
imposed the original condition that requests from Mr
Pope must be in writing.

Despite questioning, neither Mr Pope nor his counsel
expanded on the allegations that his reputation had been
harmed or on the assertion of adverse treatment in terms
of penalty or injury. The Committee accepts Mr Wyatt'’s
evidence that Mr Pope'’s reputation was high, and was
undiminished by the minute.

The Committee, having examined the issues in the terms

of Privileges Resolution 6(11), observes -

18.



(a) there was no benefit, as of right; the benefit
that Mr Pope lost was one for which permission
had been granted by implication since no
objection to his presence had been conveyed to
him on his previous visits;

(b) to the extent that Mr Pope had to seek
permission to visit, that might be regarded as a
penalty, but not one that was unreasonable or
onerous; Mr Pope himself described it as
reasonable; and

(c) the injury complained of - harm to his
reputation - was not specifically substantiated;
any effect on his reputation was mainly in his
own mind; the highest it was put by Mr Pope was
an assertion that "it has not improved my
reputation" (transcript, p 162). However, it may
be reasonable to assume that at least some
officers of the Commission might have regarded a
person who was the subject of a minute imposing
special conditions with some degree of
suspicion. The question of reputation is not as
relevant to Mr Wyatt, as his action led only to
a letter to Mr Pope, not a circulated minute as
in Mr Stewart’s case.

The Committee also considered the matter in relation to
the term of reference about "adverse treatment". The
above comments also apply to this more general term.
Some members of the Committee believe there was adverse
treatment of Mr Pope, although it was not of a serious
nature. Others regard his treatment as adverse only to
the extent that no-one else had such a specific
instruction about them, but note that there were few, if

any, other persons who were in Mr Pope’s situation of

19.



b)

7.

being a former officer who visited without apparent
hindrance - to use his own words "I simply marched into
the office" (transcript, p 175). If this was adverse
treatment, it was minor.

Whether in consequence of allegations before Select
Committee on Administration of Aboriginal Affairs

The Committee next directed its attention to the
question whether the treatment of Mr Pope was 1in
consequence of his having given evidence before the
Senate Select Committee on Aboriginal Affairs. As
outlined at paragraph 21, the documents of immediate
relevance to this question were

(a) Mr Stewart’'s minute to Mr Wyatt of
13 December, on which was annotated Mr Wyatt'’s
instruction of 20 December to Mr McMahon to
advise Mr Pope of the restrictions imposed on
his access to Head Office;

(b) Mr McMahon’s letter of 4 January; and

(c) Mr Stewart’s minute of 20 February to

Divisional Heads and Branch and Regional
Managers.

As mentioned at paragraph 6 above, the letter of ¢4
January clearly stated that it was "in the light of the
allegations.... made to the Senate Select Committee"
that the particular requirement was imposed that Mr Pope
write to the Acting General Manager requesting
permission to visit the central office.

20.
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41:,

The annotation itself, and the letter conveying the
instructions, thus are unambiquous. Each directly linked
the imposition of conditions on Mr Pope'’s access to the
Head Office with his "allegations before the Select
Committee". Mr Stewart’s minute of 20 February did not
mention the Select Committee, but advised all offices of
the special conditions applicable to Mr Pope.

Mr Stewart acknowledged, both in his written submission
and during evidence before the Committee, that he was
aware of Mr Wyatt’s instruction, and, in exercising his
delegation, decided to extend that instruction, to apply
to all ADC offices. The second submission made on behalf
of Mr Wyatt and Mr Stewart placed great emphasis on the
terminology of Mr Wyatt’s instruction, that is, "in view
of [the] allegations made to the Senate Select
Committee". During its hearings, the Committee asked
both Mr Wyatt and Mr Stewart to specify the allegations
which caused concern. Neither Mr Wyatt nor Mr Stewart
was able to recall what was meant by "allegations", thus
reinforcing the Committee’s impression of the atmosphere
of paranoia and confusion at that time (and see
paragraph 52).

The Committee, having had available to it the first,
separate submissions from Mr Wyatt and Mr Stewart, and a
further joint submission signed on their behalf,
examined both persons at length on their motivation and
intention in giving and extending the instruction
concerning Mr Pope. The Committee also had regard to the
document "Further Submissions on behalf of Messrs C
Wyatt and M A Stewart" which was presented at the
hearing of 29 November and which placed their actions in
the context of the matters the Committee is required to

consider (transcript, pp 184-9).

21.
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{2,

As previously discussed, the submissions from Mr Wyatt
and Mr Stewart stressed the question of security of the
premises. As also previously discussed, the Committee’s
attention was drawn to a number of staff circulars on
the subject. In particular, a circular was issued to
staff on 30 November 1988. This was the fourth of a
series (including one circular issued in 1985 and
re-issued in July 1987) which addressed the matter.
Unlike the previous staff circulars, the circular of 30
November contained the following paragraph:

"5. Staff on duty who are visited by
non-official visitors shall request
authorisation to receive them from their
Section or Branch Head. Where possible
visitors are to be received in areas away from
where sensitive information is being processed
or displayed. Supervisors are to take this
into account when approached by staff for
approval to receive visitors." (Transcript,
pp 17 and 147)

Mr Pope had resigned from the ADC on 4 November and was
not aware of this c¢ircular. The circular predated his
giving evidence to the Select Committee.

Before discussing the evidence given at the hearing, the
Committee draws attention to paragraph 15 of the
document "Further Submissions on behalf of Messrs C

Wyatt and M A Stewart", presented at its hearing, as
follows:

"The Committee will be aware of the lengthy
debate, both inside and outside the
Parliament, that has surrounded the
administration of the Aboriginal Affairs

22.
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portfolio and the Aboriginal Development
Commission. It has meant that for somne
considerable time, Commission business had
been conducted in a politically turbulent
atmosphere. Indeed, Senator Tate has recently
described the atmosphere of the period as one
of ’'tremendous turmoil’, an expression we

respectfully adopt." (Transcript, p 188)

The word “"turbulent", used in that paragraph, was also
used by this Committee, at paragraph 53 of its 18th
Report, when describing the events in May 1988
concerning the dismissal of former acting Commissioners
and the appointment of new acting Commissioners of the
ADC. The Committee noted the "constant state of
suspicion and antagonism" at Board level, and is aware
that this was not confined to the Board level.

On 18 October 1988, Mr Pope advised Mr Michael O’Brien,
the then General Manager of the ADC, that he was
interested in accepting an offer of management-initiated
voluntary retirement (Committee papers). His retirement
took effect on 4 November. Selected events affecting the
operations of the Aboriginal Development Commission
during the period from Jjust before Mr Pope’s
notification of his interest in retirement and his

appearance before the Senate Select Committee are as
follows:

10 - 14 October:

Meeting of ADC in Adelaide, at
which a number of resolutions,

including those which were the
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25 & 26 October

2 November

3 November

4 November

subject of the Committee of
Privileges’ 18th Report, were

passed. (18th Report, pp 2-4)

Mr Cedric Wyatt was transferred to
the position of Acting General
Manager of the ADC (18th Report,

p 4).

Hearings of Senate Estimates
Committee E relating to the
Estimates of the Aboriginal

Development Commission

Senate Select Committee on the
Administration of Aboriginal
Affairs reported to the Senate,
recommending that certain
questions arising from the
appearance of witnesses before
that Committee be referred to the
Committee of Privileges

Matters referred to Committee of
Privileges

Mr Charles Perkins ceased to
occupy his positions as Secretary
to the Department of Aboriginal
Affairs and as an acting
Commissioner of the Aboriginal

Development Commission

24.
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7 November

Inquiries by Mr A.A. Menzies, the
Department of Finance, the Public
Service Commission and the
Auditor-General into a number of
matters concerning Aboriginal
Affairs and the ADC announced by
the Minister for Aboriginal
Affairs

8 November
Matters arising from the hearings
of Estimates Committee E and the
appearance of certain witnesses
before the Select Committee on the
Administration of Aboriginal
Affairs referred to the Committee

of Privileges

It is also to be noted that throughout this period the
Senate Select Committee on the Administration of
Aboriginal Affairs was conducting the inquiry on which
it reported to .the Senate in February 1989, and that
matters relating to the Department of Aboriginal Affairs
and the Aboriginal Development Commission were the
subject of much parliamentary debate at the time. It is
clear from those debates that a significant amount of
material from both the Department and the ADC was
available to Senators and members of the House of
Representatives, and that much of the material had been
provided without authorisation. As Mr Wyatt put it in
evidence:
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"There were leaks coming out of the Commission;
they were coming out 1like nobody’s business."
(Transcript, p 201)

Mr Stewart, in his evidence, added:

"We had just been through a quite intense
period of the Senate Estimates Committee
hearings in which there were an inordinate
number of questions on notice. It was apparent
that information had been leaked from the
Department of Aboriginal Affairs and the ADC.
It was obvious that staff were not discharging
their responsibilities in regard to security
of information." (Transcript, pp 236-7)

The concern for security reached its height when the
Auditor-General began his inquiry. Mr Wyatt stated to
the Committee:

"... at that time we had around-the-clock
guards on our files that the Auditor-General

wanted to inspect." (Transcript, p 201)

As Mr Wyatt put it, knowing at the time that so many
leaks were coming out of the Commission, "in the
enormous pressure we became quite paranoid about the
security of our files and documents, and the building”
(transcript, p 201).

The sequence of events in relation to Mr Pope at this
time 1is relevant. On 23 November, Mr Paul Fitzwarryne,
then Manager, Corporate Services and Planning, wrote a

memorandum to Mr Wyatt advising as follows:
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"General Manager

SECURITY OF COMMISSION DOCUMENTS

I would 1like to bring to your notice 3
matters possibly affecting the security of

Commission documents and information:

. Mr Pope, a previous employee of the
Commission, entered my office while I
was away on duty. My desk was clear, but
there were documents in the "in-tray"
and possibly in that of the Manager,
Efficiency Audit.

. While visiting Parliament House I met Mr
Pope in the Dining Room carrying 2 large
bags of documents. I do not know whether
the documents were private or copies of
documents to which Mr Pope had access
while an ADC officer.

. According to staff officers, Mr Pope had
visited Bonner House several times since
resigning and attempted to discuss

Commission matters.
23/11/88 Paul Fitzwarryne [signed]"

While Mr Wyatt, in his written submission, indicated
that "No action was taken as a result of this advice",
in fact two events occurred after the memorandum was
sent: First, the staff circular relating to security,
dated 30 November, was issued. This circular contained
the paragraph, quoted at paragraph 41 above, laying down
general conditions for the reception of visitors.
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Secondly, in evidence (transcript, pp 204, 206), Mr
Wyatt advised the Committee that he sought advice from a
detective-sergeant from the Australian Federal Police as
to "what would constitute a justification to have a
search warrant issued" on the basis of Mr Fitzwarryne's
minute. The detective-sergeant advised "that we did not
have sufficient information based on Mr Fitzwarryne's

report and I let the matter lie" (transcript, p 204).

On Friday, 9 December, Mr Pope gave evidence, including
in camera evidence, before the Select Committee on the
Administration of Aboriginal Affairs. On Tuesday, 13
December, Mr Stewart wrote the minute to Mr Wyatt,
reporting that Mr Pope had been seen twice at Bonner
House the previous day, and Mr Wyatt appended his

instruction to that minute one week later.

The Committee questioned both Mr Wyatt and Mr Stewart at
length on what prompted their actions in such proximity
to Mr Pope’s appearance before the Select Committee. In
the case of Mr Wyatt, he was asked why, given the
accumulation of events to which he referred during his
evidence, culminating in Mr Fitzwarryne'’'s minute, he did
not impose the condition at that time, rather than after
Mr Pope had appeared before the Committee (transcript,
pp 204-7). Mr Wyatt indicated as follows:

"I did not take action on 23 November because
there was no reason to take action, based on
an informal discussion with a Federal
policeman who was visiting on another matter.
The other point was that taking action when Mr
Stewart reported to me resulted from an

accumulation of events in this saga; I made
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the judgment then. Obviously, I did not make
the judgment at the previous time, perhaps
when I should have - I do not know."

(Transcript, p 206)

Mr Stewart was asked what motivated his minute of 13

December to Mr Wyatt. He replied:

"I wrote the internal minute on 12 (sic)
December in the knowledge of a series of
events that had been occurring over a
considerable period of time". (Transcript, p
233)

Later, having previously acknowledged that some staff
had resented the fact that Mr Pope had given in camera
evidence, that he identified himself with those who had
that feeling and that he was "hurt" by the fact of Mr
Pope’'s giving in camera evidence (transcript, p 232), Mr
Stewart stated:

"It was merely the fact that there was an
ex-employee of the ADC who was not an
Aboriginal and therefore not a potential
client of the services we provide and who, in
my mind, posed a potential for disruption of
administration by his presence in the office.
It was in that context that I reported his
presence to the acting general manager..."
(Transcript, p 234)

Many factors were operating, such as the concern for
security stressed in all submissions to, and evidence at
the hearing of, the Committee; the disruption to staff
and concern for morale which were particularly stressed

by Mr Stewart during his evidence; and the differences
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(c)

54.

in philosophy between Mr Pope and some ADC officers. The
general atmosphere of “"paranoia" (see paragraph 46
above), which permeated the ADC at the relevant times,

was also relevant to actions taken.

Nevertheless, in the Committee’'s view, Mr Pope’'s
evidence before the Senate Select Committee on the
Administration of Aboriginal Affairs was a factor in the
actions subsequently taken against him by Mr Wyatt and
Mr Stewart. As previously indicated, the words of the
initial instruction were unambiguous; Mr Stewart was
aware that a letter embodying those instructions had
been sent to, but not received by, Mr Pope; and the
knowledge that the letter had not been received,
together with advice that Mr Pope had been visiting
other offices since the instruction had been sent,
prompted Mr Stewart’s decision to extend the instruction
to all ADC offices. To the extent that Mr Pope'’s
evidence, particularly the knowledge that he had given
evidence 1in camera, was a factor the Committee has
concluded that the instruction by Mr Wyatt and the
minute by Mr Stewart were issued partially in

consequence of Mr Pope’s having given such evidence.
Whether any contempt of the Senate is involved

Paragraph 23 of this Report sets out the criteria which
the Committee, and the Senate, are required to take into
account in determining whether a contempt has been
committed. As indicated in that paragraph, there was no
readily available remedy, under paragraph 3(b) of the
Privilege Resolutions, other than the Senate’s power to
deal with contempt.
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The Committee concluded that the matter came within the
terms of paragraph 3(a), in that any possible
molestation of a witness clearly falls squarely within
the terms of the necessity "to provide reasonable
protection for the Senate and its committees... against
improper acts tending substantially to obstruct them in
the performance of their duties", and thus was not
trivial or unworthy of the attention of the Senate. The
operations of Senate Committees are dependent upon their
capacity to receive information from witnesses, by
compulsion if necessary; with that right comes the
obligation to protect such witnesses before, during and
after their giving evidence. Any possible adverse
treatment of witnesses must therefore, in the
Committee’s view, come within the ambit of paragraph
3(a), both to protect the individual witness concerned
and to reassure any prospective witnesses before other
inquiries that they will receive the appropriate
protection which the Senate has declared it will

provide.

As indicated at paragraph 25 above, the Committee
adheres to its view that a finding of strict liability
would be justified only in exceptional circumstances - a
point also put to the Committee on behalf of Messrs
Wyatt and Stewart (transcript, paragraph 6, p 186). The
Committee has concluded that such exceptional
circumstances do not exist, in that, as previously
discussed, the adverse treatment was not of a serious
nature and that the actions taken against Mr Pope were
not exclusively in consequence of his having given
evidence before the Select Committee. Nor does the

Committee consider that subparagraph 3(c)(i) is relevant
to this matter.
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The Committee has, however, had to decide whether the
actions outlined in  paragraph 52 constituted a

reasonable excuse under subparagraph 3(c)(ii).

On each issue on which the Committee was required to
come to a conclusion (see paragraphs 26, and 34 to 36),
there was extensive debate within the Committee on
whether the necessary thresholds were reached. Some
members of the Committee did not believe that on each
issue the threshold was reached; others believed that
the threshold was reached on each of the necessary

issues.

On balance and in all the circumstances, the Committee
concludes that there was adverse treatment of Mr Pope,
although to a minor degree; that it was partially in
consequence of his having given evidence to the Senate
Select Committee on the Administration of Aboriginal
Affairs; and that therefore a finding of contempt should
be made although it does not constitute a serious
contempt.

lction to be taken

0. Having concluded that a contempt of the Senate has been

€1.

committed, the Committee gave consideration to whether
any further action should be taken in relation to the
matter.

In the first place, the Committee draws attention to the
comments it has made concerning the difficult
circumstances under which the Aboriginal Development
Commission was operating at the time the actions were
taken. While the Committee does not accept that these
circumstances constitute a reasonable excuse for the

commission of the acts, it considers that they may
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fairly be taken into account in mitigation of the
seriousness of the offence. In addition, the Committee
has concluded that the adverse treatment of Mr Pope was
not of a serious nature, in that the benefit of which he
was deprived and the injury to his reputation were not
of major significance, and, in this instance, the
actions did not in fact obstruct the Select Committee in

the performance of its functions.

The Committee also draws attention to the concluding
paragraph of the submission placed before it at the

hearing of 29 November, as follows:

"Although, in our respectful submission, we
have not offended the privilege of the
Parliament, if the Committee considers that we

have done so, then we ask but two things:

(a) that our sincere apologies, hereby
conveyed to the Committee, are accepted
by the Senate for a completely unintended
breach, and

(b) that the particular and onerous
circumstances in which we were attempting
to discharge our responsibilities be
recognised." (Transcript, p 189)

It may also be noted that, at the hearing, Mr Wyatt
spoke with admiration about Mr Pope’s abilities
(transcript, pp 202, 214), accepted that "the use of the
words in that memo were of an embarrassing and
injudicious kind" (transcript, p 218), and tendered an
apology to Mr Pope for the use of those words
(transcript, p 219).
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61l. The Committee has concluded that, in the light of their
apology to the Committee and the Senate, no penalty
should be imposed on either Mr Wyatt or Mr Stewart as a
consequence of their actions.

Findings

65. The Committee finds that, on balance and in all the
circumstances:

(a) there was adverse treatment, although to a
minor degree, of Michael Pope -

(i) by Cedric Wyatt, in that he
instructed that Mr Pope should make
formal request in writing before
visiting the head office of the
Aboriginal Development Commission,
and

(ii) by Michael Stewart, in that he
extended the instruction to apply to
all ADC offices and sent a minute to
that effect to all such offices;

(b) the adverse treatment in each case was
partially in consequence of Mr Pope’s having
given evidence to a Senate Committee;

(c) therefore, a contempt of the Senate was
committed in each case, although not
constituting a serious contempt; and

(d) in the light of Mr Wyatt’s and Mr Stewart's
apology to the Committee and the Senate, no
further action should be taken.

t6. In accordance with paragraph 2(10) of the Privilege

Resolutions, the Committee, having determined on 20
December the findings, at paragraph 65 above, to be

included 1in its report, acquainted Mr A. Howie, of
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Minter Ellison, as the representative of Mr Wyatt and Mr
Pope, of those findings on that day. Also on 20
December, Minter Ellison, on behalf of their clients,
made submissions on the findings.

The Committee considered the submissions but resolved to
adhere to its findings.

Patricia Giles

Chair
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9 March 1989 SENATE 713

MATTER OF PRIVILEGE

The PRESIDENT—In accordance with
the procedures laid down by the Senate on
25 February 1988, Senator Peter Baume has
raised with me a matter of privilege. I am
required by those procedures to determine
whether a motion relating to the matter
should have precedence, having regard to
criteria also laid down by a resolution of the
Senate. In earlicr statements I have indicated
to the Senate the way in which I apply the
criteria.

The matter raised by Senator Peter Baume
gives rise to a question of whether a witness
who gave evidence before a Senate commit-
tee has been penalised as a result of giving
that evidence. This is the same question as
is raised by other matters which have been
referred to the Privileges Committee.

The matter clearly meets the criteria laid
down by the Senate. 1 have therefore deter-
mined that a motion relating to the matter

should have precedence. I present to the .

Senate the letter from Senator Peter Baume
and the attached documents to which he has
referred. The relevant resolution of the Sen-
ate provides that, where the Senate is not

expected to meet within a weck after my

determination, a motion may be moved on
the same day. Senator Peter Baume may

therefore move a motion to refer the matter |

to the Privileges Committee. :

Senator PETER BAUME (New South -

Wales) (10.08) —1 move:

(1) That the following matter be referred to the
Committee of Privileges: whether there was
any adverse treatment of Mr Michael Pope
by the Aboriginal Development Commission
or its officers in consequence of evidence given
by him to the Select Committee on the
Administration of Aboriginal Affairs, and

whether any contempt of the Senate was
involved.

(2) That the provisions of the resolution of 3
November 1988 relating to the powers of the
Committee of Privileges apply in relation to
the Committee's inquiry into this matter.

APPENDIX A

The matter which is the subject of this mo-
tion relates to evidence which was given last
year to the Senate Select Committee on the
Administration of Aboriginal Affairs by Mr
Michael Pope. Mr Pope was formerly Assist-
ant General Manager of the Aboriginal De-
velopment Commission (ADC). He gave
some of his evidence publicly and some in
camera. His evidence was generally suppor-
tive of Mrs Shirley McPherson and the old
ADC and was, therefore, generally critical
of the reconstituted ADC.

I now move to the sustance of the matters
that I wish to bring before the Senate and
which supports the motion which I have
moved. Mr President, those matters are set
out in the letter 1 wrote to you yesterday as
soon as possible after I had become aware
of the ADC documents. The relevant parts
of that letter read as follows:

1 have become aware this afternoon of the at-
tached letters. The first was sent to Mr Michael
Pope by Mr Peter McMahon, Assistant General
Manager, Aboriginal Development Commission on 4
January 1989. This letter was sent to inform him
that, in the light of the allegations he had made to
the Senate Select Commitiee on the Administration
of Aboriginal Aflairs the acting General Manager
had indicated that Mr Pope would not be permitted
to visit Bonner House in the future without making
a formal request in writing to the acting General
Manager.

The second letter s in the form of a circular to
ADC staff that confirms that the instruction was
issued, but in the process extends it -to all ADC
offices throughout Australia.

On the face of the first letter, the punitive action
taken against Mr Pope arises directly from the fact
that he gave evidence to the Senate Sclect Committee.

The letter which was attached, which was
the letter sent to Mr Pope, is actually a copy.
It is dated 4 January 1988 and I take it that
that is meant to be 4 January 1989. That
letter states quite specifically that the action
has been taken ‘in the light of the allegations
you have made to the Senate Select Com-
mittee’ and it asserts that the Acting General
Manager—1 belicve that that is Mr Cedric
Wyatt—has authorised the action. In hand-

. writing below the letter is appended an offi-

cer’s note. The note reads:
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Above letter was rcturned unopened from the
Macquaric Hostel. 1 gather Mr Pope has moved on
by that time.

It is signed C. Kay—that is, Colin Kay—and
it is dated 20 February 1989. The letter was
sent by Mr McMahon, the Assistant General
Manager of the ADC, on 4 January 1989 to
Mr Michael Pope. It did restrict his right to
visit the headquarters of the ADC, as set out
in the letter, and it did identify as the reason
for that action allegations he had made in
his evidence to the Senate Select Committee.

The second document is 8 memo sent out
on 20 February 1989 by Mr Michael Stew-
art, Assistant General Manager, Corporate
Service, to divisional heads, branch managers
at Head Office and regional managers. That
document reads:

1. The A/g General Manager has decided that
should Mr Michael Pope wish 1o attend an
office of the Aboriginal Development Commis-
sion then he should formally seek and obtain
prior approval for any such visit.

2. Should you directly receive a request from Mr
Pope to visit an ADC office then you should
refer the matter to the A/g General Manager.

3. Please inform Branch Managers within your
region of this minute.

It is signed M. A. Stewart—that is, Michael
Stewart, Assistant General Manager, Corpo-
rate Services. | am led to believe that there
are other pieces of correspondence within
the ADC between officers which might assist
the Privileges Committee. I suggest that the
Privileges Committee might well seek to ob-
tain those.

The second letter which 1 have read out
went further than the first. It actually ex-
tended the requirement for Mr Pope to ob-
tain approval to visit any ADC office
anywhere in Australia. I remind honourable
senators again of the clear statement in the
letter by Mr McMahon that the decision was
taken ‘in the light of the allegations he had
made to the Senate Select Committee’. In
the same letter it is made clear that the
decision was one made by the Acting Gen-
cral Manager who, 1 believe, is Mr Cedric
Wryatt.

I remind honourable senators of the rele-
vant provisions of the Parliamentary Privi-
leges Act. Section 12 (2) states:

APPENDIX A2

Matter of Privilege

A person shall not inflict any penalty or injury
upon, or deprive of any benefit, another person on
account of—

(2) the giving or proposed giving of any evidence;
or

(b) =any evidence given or to be given, before a
House or a Committee.

Penalty:

(a) in the casc of a natural person, $5,000 or
imprisonment for 6 months, or

(b) in the case of a corporation, $25,000.

I observe that that section has been writ-
ten to cover the most serious kinds of off-
ences which might be committed. There are,
however, other grounds which may be called
upon. There is a common law offence of
contempt of parliament to which we should
also address ourselves.

On the face of it, this scems to be an
instance of the kind covered by section 12
of the Parliamentary Privileges Act. It ap-
pears to have been done by an officer of the
Commission acting for that Commission. Of
course, at this time¢ we do not know whether
or not the commissioners of the ADC or-
dered the action or whether it was taken
solely by and on behalf of Mr Wyatt himself.

This is the third occasion in just a few
months that the Scnate has refered to the
Committee of Privileges matters relating to
the appearance of witnesses before the Sen-
ate Select Committee into the Administra-
tion of Aboriginal Affairs. One matter—that
relating to the appearance of certain wit-
nesses; who paid for them; whether the esti-
mates committee was properly informed on
the matter—has already been determined.
The second matter, relating to certain actions
taken against Mrs McPherson and Mr
O'Brien, awaits determination by the Privi-
leges Committee and 1 do not intend to
canvass that matter here. However, on a
separate matter, | observe in passing that Mr
O'Brien has still not received the reasons
which he sought in October——

Senator Robert Ray—Mr President, I take
a point of order. Senator Baume is speaking
to a reference to the Privileges Committee
of this matter. 1 think it would be much
better if we restricted ourselves to that mat-
ter and did not start discussing other refer-
ences to the Privileges Committee. I know
he said he was doing so in passing but——



Mai er of Privilege

S nator PETER BAUME —Mr President,
I un jerstand Senator Ray's point. I am being
met culous in not speaking to the matter
befc re the Privileges Committee. The matter
whi h 1 am raising now has nothing to do
witl the reference before the Privileges
Cor imittee.

S :nator Robert Ray—Further to the point
of .irder, my additional point was whether
whi t Senator Baume is saying has anything
to « o with the motion he has moved today.

The PRESIDENT—1 ask Senator Baume
to : peak to the motion he has moved today.

{ enator PETER BAUME—Yes Mr Pres-
idet. I was making only a one-sentence
sta ement that the witness still had not re-
ceired certain reasons which he had sought
un jer the Administrative Decisions (Judicial
Reriew) Act in October. I was making the
po nt that it is one man against a bureauc-
racy having a difficult time. He has now
talen retirement and is seeking new
en ployment.

[here have been so many revelations about
th: treatment of witnesses and so many al-
le; ations. It is common knowledge that the
M nister for Aboriginal Affairs (Mr Hand)
dces not like Senate committees and also
thit he has appointed special investigations
to look into a number of allegations. But
ncne of those inquiries which have been ap-
peinted gives to potential witnesses protec-
tion in any way equivalent to that offered
b: witnesses who appear before a parliamen-
ts ry committee.

It should be clear by now that all wit-
n sses or potential witnesses in these Aborig-
iral affairs matters need the protection
p ovided by the Parliamentary Privileges Act.
V’e can now understand why witnesses will
n )X come forward to the various inquiries
a1d why some witnesses before the Senate
S:lect Committee will not now allow their
r :velations to go to Mr Andrew Menzies for
f irther attention. He cannot offer them ad-
¢ juate protection from the kind of harrass-
rient of which we have seen too much. We
tave even had the spectacle of one organi-
sation sending a Queen's Counsel to repre-
s:nt it before the Auditor-General and then
1 aving that QC accuse the Auditor-General
«f being racist and professionally incom-
| ctent.

9 March 1989 SENATE 715

Within the Westminster system for centu-
ries the High Court of Parliament has of-
fered protection to witnesses. We do so here
because we believe in the right of the Senate
and of Senate committees to hear wilnesses,
to receive evidence and not to have those
witnesses scared off or punished for appear-
ing. Equally, witnesses have a right to be
protected if they assist Senate committees in
the performance of their task. I draw to the
attention of honourable senators & quotation
from page 566 of the fifth edition of Odgers’
Australian Senate Practice.

The power 10 protect witnesses is also one of the
powers preserved to the Senate and the House of
Representatives under section 49 of the Constitution.
Any act by any person which operates to the disad-
vantage of 8 wilness on account of evidence given
by him before the Senate, or any committee thereof,
would be trcated by the Senate as a breach of

privilege.

1 have presented documents which make a
prima facic case that an offence might have
been committed against section 12 of the
Parliamentary Privileges Act or otherwise
constitute an infringement of privilege. 1 be-
lieve that the correct course now is to refer
the matter to the Committee of Privileges
for examination and report. My motion will
permit that to occur.

It gives me no pleasure to rise on this
matter, but it seems that neither the Minister
not those whom he has appointed to high
statutory office have learned the lessons from
quite recent similar episodes. I commend the
motion to the Senate.

Senator ROBERT RAY (Victoria—Min-
ister for Immigration, Local Government and
Ethnic Affairs) (11.18)—Mr President, the
fact that you regard this matter as important
would automatically almost govern the atti-
tude of those on this side of the chamber in
saying that there must be some case. Senator
Peter Baume has made out an adequate case
today that this matter should be referred to
the Committee of Privileges. I make it quite
clear that that reference does not prejudge
the issue. One says only that we must protect
witnesses. If there is some doubt about that,
then we refer the matter to the Privileges
Committee. So it is not a matter of prejudg-
ing the issue. Therefore, we believe that the
matter should be referred to the Privileges
Committee and we hope for a prompt report.

Question resolved in the affirmative.
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8 March 1989

b A Pucdnt,

Pursuant to procedures laid down, I raise a matter of
privilege. It oconcermms the apparent penalising of a
witness as a result of evidence given by him to a Senate
Camittee.

I have became aware this aftermnoon of the attached letters.
The first was sent to Mr Michael Pope by Mr Peter McMahon,
Assistant General Manager, Abariginal Development
Camission on 4 January 1989. This letter was sent to
inform him that, in the light of the allegations he had
made to the Senate Select Camittee on the Administration
of Aboriginal Affairs the acting General Manager had
indicated that Mr Pope would not be permmitted to visit
Bonner House in the future without making a formal request
in writing to the acting General Manager.

The secand letter is in the form of a circular to ADC staff
that confimms that the instruction was issued, but in the
process extends it to all ADC offices throughout Australia.

On the face of the first letter, the punitive action taken
agqainst Mr Pope arises directly from the fact that he gave
evidence to the Senate Select Camittee.

It is clear to me that an offence may have been cammitted
agqainst § 12 of the Parliamentary Privileges Act which
relates to the protection of witnesses and which provides
in subs. (2) that a persan shall not inflict any penalty or
injury upon another person an account of any evidence given
to a camittee.

1 therefore seek your ruling so that I could move an

appropriate motion for reference of this matter to the
Comittee of Privileges forthwith.

Yours sincerely N
MW O\Jf/

REcEED
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THE SENATE \
P MaRtogy |

!

a



APPENDIX A5

Neptune Street
Woden ACT. 2606

P.O Box 1200. Woden AC.T. 26¢(

2 s EINAL
E JELOPMENT

DM'V”SS'DN Telephone (062) B9 1868
///::?iENATE \
1’
K ; 3 111989
\\ ,/)J/L
.. 1afiED
- Mr Michael Pope RN PAPER
z/o Macquarie Private Hotel : S

Vational Circuit
3ARTON ACT 2600

dear Mr Fope

‘The acting General Manager has noted that you have on occasions
veen visiting Bonner House. He has asked me to advise you that
.n the light of the allegations you have made to the Senate
jelect Committee he has asked that should you wish to visit
Jonner House in the future would you please make a formal
equest in writing to Mr wyatt for his consideration.

'ours sincerely
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}ssistant General Manager
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MR MICHAEL POPE

1. The A/g General Mmegzhasdeddedmatshou!d Mr Michael Pope wish
to attend an office of Aboriginal Deve Commission then he
should formally seek and obtain prior for any such visit.

2 Should you directly recsive a request from Mr Pope to visit an ADC office
then you should refer the matter to the A/g General Manager.

3. Please inform Branch Managers within your region of this minute.

20 February 1989 -
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APPENDIX B

MINTER ELLISON
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Ms .\nne Lynch

Sec retary

Sen te Committee of Privileges
BY 'ACSIMILE: (062) 773199

Dea.: Ms Lynch
Mes:i rs M Btewart & C Wyatt - Reference 9 March 1989

We {hank you for your letter dated 4 December and for the copies of
the Hansard transcript enclosed therein.

In 1elation to the opportunity to illustrate particular points, we
makc the following respectful observations:

1. Prior to 9 December 1988, a well established security regime
existed within Commission offices. Relevant documentary
evidence comprises:

staff Circular No 10/85 dated 24 January 1985.
Re-issue of the above Circular on 28 July 1987.
Staff Circular No 48/88 dated 13 July 1988.
Staff Circular No 74/88 dated 30 November 1988.

2. Mr Pope knew of Staff Circular No 48/88 (transcript page 163)
and therefore knew what it said about maintaining physical
security to prevent unauthorised access and in relation to
prohibiting oral communications dealing with Commigsion
matters being given to anyone outside the ADC without
authorisation. Yet after his retirement, Mr Pope apparently
deliberately flouted the circular and placed ADC staff in a
very difficult position; see transcript pages 169 (the
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‘general interest question’) and 175 ('I simply marched into
the office’).

Mr Pope agrees that before he gave evidence to the Select
Committee on 9 December 1988, his views about certain
operations of the Aboriginal Development Commission and
certain actions of members of the Board of that Commission
were known to Messrs Stewart and Wyatt and others in the
Commission’s senior management (transcript page 181). Those
views were that the members of the Commission Board
encouraged or tolerated intimidation (transcript 9 December
1988 page 1230); that the Board ignored professional advice,
acted in an unbusinesslike manner and fajiled to treat support
staff properly (transcript 9 December 1988 page 1230); that
the Board members made bad and unwise decisions and made
decisions prompted by considerations of self interest
(transcript 9 December 1988 page 1231); that Board meetings
were often conducted in a reprehensible manner (transcript

9 December 1988 page 1231); and that the Board would
knowingly commit contempt of the Parliament (transcript

9 December 1988 page 1229).

Given these well known views concerning the Commission and
the members of the Board, Mr Pope agrees that a condition
requiring prior approval before visiting non-public areas of
Commission offices would be reasonable (transcript page 182).

There is no suggestion that Mr Pope was somehow excluded or
banned from Commission offices (transcript page 182) and he
could have at any time made a request for approval to visit
an office, but chose not to do so (transcript pages 18! and
182).

There has been no material effect on Mr Pope as a result of
the so called ‘'exclusion’; he expresses concern about effects
on his social life and to his reputation associated with
exclusion but these were imagined effecte because at no stage
has it ever been said, either in the documents in question or
in any other information conveyed to Mr Pope, that he was
excluded from the premises (transcript pages 163 and 182).

In truth, he has suffered no penalty or injury, nor received
any adverse treatment.

In January 1989, Mr Wyatt was not really aware of the Senate
Resolution of 25 February 1988 although he had been told
certain alarming things about what the Privileges Committee
could do (transcript page 203). Normally a letter of the
kind sent to Mr Pope would have gone to legal branch for
drafting but this did not occur in this instance and is
something which Mr Wyatt accepts as having been his fault
(transcript page 191). The letter of 4 January was not
signed by Mr Wyatt and was not seen by him until the matter
was first mentioned in the Senate (transcript page 193),
namely in March 1989. At this time, Mr Wyatt recognised the
letter as ‘the most stupid thing I had ever written, because
there was absolutely no intention to penalise Michael Pope in
any way whatsoever’ (transcript page 203).



7. The intent of the letter dated 4 January was simply to deny
Mr Pope access to material he was not authorised to see
(transcript page 218) - a reasonable condition in Mr Pope's
own view (transcript page 182).

8. The gist of the intent behind Mr Stewart's broadening of the
scops of the spirit of Mr Wyatt’s instruction is recorded at
transcript page 229:

.. it was painfully obvious at the time that we
needed to address officer responsibilities in
displaying some common sense and responsibilities in
receiving staff into the office who had not made their
intentions known and who repregented an alternative
policy position. The potential was there to disrupt
their work and to give that psychological disruption
to what management and the Board were trying to
achlieve.

Clearly, this had nothing whatsoever to do with Mr Pope'’s
evidence to the Select Committee.

In the circumstances, we submit that there has been no contempt of
the Senate.

Yours faithfully
MINTER BLLISON

A A Howie






APPENDIX C

aC IGINAL
EVELOPMENT
OMIMISSION

390045

Chairman
General

I have received irieg\from staff as to the status of
submissions and evy p~jhe above Committee.
2. The starting point «¥Ch an analysis is the Senate's motion

of 1 June 1988. Paragraph”(9) of that resotlu tion states:

; "(9) That the Committee and any sub-committee have power to send
for and examine persons, papers and records ..."

3. Clearly the Committee has_the peow o/all witnesses and

ex mine documents. Evidence NvVem b} tResses to a Parliamentary
Coimittee is covered by Parliamentary )prfvilege. This means that a
pe.'son who makes statements as evidepte/is immune from legal
ac'.ions for, say, defamation. Furlt¥er/, a witness is protected from
th: eats, as such an action would be\a/ contempt of iament.

4. A witness can request the right to give evidence camera and
while the Committees have, to my knowledge, always otexted and
maintained confidentiality in such circumstances,

putlic in its proceedings and its report.
prefer evidence to be given at public hearin

S. What usually happens is that the Committee invites submissi
by advertisements in the newspapers. It is far better to lodg
written submission. The Committee decides who it will call
witaess. g .

6. The Committee usually writes to key organisationsQBf
indilviduals seeking submissions or oral evidence. The Syfnmittée
has the power to summons a witness if that is warranted.

7. A formal submission from the ADC must state that it is from the
ADC and should set out the policies and objectives relevant. A
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appearing in an otticial capacity for the ADC can decline
questions which might require the witness to be critical
t policy or disclose discussions/correspondence with a

y person can lodge a submission dealing with the Terms of

N rence to the Committee. A submisgsion from an officer of the
“Eommission who AQes not have formal approval of the Board to make

\‘made in a private capacity. The person must not

pirport to 4 foxpal Commission views in such a submission or in
evidence ., as a private individual, might want to
i1foly : \Eb't e about theories on organisational structures.
Sich a 4on, made in good faith, would probably cause no

problem¥\ for ‘the officer as it is only that officer§ own views.
9. An officer who belie that, in good conscience,he/she must

a-ea". The career o whistle blower® can be adversely affected;

motivated by co what) they believe 18 in the public
interest. If an\Rffice that they must bring certain
tl:iings to the atténtion/of a ttee then should contact the
Committee Secretary for a e. A request could also be made to
hiwve the matter considér Yy the Chairman of the Committee on an
ir formal basis. This not an invitation for officers to approach
tle Committee as such action should only ever be taken after
céreful consideration by the officer. There are alternatives to
approaching a committee and they are to raise the matter with a
superior.

10. The address for the Comm

Mr Derek Abbott
Secretary
Seate Select Committee on Administxation
Ab> riginal Affairs
Th: Senate

. Pa:liament House
CAIIBERRA ACT 2600

(tclephone (062) 1773580) h

alley
8 W/?@g ing Assistant
eneral Manager

(Special Duties)
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APPENDIX D
, BONNER HOUSE
Neptune Street { %5
AB& MNGINAL Woden A.C.T. 2606
DEVELOPMENT P.O. Box 1200, Woden A.C.T. 2606
COMMISSION D . Telephone: (062) 831666
‘ A

A/qg Assistapt'General Manager
Administration

MR MICHAEL POPE

/ )

1. In response to my enquiry you today advised me that Mr McMa ons letter
of 4 January 1989 was returned unopened from Macquarie Hostel.

2. I have decided, as Delegate, to broaden the scope of Mr Wyatts decision to
include all offices of the Aboriginal Development Commission.

3. | have despatched an advice to all Regional offices to that effect (copy
attached).

4. Please monitor for adherence.

Y Q deuot

(Michael Stewart)
Assistant General Manager
Corporate Services

2= February 1989
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