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CHAPTER nine

ISSUES REQUIRING FURTHER INVESTIGATION

BACKGROUND

9.1 Against the Terms of Reference, there are a number of industry sectors and key issues that have come to the Committee’s attention with the implementation of NCP. The Committee has therefore taken the decision to issue an interim report for the following reasons:

a) The Committee believes it would benefit from further empirical evidence and data and would then like the opportunity to examine a number of matters in greater detail. These include:

· unemployment and working conditions;

· health and social welfare, including access and equity trade-offs and community service obligations;

· the environment and water reform; 

· the impact on urban and rural and regional communities, particularly isolated Aboriginal Communities; and 

· the role of the public interest test in the National Competition Policy process.

b) The Committee’s work to date has identified a number of areas of significant concern in relation to NCP, that warrant closer attention and public input before finalising the report. These areas include:

· the administration of NCP, its overall management, application and co-ordination;

· education for practitioners of NCP regarding their application, administration and consultative processes;

· ongoing empirical study of the impact of NCP on the social and economic welfare of all Australians to assess progress and outcomes;

· the appropriate balancing of policy delivery mechanisms affecting small rural and regional areas as NCP is not a universally applicable model as it is presently applied;

· the regulatory framework of NCP, including the Trade Practices Act; and 

· the forward agenda for NCP, including the impact of its widening application and consideration of its structure and application post 2006.

Unemployment and Working Conditions

9.2 The Committee has not received extensive evidence on the impact of NCP on employment and working conditions.

9.3 Submissions received and evidence in hearings have all pointed to contracting out of local services as the main area of change under NCP for employment and working conditions. In particular, local government has identified greater flexibility in working conditions but loss of employment opportunity and expertise.

9.4 The Committee notes that the Victorian experience has been significantly influenced by State Government policy on compulsory competitive tendering. The Committee considers that insufficient time may have passed since the application of NCP itself to assess the full impact of the policy on unemployment, job creation and working conditions. However, it is important that some estimates are made of the ongoing impacts of NCP on employment.

Health and Social Welfare Issues

9.5 The Committee has received some evidence in Hearings and Submissions regarding the impact of NCP on social welfare issues. The Select Committee considers that each jurisdiction should collectively review the impact of NCP on the Health and Welfare Sector and ensure that there are no unintended consequences. The Select Committee is also of the opinion that the issue of whether the introduction of NCP principles will be of benefit to practices within the medical profession, particularly the entry and training of medical specialists, is worthy of further consideration.

Access and Equity trade-offs 

9.6 Background work by the Committee has exposed the access and equity trade-offs inherent in the achievement of economic efficiency and microeconomic reform and the Committee is concerned that with the advent of NCP, many of the reforms meant to enhance economic efficiency and economic productivity may work against social welfare equity and access objectives. 

9.7 The challenge here is to identify and fulfil the social welfare objectives and still gain the maximum possible efficiency gains through the implementation of NCP.

9.8 The Committee feels that it has not yet received sufficient evidence to arrive at any conclusions. The Committee will be seeking further evidence prior to concluding its Inquiry.

Community Service Obligations

9.9 Historically, many goods and services have been supplied to people in Australia on a cross-subsidised basis rather than a full cost recovery or cost reflective basis. These include water, sewerage, electricity, gas, roads etc. The system of cross subsidisation in each industry has arisen through government commitment to equality of access. The high costs of the construction of infrastructure to support these industries has necessitated Government pricing and supply policies which support these social welfare objectives. 

9.10 Cross subsidisation has taken a number of forms, including from commercial or industrial users to domestic users, from wealthy to disadvantaged consumers, between population generations viz from the working age population to pensioners and retired consumers, from cities to rural and remote areas. The ‘Public Interest test’ raises the issue of broad social goals and the concept of Community Service Obligations. The Productivity Commission (Industry Commission) estimated Australia’s expenditure on community service obligations to be in excess of $3 billion.

9.11 The Competition Principles Agreement obligates governments to address the issue of community service obligations but does not define them. While it encourages ‘transparency’ of operation, NCP leaves the responsibility to each individual government to determine definitions and construct. Consequently each State and Territory has different models of operation and implementation of CSOs. 

9.12 Some would argue that a CSO is an obligation, not a standard like customer service charters. Further it could be argued that without explicit legislative form, a CSO does not exist and that a legislated CSO is different from a Ministerial statement or directive. There are few formal obligations of the legislative type, the most well known being, the Universal Service Obligation under Part 7 of the Telecommunications Act 1997 to ensure:

That all people in Australia, wherever they reside or carry on business, should have reasonable access, on an equitable basis, to:

· standard telephone services;

· payphones; and

· prescribed carriage services.

9.13 One of the problems with CSOs is the need for exhaustive definition of them to be undertaken in order for seamless transition to corporate or private supply. This is difficult to achieve where these services have not been previously provided as part of a distinct program. Further, the service may be intermeshed with other services, and the removal or downgrading of one may collapse others. For example, the Post Office or local Bank is often a focal point for small rural towns. The closure of these often causes a flow-on of closures of other businesses as people are forced to other centres for the original service. 

9.14 There is concern that community service obligations are at risk when governments commercialise, privatise or contract out such services. There is a perception that governments are abrogating their responsibilities and that gaps in services will be experienced in these and a number of other quality of life services as a result of government withdrawal and changes in regulations.

9.15 The Select Committee considers that the genuine concerns that people have relating to the ways in which community service obligations are defined and enforced need to be carefully considered. In particular, the Committee is concerned to examine:

· the situation where CSOs are defined differently by different Governments and are therefore not necessarily universally or uniformly applied;  

· the estimation processes undertaken within various jurisdictions with reference to the levels of cross subsidisation and therefore the levels of community service obligation when introducing competition into an industry; and 

· the systems of regulation or performance testing and monitoring of the achievement or supply of CSOs. 

Environment and Water Reform

9.16 The Committee will be seeking more evidence about the impact of NCP and other microeconomic reform policies on the environment. The submissions to date mainly address concerns that NCP will lead to environmental degradation because of the pressures of economic development. 

9.17 In 1994 CoAG agreed to a Strategic Framework of reform of the Australian Water Industry and in April 1995 the NCP Agreements linked the tranche payments to implementation of various water reforms, including natural resource management, user-pays pricing, trading in water entitlements, and institutional reform. A number of Submissions have been received from rural water users concerned about the advent of tradeable water rights and the effects on farm viability. The Committee heard some evidence from rural water users in Western Australia and a number of North Queensland submissions also focussed on concerns over the application of user pays pricing of water for town supplies.

9.18  The Committee recognises that water reforms are a key element of the NCP and that these reforms are intended to have benefits in terms of the environment and delay the need for costly capital works such as dams. However, there would appear to be some contentious issues. 

9.19 The water issues raised in evidence with respect to urban centres may lie in the derivation of community service obligations but this needs further investigation. With respect to rural water use the issues are more complex and involve the costs of production of agricultural produce, impacts on the environment, land values and property rights. 

The impact on urban and rural and regional communities

9.20 The Committee has received a significant amount of evidence from some States regarding the impact of NCP on urban and rural and regional communities. The impact of contracting-out, development of ‘sponge cities’, and competitive tendering in relation to medical services, welfare delivery, other local government services and the retention of human capital in regional areas has been discussed in Chapters 4-7. However, a gap in evidence to date, is the impact on isolated communities, particularly Aboriginal and Torres Strait Islander communities.

Isolated Aboriginal and Torres Strait Islander Communities

9.21 The issues for Aboriginal Communities arising from the introduction of NCP are unique and complex. Firstly, there is the broad concept of difference which must be recognised. The Royal Commission into Aboriginal Deaths in Custody 1991 noted:

‘The simple and undeniable fact of the matter is that the condition of Aboriginal people is different from that of non-Aboriginal people;  firstly, because of the accumulated disadvantage which this report indicates;  secondly, because a very substantial number of Aboriginal people live in remote areas;  thirdly, because they have different cultural background;  fourthly, because they are just coming out of a period of having no rights and no say in their affairs;  and fifthly, they have continuously been responding to agendas determined by others.’

9.22 The same issues arise with the delivery of many health and community services to Aboriginal communities. Where contracting out or privatisation of community services under National Competition Policy dismisses these issues in favour of more narrow notions of efficiency and effectiveness, there is a risk that these programs will miss their mark. The Committee considers that the proper use of the public interest provisions of the NCP provide the flexibility to address the specific concerns of remote Aboriginal communities as it should also be able to address the needs of all regional Australian communities. 

9.23 A further issue for Aboriginal and Torres Strait Islander Communities is the fulfilment of community service obligations and the serious equity and social justice issues to be considered in the public benefit test of any NCP measures which affect these communities.

9.24 The Senate Committee has not yet had the benefit of hearing evidence about the impact of NCP on remote Aboriginal communities, but is concerned that the impact of this and other reform policies is examined in the context of the assessment of the effects of the policies on remote and rural Australia.

Role of the Public Interest Test

9.25 On the strength of the  evidence received, the Committee wishes to examine further the applicationi of the NCP public interest test including the possibility of governments, the NCC and ACCC becoming involved in: 

· reassessing the goals and objectives of NCP in terms of the public interest and the breadth of the policy’s application;

· training and educating the administrators of NCP in the broad application of the public interest test; and

· considering the development of adjustment packages and transitional plans that see implementation of NCP which is in the public interest but with minimal economic and social disruption.

9.26 The definition of the public interest test has become somewhat confused in the minds of the many and various administrators of NCP. The concepts of ‘community benefits’ and ‘net community benefits’ in addition to ‘public interest’ introduced by various parties have exacerbated the problems of limited understanding. The Committee is concerned that this lack of clarity has contributed to the incidence of complaints regarding a lack of direction over ‘public interest’ from a wide range of sources. This is a matter that should be further examined by the Committee, including consideration at the highest level, of the objectives of NCP in terms of the public interest test.

9.27 Further, the Committee is concerned about the application of ‘public interest’ in the review process in particular, given the confusion that exists over what the term means or allows under NCP. The confusion, when combined with the administrative ease of simply seeking to measure outcomes in terms of price changes, risks an administrative response of application of a narrow, restrictive, definition. 

9.28 Of further significance, in reviewing the overall structure of the application of NCP, the Committee noted the lack of any appeal mechanism against a decision of the NCC or a State review agency in relation to the public benefit of a change in current arrangements. The Committee considers that, in considering the structure of the review process, the need for an appeal mechanism should be canvassed.

9.29 A related concern of the Committee is the lack of any review program to identify groups and sections of the community that may need special help in the form of other Government assistance to cope as NCP is applied. This additional assistance may require or justify a special allocation by the States of the tranche payments already being made as compensation, or it may warrant other action by the States, Territories or Commonwealth. 
Administration of NCP

9.30 The NCP was agreed between the Commonwealth, States and Territory Governments under the auspices of Council of Australian Governments (CoAG) in 1995. Under the structure agreed by CoAG, the NCC would be subject to CoAG oversight and determination of work priorities. CoAG has not met to consider NCP related issues since November 1997. Accordingly, the base NCC work program has been the program established in 1996 and under the Agreements. The reform agenda has both moved on and exposed some significant adjustment problems that Governments have not addressed by reviewing and, where necessary, altering the NCC’s work priorities. 

9.31 The Committee is aware that some disquiet exists concerning the lack of on-going supervision of the NCC’s activities and the attendant accountability questions this raises. For example, the Queensland Government has called for the abolition of the NCC and responsibility for NCP to be placed directly in the hands of CoAG. 

9.32 At this stage of the evidence gathering process, the Committee is unable to form a view whether the Queensland concerns are isolated to that State. It is apparent, however, that at least one State appears to consider that the States should have a greater role, and the Committee intends to consider the issue further.

9.33 The issue of sovereign risk has been raised in evidence with the Committee as the financial underpinnings of certain industries will have been changed by Government with the implementation of NCP. A case scenario was given in evidence to the Committee that with a rapid structural adjustment shakeout and no assistance, a farming family’s assets could be lost.

9.34 Third party access to private infrastructure was also raised in terms of sovereign risk. In the Committee’s view, decisions to declare major public sector owned infrastructure for the purposes of third party access that will have a pro-competitive impact, are clearly divisible from decisions to declare private sector infrastructure works open to third party access. Successive Governments have made it clear that they support forcing third party access to infrastructure where the infrastructure is moving from public to private ownership. Such a policy position does not raise the spectre of sovereign risk because all parties know the policy setting from the outset and accordingly there is no risk attached to it. Nevertheless, it has come to the attention of the Committee that access to private infrastructure is being considered in some instances and the Committee would therefore value further time to consider this complex issue.

9.35 The dual role of the NCC as an advisor and assessor of progress has been criticised in evidence to the Committee. Under the Agreement to Implement the National Competition Policy and Related reforms, one of the roles of the NCC is to assess whether the conditions for the payments to the States and Territories of the tranche payments have been met. 
9.36 In the Committee’s view the structure of NCP might benefit from a review to either separate the roles of the NCC or at least provide a review mechanism to its findings that the NCP has been applied in a way consistent with the agreements. The Committee proposes investigating further the role and responsibility of the NCC.

Education and Consultation

9.37 Notwithstanding the plethora of publications on NCP, the evidence received by the Select Committee to date suggests that the National Competition Policy has been poorly ‘sold’ to the general public and its administrators have been similarly ‘poorly advised’.

9.38 Community consultation processes would appear to also warrant further investigation as criticism has been made that not all interested parties are being informed of the existence or progress of these legislative reviews, nor being encouraged to actively participate. It is difficult for the Committee to gauge the veracity of such comments with the evidence thus far, but there is obviously some problem.

Ongoing Empirical Study of the Impacts of NCP

9.39 One of the greatest shortcomings of the implementation of the NCP is its lack of benchmarks or performance criteria by which the benefits or costs of the policy could be evaluated in future years. Other than the commitment in the Competition Principles Agreement paragraph 12 that “The Parties will review the need for, and the operation of, the Council after it has been in existence for five years”, there is no reference to evaluation or review of the policy.

9.40 The House of Representatives Committee recommended in 1997 that each jurisdiction responsible for NCP put in place monitoring and measurement systems so that the policy could be evaluated in future. However that recommendation would seem to have been ignored because this Committee has to date not found any evidence to suggest that any such monitoring or data gathering is taking place. The only significant study is that currently being undertaken by the Productivity Commission and since its terms of reference are limited to considering the impacts on rural and regional areas, this could not be considered adequate to address all concerns.

9.41 The Committee therefore wishes to further investigate the lack of empirical evidence of the costs and benefits of the policy.

Balancing policy delivery in rural and regional areas

9.42 The small rural centres of Australia are most unlikely to have the circumstances befitting competitive markets. Rather, small rural centres may be better served by a mix of co-operation, co-ordination and competition. This needs to be considered in more detail. 

The Regulatory Framework of NCP

9.43 The Committee believes that work is required to identify how the TP Act can better address the issue of benefits from microeconomic reform and NCP to enable those benefits to flow through the economic and social structures. 

Forward Agenda for NCP

9.44 NCP is now recognised as a driver of change and the rate of change is increasing. Initially NCP had a narrow focus albeit in areas of significance to State-owned organisations and business costs. The review of all State/Territory legislation is now seeing NCP being applied in a wide range of areas.

9.45 The forward agenda for NCP will come from the deeper application of the policy to existing areas of reform, for example the water industry and the dairying industry, and wider application of the policy to new areas. CoAG or its replacement will need to display leadership in managing this process where areas are duplicated across the States/Territories with increasing pressure to co-ordinate the reform process. CoAG will also need to prioritise the reform agenda as reforms are completed and new areas of reform become important.

9.46 CoAG needs to give consideration to the wider reform process in its review of NCC and the operation of the policy post 2006 when the tranche payment process is completed.

Senator John Quirke
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