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Chapter tWO

THE ORIGINS OF AUSTRALIA’S
NATIONAL COMPETITION POLICY

Overview

2.1 A national competition policy aims, in the words of one of the architects of Australia’s current NCP arrangements to “promote and maintain competitive forces to increase efficiency and community welfare, while recognising other social goals”.
 The context for such a policy lies in the recognition that “Australia, for all practical purposes, is now a single integrated market, increasingly exposed to domestic and international competition.”

2.2 Notwithstanding Professor Hilmer’s views above, the underlying basis for Australia’s development as a single integrated market is the Federal structure under Australia’s Constitution. The Federal structure does not facilitate implementation of a national competition policy as State and Territory Governments are individually responsible to their own constituents.

2.3 The adoption of competition policy has been tempered with the application of exceptions and exemptions based on net public benefit. This is the pragmatic recognition that the theory does not always simply translate into the reality of the best outcome sought by society at any given time, due to market failures and social policies that give primacy to other Government objectives. 

Origins

2.4 Modern Australian competition policy is generally recognised to have commenced with the Trade Practices Act 1974 (the “TP Act”). The TP Act combined extended black letter law on competition under the generic title of restrictive trade practices with administrative flexibility for the Trade Practices Commission (“TPC”). This flexibility allowed the TPC to establish definitions for markets (which it did so in such a way as to allow for the evolution of Australia’s markets) and to permit certain conduct where it resulted in net public benefit. 

2.5 In recognition of the transitional issues that would be raised by the new (1974) Act, the TP Act allowed conduct to be advised by the parties to the TPC under a process of Clearances. Such conduct was automatically “cleared”, ie. protected from prosecution unless the TPC withdrew the clearance. The 1974 Act also perpetuated the legal stricture that the Crown was indivisible thus providing the shield of the Crown to conduct undertaken by Government (Commonwealth and State) agencies.

2.6 The Clearance process was modified following the Swanson Review of the TP Act in 1976 and a new process of Notification provided for
. Conduct “notified” to the TPC was permitted to continue unless the TPC determined the conduct to be anti-competitive and without net public benefit.

2.7 After 1976 the exceptions to the normal or full application of the TP Act were:

· authorisation by the TPC;

· notification to the TPC;

· Commonwealth legislation specifying conduct;

· State legislation specifying conduct;

· conditions of employment;

· restrictive covenants re employees;

· standards approved by approved bodies;

· restrictive covenants re partnerships;

· restrictive covenants re sale of a business;

· export contracts;

· acts by users or consumers; and

· intellectual property exceptions.

2.8 In addition to the above exceptions, the TP Act had limited application by virtue of the Constitutional limits on the Commonwealth’s powers. For example the TP Act did not apply to unincorporated bodies and partnerships. This meant that the TP Act did not apply to many of the professions and their activities.

2.9 In terms of the methods of exceptions, the TP Act was little changed until 1991 when, in the economic statement “Building a Competitive Australia”, the then Prime Minister announced that:

For the consumer, competition means lower prices and a broader range of better quality goods and services; for producers it provides the spur to better performance-at home and abroad. 

We want to see the whole domestic economy opened up to this kind of positive structural change. 

The Prime Minister continued on to say:

The Trade Practices Act is our principal legislative weapon to ensure consumers get the best deal from competition. 

But there are many areas of the Australian economy today that are immune from that Act: some Commonwealth enterprises, State public sector businesses, and significant areas of the private sector, including the professions. 

This patchwork coverage reflects historical and constitutional factors, not economic efficiencies; it is another important instance of the way we operate as six economies, rather than one. 

The benefits for the consumer of expanding the scope of the Trade Practices Act could be immense: potentially lower professional fees, cheaper road and rail fares, cheaper electricity. 

This has to be done-and I have initiated the process, by today writing to the Premiers urging a positive examination of all we can do, at the May Special Premiers Conference, to widen the ambit of the Trade Practices Act to bring such excluded areas within the scope of a national framework of competition policy and law. 

2.10 The Premiers agreed that the issue needed to be examined and the outcome of the Premiers Conference process was the establishment of the Independent Committee of Inquiry into National Competition Policy (the ‘Hilmer Committee’).

2.11 The pursuit of NCP has not been an isolated policy initiative. Governments throughout Australia have, since the mid-1980s pursued micro-economic reform policies that are intermeshed with the objectives of NCP and spirit of the NCP. 
2.12 On the international scene during the 1980s, Governments throughout the world reacted to economic management issues with micro-economic policy reform based on deregulation, labour market reform and the reduction of tariffs. 

2.13 On the international trade front there was agreement on the liberalising of trade laws under the Uruguay Round of the GATT. On the bilateral front Australia and New Zealand entered into the Australian and New Zealand Closer Economic Relations Trade Agreement (ANZCERTA) and under subsequent reviews moved towards significant integration of the two economies in order to realise the economic benefits of greater efficiencies.

2.14 The introduction of the National Competition Policy in Australia follows similar developments in many industrialised and developing countries including the United States of America and Canada with the development of the North American Free Trade Agreement, and much of Europe with the development of the European Union and a common currency. 

The Hilmer Review

2.15 The March 1991 Premiers’ Conference recognised Australia’s economic climate of low growth and high unemployment. This led the Conference to conclude that there was a need to coordinate Federal and State policies in relation to micro-economic reform, particularly competition policies. The objective was to kick-start an economy at the bottom of its cycle and encourage an economic climate conducive to growth and greater employment. 

2.16 In October 1992, the Federal Government, in collaboration with the State/Territory Governments, established an Independent Committee of Inquiry chaired by Professor F G Hilmer to undertake a study of competition policy in Australia. The Committee’s examination of competition policy was a very broad one, taking in not only Federal legislation, including the Trade Practices Act 1974 but also State legislation, and all levels of Government action and involvement in the provision of goods and services.

2.17 Government leaders agreed that the Review should have as its basis the following set of Principles for a National Competition Policy:

(a)
No participant in the market should be able to engage in anti-competitive conduct against the public interest;

(b)
As far as possible, universal and uniformly applied rules of market conduct should apply to all market participants regardless of the form of business ownership;

(c)
Conduct with anti-competitive potential said to be in the public interest should be assessed by an appropriate transparent assessment process, with provision for review, to demonstrate the nature and incidence of the public costs and benefits claimed;

(d)
Any changes in the coverage or nature of competition policy should be consistent with, and support, the general thrust of reforms-

(i)
to develop an open, integrated domestic market for goods and services by removing unnecessary barriers to trade and competition;

(ii)
in recognition of the increasingly national operation of markets, to reduce complexity and administrative duplication.

2.18 The Hilmer Committee released its report on 25 August 1993. The Report raised a number of concerns in relation to existing Government mechanisms to limit anti-competitive behaviour particularly focussed on the Commonwealth Trade Practices Act 1974. It called for a uniform national approach to competitive conduct. The Committee’s concerns included:

· existing anti-competitive conduct by firms;

· regulations which restricted competition;

· public monopoly enterprises with inefficient and inappropriate management and service provision structures;

· monopoly pricing;

· denial of access to facilities for potential competitors; and 

· a lack of competitive neutrality between government and private enterprise.

2.19 The report also noted that Australia’s economic environment had changed to a single integrated domestic market with advances in transport and communications enabling even the smallest of firms to trade around the country despite State/Territory borders. The report noted that this national orientation was driving the need for Australia-wide co-operative reforms in the areas of transport regulations and infrastructure improvements, product standards, licensing, regulation of financial institutions and the professions, reforms to trade and agricultural marketing. The report noted that whilst micro-economic reform was taking place at all levels of Government, the approaches were diverse case-by-case and sector-by-sector policy reforms, lacking a consistent national approach.

2.20 In view of this lack of consistency, the Hilmer Committee’s report provided a framework for a proposed National Competition Policy recommending:

· changes to the TP Act  to provide a basis for a set of Competitive Conduct Rules, including:

· provisions covering non-price horizontal agreements, price fixing agreements, non-price vertical agreements, resale price maintenance

· provisions relating to the misuse of market power and mergers; and

· repeal of the prohibition on price discrimination;

· limitations on the powers of governments to exempt conduct that would otherwise contravene the TP Act, including:

· an authorisation process to be the principle means of permitting exceptions to the Competitive Conduct Rules;

· any exceptions be time limited and periodically reviewed; and

· removal of the shield of crown doctrine in so far as it relates to government-owned businesses and commercial activities;

· review of the provisions in the Act in relation to intellectual property to determine the necessity for exemptions;

· enforcement of the Competitive Conduct Rules to be on the basis of those currently available under the TP Act;

· that all Australian governments adopt the following principles:
I
There should be no regulatory restrictions on competition unless clearly demonstrated to be in the public interest. Governments which choose to restrict consumers ability to choose among rival suppliers and alternative terms and conditions should demonstrate why this is necessary in the public interest.

II
Proposals for new regulation that have the potential to restrict competition should include evidence that the competitive effects of the regulation have been considered:  that the benefits of the proposed restriction outweigh the likely costs;  and that the restriction is no more restrictive than necessary in the public interest. Where a significant restriction on competition is identified, the relevant regulation should be subject to a sunset period deeming it to lapse within a period of no more than five years unless re-enacted after further scrutiny in accordance with Principle III.

III
All existing regulation that imposes a significant restriction on competition should be subject to regular review to determine conformity with Principle I. The review should be performed by an independent body, involve a public inquiry process and include a public assessment of the costs and benefits of the restriction. If retained after initial review the regulation should be subject to the same requirements imposed on new regulation under Principle II.

IV
To the extent practicable and relevant, reviews of regulation undertaken pursuant to Principles II and III should take an economy-wide perspective of the impact of restrictions on competition.

· structural reform of public monopolies based on a set of agreed national principles, namely:
I
Before competition is introduced to a sector traditionally supplied by a public monopoly, any responsibilities for industry regulation be removed from the incumbent. The location of regulatory functions should place special weight on the need to avoid conflicts of interest.

II
Before competition is introduced to a sector traditionally supplied by a public monopoly, there be a rigorous, open and independent study of the costs and benefits of separating any natural monopoly elements from potentially competitive activities. Where the natural monopoly element is vertically integrated with potentially competitive activities, there should be a presumption in favour of separation at the ownership or control level.

III
Before competition is introduced to a sector traditionally supplied by a public monopoly, there be a rigorous, open and independent study of the costs and benefits of separating potentially competitive activities of the monopoly enterprise.

IV
Where privatisation of a substantial public monopoly is proposed, there be a rigorous, open and independent study of all related structural issues. There should be a presumption in favour of vertical separation.

· creation of access rights to major infrastructure facilities that cannot be economically duplicated to promote competition;

· the continuation of prices surveillance but with a ‘flavour’ of competition rather than price control;

· the inclusion of a mechanism to deal with competitive neutrality between government and other businesses and that all governments agree the following principles:

I
Government businesses should not enjoy any net competitive advantage by virtue of their ownership when competing with other businesses;

II
Government businesses competing against other firms within their traditional markets should be subject to measures that effectively neutralise any net competitive advantage flowing from their ownership. Unless exceptional circumstances exist, those advantages should be neutralised within one year of the introduction of competition:

(a)
where the government business has traditionally provided services directly to the public, there should be a presumption that this be achieved through corporatisation;  and

(b)
where the government business has traditionally provided services only to other government entities, this may be achieved through corporatisation or the application of effective pricing directions.

III
Government businesses should not compete against other businesses outside their traditional markets without being subject to measures that effectively neutralise any net competitive advantage flowing from their ownership. No transition period should be permitted in this setting:

(a)
where the government business has traditionally provided services directly to the public, there should be a presumption that this be achieved through corporatisation;  and

(b)
where the government business has traditionally provided services only to other government agencies, this may be achieved through corporatisation or the application of effective pricing directions.

· the establishment of a national advisory body, the National Competition Council to advise governments and co-ordinate reviews of regulations and to assist governments in refining the above principles of a national competition policy;

· the establishment of an Australian Competition Commission based on the Trade Practices Commission to undertake the work program agreed by the Council including reporting on allegations of non-compliance with agreed government principles to owning governments; and

-
administration of the Competitive Conduct Rules;

-
regulation review;

-
administration of the national access regime;

-
administration of prices oversight;

-
provision of public education on the conduct rules and the role of competition in the community; and

-
administration of specified parts of the Trade Practices Act.

· renaming of the Trade Practices Tribunal as the Australian Competition Tribunal, which would continue to consider appeals on authorisation decisions made by the Australian Competition Commission.

2.21 Despite emphasising that free and open competition should be the basis for all economic activity, the Hilmer report recognised the possibility of cases of business activity which should be exempted from the competitive conduct rules. Hilmer noted however, that such exemptions should be on the basis of the burden of proof falling on the proposer for the exemption to prove that it is in the public interest to restrict competition in that case. These cases were considered to be where economic efficiency might not be maximised by the introduction of competition, or economic efficiency might be at the cost of other valued social objectives such as equity. 

2.22 The concept of public interest was raised by the Hilmer Committee in relation to exemptions from competition policy and the Committee charged Governments with the responsibility of weighing the costs and benefits. These ideas are set out in the principles but no guidance is given on definitions or means of application.

THE NATIONAL COMPETITION POLICY

Introduction

2.23 The National Competition Policy (‘NCP’) is given effect by a package of Agreements between the Commonwealth and the States and Territories and supporting legislation. This approach was necessary to overcome the:

· Constitutional limitations on the Commonwealth as its powers do not extend to unincorporated bodies;

· political realities of the extent to which the Commonwealth is willing to use its Constitutional powers to override State legislation (the one time it did so under the Trade Practices Act initiated a significant dispute with the then New South Wales Government);

· the legal stricture that the Crown was indivisible thus providing the shield of the Crown to conduct undertaken by Government (Commonwealth and State) agencies; and

· the potential for differences in legislation if all jurisdictions enacted legislation of their own accord.

The Competition Policy Reform Act 1995

2.24 The Competition Policy Reform Act 1995 is the cornerstone of the policy. It provides for amendments to the Trade Practices Act 1974 along the lines recommended by Hilmer particularly amendments to Part IV in relation to anti-competitive conduct and extension of that section’s coverage of areas of economic activity previously excluded. The Act:

· provides for the creation of the Australian Competition and Consumer Commission through the merger of the Trade Practices Commission and the Prices Surveillance Authority;

· provides for the creation of the National Competition Council;

· ensures the same competition conduct rules will apply to all commercial activity in Australia, regardless of who conducts it unless specifically excepted by legislation; and

· provides for a Commonwealth scheme to promote competition through right of access to essential infrastructure facilities which have national significance.

The Conduct Code Agreement

2.25 The Agreement was signed on 11 April 1995 by the Commonwealth and all State and Territory Governments. It provides the processes for the legislative amendments to the competition laws of the Commonwealth, States and Territories requiring them to pass appropriate legislation to apply the Competition Policy Reform Act 1995 and to notify the Australian Competition and Consumer Commission of any exceptions which they have authorised.

The Competition Principles Agreement and Public Interest Test

2.26 Signed on 11 April 1995, this Agreement recognises the importance of weighing up the costs of competition policy reform against perceived benefits. Importantly, Section 1, paragraphs 3 and 4 state:

(3)
Without limiting the matters that may be taken into account, where this Agreement calls:

(a)
for the benefits of a particular policy or course of action to be balanced against the costs of the policy or course of action; or

(b)
for the merits or appropriateness of a particular policy or course of action to be determined;  or 

(c)
for an assessment of the most effective means of achieving a policy objective;

the following matters shall, where relevant, be taken into account:

(d)
government legislation and policies relating to ecologically sustainable development;

(e)
social welfare and equity considerations, including community service obligations;

(f)
government legislation and policies relating to matters such as occupational health and safety, industrial relations and access and equity;

(g)
economic and regional development, including employment and investment growth;

(h)
the interests of consumers generally or of a class of consumers;

(i)
the competitiveness of Australian businesses; and

(j)
the efficient allocation of resources.

(4)
It is not intended that the matters set out in subclause (3) should affect the interpretation of ‘public benefit’ for purposes of authorisations or notifications under the Trade Practices Act.

2.27 These sections have become known as the public interest test. This test and its application are a central policy tenet of NCP.

2.28 Of further interest to the Committee is the statement in the Competition Principles Agreement paragraph 1 (5) that the Agreement is neutral in relation to the ownership of business enterprises and that the Agreement is not intended to promote public or private ownership. The Agreement is silent on contracting out of business also, but this has not prevented the Commonwealth and the States/Territories from embarking on considerable privatisation of businesses and the contracting out of many Government services.

2.29 The Agreement also establishes principles for the structural reform of public monopolies taking into account inter-alia, community service obligations. It also addresses competitive neutrality issues, establishes responsibility for prices oversight of government business enterprises, principles for legislative review taking into account the costs and benefits of restriction of competition, and access to significant infrastructure facilities. 

2.30 The Agreement also provides the framework for the funding, operation and work program of the National Competition Council.

Local governments

2.31 Whilst Local Governments are not a party to the agreement, Section 7 establishes the application of NCP to this sector. 

2.32 The Australian Local Government Association represented local government in the negotiations over the agreements but was not a signatory, as it has no legal representative role. Constitutionally, State Governments have full responsibility for local governments so the States’ signing of the Agreements covered local government.

The Agreement to Implement the National Competition Policy and Related Reforms

2.33 Known as the ‘Implementation Agreement’, this Agreement contains details of the payments to be provided to the States/Territories. The Commonwealth makes these payments (known as tranche payments) to the States and Territories in recognition that initial gains from the introduction of the National Competition Policy will likely accrue to the Commonwealth and that the States and Territories would bear a financial loss through monopoly rents foregone by State enterprises such as electricity and water authorities as they are opened to competition.

2.34 The Agreement provides for three tranche payments to the States in return for their compliance in:

· implementing the inter-governmental agreements particularly review of regulations and introduction of competitive neutrality;  

· implementation of the Agreements on electricity, water and gas; and 

· implementation of road transport reforms. 

2.35 The first parcel of tranche payments was provided by the Commonwealth to the States/Territories during 1997-98 and 1998-99 on the basis that the National Competition Council believed that they had made ‘satisfactory progress’. New South Wales had not satisfied the NCC that satisfactory progress had been made because the NSW rice industry structure of single selling desk was retained after a review. As a consequence the NCC recommendation that $10 million be withheld was accepted by the Commonwealth.

2.36 Competition Policy Units have been established within all State/Territory Governments and an extensive program of regulation review is under way. All jurisdictions, ie: Commonwealth and all States and Territories, have supplied to the NCC a timetable for the review of all regulations which have the potential to disrupt competition.

2.37 Under the NCP, the NCC has powers to oversee the implementation of the policy in all jurisdictions, the Commonwealth, all States and Territories and local government. This is seen by some as an unprecedented power in terms of the sovereignty of all governments. In response to Senator Margetts’ query regarding the CoAG process and need for improved parliamentary accountability, Prof. Quiggin responded:

First, an improved CoAG role is essential. This is something where I and the architects of the policy agree. The whole system was envisaged as working with the oversight of CoAG and, hopefully, in a more or less cooperative environment of federalism. This is running more counter in some ways to the kind of process the organiser of the policy would have liked. We do need more. We do need a return to parliamentary accountability, particularly in these areas of commercialisation, corporatisation and competitive tendering and contracting.

In all of those areas there has been an assumption that the policy of itself takes things out of parliamentary accountability. In my view, that presumption should be reversed. The principles of competitive neutrality should be applied to require that, where there is the kind of public interest which has previously required direct public provision, unless it can be established that that interest has disappeared, providers, whether they are public or private, whether they are government business enterprises or corporatised firms, should be subject to the kind of public accountability that we expect from government departments. We need to see a reassertion of that parliamentary accountability and level of performance, and also over the way in which the process of competition policy is being implemented.

2.38 In its 1997-98 Annual Report, the NCC states:

The experience of the first two years of the NCP legislation review and reform program suggests that there are three areas which warrant greater attention by Governments.

First, in some instances, governments failed to schedule for the review legislation that contains provisions restricting competition, or to demonstrate that proposals for restrictive legislation met the competition tests. Second, there is evidence that some review processes have been inadequate. Third, there has been a failure by some governments to act in accordance with review recommendations where pro-competitive reform is shown to be in the community interest.

2.39 The Council has consistently advised governments that they should be in no doubt that the review and reform process should be completed on time – by the end of the year 2000 – if they are to receive a positive assessment of reform performance. The NCC’s latest report is no exception with a number of the States coming under criticism from the NCC for their failure to meet reform targets.

2.40 The drive to review legislation and introduce reform within a fairly short timeframe is an issue because of the reform fatigue identified by a number of witnesses before the Committee. Prof Quiggin, when asked how he would remodel NCP said:

The first thing is that I would not attempt to impose it from the top down in the way it has been done. What we saw in the policy process was that people were getting tired of micro-economic reform, the phrase `reform fatigue' was used, and it was getting harder and harder to push it through the governments which had the responsibility for implementing it—local and state governments—at the kind of pace reformers would like.

Progress on NCP implementation

2.41 All governments in Australia have given a commitment to eliminating restrictive and anti-competitive structures and regulations within States/Territories, between the States/Territories and between the States/Territories and the Federal Governments. For example, there are agreements to establish:

· a competitive national electricity market;

· a national framework for free and fair trade in gas;

· road transport reforms; and 

· a strategic framework for the efficient and sustainable reform of the Australian water industry. 

2.42 The implementation of NCP in the energy industries is most advanced. As noted above, specific agreements existed between the States/Territories prior to the introduction of NCP in relation to electricity, gas, water and road transport services and these were brought under the umbrella of NCP in 1995. Most States have carried out the “unbundling” process of separating generation, transmission and retailing of electricity. Many have also corporatised their electricity bodies and some have also been privatised. At this stage, trade in electricity exists between New South Wales, Victoria and the ACT and indirectly, South Australia. Queensland is expected to follow suit in the near future and Tasmania while not yet connected to the grid, has a commitment on the basis that it proceeds with interconnection with the mainland via the proposed Basslink Project.

2.43 Within the gas industry, most governments have recently passed legislation to introduce a national gas access regime that will give effect to the agreed access principles. Not all States have unbundled their gas businesses to the extent of electricity and the NCC has identified potential changes in the supply area with possible competition within and between gas basins.

2.44 Implementation of NCP within the water industry is less advanced. The reforms seek to address both the economic viability and ecological sustainability of water supply. They include reforms to water pricing, allocations and trading of water entitlements, the structure of water supply utilities, and appraisal processes for investment in new or extended rural water schemes.

Implementation is being phased in over five to seven years, to give people forward notice and time to adjust, and because of the sheer size and complexity of the package.

So far, the scope and pace of reform appear to differ across Australia. Each government is taking a different approach to water reform, and rates of progress vary. New South Wales and Victoria are the furthest advanced. Other governments have implemented fewer reforms, or are still in the process of developing their approach. That said, all governments face a difficult task to meet the current timetable for reform.

2.45 With respect to road transportation and the implementation of NCP, the NCC has reported that progress has been slow to date and hampered by:

…. difficulties with the ‘template legislation’ approach that was originally proposed, as well as by the lack of a concrete timetable for reform. In the lead up to its second tranche assessment, the Council is seeking agreement on a reform timetable and will be looking for further progress towards implementation.

2.46 Road transport reform is largely in the area of uniform national licensing, road use charges and vehicle safety standards. 

2.47 With respect to rail transport, the NCC has recommended that a number of services be opened in line with the Third Party Access regime under NCP. Some of these have sought recourse to appeal to the Australian Competition Tribunal. Some concerns have been raised over the Third Party Access regime.

2.48 The regime is understandable when interpreted as the provision of access to infrastructure that had been developed as a public asset to meet a national or nationally significant need and the asset is subsequently corporatised or even privatised. However, concerns have been raised when the regime is applied to private infrastructure developed in response to private needs and there is a subsequent identification of a national need under the definitions now being applied. The issue has arisen in Western Australia with an attempt to have a private rail line servicing an iron ore mine declared under the Third Party Access regime and opened to another, competing, iron ore mine. This issue is discussed further at Chapter Eight.

ADMINISTRATIVE STRUCTURES AND RELATIONSHIPS 

2.49 As noted above, a joint Federal-State National Competition Council (NCC) was formed as a review body to operate from 6 November 1995 and the Trade Practices Commission was restructured and renamed the Australian Competition and Consumer Commission (ACCC) (to operate also from 6 November 1995) and given the responsibility of implementing the policy. The Australian Competition Tribunal (The Trade Practices Tribunal renamed) provides the appellate mechanism for exemptions under the competitive conduct rules.

2.50 The institutional framework is described in Figure 1.





National Competition Council (NCC)

2.51 The NCC is primarily an advisory and support body for all Governments. It has the unusual role of reporting to the Federal and all State/Territory Governments and requires a majority of governments to agree upon its work program. Because CoAG, the NCC’s creating and governing body, last discussed NCP issues in 1997, (when the discussion focussed on the natural gas sector), the NCC has been working to the program set in 1996. This lack of oversight of the NCC is of concern and is discussed further at Chapter Seven.

2.52 The NCC’s functions include assessment of Government progress in implementing the NCP and evaluation of applications relating to the National Access regime. The Council is based in Melbourne and is headed by a President, currently Mr Graeme Samuel. There are also four part-time councillors and a secretariat of twenty staff.

2.53 Currently the Council’s work concentrates on four areas:

· a review of Section 51 (2) and 51 (3) of the Trade Practices Act. These sections provide limited exemptions from Part IV of the TP Act for things like licences in intellectual property, employment conditions, and restrictive covenants in the sale of businesses and partnership agreements;

· advising Governments on implementation of competition policy;

· assessing progress on reform;  and

· access to infrastructure facilities.

Australian Competition and Consumer Commission (ACCC)

2.54 The ACCC is the regulator under the NCP. It is an independent statutory body headed by a Chairman, currently Professor Allan Fels. The ACCC has over three hundred staff located around Australia. The ACCC seeks to improve competition and efficiency in markets, foster adherence to fair trading practices in well informed markets, promote competitive pricing wherever possible and restrain price rises in markets where competition is less than effective.

2.55 The ACCC’s principle responsibility is the enforcement of the Trade Practices Act. It is also responsible for ensuring compliance by Governments with the provisions of the Competition Code and also administers the Prices Surveillance Act.

2.56 The ACCC’s major focus is the enforcement and administration of the TP Act. Administration is the consideration of applications for Authorisation and Notification and application of the public benefit tests that apply in accepting or rejecting the conduct under the TP Act.

2.57 The ACCC is required to apply different tests to different conduct that would otherwise risk contravention of the TP Act. The tests, which effectively have differing thresholds, are based around the concepts of public benefit and lessening of competition. The more serious the conduct in terms of its anti competitive effect the higher the threshold.

2.58 The concepts of ‘public benefit’ and ‘lessening of competition’ have been refined over time by decisions of the ACCC and its predecessor (the TPC), the appeal body for those decisions, the Trade Practices Tribunal, and case law. 

2.59 The application of these tests is of interest to the Committee because of the thresholds applied and the more open, public, process that is undertaken than under NCP generally.

Australian Competition Tribunal

2.60 The Australian Competition Tribunal (the Tribunal), was originally established to review, on appeal, decisions by the TPC to grant, or not grant authorisations or to revoke notifications. The introduction of the NCP saw the Tribunal’s role widened to include review of decisions by the designated Minister to declare a service or decisions to not revoke a declaration regarding third party access to infrastructure.

2.61 This review function for the Tribunal is the only change from its pre-1995 role – the Tribunal does not have a role in reviewing decisions by the NCC or by State review bodies. 

2.62 The lack of a review function over the NCC places the NCC in the unusual situation where it is making recommendations on the application of the public interest test with no formal review mechanism over those recommendations. Equally, decisions by State review bodies are not reviewable by the Tribunal. It could be argued that the decisions are reviewable by the Governments concerned and this would lend weight to the argument that the national interest is much wider than the public benefit. However, the Committee notes the scope for diverse decisions by several governments based on their individual views of the national interest. See Chapter 7.

2.63 The Tribunal’s capacity to review decisions is somewhat unique because of the practice of having Tribunal members drawn from specialised fields and not just the judiciary. In the Committee’s view this use of specialist members has contributed significantly to the success of the TP Act as a policy instrument and this success has been, in turn, based on the quality of decisions, in general, on the public benefit test.

Figure 1:	Broad Outline of Administrative Structure of National Competition Policy
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