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Chapter One

Introduction

Establishment and re-establishment of the Committee

1.1 On 1 July 1998, the Senate established the Select Committee on the Socio-Economic Consequences of the National Competition Policy to inquire into the following matters:

(a) the broader socio-economic consequences, including costs, of the National Competition Policy, as implemented by the Competition Policy Reform Act 1995, including, but not limited to, the impact of the policy on:

(i) unemployment;

(ii) changed working conditions;

(iii) social welfare;

(iv) equity;

(v) social dislocation; and

(vi) environmental impacts.

(b) the relative effect and variation in impact of the National Competition Policy on urban and rural and regional communities;  and

(c) clarification of the definition of public interest and its role in the National Competition process.

1.2 The Committee lapsed at the end of the 38th Parliament following the calling of the 1998 Federal Election.

1.3 On 9 March 1999, the Senate agreed to re-establish the Committee, passing the following motion:

“That-

(1)
 The Select Committee on the Socio-Economic Consequences of the National Competition Policy, appointed by resolution of the Senate on 1 July 1998, be reappointed with the same functions and powers, except as otherwise provided in this resolution.

(2)
The committee inquire into and report on the National Competition Policy, including:

(a)
its socio-economic consequences, including benefits and costs, on:

(i)
unemployment,

(ii)
changed working conditions,

(iii)
social welfare,

(iv)
equity,

(v)
social dislocation, and

(vi)
environmental impacts;

(b)
the impact on urban and rural and regional communities; 

(c)
its relationship with other micro-economic reform policies; and

(d)
clarification of the definition of public interest and its role in the National Competition process. 

(3)
The Committee have power to consider and use for its purposes the records of the Select Committee on the Socio-Economic Consequences of the National Competition Policy appointed in the previous Parliament.

Submissions

1.4 As at 6 August 1999, the Committee had received 203 submissions, several supplementary submissions, and had been given notice to expect more following contact by interested organisations. The Secretariat has also undertaken an extensive literature survey in order to identify the potential issues and experiences from overseas.

1.5 The submissions have been received from broad ranging groups, including individuals concerned about water prices and use of pesticides, to peak agricultural bodies concerned about the lack of transparency and coordination of the review process in each State/Territory, small local and national companies, State Governments and their agencies, Federal Government agencies including the National Competition Council and ACCC, local Governments and professional bodies.

1.6 A list of Submissions is included at Appendix 1.

The Committee is interested to receive new submissions and supplementary submissions in response to the Interim Report. Persons or organisations wishing to lodge submissions or responses to the Interim Report may do so to the following postal or email addresses:

The Secretary,

Senate Select Committee on the Socio-Economic Consequences of the

National Competition Policy,

Parliament House

CANBERRA  ACT 2600

Facsimile:  (02) 6277 3130

E-mail:  NCP@aph.gov.au

Hearings

1.7 The Committee has held hearings in Canberra, Brisbane, Perth, Albany, Melbourne and Adelaide. A list of witnesses at the hearings is at Appendix 2.

1.8 Further hearings are being scheduled. If there is sufficient interest, the Committee will conduct public hearings in a number of regional centres before the inquiry concludes and the final report is submitted to the Senate. The Committee is required to present its final report on or before 11 October 1999. 

Response to the Inquiry

1.9 The Committee has not had the opportunity to visit all the major or regional centres that have been represented in submissions. In light of this, the Committee has determined to issue an interim report as a means of facilitating further consideration and discussion of the impact of NCP on urban, regional and rural Australia. 

1.10 The interim report has been prepared against the responses to the Committee and, accordingly, has identified issues not directly mentioned in the Terms of Reference. The Committee is satisfied that this is appropriate because the Terms of Reference are inclusive rather than exclusive, and the issues reflect the concerns in the community raised with the Committee.

1.11 The Committee is also aware that there are several other Inquiries currently being conducted that are close, or relevant, to the Committee’s Terms of Reference. Principle among these are the Productivity Commission Inquiry into the Impact of Competition Policy Reforms on Rural and Regional Australia, the Senate Standing Committee on Rural and Regional Affairs Inquiry into the Australian Dairy Industry and the Joint Select Committee into the Retail Sector. Others include the Senate Legislation Committee on Rural and Regional Affairs Inquiry into the Petroleum Retail Legislation Repeal Bill 1998, the Joint Committee of Public Accounts and Audit Report on Australian Government Procurement, and the Senate Finance and Public Administration References Committee’s reports on Contracting Out of Government Services.

1.12 Whilst the Committee does not intend to pre-empt or review these inquiries, it feels that the opportunity of considering each others’ deliberations will lead to an improved outcome overall. The Committee has undertaken some consideration of other studies and reports in Chapter 3. There is a necessity for the Committee to be informed of these studies in all its final recommendations.

Acknowledgment of the role of former Senator Dee Margetts

1.13 Former Senator Dee Margetts (the Greens, WA), whose term as a Senator expired on 30 June 1999, had a significant role in the establishment of this inquiry and jointly moved with Senator Peter Cook (ALP, WA), the original motion in the Senate that led to the Committee's establishment. The Committee wishes to place on record its appreciation of the considerable contribution Senator Margetts made to the inquiry as a member of the Committee from its inception until the expiry of her term.

Report Structure

The interim report has been structured to consider both the specific issues referred to the Committee and the other issues raised with the Committee in evidence and hearings.

Chapter Two - the origins of Australia's national competition policy

1.14 Chapter Two of this report is intended to provide the reader with a comprehensive introduction to the origins of Australia's National Competition Policy. The Chapter traces the development of competition policy from its origins under the Trade Practices Act 1974 through to the Hilmer Committee which was established in 1992 to undertake a study of competition policy in Australia. As the Chapter describes, the Hilmer Committee released a comprehensive and far reaching report in August 1993 that called for a uniform national approach to competitive conduct.

1.15 The Hilmer report proposed the structure for Australia's current competition policy. This structure was ultimately given effect by a package of agreements between the Commonwealth and the States including the Conduct Code Agreement, the Competition Principles Agreement (establishing the public interest test) and the Implementation Agreement. The cornerstone of the policy is the Competition Policy Reform Act of 1995 which, amongst other things, provides for the establishment of the ACCC and the NCC. The Chapter also provides a detailed explanation of the administrative structures and relationships that underpin NCP, including the structure and role of the ACCC and NCC.  

Chapter Three - the findings of other reviews

1.16 This inquiry is one of a number of other past and current inquiries on NCP or closely related issues. These include:

· The 1995 Senate Economics Committee inquiry into the Competition Policy Reform Bill;

· The 1997 House of Representatives Standing Committee on Financial Institutions and Public Administration Report on National Competition Policy;

· The current Productivity Commission inquiry into the impact of competition policy reforms on rural and regional Australia; and 

· The Western Australian Parliamentary Standing Committee on uniform legislation and intergovernmental agreements.

1.17 Essentially, the Chapter outlines the terms of reference and findings of each of these inquiries. 

Chapter Four - What is micro-economic reform and where does national competition policy fit in?

1.18 Like Chapters Two and Three, this is essentially a chapter intended to provide background information for the reader. Its purpose is to place micro-economic reform and NCP into context. The Committee has repeatedly heard that NCP is to be blamed for many of the problems facing regional and rural Australia. The fabric of communities is seen to be changing with bank closures, falling telecommunications service and pressures for efficiency, shifting commodity prices, application of technological advances and perceived, if not actual, increases in the disparity in living standards. Notwithstanding this, many witnesses from diverse backgrounds have acknowledged that NCP is not the only policy impacting on rural Australia – it is just difficult to identify which policy is having what impact. 

1.19 The lack of clear lines of effect makes it both easy to “blame” NCP and highlight the need for better implementation and explanation of NCP as well as greater flexibility and sensitivity of the policy.

1.20 The Chapter examines the many different types of micro-economic reform that have been undertaken in Australia and other government policies and market changes that intermesh with or overlay micro-economic reform.

1.21 The effects on rural and regional centres are examined and the role of infrastructure. Competitive tendering is examined and the effects of Governments’ decisions to amalgamate road construction, repair and maintenance contracts into large contracts that effectively exclude local level competitors.

1.22 The Chapter does not examine in detail issues raised with the Committee that are outside the terms of reference but relevant to the restructuring and the shape of development of rural and regional centres. 

Chapter Five - The Public Understanding of NCP

1.23 Chapter Five addresses the issue of the public understanding and explanation of NCP in two ways. First, is in relation to the officials charged with applying the policy. The second is the way the policy is explained to the people and organisations that have the policy applied to them and to the general public. 

1.24 The Committee found that the public understanding and explanation of NCP has been a fundamental problem since the policy's introduction in 1995.The Committee has noted the concern over an approach that those subject to the policy have to guess how it will apply to them in their reviews, including the interpretation of the public interest test. 

1.25 Because of the level of misunderstanding of NCP in the wider community, the Committee considers that agencies involved in the application of NCP, particularly the central agencies such as the NCC and State Government Competition Policy Units, ought to consider the provision of more pro-active education and assistance programs. The Committee is not persuaded that the publication of brochures and occasional information seminars is sufficient to address the problem. In the Committee’s view, alternate mechanisms from other industries could be examined as possible ways to address this issue. For example the information technology industry concept of “helpdesks” may be applicable with such facilities established to assist agencies that do not themselves have the resources to fully comprehend the policy or cannot themselves afford to buy in those resources from the consulting sector.

1.26 The Committee found that the lack of understanding of NCP also creates a level of mistrust in the community over the policy. For example, while it is strictly correct that NCP does not require privatisation or corporatisation, what it does provide is the lead-in process that is seen to inevitably lead to corporatisation and then privatisation.

1.27 The Committee notes that it is often politically expedient to blame NCP where there is pain as a result of broader economic change or restructuring.

Chapter Six - The Benefits and Costs of National Competition Policy 

1.28 Chapter Six examines the issue of benefits and costs and the complexity of the problems facing Governments in measuring the benefits and costs of NCP. There is clear evidence that NCP cannot be singled out distinctly from other micro economic reform processes. The claims made in evidence to the Committee about the benefits and costs of NCP have necessarily had to be general. 

1.29 Any benefits that may be derived from NCP often are quite diffuse and can be expected to arrive at some distant point in the future compared to the concentrated and immediate costs involved in the application of the policy. In these circumstances,  people will rightly complain about the adverse impacts of NCP on their lives and claim that the benefits are nebulous. For instance, the benefits may often accrue to consumers in Perth or shareholders in Melbourne while the costs are borne by the people in shires of Kalgoorlie and Esperance.

1.30 The Committee does not believe that it is sufficient to claim that the benefits will flow in the long term – jurisdictions need evidence to support these claims and therefore the Committee urges the urgent collection of data through appropriately designed monitoring systems. The lack of hard evidence may be to blame for some of the suspicion about NCP, and the Committee considers this to be a serious issue warranting urgent attention by all jurisdictions. 

1.31 The Committee further notes the views held by some that the costs involved in reviewing exceptions from the Trade Practices Act and other policies that are inconsistent with NCP can be significant. In terms of the potential benefits from the reviews undertaken, if changes are involved, then they can appear to involve very small amounts of money. For example, the Broiler Industry argued that rounding up at the retail cash register can involve a greater amount of money than the benefits that reviews indicate growers receive from otherwise restrictive or potentially restrictive arrangements with the processors.

1.32 The Committee considers that the evidence presented suggests that, in broad, any benefits of NCP have flowed to large rather than small business and to large regional and metropolitan areas rather than rural and remote areas.

1.33 Those made redundant from their employment are the significant losers under NCP, other micro economic reforms, commodity price falls, etc. While employment is growing in the rural and regional areas of Australia, the evidence shows significantly longer periods spent unemployed and that the areas of employment are themselves changing from traditional areas such as farming to service orientated industries. Individuals displaced don’t necessarily find employment in these new industries.

1.34 Small communities are being particularly hard hit by the changes that are occurring in rural and regional Australia. Those changes, services from financial institutions being withdrawn, poor telecommunications service levels and people critical to the local societies moving on, combine to create what has been termed the loss of human capital from the small towns. 

1.35 This loss of human capital is difficult to count but is even more insidious than the transparent loss of, say, banking facilities, because it involves the loss of the people who contribute to the commercial and social wellbeing of the towns. 

1.36 However, there is evidence that there are also a number of increasingly thriving communities in regional Australia as the development of what has been called “sponge cities” increases. The “sponge cities” are providing centres for better services of all kinds and are attracting people to them from the smaller, increasingly less serviced, towns.

Chapter Seven - Public interest and public benefit tests 

1.37 Chapter Seven examines the way the Public Interest Test has been applied in NCP. The Public Interest Test is compared to the Public Benefit Test applied by the ACCC and the Competition Tribunal. The Committee notes the views of the President of the NCC, Mr Samuel, that there is patchy understanding of the issues as well as a lack of understanding of the wider issues involved in the Public Interest Test.

1.38 The Committee is concerned that those charged with the application of NCP do not appear to have a very good understanding of the Public Interest Test. 

1.39 The evidence received by the Committee to date indicates that many of the officials charged with application of NCP are taking an excessively narrow, economics-based approach rather than a more multi-disciplinary approach. The Committee considers the Public Interest Test to cover the full gamut of issues that can come before any government and accordingly there is a need for a multi-disciplinary approach and input.

1.40 In the Committee’s view it would be difficult for officials to apply the Public Interest Test without more active guidance from some governments. The Committee considers governments to be in the best position to determine what is in the public interest. If governments wish to have a third party involved in a dispassionate way, then the Committee suggests there could be a fall back position of a review process by suitably qualified organisations, for example the Australian Competition Tribunal. The Committee notes that the Tribunal membership can be altered to take account of a wide range of social sciences and that the Tribunal already has wide experience in deciding Public Benefit claims under the Trade Practices Act. The Committee wishes to further consider any appeal mechanism proposal.

1.41 Another area of concern to the Committee is that NCP is being applied by the State and Territory Governments as well as the Commonwealth Government in a way that is, to a large extent, at the discretion of the governments involved. In the Committee’s view there is a risk that the full benefits of NCP will not be realised, or worse, that there could actually be unexpected costs from the disjointed application of NCP to markets that are becoming increasingly national markets rather than State based geographic markets.

1.42 The Committee is concerned at the strong evidence that the Public Interest Tests and reviews are not being universally undertaken in an open and transparent manner by all of the governments involved.

1.43 The Committee also considered the issue of the differences between the Public Interest Test and the Public Benefit Test under the Trade Practices Act from the point of view of the end policy outcome of NCP being the application of the Trade Practices Act in all except the most exceptional circumstances. The Committee is concerned that the two tests, and indeed the two policies, need to be better applied in relation to each other. Gaps appear to be developing between the two policies and tests and these are disadvantaging both the people/organisations involved and the public. 

1.44 The Committee was concerned to hear the evidence regarding the provision of hospital services and after hours services by rural doctors in South Australia. The evidence suggests that, by dint of a change in policy and the business structure employed by the doctors, the doctors may now be subject to the Trade Practices Act. It appears that the ACCC has taken an excessively doctrinaire approach to arrangements between the doctors for the provision of medical services in regional and rural areas in 'out of hours' surgeries and hospital services. In the Committee’s view the provision of medical services in regional Australia is one that is extremely important and the Committee is concerned to see other policies being applied in such a way as to dilute that level of importance.

1.45 The Committee is also interested to explore in much greater detail the medical professions’ claims of the public interest being served under their present education arrangements for specialists.

1.46 The Committee has also found that the application of NCP appears to be throwing up unexpected results and questions whether in all cases the public interest is actually being served.

Chapter Eight - other NCP administration and implementation issues 

1.47 Chapter Eight identifies a number of other NCP administration and implementation issues that have been raised with the Committee. Many of these issues touch directly on the terms of reference but also extend to the wider application of the issues.

1.48 These issues cover:

· the lack of oversight by governments through the Council of Australian Governments (CoAG) and the need for increased input by governments in a coordinated way. The Committee proposes consideration of more frequent meetings of CoAG, or an equally representative forum, as a way to reinstill oversight of the NCC and NCP;

· the issue of sovereign risk and access to declared private infrastructure;
· the dual role for the NCC in oversighting State reviews and making recommendations on tranche payments. The Committee is concerned that the combined role for the NCC is not a good governance approach to NCP and that it contrasts with governments approach under NCP to separate ‘the regulated’ from ‘the regulators’;
· the changing structure or web of regulation under the Trade Practices Act and NCP exposing possible gaps in the regulatory framework;
· the uncoordinated application of NCP;
· the cost of reviews to industry under NCP and the apparent view that NCP is the one model that will fit all applications; and
· the use of tranche payments as reform drivers by governments.

Chapter Nine - Issues Requiring Further Investigation

1.49 The Committee is concerned that, notwithstanding the high quality of the submissions and evidence presented to it, it does not yet have sufficient information on a range of issues under its terms of reference to make, or to form, any final views on the implementation of NCP. 

1.50 The Committee notes the views expressed by some that NCP has not been in place for a sufficient length of time for all the implications of the policy to be assessed. These same parties, however, also agree that it is appropriate that the policy be assessed in a rolling fashion to ensure that its outcomes are at least consistent with the objectives of the policy when it was implemented. 

1.51 As noted earlier, the Committee is concerned at the lack of empirical evidence and data regarding changes that are occurring in Australia but particularly rural and regional Australia under the implementation of NCP and the extent to which those changes can be attributed to NCP, to other policies, or to other factors.

