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chapter seven

Public interest and public benefit tests 

7.1 Throughout its hearings and in submissions the recurring theme of difficulty with NCP has been over the way the policy has been implemented. Prominent among these difficulties have been problems with interpreting and understanding the Public Interest/Public Benefit Test, including:

· a predominance of narrow economic interpretation of the policy;

· differing interpretations of the policy and public interest test between the States and Territories resulting in different applications covering essentially the same conduct;

· lack of transparency of reviews; and

· lack of appeal mechanisms.

Predominance of economic interpretation 

7.2 Responsibility for administration/implementation of the NCP has, in all jurisdictions, been placed in Treasury or Premiers portfolios with other portfolio areas having a greater or lesser input depending on their level of interest. For example, in Western Australia, the Regional Development portfolio has a role in NCP but Mr Morgan of the Regional Development Council said in response to Senator Margetts query about implementation:

My view is that the state Treasury is probably like all Treasuries around Australia. It tries to maximise its income and it takes as little notice of the social impacts of its policy as possible.

7.3 Mr Morgan went on to say that:

I think the reviews have mainly concentrated on the financial aspects of changes in policy and take no account of the social impacts of some of those policies.

7.4 In the Committee’s view it appears that there is a predominantly economic rather than multi-disciplinary approach involved in the implementation of NCP and in particular the public interest/public benefit tests. The Committee notes Mr Samuel’s view (see below) that there is patchy understanding of the issues as well as a lack of understanding of the wider issues involved in the public interest test. The Committee is concerned that it is these little-understood issues that would draw upon non-economic input. 

7.5 The view of the role of Treasury agencies as explained by Mr Morgan in para 7.2 above is reinforced when considering the application of funds paid under the tranche payments. Only Queensland has provided evidence of any substantial attempt to compensate areas for the costs involved in application of NCP with the provision of $150m for local Governments. The Queensland position was explained by Mr McCallum, Director, Economic Performance Division, Queensland Treasury:

The Queensland government has agreed to provide $150 million over five years, commencing in 1997-98, to assist local governments to meet the costs of NCP reviews and to provide local governments with an incentive to adopt reforms, especially competitive neutrality measures. That money is sourced from the competition payments or the $750 million component of the payments that Queensland receives from the Commonwealth government.
 

7.6 In making these funds available the Queensland Government has tied them to performance of NCP reviews. The breakdown in funding was explained by Mr D Mullins, Chief Executive Officer, Esk Council:

In Queensland, fortunately, there was an agreement between the Commonwealth government, the state government and the local government that local government receive incentive payments. That will happen over the next four years and it adds up to $150 million. The first component is training, and that is being managed and serviced by the Local Government Association of Queensland and also the local government department.

As for the $7½ million for review, all the reviews for the type 3 councils have to be finalised by June this year. Item C there, of $141.5 million, is for those councils that embark on implementation of the principles of full cost pricing or any other model. It is worth saying at this stage that the $141.5 million will only be paid if the councils actually hop in and do the work that they have indicated at this stage they will do.

Out of that $150 million, our council has been earmarked to receive $35,000 for review and $487,000 for implementation. As I said before, we have already undertaken the review and we will receive that $35,000. Obviously, it is possible over the next four years that we will be paid the balance of the $487,000 in full. But it is also possible that we will not receive even half of that, because the onus is on us to see what we do over the next four years. That $487,000 is for activities such as a review of our roadworks, water and sewerage and also various other business activities. In the water component, we are looking very closely at our water charging structure.

7.7 The Western Australian Government has also provided per capita funding to local governments but the size of the payments is of questionable value. Senator Lightfoot sought some explanation of State payments to local governments in Western Australia from Mr Brown of the Shire of Jerramungup:

We got a cheque a couple of weeks ago from the state government. That was our first sign of any money back to the local areas through the National Competition Policy.

Senator LIGHTFOOT—As welcome as that was, did that contra any losses or potential losses for you up to the next tranche of 1999-2000?

Mr Brown—Only minor. We got $2,000-odd dollars.

Senator LIGHTFOOT—Is that all?

Mr Brown—Yes, that was all. It was on a per head of population basis, and it was 80c a head, or something.

7.8 This evidence suggests that many of the States and Territories have retained the tranche payments for consolidated revenue rather than significant assistance for those subject to the structural adjustment being undertaken by implementing NCP.

7.9 To-date, the Committee has not been given any real evidence, outside the Queensland experience, that suggests a willingness by Governments to assist the change process. The Committee understands the Productivity Commission arguments that such assistance can be a free gift to some because they would plan for changes in any case. However, if assistance (and this is by no means limited to financial assistance) to undergo structural adjustment is not given, resistance to and resentment of the changes being sought can be expected. 

7.10 The Committee suggests that, if real economic hardship is to be minimised, if not avoided, then governments need to create an environment that sees implementation of NCP with minimal economic and social disruption.

Public interest/benefit tests – policy interpretation

7.11 A problem for those having NCP applied to them is summed up by Mr Morgan, Chairman, Regional Development Council (Western Australia):

I spent the long weekend reading the whole COAG agreement. It has a lot of outs in it for public benefit and things like that. The problem is that, because of the times and lack of money for infrastructure, I suspect the public benefit suffers to the financial aspects.
In the Committee’s view, a threshold issue, is what is the ‘public interest’ under the test developed for NCP and how does it differ from the ‘public benefit’ test applied in the TP Act. Public benefit test.

7.12 Under the TP Act, public benefit is applied to mean a benefit to all of the public not just a section of the public. The Competition Tribunal (as the former Trade Practices Tribunal) has stated public benefit to be:

Public benefit has been and is given wide ambit by the Tribunal as, in the language of QCMA (at 17,242), ‘anything of value to the community generally, any contribution to the aims of society including as one, of its principal elements (in the context of trade practices legislation) the achievement of the economic goals of efficiency and progress’. Plainly the assessment of efficiency and progress must be from the perspective of society as a whole: the best use of society’s resources. We bear in mind that (in the language of economics today) efficiency is a concept that is taken to encompass ‘progress’ and that commonly efficiency is said to encompass allocate efficiency, production efficiency and dynamic efficiency.

7.13 The ACCC and Competition Tribunal (the Tribunal) have recognised a wide range of economic public benefits, including:

· fostering business efficiency, especially when this results in improved international efficiency;

· industry rationalisation resulting in more efficient allocation of resources and in lower or contained unit production costs;

· expansion of employment or prevention of unemployment in efficient industries or employment growth in particular regions;

· promotion of industry cost savings resulting in contained or lower prices at all levels of the supply chain;

· promotion of competition in industry;

· promotion of equitable dealings in the market;

· growth in export markets;

· development of import replacements;

· economic development;

· assistance to efficient small businesses, for example guidance on costing and pricing or marketing initiatives which promote competitiveness;

· industrial harmony;

· improvement in the quality and safety of goods and services and expansion of consumer choice; and

· supply of better information to consumers and business to permit informed choices in their dealings.

7.14 Provision to protect the environment has been included under other determinations
. This clearly demonstrates the flexibility of the public benefit test to grow as understanding of other issues improves.

Public Interest

7.15 In contrast to the application of the public benefit test, the Committee has received expressions of concern about how the public interest test is being applied.

7.16 Clause 1(3) of the Competition Principles Agreement provides that Governments are able to assess the net benefits of different ways of achieving particular social objectives:

Without limiting the matters that may be taken into account, where this Agreement calls:

a)
for the benefits of a particular policy or course of action to be balanced against the costs of the policy or course of action; or

b)
for the merits or appropriateness of a particular policy or course of action to be determined; or

c)
for an assessment of the most effective means of achieving a policy objective;

the following matters shall, where relevant, be taken into account:

d)
government legislation and policies relating to ecologically sustainable development;

e)
social welfare and equity considerations, including community service obligations;

f)
government legislation and policies relating to matters such as occupational health and safety, industrial relations and access and equity;

g)
economic and regional development, including employment and investment growth;

h)
the interests of consumers generally or of a class of consumers;

i)
the competitiveness of Australian businesses; and

j)
the efficient allocation of resources.

7.17 The NCC has explained in its information booklet ‘Considering the Public Interest under the National Competition Policy’ (November 1996), that:

The CPA states that these factors [in clause 1(3)](and any others) may be considered in balancing the benefits of a particular policy or course of action against the costs, to determine the appropriateness or most effective means of achieving a policy objective. In this respect, subclause 1(3) provides governments with a consistent approach to assessing whether the commitments to reform contained in the intergovernmental agreements threaten desired social objectives. The inclusion of the subclause in the CPA reflects the desire of governments to make clear their view that competition policy is not about maximising competition per se, but about using competition to improve the community’s living standards and employment opportunities.

7.18 The NCC also considers at length the issue of defining “public interest” noting it has been left by policy makers to be case-by-case assessment rather than be prescriptive. The NCC also considers the critical issue in considering the non exclusive list at clause 1(3) is the weighting governments can apply to the factors listed. The NCC continues on:

Of necessity, assessing the public interest will require examination of issues on a case-by-case basis. This is because a broad range of considerations will apply, and not all will be relevant in every circumstance. An important message is that systematic and transparent consideration of community benefits and costs through bona fide review is a central component of the competition policy reform process. Thus, before deciding to exempt an anti-competitive activity from reform, governments would need to assess the net community benefit of the restriction. However, where the net benefit to the community from a reform measure is clear, the Council does not see a requirement for governments to conduct a formal assessment of the public interest in terms of subclause 1 (3).

7.19 The above clarification by the NCC has introduced the concepts of ‘community benefits’ and ‘net community benefits’ in addition to ‘public interest’. In trade practices and NCP terms, community benefits are a new concept. The term could well be interpreted to be a community as a subset of the public rather than a public interest. The Committee is concerned that this lack of clarity has contributed to the incidence of complaints regarding a lack of direction over ‘public interest’ from a wide range of sources. This is a matter that should be further examined by the Committee.

7.20 The Committee is concerned about the application of ‘public interest’ given the confusion that exists over what the term means or allows under NCP. The confusion, when combined with the administrative ease of simply seeking to measure outcomes in terms of price changes, risks an administrative response of application of a narrow, restrictive, definition. Perversely, such an outcome can result in ‘public interest’ being narrower than ‘public benefit’.

7.21 The Productivity Commission has also found a lack of understanding of the public interest test:

The manner by which restrictions on competition may be considered under NCP is not well understood by many people. This is consistent with a wider lack of communication about, and hence appreciation of, what constitutes NCP and how it is implemented.

Differing interpretations of the policy and public interest test between the States and Territories 

7.22 The Committee is concerned to see the risk of the disparate administration of NCP leading to different interpretations of the policy and differing applications of the public interest test. The Committee accepts that the NCC has sought to educate the widely dispersed administrators of NCP but clearly the education has not worked as well as intended.

7.23  The views of parties in submissions and in hearings is that at the level where NCP is applied, the people who have had to comply have been given little, or no advice, on what NCP is and how to go about applying it. Worse, there are suggestions that the lack of knowledge is allowing some people and agencies to prosecute personal or political agendas in the name of NCP.

7.24 The outcome of such action is that the policy is brought into disrepute and the potential benefits of the policy are not always realised. 

7.25 In the Committee’s view the educative role of the NCC and the State and Territories agencies responsible for administering NCP needs to be refocussed. Improved education is required not only for those administering NCP at the national and State level but also for those who have to comply, for example local governments.

Lack of transparency of Legislative Reviews

7.26 The Committee has received evidence that the legislative reviews undertaken by State Governments are not always being done in a transparent manner, that is conducted in an open public manner with the views of all interested parties taken into consideration. The NCC’s views on this are clear – Mr Samuel has informed the Committee that a requirement under NCP is for transparency in the review process.

7.27 Notwithstanding the requirement for an open review process the Committee has heard many complaints that the process is not transparent. For example, Mr Hamilton of the Queensland Chicken Growers Association informed the Committee that the review of his industry was undertaken in a closed way:

…  In our submission we did comment that the final report of the Queensland review committee had not been released. That is now no longer the case. That report is available. We were sent a copy I think in late January this year. It was the first time we actually saw the document between two covers. Notwithstanding that, it had been completed and submitted to the minister 12 months earlier. As an association with the substantive submission to the review committee, I guess our noses were a bit out of joint in not having received something sooner.

When we did receive it, it was after the independent person who was appointed to review the review committee's report and the dissenting report from the growers representative and a member of the Chicken Meat Industry Committee who were on the review committee—they had dissenting reports. That material was all reviewed by an independent person. His comments and recommendations went to cabinet and it was subsequent to that that the final report was released. We have not seen the full text of that independent person's submissions to cabinet. The independent review effectively agreed with our views, that is, that the empirical analysis that was undertaken as part of the cost-benefit analysis was very poorly handled and with a lot of the material in the review report—it was not so much what was said, rather what was not said—there was insufficient logic, argument and substantive evidence to support the conclusions which were drawn.

The current status of the whole exercise is that at the moment most of the review committee recommendations have been endorsed by cabinet. I think one was perhaps not endorsed. In lieu, there were the recommendations of the independent person, which to a large extent included material put together by the growers's representative and by one of the processors, which effectively has become the drafting instructions to parliamentary counsel to amend the current legislation.

Overall, I think we were justified in complaining about what had not been included or the inadequacies of the report and the work which had been done.

7.28 The NCC is also aware of the problems with reviews, as explained by Mr Samuel:

We are aware that some reviews have been criticised for lack of independence, lack of transparency and lack of consultation with all relevant stakeholders. As a result there has been concern about the outcomes of reviews.

7.29 The concern over the way the reviews can be undertaken is demonstrated by the Queensland Farmers Federation submission’s comments on the decision making environment:

Discussions …. indicate that other factors are operating which are not conducive to balanced decision making.

The first of these is an overt and at times aggressive attitude by Government representatives in relation to the primacy of efficiency gains. At times this approach could be described as economic “zealotry” which at times has not been well grounded in the complex and subtle framework of applied economics. It appears to be ideologically driven and somewhat divorced from a genuine search for balanced economic reform.

The second factor which we believe has distorted the decision making environment is the enormous influence which the NCP payments play. State Treasuries appear to be more influenced by what their agencies might derive from these monies than by a balanced consideration of all the facts and all the impacts of undertaking reforms.

7.30 Any lack of transparency of a review under NCP is in contrast to the process applied to the ACCC in considering authorizations and notifications and by the Tribunal where the Tribunal can hear an appeal from an interested party to a decision by the ACCC.

7.31 As required under the Competition Principles Agreement all jurisdictions have identified legislation that requires review under NCP. All up, governments identified almost 2,000 pieces of legislation .

7.32 The Committee endorses the view of Mr Samuel that all reviews undertaken under NCP, whether by the NCC, Commonwealth, State or Territory Government, be done in an equally open and transparent way with the opportunity for input from interested parties.

Lack of any independent appeal mechanism against the review process 

7.33 As noted in paragraph 7.32 above, in reviewing the overall structure of the application of NCP the Committee noted the lack of any appeal mechanism against a decision of the NCC or a State review agency. 

7.34 The opportunity for such an appeal process may work to correct several difficulties identified in the overall process:  

· First, appeal to the Tribunal would provide an open review mechanism that can fairly assess the quality of the initial decision. Where necessary a State Government could appear before the Tribunal, just as the Commonwealth Government has in the past, to put any special case on public interest. 

· Second, industry experts could be appointed to the Tribunal to raise the level of expertise.

· Third, the tribunal system retains a degree of separation from the Government of the day and the immediate pressures that can be applied. The Government should then have access to the Tribunal’s decisions as important input to a final decision on the industry review.

· Fourth, where a decision has been appealed to the Tribunal, the NCC can utilise the Tribunal’s findings as part of its determination of the appropriateness of making a recommendation for a full tranche payment. 

7.35 To demonstrate how the Tribunal’s review might work, in the case of the NCC’s recommendation to withhold $10 million from NSW’s tranche payment because of the States decision to retain single desk selling for rice, a favorable Tribunal decision may have reversed the NCC’s recommendation outcome. Alternatively, the Tribunal’s decision that the conduct did not result in positive public interest may have caused reconsideration of that State Government’s position.

7.36 A related concern of the Committee to the last point is the lack of any review program to identify groups and sections of the community that need special help in the form of other Government assistance to cope as NCP is applied. This additional assistance may require or justify a special allocation of the tranche payments already being made as compensation to the States, or it may warrant other action by the States, Territories or Commonwealth. The Committee considers that this warrants further consideration.

7.37 The Committee is concerned that without such targeted assessments of the application of the NCP by the NCC and States agencies, there is a risk of delamination in the cohesion between the stratas of societies in Australia.
Medical specialists

7.38 The recruitment of medical specialists provides an interesting case study of how the public interest is to be balanced against competitive principles. There is one school of thought that the current arrangements for recruiting medical specialists provides a mechanism for maintaining high standards within the profession, protecting the public interest. A contrary view however, is that the system in place is anti-competitive and more concerned with maintaining specialists’ income levels by restricting practitioners. The ACCC is currently focussing on this issue:

A matter which is not currently a matter of the NCC but which is receiving the attention of the ACCC is the issue of specialist colleges in the medical profession. There are two different views on that. Some take a view that specialist colleges are designed to ensure the maintenance of very high standards for those who can enter the profession and describe themselves as a particular form of specialist. On the other hand, I heard someone yesterday at a health conference describe them as cartels which ensure there is a restricted entry into those areas of the profession so that high incomes are derived by members concerned—in the order of between $400,000 and $700,000—and that the consumer was paying for that. They are the sorts of issues that are now subject to the normal rules of competition disciplines. 

7.39 The Committee appreciates the historical arrangements for further education of specialists is by voluntary peer instruction, as explained by Dr C Clay:

I have been quite concerned about the potential for unrestrained, or at least poorly restrained, competition to have an adverse effect on a number of aspects of medical practice and the retention of medical expertise, particularly in small areas of specialisation. I can really only speak for my own area, which is dermatology. A lot of the things we do may appear to be related to a club spirit or a collegiate spirit, but it relates to the fact that we just have to cooperate to achieve these ends. Take, for example, education: there are fairly few of us and we are expected to continue to educate ourselves, to educate medical students, to educate our trainees, nurses, podiatrists and a raft of other practitioners. Unless we cooperate, it is next to impossible to maintain any level of service in this area.

In addition, continuing medical education involves quite a degree of voluntary sacrifice of time and effort. All of this is done gratis more or less. A very small number of educational activities involve an honorarium, but certainly our trainees—nurses in our hospitals and so forth—and even service to the university is done gratis. It is supposed to be paid but I have not been paid for ages. Another aspect of this is that we gather together two or three times a week to see difficult cases, do pathology work and so forth. This is also done without charge. It would be difficult for this to occur if we did not behave in what is regarded as a collegiate way. 

7.40 The Committee makes the observation that limiting the numbers of trainee specialists, whether by design or by outcome of the method of instruction, may result in the costs referred to by Mr Samuel. The Committee considers this issue needs to be addressed in the context of whether alternative educational and other recognition systems should be developed that are consistent with the objectives of NCP while maintaining appropriate standards.

Unexpected results – dilution of public interest

7.41 NCP is predicated on the theory that an exemption from the application of the Competition Policy Reform Act 1995 must have an identified public interest outcome or the public interest is served by applying the Competition Policy Reform Act. However, some market reforms under NCP may have effects that are not expected. For example, situations may arise where benefits to consumers may be very small, non-existent or even negative in terms of product cost, and producers also comparatively disadvantaged. 

7.42 An example of this situation, cited to the Committee, are the reforms in the dairy industry. These reforms have seen the price of milk either fall at the farm gate and rise at the retail end of the chain or not rise at the farm gate in proportion to rises at the retail end of the chain. This suggests that either the retailers had been cross subsidising producers and consumers or that the benefits of a freer production chain are being captured by the processors and retailers who are in positions of market dominance and able to avoid any vigorous competition. Mr Bosustow, an adviser to the Western Australian dairy industry, explained the outcomes of reforms in that State:

The WA dairy industry has been deregulated at the retail level since 1991 and past the farm gate since 1995. Our experience with deregulation has been that in the past five or six years, once deregulation at the retail level occurred, retail milk prices have increased by 42.4 per cent, whereas returns to farmers have only increased by 26 per cent. There is a substantial difference, which is obviously made up by the processors and the supermarkets. We therefore see that national competition policy has the ability to threaten our industry at the farm gate level and it is having a huge destabilising effect at the present time. It is clear that if we concede marketing power to the supermarkets and processors, this will lead to lower farm gate prices and reduced profits. Farmers simply cannot absorb these margins or these losses.

7.43 The situation in respect of dairy industry deregulation was further explained by Mr Luetton, Chief Executive Officer Qld Dairyfarmers Organisation and NSW Dairy Farmers Association, to illustrate that the potential impact of NCP is not always a better price for the consumer. The price movements resulting from the partial deregulation were identified by Mr Luetton: 

The situation we have seen and we have argued is that with competition policy and deregulation the theory will tell us that if you deregulate the consumer will get cheaper prices in the retail sector. We have seen in Victoria, which has been partially deregulated beyond the farm gate for about four years now, the price has gone from the cheapest milk under regulation in Australia to now the dearest. There has been a 20c to 25c a litre increase in price. With all due respect to our retail sector, that is legal. There is nothing illegal about that. It might be immoral in some people's eyes.

CHAIR—Is that why the price has gone up? Are the producers getting any more?

Mr Leutton—The producers in Victoria would have had about 1c or 2c per litre from that increase. 

7.44 Whilst the Committee notes with concern developments in the review of legislation covering the dairy industry this aspect of NCP is the subject of a specific review by the Senate Rural and Regional Affairs and Transport Committee.























































� 	Mr S Morgan, Chairman, Regional Development Council (Western Australia), Committee Hansard, 17 May 1999, p 319.


� 	Mr B McCallum, Director, Economic Performance Division, Queensland Treasury, Committee Hansard, 7 April 1999, p 209.


� 	Mr D Mullins, Chief Executive Officer, Esk Shire Council, Committee Hansard, 8 April 1999, p 260.


� 	Mr M Brown, Chief Executive Officer, Shire of Jerramungup, Committee Hansard, 17 May 1999, p 311.


� 	Mr S Morgan, Chairman, Regional Development Council (Western Australia), Chairman, South West Development Commission (Western Australia), Committee Hansard, 17 May 1999, p 319.


� 	Mr S Morgan, Chairman, Regional Development Council (Western Australia), Chairman, South West Development Commission (Western Australia), Committee Hansard, Perth, Monday, 17 May 1999, p319.


� 	Victorian Newsagency Decision, ATPR 41-357 at 42,677.


� 	Authorisation No A90622: Australian Medical Association Limited and South Australian Branch of the Australian Medical Association Incorporated 31 July 1998


� 	Re ACI Operations Ltd (1991) ATPR, p50-108.


� 	Productivity Commission, Impact of Competition Policy and Reforms on Rural and Regional Australia;  Draft Report, Canberra, May 1999, Finding 4.1, p83.


� 	Mr C Hamilton, Executive Officer, Queensland Chicken Growers Association, Committee Hansard 8 April 1999, p 244.


� 	Mr G Samuel, President, NCC, Committee Hansard, 26 March 1999, p 22.


� 	Queensland Farmers Federation, Submission No 68, p3


� 	Mr G Samuel, President, NCC, Committee Hansard, 26 March 1999, p21, 


� 	Dr C Clay, Committee Hansard, 17 May1999, p404.


� 	Mr C Bosustow, Committee Hansard, 18 May 1999,  p454.


� 	Mr R Leutton, Chief Executive Officer, Queensland Dairyfarmers Organisation and New South Wales Dairy Farmers Association, Committee Hansard, 7 April 1999, p223.





