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CHAPTER Eight

OTHER NCP ADMINISTRATION AND IMPLEMENTATION ISSUES

Introduction

8.1 The evidence before the Committee to date indicates that concerns over NCP are predominantly related to its implementation. At the higher levels of administration there appears to be a good understanding that NCP is a tool that Governments can use to facilitate the efficient use of resources and to achieve the outcomes the community wants. However, as administration becomes more removed from the central area of the NCC, implementation seems to become increasingly more doctrinaire or even seen as an excuse to realise other policy objectives related to micro-economic reform. 

8.2 Neither the NCP nor the related micro-economic reform process should be restricted to the application of a ‘one model’ approach or the blind removal of systems and practices. The application of such theoretical views is only appropriate as part of the policy development process whereby the ideal theoretical outcome is identified. This flexible outcome ought to be achieved by the application of the public interest test which allows for the changing concepts of what is in the ‘public interest’.

Implementation

8.3 Individual Governments are responsible for their own timetables for NCP’s introduction other than for obligations in relation to the Implementation Agreement. The specified obligations relate to:

·  a competitive national electricity market;

· a national framework for free and fair trade in gas;

· road transport reforms; and 

· a strategic framework for the efficient and sustainable reform of the Australian water industry. 

8.4 Further, individual jurisdictions are able to interpret the broader provisions of the Act and the Agreements according to their situation and priorities. 

8.5 This approach enables the Commonwealth, States and Territories to tailor the implementation of NCP to their individual needs against a background of reviewing all legislation by 2000. The only oversight from a national perspective is by the NCC with related recommendations on the tranche payments.

8.6 The Committee has been told of many instances where local government and other bodies have been told that they must adopt certain practices “because of NCP”. Mr Morgan, Chairman Regional Development Council (Western Australia) informed the Committee that:

The concept that one overriding policy is suitable, or even desirable, for all areas of Australia and will have the same effect and benefits in capital cities and remote regions is a flawed policy. The problem lies not in the aim behind the policy—which is international competitiveness—but in how the policy is implemented. 
 

8.7 The Committee agrees with this view. 

8.8 At this stage of the inquiry, the Committee has gained the impression that there has been a degree of blind and insensitive application of NCP by officials. Further, the more removed those officials are from the apex of the policy, and the more aligned they are to single function agencies, the more doctrinaire has been the application. 

8.9 Consideration of how the policy has been applied to community services and social welfare areas are good examples of the doctrinaire application of the policy. In Queensland Ms Peach, Chairperson, Sunshine Coast Community Services Council Inc and Community Developer/Manager Caloundra Community Centre Inc responded to Senator Margetts who asked what impacts policies like the national competition policy have on communities:

Probably the number one consequence is the fear that seems to be rife throughout the sector at this particular point in time. There seems to be a perceived notion that the bigger you are the better you will be able to deliver community services. Small community agencies feel very threatened by the bureaucratisation of their services or the potential bureaucratisation of their services through the introduction of national competition policy. I suppose, too, there is a lot of uncertainty. They do not know what to expect. Most of these agencies operate from a small grassroots base, so they are not familiar with policy documents or sophisticated information. It is also difficult when it is being filtered down through three sectors of government and the same information seems not to be coming through.

8.10 It is not only the Committee that has been told of the narrow focus of NCP and the apparent lack of sophistication in the application of the principles. Mr Samuel, President, National Competition Council advised the Committee that: 

In one particular local government that we visited we were confronted with the concern from a councillor that it was no longer possible for that council to provide a local football field for the community cricket club. We were very quick to disabuse that notion and to point out that, of course, community service obligations and community service are part of what local government is about, and there is nothing in the national competition policy agreements that prevent those being provided and being provided in exactly the same fashion as they had been provided before. So there is some confusion.

8.11 Many in local government in particular seem to have been told that work practices and procedures must change because of NCP. The issue of contracting out for road services was raised several times in hearings and submissions. To illustrate, Mr Samuel, President, National Competition Council informed the Committee of the results of his inquiries in the more remote areas: 

I then have to say to you that, as one moves away from urban areas and tends to get a little away from, if you like, the larger councils into more remote councils, there have been some difficulties through lack of understanding and, in some cases, lack of sophistication that flows from lack of understanding on the application of the national competition policy agreements. We have noticed, for example, that in some councils, by applying what they believe to be the requirements of competitive neutrality and competitive tendering, they will go out, for example, to have a two-kilometre roadway built and they will put it out to competitive tender, and the private sector will quite deliberately undercut the local work force. They will say they are therefore obliged to take that private sector tender. They therefore unemploy the local work force, and that unemployed local work force then has to relocate somewhere else to get jobs.

That is fine, except that when it comes to maintain the roads they do not have a local work force any more or, more importantly, when it comes to the second two-kilometre stretch of road the private sector tenderer says, `We are very sorry, but this two-kilometre stretch is going to cost you three times what the first two-kilometre stretch cost.' That does not make sense; that just simply is an unsophisticated application.

Areas of concern 

8.12 The submissions and hearings held to date have identified a number of areas of concern with the implementation of NCP, including:

· an uncoordinated application of NCP by States and Territories, rather than a coordinated national approach leading to:

· consideration of the public interest at a State rather than national level;

· lack of coordination of reviews across State boundaries; 

· selection of reviews not being prioritised against the maximum value for addressing input costs and value of the outcome to consumers;

· the cost of NCP reviews to industry with particular focus on small groups; and

· the speed and extent of change following NCP reviews and other micro-economic reform and the capacity of the regional communities to address all the changes.

· the lack of oversight by CoAG;

· sovereign risk and access to declared private infrastructure that has no history of public ownership; 

· the dual role for the NCC in oversighting the States reviews and recommending tranche payments; and

· the changing web of regulation under the Trade Practices Act and NCP exposing possible gaps in the regulatory framework.

Uncoordinated application of NCP 

8.13 It has been drawn to the Committee’s attention that in many cases a coordinated approach to NCP may enhance the value of the outcome for all at a national level. This issue is related to the lack of oversight of the NCC and the administrative structure not being conducive to cross portfolio coordination. Witnesses have identified that under the present administrative arrangements and structure there is:

· a lack of coordination of reviews across States’ boundaries; 

· no consideration, in State reviews, of the public interest at national rather than at State level; and

· no selection of reviews prioritised against the maximum value for addressing input costs and value of the outcome to consumers.

8.14 The Australian Council of Professions submitted:

The legislative review process which is currently being undertaken as part of the competition policy implementation process has the potential to impact negatively on national provisions for mutual recognition and, by implication, on international agreements. This risk arises because States and Territories are reviewing professional registration Acts individually. 

At the outset of the review process there was an expectation that where mutual recognition issues were concerned, States and Territories would undertake national reviews. However, to date, only one national review, that of travel agents, has been agreed upon. 

Either national review should be undertaken of those Acts which have mutual recognition implications, or, if individual legislative reviews do result in changes to registration Acts, there be a specific requirement imposed by the National Competition Council that the outcomes not be such as to disrupt existing mutual recognition agreements…
.

8.15 The agricultural industry is concerned about the lack of a national approach to reviews of various agricultural industry legislation and the consequent differences interstate. In its submission to the Committee, the Queensland Farmers Federation, noted:

Reviews of the rural industries in this State (dairy, chicken meat and sugar) have revealed that the quality of the economic analyses conducted has not been as rigorous as it should have been.

The principal concern with the analytical work which has been done is that only parts of the industry have come under close scrutiny with other parts not analysed at all. This has left open the distinct possibility that potential efficiency gains which might result from removal of anti-competitive elements within production sectors will be absorbed by economic players holding dominant positions in the market place further down the marketing and distribution chain. In such circumstances consumers are unlikely to benefit from “reforms” targeting primary producers.

Another problem has been the quality of the data used in the economic analyses undertaken. There is always a tendency to use data which is readily available rather than go to the expense and trouble of obtaining information which will provide genuine insights. Short-cuts have been taken in the work done in reviewing industries in this State which certainly throw into question the reliability of the results. Quite simply quantification is likely to mislead rather than inform unless good quality data is used
.

8.16 The Department of Agriculture Fisheries and Forestry - Australia, noted: 

The scheduling of legislative reviews in each jurisdiction was largely done without reference to the timetables of other jurisdictions. Thus, it may be possible that there is uneven application of the NCP. For example output markets in a particular industry could be undergoing reform whilst the inputs markets are yet to be deregulated (where this is in the public interest). Also, for a particular industry, output markets may be reformed in one jurisdiction, and remain yet to be reviewed in another 

8.17 The Australian Conservation Foundation supports these views:

The process of reviewing legislation for compliance with competition policy is one which is very difficult to track, appearing to proceed in an ad-hoc and, largely, unaccountable fashion. As the arbiter on these issues, the NCC is no doubt having great difficulty in either tracking progress, or steering these reviews in the right direction.

One concern is that reviews are piecemeal, reviewing one piece of legislation at a time without considering other closely related legislation at the same time. For example, the review of the Victorian Forests Act (1958) is not able to also review related legislation covering various forms of public land use, annual reporting, relevant treasury regulations, endangered species legislation, specific legislation governing legislated agreements with Amcor (Victoria’s largest timber customer), etc.

Another concern is that the process for these reviews is neither transparent nor participatory. While in some instances stakeholders are consulted by companies contracted to review legislation, this is more often not the case.

The skills and expertise of those reviewing legislation is often totally unrelated to the legislation in question, and hence results from reviews may prove to be either unworkable, or damaging to the environment.

8.18 The Productivity Commission also identified the risks of piecemeal application of NCP:

In the case of reviews of anti-competitive legislation which may have significant impacts extending across jurisdictions, the benefits and costs should be weighed in terms of interests of Australians as a whole.
.

8.19 The risks of inconsistent application of NCP were also identified by the Australian Council for Infrastructure Development:

NCP is being applied inconsistently and selectively, with the consequent opportunity cost of foregone benefit. A clear example is the varying rate of change within the electricity sector across the States. Across industry sectors, the application of NCP is lagging in the water supply industry in some States, particularly in regional areas, with obvious reluctance by traditional delivery agencies to relinquish their role and subject their services to competition. This alone is depriving or delaying the provision to many regional and rural communities of high quality water and wastewater services.

8.20 The Committee is concerned that the present arrangements may result in a less than optimal outcome for Australia both for consumers domestically and as an exporter.

8.21 There has been no coordinated work to identify the second level of reform that can be approached at an agreed national level apart from the initial agreement over the four areas to be reviewed identified at paragraph 8.3, Such an approach would maximise the benefits to Australia, and, through this, to the States and Territories.

8.22 The Committee considers that as part of the year 2000 review of the NCC, consideration be given to what role the NCC could play in securing such a coordinated outcome. 

Lack of oversight by CoAG

8.23 The NCP was agreed between the Commonwealth, States and Territory Governments under the auspices of Council of Australian Governments (CoAG) in 1995. Under the structure agreed in CoAG the NCC would be subject to CoAG oversight and determination of work priorities.

8.24 CoAG has not met to consider NCP related matters since November 1997 when an agreement on gas was signed. Accordingly the NCC’s basic work program has been the program established in 1996 and under the Agreements. The Committee is not being critical of the NCC prosecuting the agenda set in 1996 but does note that the reform agenda has both moved on and exposed some significant adjustment problems that Governments have not addressed by reviewing and, where necessary, altering the NCC’s work priorities. CoAG must meet more frequently if it is to properly oversee the implementation of NCP

8.25 The Committee is aware that some disquiet exists concerning the lack of on-going supervision of the NCC’s activities and the attendant accountability questions this raises. For example the Queensland Government view of the NCC’s work was addressed by Mr Bruce McCallum, Director, Office of The Treasurer:

It is fair to say that the Queensland government supports the principles underlying the NCP reforms, particularly the application of the public benefit test, but has some concerns about the application of the policy, particularly the way the National Competition Council has been undertaking its role. …. one example is the NCC's expansive and liberal interpretation of the COAG water agreement and another is the NCC's rather narrow interpretation of community service obligations and what we regard as perhaps a lack of recognition of the legitimacy of CSOs as a policy tool of government. 

8.26 At this stage of the evidence gathering process the Committee is unable to form a view whether the Queensland concerns are isolated to that State. It is apparent, however, that at least one State appears to consider that the States should have a greater role, and the Committee intends to consider the issue further.

Premiers Conference

8.27 The NCC is to be reviewed in 2000 under the terms of the implementation Agreement. In the Committee’s view there is a need for oversight arrangements to also be reviewed by the parties to the Agreements. 

8.28 If the CoAG process is to only occur intermittently, then the Committee recommends consideration be given to shifting responsibility for oversight of the NCC and NCP process to the Premiers Conference forum to ensure at least annual review of the NCC and NCP by Governments. However the merits of the Premiers Conference as a more appropriate forum will need closer examination. For example, local government is not a participant at the Premiers Conference.

8.29 A shift of responsibility may not overcome the difficulty noted by Mr Samuel that:

it is mission impossible to get agreement by nine governments around Australia. 

Whilst this sentiment is well understood it is contradicted by the original decisions to examine and implement NCP. A shift to the Premiers Conference forum would lead to a regular review of the NCC and the NCP, as opposed to the present arrangement where a decision to not hold a CoAG meeting means the process is in limbo and there is no opportunity for oversight or review.

Sovereign risk

8.30 The Committee is concerned, however, at two aspects of decisions under NCP that go beyond the immediate impact on the parties subject to structural adjustment for society’s benefit. 

8.31 The first is where, with no forewarning, Governments alter the policy settings that apply to an industry and on which those in the industry have, in good faith, taken significant investment decisions. The effect of such a decision was explained by Mr A Green, a dairy farmer in Western Australia, who told the Committee about the situation now faced by his sons:

…They recently went into a dairy farm in Waterloo because they had to expand. They are now in debt to the point of $1,004,000. They will meet their commitments under regulation. If it is deregulated, with the price that I believe we will receive for our milk, which will be dictated by the supermarkets, they will go broke because they have got no option. That will bust up four generations of dairy farmers—gone forever. There is no other use of that quite large farm that I know about other than dairy farming. There is nothing else in the south-west that will give the volume of money to pay back even the interest alone, which in their case is very considerable. I cannot quote it; it will not come into my head now.

They are one of many farmers around me that will go exactly the same way. It will have a very detrimental effect on the industries that we serve right out into the wheat belt. They supply the grain; it will not be bought; the fences will fall down. You know what happens if there is not sufficient money to meet your obligations—you go to the wall. I believe that at least 60 per cent of the farmers in the south-west will go to the wall. There is just nothing else to it.

8.32 The sovereign risk raised in this instance is that the financial underpinnings will have been changed by Government and the farmers financiers will raise the interest charges to take account of the increased risk. The worst case scenario is that with a rapid structural adjustment shakeout and no assistance, the family’s assets may be lost.

8.33 The second decision relates to third party access to private infrastructure. In the Committee’s view, decisions to declare major public sector owned infrastructure for the purposes of third party access that will have a pro-competitive impact, are clearly divisible from decisions to declare private sector infrastructure works open to third party access. Successive Governments have made it clear that they support forcing third party access to infrastructure where the infrastructure is moving from public to private ownership. Such a policy position does not raise the spectre of sovereign risk because all parties know the policy setting from the outset and accordingly there is no risk attached to it.

8.34 However, an example of sovereign risk occurring where private assets are involved was the attempted declaration of the private rail link servicing Hamersley Iron’s mine in the Pilbara by Robe River Mining. 

8.35 At the time of writing it appeared the risk had passed with Justice Susan Kenney deciding in favour of Hamersley Iron
. If the declaration had been successful the consequences would seem to be that one company will save significant expenditure in opening another iron mine but Hamersley Iron would have been required to make a rail line it developed and uses available to the other party. Hamersley Iron most likely would have suffered economic loss from the decision, for example, loss of shipment scheduling for maximum benefit, accelerated depreciation, any loss of export due to line damage, and another competitor in the international iron ore market that must add to downward pressure on ore prices. 

8.36 Financiers when looking at major infrastructure projects, whether they be in the cities or associated with development in regional areas, may argue that they now need to factor in an added risk component for the sovereign risk of future declarations that the private project is in the national interest. Costs raised by such rational reactions by financiers may see the profitability threshold raised for projects at the margin. 

8.37 The Australian Council for Infrastructure Development Limited has raised a third issue over sovereign risk. The Council notes:

Inconsistent application of the NCP by regulators has a serious and detrimental effect on the risk attached to investment in regulated monopoly assets. Recent action by regulators, post transfer of ownership of Victorian power assets, raises “sovereign risk” issues. New owners of airports are questioning whether, similarly, they are being discriminated against by regulators in favour of Sydney Airport, which, yet to be sold, will yield a more attractive price.

8.38 This is a complicated issue and the Committee wishes to study it in more detail.

The dual role for the NCC - oversighting the States reviews and recommending tranche payments

8.39 Under the Agreement to Implement the National Competition Policy and Related reforms, the NCC is to assess whether the conditions for the payments to the States and Territories of the tranche payments have been met. 

8.40 Concern has been expressed about the dual role of advice and assessment held by the NCC:

Most emphasis to date has been placed on the assessment role, and in discharging that function the NCC has also sought to provide advice to jurisdictions on NCP issues, and increasingly to become an active and vocal participant in the policy development process.

Care needs to be taken to ensure that conflicts do not emerge between these various roles of the NCC. The June 1997 report of the House of Representatives Standing Committee on Financial Institutions and Public Administration (‘Cultivating Competition’) recommended that COAG should evaluate the dual advisory and assessment roles of the NCC to determine if both roles were appropriate.

The NCC brings its own ideological position to consideration of policy outcomes and should not seek to dictate those outcomes to Governments, particularly in legislation review where final decisions on reform outcomes clearly rest with elected Governments.

8.41 The Queensland Parliament has also registered its concern over the dual role of the NCC and expressed its unanimous view on 11 November 1998 when the House agreed to the following motion:

This House supports the Beattie government’s commitment to apply a rigorous Public Benefit Test in any application of the National Competition Policy in Queensland.

This House considers that this test must give full weight to issues including jobs and job security, social welfare and equity considerations, health and safety and regional development as well as the interests of consumers.

Further, the House supports the use of Community Service Payments to ensure the maintenance of quality services to people in regional areas and the right of the State Government to identify and determine such Community Service Obligations.

Further, the House condemns the views emanating from the National Competition Council and calls on the Federal Government to constrain the powers of this unelected body in order that it not be able to slash millions of dollars from State Government Budgets with potentially devastating effects on employment and services particularly in rural and regional areas and calls upon the Government to negotiate changes to the National Competition Policy to take into greater account the adverse social implications of these policies and that furthermore, responsibility for the administration of the National Competition Policy be transferred from the National Competition Council to the Council of Australian Governments.

8.42 In the Committee’s view the structure of NCP would benefit from a review to either separate the roles of the NCC or at least provide a review mechanism to its findings that the NCP has been applied in a way consistent with the agreements. Whilst the NCC can be criticised by State and Territory Governments, as far as the Committee has been able to determine, the NCC has done little to avoid or ameliorate that criticism by working with the several jurisdictions to further refine the adjustment agenda beyond that set in 1995.  

8.43 The Committee agrees with the view expressed by the Productivity Commission that whilst Governments may be critical of the NCC, they can find the NCC’s stance privately beneficial because it permits issues to be addressed by a third party. Notwithstanding this, the NCC does need to find a better balance between:

· the wholesale application of NCP; and

· targeting application of NCP to realise the greatest gains at a national level.

The Committee proposes investigating further the role and responsibility of the NCC.

NCP review costs  

8.44 The issue of costs has been raised in two contexts. First, the costs of seeking exemptions for conduct under the TP Act. Officers of the NSW Department of Agriculture have stated:

...during reviews of SMAs (Statutory Marketing Authorities) undertaken in NSW, the assertion that the Trade Practices Act is the appropriate regulatory mechanism for anti-competitive market behaviour has been vigorously disputed by agricultural producers and producer groups. The basis for these assertions is that recourse to trade practices legislation to deal with anti-competitive behaviour by buyers is effectively not available to small business operators, such as most agricultural producers. They consider that access to the legislation is denied through:

 - high costs associated with bringing a case;

 - a lack of skills to bring about a case, prepare submissions and present evidence;  and

 - most significantly, potential retaliatory action by buyers if a case is brought, whereby those producers bringing the action will be ‘frozen’ out of the market altogether.

8.45 The costs associated with applying to the ACCC for exemption under the Act are considerable and beyond most individuals and small business operators. In its submission to the Committee, the Australian Doctors’ Fund points out the powerlessness of small organisations and individuals in the scheme of things:

When confronted with the anomalies and imbalanced power relationships fostered by National Competition Policy the ACCC’s defence is to point to the ability of all players to seek an exemption under the Act.

In reality the exemption process is costly. There are legal costs associated with the preparation of a case plus thousands of dollars worth of application fees not to mention the time required to have the application assessed. Hence the exemption process throws up substantial barriers for smaller independent players whilst large corporations with substantial legal arsenals have no such difficulties.

8.46 Second, the approach taken by all governments in undertaking NCP reviews is that the party receiving the benefits of the exception from the full application of the TP Act meets its own costs for the review. Under present arrangements the onus for demonstrating the public interest flowing from an exception is on the industry or party. The Committee has been repeatedly informed of the high cost associated with reviews under the NCP process. Mr Leutton of the Queensland Dairy Farmers Organisation explained the concerns his industry body had:

We have proven we have a public benefit. We were able to demonstrate in Queensland that $65 million was the benefit to our regional communities by maintaining a farm gate price structure. In New South Wales, I think they demonstrated about $75 million benefit. So, Senator Margetts, that is really where we are. We have been through that process. We have spent that money and we have had our `win'—I might say—by maintaining those farmgate prices and supply management.

…..

I cannot give you the exact figures right now, but about $75,000 was our component of that. You match that with the New South Wales component and they were slightly higher because they did some earlier research. I think we are looking at about $200,000 from two organisations.

…..

That took a period of about 14 to 15 months for Queensland. We were about three to four months behind New South Wales in the sequencing of things. They took about the same time down there. It took a team of about a dozen people all up from both sides of the border. To answer Senator McGauran: that was for the organisation; it was not per farmer. It cost us a total of $200,000 in total for the two organisations.

8.47 Industry groups have not only incurred these costs as demonstrated by the evidence of WA local government representatives. The comments of Mr Fisher of the Shire of York were representative of views:

The compensation payments we got this year were about $3,500, which was nice but would in no way address the sort of work that is needed to realistically tackle national competition policy in the local council.

8.48 Queensland stands out as having made significant attempts to redress the costs of NCP on local government. The approach of the Queensland Government was explained by Mr McCallum of Queensland Treasury:

The Queensland government has agreed to provide $150 million over five years, commencing in 1997-98, to assist local governments to meet the costs of NCP reviews and to provide local governments with an incentive to adopt reforms, especially competitive neutrality measures. That money is sourced from the competition payments or the $750 million component of the payments that Queensland receives from the Commonwealth government.

8.49 The Committee accepts that where benefits flow to a particular group under “excepted” marketing or regulatory arrangements the onus is on the groups to justify why the arrangements ought to stay in place on public interest grounds. However, consideration could be given to the cost of proving that public interest, where it is proven, being contributed to by the public because of the value realised from the arrangement.

8.50 Where industry groups fail to demonstrate any ongoing public interest for the excepted conduct or arrangements there may be less argument for assistance in meeting the costs. Conversely, however, the fact that the conduct or arrangements were originally undertaken with government backing and that the review has shown the public interest will be served by the application of NCP, there would appear to be a justifiable case for assistance in meeting costs of the review. 

The speed and extent of change 

8.51 Evidence was presented that rural Australia is suffering “reform syndrome”. Mr Luetton, of the Queensland dairy industry queried the rate of change and the dairy industry’s capacity to quickly assimilate change: 

….. Our industry has been in a quite significant process of change for a number of years now, and we need to manage that change. The NCC does not seem to give recognition of the need to manage change. It is change for change sake, and overnight almost, and as an industry we need to make sure we have time to adjust. Many of our people will crash, and we believe that next year could be quite a significant year for us. That is an issue aside.

8.52  The issue is not confined to any one industry. Professor Brownlea informed the Committee of the results of research he is undertaking in Queensland:

The first one is that competition is not new. But, from our fieldwork this time, it seems to be different. There are five or six dimensions of how that competition is being experienced a little differently in the bush, as we have seen it. They include its intensity, the sense of control over the change process, apparent trade-offs that seem to be taking place within that process, a feeling of policy isolation, false expectations and uncertainty and insecurity. The communities combine all of those dimensions as a sense of unfairness about the way things are happening.

8.53 The Committee was repeatedly told that stopping or slowing the rate of change is not seen as being in the best interests of those undergoing the change or the country as a whole. This is because much of the change is being driven by offshore events and Australia itself cannot stand-alone from the international community. Professor Brownlea expressed the view that:

I do not think you can avoid becoming increasingly competitive in today's global world. I think we need policies that support that. They need to be marketed in an appropriate way. They need to be evaluated, because this is a learning experience but is not treated as such.

8.54 Others, however, expressed the opposite view, that it is necessary to slow down if only to allow a better assessment of proposals under NCP. Mr Wren of the Western Australia Water Users Coalition advised the Committee of the Groups concerns:

This is the concern of our group: we are asking, `What is the implication of this'? because they are a part of the NCP. We have asked the state government to back off, but they said they cannot because of COAG. Then we talked to the Productivity Commission, and they said, `There is no rush—you have until 2001.' Here we are saying, `Don't rush,' but they are rushing ahead; they want to rush it through. It is not tidy; there are a lot of loose ends. There are loose ends on capital gains; there are loose ends on native title; and there are loose ends on how the minister is going to handle what is now currently in the hands of private property and local government.

8.55 The witnesses from local government areas in Western Australia agree that NCP has merits and that as a country we have to address the fact that we have to be competitive in a global market
. There is evidence that rural communities are addressing their altered circumstances in ways that are tailored to their individual requirements, for example to move to tourism in heritage endowed towns like York, Western Australia. 

8.56 Clearly, however, policies are required to assist rural Australia to continue to reinvent itself. NCP has a role to play in this under the national interest test by ensuring policies are fully assessed, not just on the immediate costings, but on wider issues such as:

· economically sustainable basis that takes account of population pressures on cities;

· environmental pressures and costs from misuse of resources; and

· long term community obligations for infrastructure development and policies that support such development.

Tranche payments – reform drivers?

8.57 Although each party to the Agreements is free to determine their own agenda for the reform of legislation and public monopolies, evidence suggests the process is being driven by the tranche payments from the Commonwealth to the States and Territories. These payments are linked to the requirement under Clause 5(3) of the Competition Principles Agreement for each party to have developed a timetable by June 1996, and where appropriate, reform of all existing legislation that restricts competition by the year 2000. These reviews are well under way. The Agreement to Implement the National Competition Policy and Related reforms clearly states:

The Competition payments to be made to the States in relation to the implementation of National Competition Policy (NCP) and related reforms will form a pool separate from the FAGs pool and be distributed to the States on a per capita basis. These Competition Payments will be quarantined from assessments by the Commonwealth Grants Commission.

If a State has not undertaken the required action within the specified time, its share of the per capita component of the FAGs pool and of the Competition Payments will be retained by the Commonwealth.

Prior to 1 July 1997, 1 July 1999 and 1 July 2001 the National Competition Council will assess whether the conditions for payments to the States to commence on those dates have been met.

8.58 Professor John Quiggin addressed this point:

I think it is really an agenda that primarily came out of the federal bureaucracy, and the state governments in particular were locked in by the process of so-called compensation payments, under which the federal government undertook to make payments to them conditional on essentially federal agencies, like the National Competition Council, judging that the states had made adequate progress in implementation of the policy.

I think that is a bad way of undertaking policy. It is against both the general principles of democratic accountability and the proper division of responsibilities within a federal system of government. Looking at the content of the national competition policy agreement, it follows from that that I argue that this system of conditional payment should be abandoned and that the payments promised to the states under national competition policy should be made unconditional from now on.

8.59 The Committee considers the decision to compensate the States and Territories for loss of income from Government owned business assets that are opened to competition under competitive neutrality and to compensate for transitional costs incurred in implementing NCP was an appropriate decision given the impacts that are becoming evident. However, it is of the view that the competition payments should be used as incentive rather than punishment.

8.60 The Committee does consider that more work is required to identify the losers and those who may need specific assistance with transitions under NCP. Part of this work will be to fill what the Productivity Commission has identified as the lack of available data that is hindering the assessment of the value of NCP at regional and local levels. Until this lack of data is addressed, it will be difficult to properly assess the public interest of any of the reforms proposed under NCP.

8.61 The Committee considers that the view of the Department of Agriculture, Fisheries and Forestry – Australia where it identifies the need for the application of NCP to be considered in the context of the transition of an industry moving towards the end objectives of NCP is worthy of further consideration.

AFFA believes that transitional arrangements would facilitate the speedy adoption of reforms without undue cost. Structural adjustment assistance would be useful in this regard. The competition payments to the States and Territories provide an incentive to undertake reforms and should be used to provide structural adjustment assistance. 
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