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Introduction

There is a need for a safety net mechanism to prevent the repatriation from Australia of people who either have humanitarian needs, or who are undeservedly rejected as non-refugees by Australia's refugee determination system.

But are the Migration Act's Ministerial discretion mechanisms the best ones?

The Vietnamese Community in Australia ("VCA") is grateful for the opportunity of making this Submission, to address aspects of this question, within the Terms of Reference b), c), and d) of the Senate Select Committee's Inquiry into Ministerial Discretion in Migration Matters.

The factors that work together to create many current problems

Three factors work together to become important practical reasons for a number of key characteristics of the Ministerial discretion system as it is currently. These factors are:

· First, there is only one person to do all the reading and thinking required to make the decision, and that person is a Minister

(This is an extremely busy person, he or she can be expected to have the usual human sense for humanitarian needs, but for whom taking account of non-humanitarian considerations, such as political and strategic priorities, is second nature)

· Second, the law does not allow him or her to delegate

· Third, there are so many requests (submissions or schedules from DIMIA, informal requests from the RRT, and requests or repeat requests from applicants themselves), that he or she could not hope to read them all

Given the above, it is difficult to avoid the resultant characteristics of the current Ministerial discretion system, which are:

· Ministerial discretion is non-compellable

· Ministerial discretion is non-reviewable

· Ministerial discretion needs to be supported by a system of preliminary "vetting", such as done by the MIU (Ministerial Intervention Unit) under PIGA and MIGA processes. Presently, S417 requests are vetted into "scheduled" cases (which summarise requests) and a smaller number of "submissions" (which usually are more detailed and presumably get more attention by the Minister)

The above characteristics lead to undesirable problems, including:

· The repatriation of people whose fear became true, that is, they were harmed after repatriation (In Bilad Ahad's case, he was shot dead soon after being sent back to Pakistan in August 2002)

· The actions, or lack of, vetting officials, and the decision and consideration, or lack of it by the Minister appears to applicants to be hit-and-miss, mysterious, and not transparent.

We think the above factors and characteristics should be reviewed, with a view to improve the way by which Australia implements its safety net.

This Submission suggests some ideas for such improvements.

If only the RRT were independent and just ..

If the Refugee Review Tribunal's decisions are just, and are seen to be so, this will help solve a number of important problems:

· There will be far fewer applicants who feel that they have been undeservedly rejected as non-refugees, and therefore they will not seek a safety net.

· The government has been claiming that failed DIMIA and RRT applicants abusively seek judicial review, necessitating such changes as restrictions on judicial review, or excision zones. The onus is on it to ensure that DIMIA and RRT decisions are just and seen as such, otherwise the above changes' serious negative consequences and side effects are not justified.

We think there are serious problems - some fundamental, some practical - making it difficult for the RRT to be independent or just, or seen as such. Our reasoning is as follows:

· RRT Members are appointed and dismissed by the Immigration Minister. Just as job security is a key factor in maintaining the real and perceived independence of the Australian judiciary, so is the lack of job security a key factor in maintaining the perceived lack of independence of the RRT from the Immigration Minister.

· The Act provides for the non-use of the adversarial system normally used in the judicial branch. But if so, then a proper inquisitorial system must be used. In practice, the RRT does not operate a proper inquisitorial system:

· The RRT almost always uncritically and unquestioningly accepts claims made by Australian government departments, such as in country information documents from them, without recognising that fact that considerations, such as diplomacy, trade, and politics, may mean that departments play matters down on their public assessment documents

· The RRT sometimes even uncritically and unquestioningly accepts claims made by a government which applicants allege as their persecutor.

In a recent case, a Vietnamese applicant expressed their fear of being jailed for 5 years if repatriated, because they had twice fled Vietnam by boat. The RRT cited the Vietnamese criminal law 's maximum penalty of only 2 years for fleeing, to justify its conclusion that the applicant is not credible. First, the rule of law does not exist in Vietnam, therefore what the law reads and what happens in practice do not usually connect, and the RRT ought to know this. Two recent examples are the lengthening of the Most Venerable Thich Quang Do's house arrest term, and the promised shortening of Father Nguyen Van Ly's prison sentence, both being arbitrary executive decisions. Second, the applicant was not given an opportunity to respond to this claim, therefore the system was neither adversarial nor inquisitorial but bordered on being arbitrary and prejudicial. Third, the RRT appeared to not only rely on but also accept as legitimate a national law which is contrary to international refugee laws, which require that fleeing persecution not be treated as a crime.

· We have not come across any case where the Tribunal has once shown an understanding that allowance should be made for the fact that the applicant lacks English, that some subtleties might be lost in the interpreter's translation, that their culture is different therefore leading to different responses, or that they may be quite nervous and scared when at the RRT hearing. As a typical example, a RRT decision rejected a Vietnamese applicant partly on the ground of lack of credibility, because they had told DIMIA that the police came to their parent's house very often to look for them, yet at the hearing they replied to the Tribunal member - who was asking pointed questions to try to find inconsistencies - that the police came virtually everyday. As it happens, in the spoken Vietnamese language, people use these two expressions interchangeably.

Consider this: on one side of the room is someone who is familiar with English, and with Australian law. On the other side is a person who usually does not even recognise the Sydney Opera House, and who is usually scared of governmental authorities. The former minutely drills down and questions and re-questions to find apparent inconsistencies to reject the latter's credibility, while trusting any and all materials adverse to the latter. With no lawyer to defend them against the onslaught, innocent and honest people can be turned by RRT Members into liars. That, is what we have seen happen to Vietnamese applicants.

The way it has been operating, the RRT has combined the worst aspects of the adversarial and inquisitorial systems.

We submit that because the RRT is on the immediate input side of the Ministerial discretion mechanism, therefore an inquiry into Ministerial discretion should include a look into the RRT's failure or otherwise to protect deserving people.

We further submit that the Committee should, when the opportunity arises, call for a review of the RRT with a view to improve its ability to make just decisions and be seen to do so.
Is the Immigration Minister the best person to hold the safety net?

That the outcome is an immigration matter, is a reason for the current system where the Immigration Minister makes the safety net decision.

However, it could also be seen as a matter falling within Australia's international human rights obligations, thus logically a matter for the Attorney-General or the two Ministers jointly, or a panel appointed by them.

Finally, it could also be seen as falling within the scope of the HREOC, or a Refugee Commissioner position within the executive branch of government, yet to be created.

The best system seems to us to be where:

· There can be more than one person who effectively make the decision

· The persons who perform the above role can devote the time necessary to study and consider individual cases carefully, and

· The above persons are free to concentrate on humanitarian considerations, without being burdened by electoral, political, economic, or strategic considerations

Given the above, the logical conclusion is that a Minister, whether Immigration or Attorney-General, is not the best choice.

However, in the event of a Minister remaining the sole decision-maker, we think it is still possible to improve the system. Ideas for that are in this Submission.

Should the preliminary vetting of applications be done by DIMIA?

While the outcome of the decision is an migration matter to be implemented by DIMIA, the issues involved in the decision-making vetting function are primarily of humanitarian or refugee nature.

The Attorney-General's Department is better equipped than DIMIA to consider these issues because its people are more frequently exposed to them, and because more people join the Attorney-General's Department with the intention of working on humanitarian issues than those joining DIMIA.

Therefore, we submit that the function of vetting S417 requests should not be done by DIMIA.

Should the same official be involved in the primary decision and the vetting function?

From the viewpoint of living up to Australia's humanitarian standard, it is lack of familiarity, rather than familiarity, is needed. That is because a fresh look, from a different angle, with a different pair of eyes, is more likely to spot, and likely to be more receptive, to humanitarian issues. Further, this provides a second opinion, which is what a safety net is about.

Another important consideration is that human psychology being what it is, the primary decision-maker is very likely to have a "rejection mentality" if they vet a case they themselves rejected. (in psychology, this general phenomenon has a name: "Confirmation bias").

Therefore, we submit that an official who rejected the applicant at the primary stage should never perform the vetting function on the same case. 

Against the above submission, it might be argued that it is more efficient if the same official handles the file. However, this could be efficiency in sending people back to persecution.

It might also be argued that resource constraints would prevent the above submission becoming implementable. We think that provided there are enough officials to do the total amount of work, then it is possible to spread the vetting part of the total workload around, to prevent the same official rejecting and vetting the same applicant.

Also, even if resources are constrained, it is possible for the Department to check the work of vetting officials to measure and ensure consistency in applying the Ministerial Guidelines relating to vetting. For example, a small random sample of requests might be vetted by another vetting official or a supervisor, and corrective actions taken if statistical results show a need for them.

Why has there been no Ministerial discretion for Vietnamese?

Under the current Minister, we are aware of no Vietnamese applicant being granted a positive S417 Ministerial discretion.

We believe that the number of requests by applicants from Vietnam should not be significantly different to those from other countries of origin. This belief is based on  the knowledge that some Ministerial discretion requests have been made; that Vietnamese people do have the fear of persecution or harassment or the desire to stay with family in Australia; and there are available people who can assist potential applicants to make such requests. 

On the assumption that a normal number of requests are made, the non-existence of Ministerial discretion would be a result of one or both of the following: Vetting officials have put all requests into "schedules"; Or, the Minister has rejected or has not considered the requests.

Either way, there seems to be a strong statistical bias against Vietnamese applicants. The questions then, are why and what should be done about it.

We believe that there are at least the following reasons:

· Based on DIMIA primary decisions that we have come across, there seems to be an irrational but widespread belief among DIMIA decision-makers that the human rights situation in Vietnam is good enough, or improving enough, such that it is virtually impossible to find a serious contender among S417 applicants:

· The Hanoi regime is careful and skilled in juggling its visible activities, so that at any time there are many negatives but also a few positives able to be made into news reports - for example, dissidents continue to be detained or arrested, or released and re-arrested, yet from time to time the regime stages a well-publicised release here, or a sentence reduction there. Therefore, country-information materials usually contain both negative and positive words, allowing DIMIA (and RRT) officials to see what they want to see.

· Hanoi's total control of the media - from domestic media to restricting the entry and work of foreign reporters - means it has been able to keep much information, particularly low-key information, away from international attention. For example, after the 1997 Thai Binh demonstrations, the regime publicly punished some local corrupt officials who were complained against, giving the impression of openness. Then, long after attention subsided, they quietly jailed peasants who helped organise or were at the forefront of the unrest. The lack of information about the oppression and persecution of low-key dissidents allowed one DIMIA primary decision-maker to write in a case that "In Vietnam there is a high level of tolerance of tolerance towards dissent and only high profile dissidents come to the adverse attention of the authorities [CX37058 & CX50685]". In practice, this reasoning is significant as a wide dragnet, because almost all applicants are what can be regarded as low-key dissidents. Yet, it is flawed, because in a country with no free media like Vietnam, information about persecution of low-key dissidents is not easily available.

· Some of DIMIA decision-making comments are plainly wrong. One example is the statement above, that "In Vietnam there is a high level of tolerance of tolerance towards dissent". Idle dissent talk between 2 or 3 people at cafes, or between a taxi driver and a foreigner, may be tolerated, but it is clear from human rights reports that people who try to form dissident groups, or who openly and publicly broadcast their dissident views, have been and are being oppressed. DIMIA officials ought to be able to make this distinction between these situations, but in our view many do not. As another example, the DIMIA decision-maker wrote that an applicant's attendance at pro-democracy demonstrations in front of the Vietnamese Embassy is "low key" and does not attract adverse attention by the authorities. This is plainly wrong. The authorities do take photographs of demonstrations, and they do question those who attend, if and when they visit their relatives in Vietnam.

· Some DIMIA reasoning are patently nonsensical, such as: "In 2000 Vietnam was elected to the ECOSOC's Human Rights Committee .. and the Social Development Committee .. Both these facts indicate that the human rights situation in Vietnam has improved significantly since the 1970's and 1980's". First, membership has got nothing to do with a member state's human rights situation, because it is political and regional considerations that determine membership. Second, even if the human rights situation has improved, that does not mean it is now good enough so that the applicant's fear was not justified, as the decision-maker determined in the above case.

Some applicants feel that DIMIA decision-makers are out to reject all Vietnamese applicants using any and all kinds of reasons including laughable ones, and we sometimes share that view.

· Country-information documents prepared by DFAT are among the main ones relied on by decision-makers - either DIMIA officials or a Minister. However, we have never come across any questioning of the assessments made therein, despite the obvious need to do so, or at least to consider them in conjunction with non-diplomatic documents:

· DFAT does not have any major capacity to collect its own intelligence or information about the human rights situation in Vietnam. Therefore, its assessments are based mainly on reports by others. Hence, its assessments are just that - assessments and analyses of evidence, rather than evidence itself.

· DFAT's culture is that of typical governmental diplomatic organisations. Therefore, by nature, its assessments tend to be put in diplomatic terms or even play down the facts about oppression.

What should be done to rectify the situation?

· If the problem is a Minister having closed his or her mind regarding the possibility of serious contenders for Ministerial discretion from Vietnam, then the only solution is to make his decision reviewable and compellable. This will be covered in the Section entitled "Should Ministerial discretion be compellable and reviewable?" in this Submission.

· In relation to improving the quality of decision-making by DIMIA decision-makers (or, in the case of vetting prior to Ministerial discretion, the quality of such vetting), in early July 2003, we wrote to the Immigration Minister, offering to provide DIMIA decision-makers with documents about the human rights situation about Vietnam that they might not have yet, and also to send speakers to any training seminars for decision-makers. We have not received any reply. Our recommendation on this topic is detailed in the section below.

What qualifications should the vetting official possess?

Officials performing this function must be properly trained in humanitarian issues, refugee laws, and keep themselves abreast of up-to-date and balanced country information.

We submit that vetting officials should undergo formal training on refugee laws, on humanitarian considerations, and to obtain country information on the various countries that applicants they deal with come from. Further, as part of that training, they should invite country information experts. These experts should not be limited to diplomatic staff or academics, but should include people in the relevant ethnic communities.

We further submit that vetting officials should be required to give more weight to human rights reports of independent and credible human rights NGOs (such as Human Rights Watch, Amnesty International, and many others) than reports or assessments prepared by governmental diplomatic staff.
Should Ministerial discretion be compellable and reviewable? What about vetting officials?

Some cases of post-repatriation killing or persecution have occurred. Does that mean Ministerial discretion, and/or vetting by departmental officials, should be compellable and reviewable?

We think it is one reason. That there have been a few recorded cases, despite there being no systematic program of follow-up, indicates that a problem of significant magnitude may exist.

We also believe that the reasons for making Ministerial discretion, and departmental official's actions, non-compellable and non-reviewable are not strong:

Some reasoning do not stand up to scrutiny:

· Parliament might have reasoned that the number of cases worth being acted on is small, therefore it is wasteful to let the remaining large majority compel a Minister, or access judicial review.

If so, then that reasoning is not born out by the large number of times that Ministers have exercised their discretion. From 1994/95 to 2001/02, there have been around 1,100 positive Ministerial discretion decisions.

· There might also have been an unwritten reasoning that because as a nation we are being charitable and doing these people a favor, therefore, just like other charitable acts, our action or lack of should be non-compellable and non-reviewable. 

Indeed, to Vietnamese applicants, they see their ability to apply for Ministerial discretion as a privilege rather than a right. However, from our viewpoint as a nation, to take this view is not the best. That viewpoint tells us that it is acceptable to be arbitrary, and to send people to potential disasters and sufferings.

· Yet another reasoning could have been that before requesting the exercise of Ministerial discretion, applicants have already had their chance and their say at the RRT and possibly the courts.

With the increasing restrictions amended into the Act in the last few years, many are either prevented from using these opportunities, or cannot afford to take them. Plus, as we argued in the section regarding the RRT, many failed RRT applicants genuinely feel that they have been unjustly rejected, and an objective look at the RRT as a system would certainly support that conclusion.

Some reasoning applying to a Minister does not apply to vetting officials:

· They are not publicly elected and do not necessarily have the stature, experience, or authority of a Minister

· The political process can encourage a Minister not to make a mistake, but there is not necessarily a process to do the same for officials. Indeed, we believe that there is currently no such process

· Unlike the Minister who is an individual, a sufficient number of officials can be employed to provide the resources to perform the function

Considerations such as above lead to the logical conclusion that Ministerial discretion should be compellable and reviewable. However, so long as the discretion cannot be delegated, compelling a Minister to consider thousands of requests is not feasible.

Therefore, the solution lies in either making Ministerial discretion delegable (and then compellable and reviewable), or making the actions of departmental vetting officials compellable and reviewable.

· Does making Ministerial discretion delegable lead to its own problems?

This depends partly on why the discretion was made non-delegable. These reasons are not clear to us. However,:

· If the reasons were to do with a Minister having the stature to make such an important decision, then a judge, reviewing the decision of a delegate who has failed to exercise his or her stature properly, could equally have that stature

· If it was simply because the discretion was already non-compellable and non-reviewable therefore making it non-delegable was feasible, then this circular argument can be resolved by removing all three, ie. delegable, compellable, reviewable

If the discretion is to be made delegable, then to whom should it be delegated to ensure the proper discharge of the function? We believe that a the delegation should be to persons of stature, who are trained and well versed in humanitarian and refugee issues. They may be inside the Immigration Department or the Attorney-General's Department, or they may be in a statutory body yet to be created.

· Making vetting officials' actions compellable and reviewable

We submit that the actions or non-actions of vetting officials be made compellable and reviewable.

There is, in our view, no valid reason why their actions, or lack of, cannot be made compellable and reviewable. Theirs is just another administrative action - no different from the many administrative actions that are already compellable and reviewable.

The idea of the safety net is to provide a last chance. It would not be much of a safety net if an official arbitrarily neglects to consider the request, or if the official is prejudiced against the request, or if the official makes a gross error in considering it - and he or she cannot be compelled to consider, or the wrong decision is not reviewable.

Should S417 applicants automatically get a bridging visa once they lodge a S417 request?

A reason for giving a bridging visa is to ensure that any Ministerial discretion in favor of the applicant is able to be carried out, because otherwise the applicant may already have been deported to face danger.

A reason against giving a bridging visa is that it may be abused by an applicant lodging repeat requests.

Currently, the solution has been to err on the administrative convenience side, ie. not giving a bridging visa. We believe a better solution, taking account of both the above competing considerations, is possible.

We submit that if a request is not a repeat request for Ministerial discretion, a bridging visa should be issued which should be valid for the duration necessary for the vetting official to process it and for the Minister to make a decision on it.

If a request is a repeat request, and it is not immediately clear that new information is included, then the vetting official should correspond, by telephone if necessary, with the applicant or their representative, to ascertain if new information is present. If there is new information and it is deemed to be relevant by the official, then a bridging visa should be issued.

See the Section "Should vetting officials talk with applicants?" for a more detailed discussion on this topic.

Should Section 417 (4) (c) be adhered to?

This Section of the Act aims to make Ministerial discretion transparent and accountable, and it appears to be the only presently available mechanism to do so. Against these significant benefits, there is a resourcing costs to prepare the individualised and somewhat detailed statements. We think the benefit far outweighs the cost.

Further, we think there is a need to report to Parliament not just on cases that met favorable decisions, but also those that did not, and those for which the Minister decided not to consider. If only the favorably-decided cases are detailed, then the public cannot know whether the safety net has let other deserving cases fall through it.

We submit that the above Section should be adhered to. Further, the statement should give similarly detailed information on all cases: those favorably decided by the Minister, those rejected by him or her, and those that the Minister decided not to consider.

Should Ministerial discretion apply to non-humanitarian issues?

An applicant may not have any fear of persecution, or any humanitarian concerns if repatriated, but their leaving Australia may lead to serious emotional hardship for their loved ones who are Australian citizens or permanent residents, or their children may miss out on the love and guidance that they may be able to provide. Should cases like that be within the scope of the safety net?

We think they should be. Just because they do not fall within a strict definition of the term humanitarian category, does not mean it is not in the public interest to show them humanitarian considerations in relation to family hardship, but only means a new category may need to be created.

We submit that the scope of the safety net should contain non-humanitarian cases involving considerations of family emotional hardship.

Should vetting officials talk with applicants?

Clearly, such communications would lead to strong benefits:

· The vetting official would efficiently get an understanding of the request, or clarify any point considered important.

· The efficiency of the vetting official may be improved, particularly if the applicant was not able to express clearly in writing the key points of their claims.

· In the interest of living up to Australia's humanitarian ideals, such communications would also allow the applicant a chance to express any additional point, or to put a proper emphasis on a point already made in writing, which would assist the vetting official to see the point in a new light.

There are, however, reasons why such communications may not be feasible or may be troublesome:

· Some overworked vetting officials (we understand that the Perth MIU unit, with just one vetting official, handles about 800 requests per year) may consider the communications requirement to be a further burden.

· If an official does not have the genuine intention of gaining the above benefits from communicating with applicants, then a communication just for the purpose of meeting the requirement would not produce results, and would be a waste of time.

· Some vetting officials may be concerned that what they say during such communications may be used against them, if their actions are made compellable and reviewable.

Considering the above, we think a workable solution is to encourage, rather than force, vetting officials to communicate.

We submit that vetting officials should be encouraged to communicate with applicants. Such encouragements should include a number of means: instructions during their training, instructions in departmental guidelines, and their supervisors should also be encouraged to include this aspect in their supervision.

The communications method should include telephone calls or face to face meetings, as the vetting official determines necessary.
- End -

