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The German Aliens Act (“Auslaendergesetz”) offers the possibility of suspending the enforcement of expulsion for refugees whose asylum application has been refused or who have not yet lodged an application. This kind of authority to remain in Germany is known as a “Duldung”.  I consider that the closest equivalent in English is the word “acquiescence”. The Aliens Act deals with all those who are not German nationals. This includes stateless persons, refugees, asylum seekers and persons born in Germany of foreign parents, although since 1 January 2000 some German born children of foreign parents do automatically acquire citizenship.  

The Duldung is not a visa, but rather an instrument of tolerance or delay prohibiting expulsion.  The Duldung can be initiated by official action, or it can be initiated by a personal application.  It comes into effect when a visa application is refused or the alien is otherwise subject to deportation. In other words, when the aliens do not have a residence permit and they would otherwise have to leave the country. To avoid immediate expulsion Duldung can be granted by the Department of Asylum (die Behoerde fuer Asylangelegenheiten).    I understand that in terms of the structure of Australian migration law, a Duldung is similar to a Bridging Visa E, in that it does not permit a person to leave Germany and return, it may or may not carry permission to work, and it constitutes a barrier to deportation.  A Duldung can only be valid for a maximum of one year, but it can be renewed.  A critical issue of difference, as far as I can see, however, is that there is no need to make a visa application or adequate departure arrangements in order to obtain a Duldung.  

Legal grounds for Duldung
The legal ground for the grant of a Duldung is in § 54 and 55 of the Aliens Act.   The original text is attached.  In translation it reads as follows:

s.54
The highest State authorities may for reasons of international law or humanitarian grounds or in consideration of the political interests of the German nation, decree that there may be a delay in deportation of aliens from identified countries or, alternatively, belonging to certain alien groups, generally or with respect to specific countries, for a period of up to six months.  For the purposes of national unity, any decree of longer than six months requires the approval of the National Interior Ministry.

s.55
1)
Deportation of an alien may only take place in accordance with subsections 2-4 of this section.

2) An alien will be granted a Duldung as long as deportation is, for legal or factual reasons, impossible or delayed under s.53(6) or s.54.

3) An alien may be granted a Duldung only if he is not irrevocably deportable or if compelling humanitarian or personal grounds or considerable public interests demand his continuing presence in the National zone.\

4) If a decision to deport is final and unappellable a Duldung may only be granted if deportation is legally or factually impossible, or is delayed because of s.54.  The grant of a Duldung on the grounds arising under s.53(6) valid only if mentioned in the initial expulsion proceedings.

This offers the possibility of suspending the enforcement of expulsion. However it does not affect the status of the foreign citizen. It is not a residence permit for the alien. It also does not lead to a legal stay in Germany but makes the illegal stay not criminal and therefore not punishable. The alien is only non-deportable for the granted period of time.

The Duldung expires when the reason for its grant no longer exists or the alien has left the country.

This results in the situation that the alien under a right of Duldung still has to leave the country but cannot be expelled until the suspension period is over. 

When the Duldung’s period is over the alien is subject to immediate expulsion without any hearing or a new deadline.  

Reasons for granting Duldung
A Duldung must be granted according to § 55 sec. II 

- Firstly if the expulsion is impossible for legal or factual reasons or delayed under s.53 subs. 6 or s.54.

A relevant legal reason could be a decision by a State or Federal Government or a court that expulsion of a specific group of refugees is unlawful.

An intended marriage is not a legal reason for a Duldung but a notice of intended marriage may lead to a Duldung of limited validity.

Factual reasons would be the loss of a passport or if the person were in a physical state which makes it impossible to travel (e.g. illness or pregnancy). Another reason would be the refusal of return by the country of origin. Loss of former nationality would also be a factual reason for Duldung. 

Serious suicidal tendencies can also be a reason for a temporarily Duldung.

According to s.53 subs. 6 and s.54 expulsion can be suspended by a court decision of the Regional Appeal Court or by the highest State authorities. These rulings can suspend the expulsion for certain alien groups, generally with respect to specific countries. The expulsion can only be delayed for a period of up to six months. For a longer period the decision requires the approval of the National Interior Ministry.

-and secondly according to s.55 subs. 3 it can be granted if there are other personal or humanitarian reasons against an expulsion.

The Department of Immigration is entitled under s. 55 subs. 3 to grant a Duldung on discretionary grounds for certain reasons. 

These reasons include the circumstances of the alien and the situation in the return country. A Duldung can be granted when the alien has to fear serious threats and dangers in the home country. Accepted reasons are for instance an imminent death sentence, or other discretionary barriers to deportation. The European Human Rights Conventions give numerous reasons such as torture, cruel and unusual or humiliating treatment. Another reason would be a severe struggle for existence.

Other conceivable reasons such as civil war or natural disaster, are not reasons for a Duldung as s.53 subs. 6 sentence 2 excludes them. Duldung is only an instrument for a single person or a specific group of aliens and not applicable to a whole region or country.

The alien has a claim under s.55 subs. 2 to a Duldung, while s.55 subs. 3 only offers the case officer’s discretion as to whether a Duldung will be granted.

A Duldung can be granted both on request and ex officio. 

A Duldung is an obstacle for expulsion, and it excuses the alien from any fault for failure to depart Germany.. 

The duration of the Duldung can last up to one year according to § 56 II of the Aliens Act. After this period it can be renewed.

The legal status for a person under Duldung
A Duldung only leads to very restricted rights for the alien.

Aliens under Duldung are normally allowed to work but their occupational activities can be restricted or prohibited. They receive only lowered social security benefits and are restricted in their movement in the country. Duldung can only be granted for one of the federal states of Germany. The alien is not allowed to move into another state, not even for work. This limitation is irrevocable.

The aliens under Duldung are not allowed to move the rest of their family to Germany.

The Duldung does not provide a legal stay but results into a non-punishable stay. After the Duldung’s period is over, the stay in the country becomes illegal and is punishable.

Development in practical use

The Duldung is understood as a kind of second-class residence permit, which it is definitely not.

It does not affect the status of the alien but only means an obstacle for their expulsion. It may be understood as an alternative classification, which allows asylum seekers who might not qualify for refugee status to remain at the discretion of the authorities until it is deemed safe for them to return home.

Duldung provides a mechanism that allows people who would be denied refugee status, but who would face danger if returned to their country of origin, to remain on a current, though renewable, basis

The latest figures: 

The figures for foreign citizen in Germany on 31.12.2002

Total number of foreign citizen:


7.355 592

Aliens under Duldung:



   226 547

Source: Statistisches Bundesamt

http://www.destatis.de/basis/d/bevoe/bevoetab9.htm#
By the end of October 2000 there were 266 525 foreign citizens under Duldung. About 44 % of them were refused Asylum seekers (de-facto-Fluechtlinge

- see below).

In 40 % of the cases the period of Duldung had exceeded by three times the nominal one year period.

In nearly 31 % of the cases the period was exceeded by four times.

Source: Bundesministerium des Inneren


http://www.bmi.bund.de/dokumente/Pressemitteilung/ix_46963.htm
De-facto-Fluechtlinge

De facto Fluechtlinge means refugees without asylum – it may include those whose asylum applications have been refused or those who are yet to apply. These refugees form the main group of people under Duldung. 

This figures for de-facto-Fluechtlinge in Germany in the last 7 years:

1996:
500.000 

1997:
360.000

1998:
370.000

1999:
423.000

2000:
370.000

2001:
361.000

2002:
415.000





source: Bundesminsiterium des Inneren


http://www.bmi.bund.de/dokumente/Pressemitteilung/ix_51429.hmt
Figures for asylum applications:

	Period
	Total number
	First application
	Second application

	2003 [Jan – Aug]
	46.429
	34.607
	11.822

	2002
	91.471
	71.1227
	20.344

	2001
	118.306
	71.127
	20.019

	2000
	117.648
	78.564
	39.084

	1999
	138.319
	95.113
	43.206


Source: Bundesamt fuer  Anerkennung auslaendischer Fluechtlinge


http://www.bafl.de/template/index_asylstatistik.htm
The original text of s.54, s.55, s. 56  of the German Aliens Act – 

§§ 54, 55, 56 Auslaendergesetz

AuslG § 54 Aussetzung von Abschiebungen

Die oberste Landesbehörde kann aus völkerrechtlichen oder humanitären Gründen oder zur Wahrung politischer Interessen der Bundesrepublik Deutschland anordnen, daß die Abschiebung von Ausländern aus bestimmten Staaten oder von in sonstiger Weise bestimmten Ausländergruppen allgemein oder in bestimmte Staaten für die Dauer von längstens sechs Monaten ausgesetzt wird. Zur Wahrung der Bundeseinheitlichkeit bedarf die Anordnung des Einvernehmens mit dem Bundesministerium des Innern, wenn die Abschiebung länger als sechs Monate ausgesetzt werden soll.

AuslG § 55 Duldungsgründe

(1) Die Abschiebung eines Ausländers kann nur nach Maßgabe der Absätze 2 bis 4 zeitweise ausgesetzt werden (Duldung).

(2) Einem Ausländer wird eine Duldung erteilt, solange seine Abschiebung aus rechtlichen oder tatsächlichen Gründen unmöglich ist oder nach § 53 Abs. 6 oder § 54 ausgesetzt werden soll.

(3)  Einem Ausländer kann eine Duldung erteilt werden, solange er nicht unanfechtbar ausreisepflichtig ist oder wenn dringende humanitäre oder persönliche Gründe oder erhebliche öffentliche Interessen seine vorübergehende weitere Anwesenheit im Bundesgebiet erfordern.
(4) Ist rechtskräftig entschieden, daß die Abschiebung eines Ausländers zulässig ist, kann eine Duldung nur erteilt werden, wenn die Abschiebung aus rechtlichen oder tatsächlichen Gründen unmöglich ist oder nach § 54 ausgesetzt werden soll. Die Erteilung einer Duldung aus den in § 53 Abs. 6 Satz 1 genannten Gründen ist zulässig, soweit sie in der Abschiebungsandrohung vorbehalten worden ist.
AuslG § 56 Duldung

(1) Die Ausreisepflicht eines geduldeten Ausländers bleibt unberührt.

(2) Die Duldung ist befristet; die Frist soll ein Jahr nicht übersteigen. Nach Ablauf der Frist kann die Duldung nach Maßgabe des § 55 erneuert werden.

(3) Die Duldung ist räumlich auf das Gebiet des Landes beschränkt. Weitere Bedingungen und Auflagen können angeordnet werden. Insbesondere können das Verbot oder Beschränkungen der Aufnahme einer Erwerbstätigkeit angeordnet werden.

(4) Die Duldung erlischt mit der Ausreise des Ausländers.

(5) Die Duldung wird widerrufen, wenn die der Abschiebung entgegenstehenden Gründe entfallen.

(6) Der Ausländer wird unverzüglich nach Erlöschen der Duldung ohne erneute Androhung und Fristsetzung abgeschoben, es sei denn, die Duldung wird erneuert. Ist der Ausländer länger als ein Jahr geduldet, ist die für den Fall des Erlöschens der Duldung durch Ablauf der Geltungsdauer oder durch Widerruf vorgesehene Abschiebung mindestens einen Monat vorher anzukündigen; die Ankündigung ist zu wiederholen, wenn die Duldung für mehr als ein Jahr erneuert wurde.

