[image: image1.jpg]\

W\ AUSTRALIA

“\NNNNNN gt/ S /L
ANNS S




Migration Review Tribunal    Refugee Review Tribunal

Mr Alistair Sands

Australian Senate Select Committee on Ministerial Discretion in Migration Matters

Parliament House

CANBERRA  ACT  2600

Dear Mr Sands

Re Inquiry into Ministerial Discretion in Migration Matters
I refer to your letters of 1, 28 and 29 July 2003 inviting submissions from stakeholders and other interested parties relating to the terms of reference of the Select Committee on Ministerial Discretion in Migration Matters. In that context, I provide the following comments:

Refugee Review Tribunal

The function of the Refugee Review Tribunal is to review decisions of the Department of Immigration and Multicultural and Indigenous Affairs (DIMIA) to refuse or cancel a protection visa (Migration Act 1958, section 411). Since its establishment on 1 July 1993, the Tribunal has received 58 482 applications for review. Details of the number and type of applications made to the Tribunal, and the outcomes of those applications are contained in Appendix A.

The Tribunal’s role in the consideration of the exercise of the Ministerial discretion is a very limited and indirect one. Tribunal Members have access to the Ministerial Guidelines For The Identification Of Unique Or Exceptional Cases Where It May Be In The Public Interest To Substitute A More Favourable Decision Under S345, 351, 391, 417, 454 Of The Migration Act 1958 but do not make any “decisions” based upon those guidelines. The Tribunal has no power in respect of section 417 of the Act. 
Members of the Tribunal may and do, from time to time, refer cases they consider appropriate to DIMIA for consideration of the exercise of the Ministerial discretion under section 417.     

In these circumstances the Tribunal notifies DIMIA of a potential humanitarian consideration through:

(a)
reference in a Tribunal decision that the case may be suitable for consideration under section 417; or

(b)
formal notice to the State Director, DIMIA that the case may raise humanitarian considerations. The notice is placed on the DIMIA file with the Tribunal decision prior to its return to DIMIA. The notice is produced if, at the end of the review process, the matter is identified by the presiding Member as one potentially raising humanitarian considerations. No reasons for the referral or details of the case are included in the notice; however, the Tribunal decision may contain information relevant to consideration of the exercise of the discretion by the Minister.

In the period 1 July 1999 - 30 June 2003, 1 010 notices identifying cases as potentially raising humanitarian considerations were produced. Appendix B provides a breakdown of the number of notices each financial year for that period. The Tribunal did not keep any statistical data or central record of the number of cases identified as potentially raising humanitarian considerations prior to July 1999. Nor does it maintain any record of the reasons for the referral of matters to DIMIA for consideration of the exercise of the Ministerial discretion.

On a six monthly basis, DIMIA provides the Tribunal with a list only of those cases where the Minister has exercised his discretion under section 417 of the Act. 
Migration Review Tribunal
The function of the Migration Review Tribunal is to review decisions of the DIMIA relating to the refusal or cancellation of visas other than protection visas (section 338 and regulation 4.02).
Since its establishment on 1 June 1999, the Tribunal has received 36 294 applications for review. These include 5 216 matters transferred to the Tribunal from the Immigration Review Tribunal and the Migration Internal Review Office after 1 June 1999. Details of the number and type of applications made to the Tribunal, and the outcomes of those applications are contained in Appendix C.

The Tribunal’s role in the consideration of the exercise of the Ministerial discretion is a very limited and indirect one. Tribunal Members have access to the Ministerial Guidelines For The Identification Of Unique Or Exceptional Cases Where It May Be In The Public Interest To Substitute A More Favourable Decision Under S345, 351, 391, 417, 454 Of The Migration Act 1958 but do not make any “decisions” based upon those guidelines. The Tribunal has no power in respect of section 351 of the Act. 
The Tribunal may and does, from time to time, refer cases it considers appropriate to DIMIA for consideration of the exercise of the Ministerial discretion under section 351.     

In these circumstances, the Tribunal notifies DIMIA of potential unique, compassionate and exceptional circumstances where the Minister may wish to exercise his discretion through correspondence from the Principal Registry to the Ministerial Intervention Unit, DIMIA, that the case may raise unique, compassionate and exceptional circumstances. The correspondence is produced if, at the end of the review process, the matter is identified by the presiding Member as one potentially raising unique, compassionate and exceptional circumstances. The reasons for the referral or details of the case are included in the correspondence if the Tribunal decision does not contain information relevant to consideration of the exercise of the discretion by the Minister. The Tribunal’s general policy is that a consideration of the Minister’s powers under section 351 is not part of the Tribunal’s review, and there would usually not be a reference to the power in the Tribunal’s decision and reasons.
The Tribunal does not keep any statistical data or central record of the number of cases identified as potentially raising unique, compassionate and exceptional circumstances. Nor does it maintain any central record of the reasons for the referral of matters to DIMIA for consideration of the exercise of the Ministerial discretion.

On a six monthly basis, DIMIA provides the Tribunal with a list only of those cases where the Minister has exercised his discretion under section 351 of the Act. 
Should you require further information for the purposes of the inquiry please contact Ms Ailsa Wilson, Executive Assistant on telephone (02) 9951 5941, facsimile (02) 9951 5986 or email Ailsa.Wilson@rrt.gov.au.

Yours sincerely

Steve Karas

Principal Member 

4 August 2003

Appendix A

Refugee Review Tribunal 

Cases Lodged, On Hand and Finalised by Financial Year Since 1993 as at 30/06/2003
	
	93/94
	94/95
	95/96
	96/97
	97/98
	98/99
	99/00
	00/01
	01/02
	02/03
	Total

	Lodgements
	6845
	4619
	4013
	7594
	7383
	5427
	6131
	6672
	4925
	4873
	58482

	Cases on hand
	4774
	4852
	4376
	7338
	7752
	5769
	5311
	6018
	5077
	3696
	-

	Finalisations
	
	
	
	
	
	
	
	
	
	
	

	
set aside
	243
	517
	596
	496
	638
	560
	565
	620
	710
	359
	5304

	
affirmed
	1436
	2432
	2739
	3608
	5607
	5707
	5417
	4858
	4647
	5391
	41842

	
withdrawn
	194
	1474
	1043
	385
	463
	871
	386
	310
	377
	426
	5929

	
Other
	198
	116
	113
	143
	261
	272
	221
	177
	132
	78
	1711

	Total Finalised
	2071
	4539
	4491
	4632
	6969
	7410
	6589
	5965
	5866
	6254
	54786


Appendix B
RRT notices identifying cases as potentially raising humanitarian considerations for financial years 1999/2000 – 2002/2003
The Tribunal has forwarded the following number of notices identifying cases as potentially raising humanitarian considerations to DIMIA over the last 4 financial years:

· 1999/00 - 214

· 2000/01 - 101

· 2001/02 - 130

· 2002/03 - 565

Please note, the large increase in numbers for 2002/03 is most probably due to the large number of East Timorese cases that were finalised in that year.
Appendix C
Migration Review Tribunal 

Cases Lodged, On Hand and Finalised by Financial Year Since 1 June 1999 as at 30/06/2003
	
	99/00
	00/01
	01/02
	02/03
	Total

	Lodgements
	11696*
	7211
	8531
	8856
	36294

	Cases on hand
	7552
	8184
	8132
	7274
	-

	Finalisations
	
	
	
	
	

	
set aside
	1422
	2848
	3787
	4133
	5304

	
affirmed
	1625
	2498
	3360
	4087
	41842

	
withdrawn
	469
	702
	769
	978
	5929

	
Other
	628
	531
	667
	516
	1711

	Total Finalised
	4144
	6579
	8583
	9714
	29020


* includes 3204 matters on hand at start of period including matters transferred from the Immigration Review Tribunal and 2012 matters transferred from internal review
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