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30 July 2003

Mr Alistair Sands

The Secretary


 FILLIN  \* MERGEFORMAT 
The Senate
Parliament House
CANBERRA ACT 2600

Dear Mr Sands,
Re: SENATE SELECT COMMITTEE ON MINISTERIAL DISCRETION IN MIGRATION MATTERS
Our ref:  parliamentary committees;   Your ref: not yet known  FILLIN  \* MERGEFORMAT 
We refer to the Senate Select Committee on Ministerial Discretion in Migration Matters currently chaired by Senate Ludwig. We request that these submissions be placed before the Committee as part of their enquiry into this area.

Introductory comments

The Minister has unique and exceptional powers arising under the current sections 351 and 417 of the Migration Act 1958 (“The Act”). We also note that identical broad discretionary exist in sections 391, 454, 494B and 501J of the Act.

It is our view that the Minister’s powers are intended to identify unintended legislative consequences and remedy decisions made by the quasi-judicial Tribunals in accordance with the structures of the statutory scheme so as to produce a fairer outcome for individuals seeking to either remain in Australia or migrate to Australia.

The Minister has formulated a Migration Series Instruction which identifies what he has described as unique or exceptional circumstances in the “public interest” so as to substitute a more favourable decision from that of a quasi-judicial Tribunal exercising its limited powers under the Act and Regulations.

In summary, we seek to place submissions before the Committee in the following areas:

1. The importance of maintaining residual discretions in migration matters.

2. The inappropriateness of Australian Australia’s Treaty Based Non-Refoulement Obligations only being able to be addressed through these Ministerial discretions.

3. The importance of non-citizens being aware that a request for Ministerial intervention has in fact been made and that any subsequent appeals to the Minister will not lead to the automatic grant of a Bridging E visa.

4. The problem of people who are not migration agents receiving financial benefits for making appeals to the Minister.

5. The difficulties inherent in the procedure established by the Minister for the consideration of these requests, which creates real and substantial hardship on genuine applicants whose cases fall prima facie squarely within the Minister’s published guidelines or when he is likely to consider the exercise of his residual powers.
Our standing in this field
Christopher Levingston & Associates is a specialist firm of solicitors, consisting of a principal solicitor and three employed solicitors.  The firm is well regarded as one of the leaders in this area of law in New South Wales and Australia and all of our solicitors are registered as Migration Agents with the Migration Agents Registration Authority.

Christopher Levingston, the principal solicitor, has been a registered migration agent since 1993 and has been an accredited specialist in immigration law since September 1995.  David Prince is an Associate of the firm and has also been a registered migration agent since 1995 and an accredited specialist in Australian immigration law since August 2000. Both Mr Christopher Levingston and David Prince lecture widely on Australian immigration law with bodies such as the University of New South Wales, the Law Society of NSW, the College of Law, and the CLE Centre Pty Ltd.  

Our employed solicitors, Joanne Kinslor and Steven Chung, have been registered as migration agents since 2001 and 2003 respectively.

The firm practices in all areas of migration law from first instance visa applications, merits review before the three migration-related Tribunals (Migration Review Tribunal, Refugee Review Tribunal and Administrative Appeals Tribunal), and judicial review before the Federal and High Courts of Australia. 

Since 1993 the firm has made a large number of requests for Ministerial intervention pursuant to the current section 351 and 417 of the Migration Act 1958 (“the Act”) as well as the previous section 345 of the Act.

The established procedure for Ministerial requests

Any consideration of the exercise of the Minister’s powers under sections 351/417 requires a practical understanding of the process involved when a non-citizen seeks the Minister’s personal intervention.

The procedure that has been established is as follows:

1. The request is sent to the Minister’s parliamentary office in Canberra.

2. The Minister’s Canberra staff forward the request to one of the two Ministerial Interventions Units (“MIU”) in Sydney, depending upon whether the request is made pursuant to section 351 or 417 of the Act. The Minister’s staff also sends an acknowledgment letter back to the author of the representations (as opposed to the non-citizen).

3. Eventually the MIU staff briefly examine the submissions. Only then is a non-citizen eligible for the grant of a Bridging E visa
. These Bridging visas are subject to a mandatory “no work” condition
. All adult applicants are required to personally attend the Compliance section at DIMIA for the grant of these Bridging visas.

4. Bridging visas are commonly granted for 2-3 months. Applicants’ have to attend DIMIA on each occasion to renew these bridging visas.

5. The MIU considers the non-citizen’s case and may request additional material. The MIU then take one of the following actions:

(a) If the MIU considers that the case does not fall within the Minister’s guidelines, they will write to the non-citizen advising that the case has not, and will not, be referred to the Minister; or

(b) If the MIU considers that the case does falls within the guidelines for intervention issued by the Minister, they will prepare a brief for the Minister setting out the non-citizen’s case and making recommendations. The file is referred to the Minister personally; the non-citizen can obtain a Bridging visa
 (in the case of repeat appeals) as well as permission to work on the basis of financial hardship
.

6. If referred to the Minister directly, the Minister makes a decision on whether to exercise his personal powers.

Other than in the case of non-citizens in detention, this procedure normally takes a minimum of 4-6 months. In our longest case this process took 2.5 years. Even in situations where cases are referred to the Minister it commonly takes a minimum of 6 months for the case to makes its way through the MIU to the Minister so as to enable the non-citizen to obtain permission to work.

*****

Issue No.1:  The importance of residual discretions

Historically, the Migration Act 1958 has presented a statutory scheme for the regulation of the entry or the right to remain in Australia of non-citizens.  

The reformulation of the Migration Act 1958 in December of 1989 and 1994, coupled with comprehensive amendment and review to date was calculated to remove the discretionary aspects of the statutory scheme so as to remove the likelihood of inconsistency with respect to decision making and to introduce certainty into the decision making process.  

In furtherance of those objectives, the Minister has sought to exercise some constraints upon the remaining discretionary aspects of the Act by the formulation and publication of directions made under section 499 of the Migration Act 1958 (for example direction number 21 – Character).

The residual discretions are, by in large, within the scope of existing directions but in recognition of the inherit inflexibility of a statutory scheme, seeking to be, all things to all persons in every conceivable circumstance, there will always be those individuals that slip between the cracks and create anomalies, inconsistencies and frankly unfair outcomes which may serve to undermine the public confidence in Australia’s migration scheme.

In recognition of the potential danger of unfair outcomes, there remains a need to vest in the Minister broad discretionary powers to take up and amend circumstances, which not only recognise Australia’s international law obligations, but also recognise individual circumstances and the wide-ranging and far reaching impact of administrative decisions upon the interests of Australian permanent residents and Australian citizens.

The Minister’s discretionary powers are important so as to ensure that applicants have a final avenue where their case has been rejected by immigration authorities and the relevant courts and tribunals.  The more rigid and inflexible our migration laws are, the greater the need for discretionary powers to allow for exceptional cases.  

Issue No.2:  Australia’s Treaty Based Non-Refoulement Obligations

In its report of June 2000 the Senate Legal and Constitutional References Committee recommended “that the Attorney General’s Department, in conjunction with the Department of Immigration and Multicultural Affairs (DIMA), examine the most appropriate means by which Australia’s law could be amended so as to explicitly incorporate the non-refoulement obligations of the CAT and International Covenant of Civil and Political Rights (ICCPR) into domestic law.”

To date this recommendation has not been implemented and Australia continues to seek to meet its non-refoulement obligations under the United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (‘CAT’) as well as the 1966 International Covenant on Civil and Political Rights (‘ICCPR’) through the Minister’s non-reviewable and non-compellable discretion at s 417 of the Act.  

It is our submission that the Minister’s discretion is an inappropriate means for Australia to seek to meet its non-refoulement obligations under the UNCAT and ICCPR and that the Minister’s discretion should be reserved to act as a “measure of last resort” for dealing with compassionate and compelling cases that constitute ‘exceptions to the rule’ and for which it is inappropriate or unnecessary to create a visa class, but not as a mechanism for creating additional bases for applications to remain in Australia.

Australia’s non-refoulement obligations under UNCAT and ICCPR are designed to deal with the most serious of human rights abuses, in protecting individuals who are at risk of the severest form of inhuman treatment.  Furthermore, individuals who are covered by these treaties are not necessarily refugees covered by the Refugee Convention 1951, which Australia has incorporated into the domestic law.  Considering the gravity and importance of the situations covered by these treaties, it is inappropriate that Australia’s only mechanism for dealing with such situations is through a non-investigative, non-compellable and non-reviewable discretion exercised by an acting Minister for Parliament.

The Senate Legal and Constitutional References Committee has noted several key concerns regarding the inappropriateness of the Ministerial discretion as a means for identifying when our non-refoulement obligations under UNCAT and ICCPR arise and for “determining the fate of persons claiming protection” under these instruments.  These include that:

1. The Minister has a power, but not a duty, to consider whether to exercise his power, so the Minister can refuse to exercise the discretion prior to receiving a request.

2. The non-reviewable nature of the discretion is inconsistent with established principles of administrative law.  As such, it is not transparent and does not provide legal certainty, fairness or independent judicial review.  

3. The quality of decision-making made on such matters is called into question considering the lack of checks and balances and the large number of requests that are processed through the Minister’s office.

4. The pathway for an individual claiming protection under the CAT or ICCPR is long due to the fact that an individual can only make a request for the exercise of Ministerial discretion once DIMIA and the Refugee Review Tribunal (RRT) have examined their situation against the Refugee Convention and refused the individual’s application for a protection visa.  This exacerbates the trauma suffered by vulnerable individuals, especially if those individuals are required to remain in detention throughout the lengthy processing period.

5. Individuals wishing to claim protection under CAT or ICCPR are required to lodge applications for protection visas, even if it is their view of their adviser’s view that the application will be unsuccessful.  This increases the number of unsuccessful protection visa applications, fosters disrepute for professionals forced to lodge fated applications and constitutes a waste of public monies by requiring the assessment of such humanitarian cases against the criteria for determining refugee status.

We agree with the abovementioned concerns and with the Committee’s conclusion that the nature of the non-compellable Ministerial discretion is an inappropriate means for dealing with our UNCAT non-refoulement obligations because its structure “run(s) counter to the absolute nature of the obligations under CAT”. (p64)  

We would further add that the Ministerial process is ill-equipped to deal with the interpretation of complex international law applied to varied factual situations.  It is submitted that the interpretation of the Refugee Convention has required regular guidance from the High Court and that the Ministerial Interventions Unit should not be expected to interpret and apply this relatively new area of international jurisprudence.  Moreover, the Ministerial Intervention Unit has little capacity to investigate the complex factual situations that are the subject of this discretion, especially considering that many of the individuals in need of this protection are unable to communicate in English.

Issue No.3:  Acknowledgement by Applicants

There is no limitation in the Act that restricts a non-citizen from making repeated requests to the Minister pursuant to sections 351 and 417. However, only the first request for Ministerial intervention gives the non-citizen standing to obtain a Bridging E visa to maintain lawful status in Australia while that request is being maintained. While the non-citizen can make further requests for Ministerial intervention they have no capacity to seek further Bridging E visas and either remains unlawfully in the community or are placed into Immigration Detention during that time
. 

Non-citizens can only obtain bridging visas on subsequent appeals to the Minister if the Minister is personally considering the exercise of his powers
. Procedurally, this may well take well over 6 months.

Given that the Minister regularly takes a minimum of 4-6 months and up to several years to process these requests, the importance of this issue cannot be understated.

In our experience it is often the case that well-intentioned members of the public often write to the Minister seeking assistance in relation to a non-citizen. It is our experience that these “requests” commonly consist of a short letter containing only general information about the applicant and rarely represent a fulsome presentation of the compassionate features of the non-citizen’s case. 

The problem is that these requests are considered by the Minister as a formal Ministerial request under sections 351/417 and invariably refused. Consequentially, when the non-citizen puts a proper case before the Minister at a later time, the new material is considered a repeat request for Ministerial intervention with no right to the grant of a bridging visa.

Similar problems exist with many migration agents making vague and very brief submissions to the Minister, or with agents preparing letters seeking Ministerial intervention which the non-citizen then signs.

In both of these situations, it is our experience that the non-citizen is commonly not aware that the Ministerial request has been made. Further, the non-citizen is rarely aware that this is their “only real chance” to have their case considered by the Minister in circumstances where they will be able to automatically obtain a bridging visa.

In the context of the current Regulations (bridging visas for the first Ministerial request only), it is our submission that non-citizens should not be considered to have made a request to the Minister until the Minister has received a signed confirmation from the non-citizen indicating that:

1. They wish to make the appeal to the Minister;

2. They understand that subsequent appeals to the Minister will not necessarily result in the grant of bridging visas; and 

3. Only registered migration agents are permitted by law to receive any money or benefit from them for the preparation or assistance of appeals to the Minister.

Issue No.4: Non-agents receiving payment

The Committee will doubtless be well conversant with the concerns relating to whether Mr Karim Kiriswani, who is not registered as a migration agent, received payments for making representations to the Minister.

We readily accept that there are occasions when members of the Australian public make Ministerial representations on a non-citizen’s behalf without any intention or desire for financial gain. 

Most commonly, this is in situations where the Australian person is related to the non-citizen, is a leader of a religious or community organisation or Member of Parliament. However, it is our experience that apart from those relationships it is a very rare situation where money does not change hands.

It is our submission that other than these “obvious support relationships, the Minister and the Department of Immigration should be very concerned when a member of the public who is not registered as a migration agent seeks to make representations to the Minister on behalf of a non-citizen. Further, it is our submission that in these circumstances the Minister should write to the non-citizen, explain that people other than migration agents cannot be paid for their efforts and specifically ask whether any money has been paid.

It is for this reason that the Authority discussed above contains the last reference.

Issue No.5:  The process of considering Ministerial submissions

Our major concerns relating to the process established by the Minister for considering requests for intervention under section 351 and 417 concern permission to work for appellants and time of grant criteria for bridging visas. 

Permission to work & extended processing times

Given the long processing time involved in the Minister exercising his discretion, the “no work” restriction causes undue hardship on those making these requests.  The “no work” requirement is particularly harsh for people in the community with dependents and no other support networks in Australia.  The purpose of the Ministerial Discretion is to assist individuals in compelling and compassionate circumstances and it is inappropriate to add to the distress to people in such circumstances by denying them the right to earn a livelihood.

It is our submission that cases that fall within the guidelines for the exercise of Ministerial Discretion on a prima facie basis should receive an initial assessment and be granted permission to work.  People who are able to address at least one of the criteria from the Ministerial Guidelines and have made a valid request for Ministerial Intervention should not be denied the possibility to support themselves and their families as they wait for their immigration status to be resolved.
While the lack of permission to work seems to punish those who do not fit into the ordinary visa system, it does not take into account hardship that can arise to Australian citizen children who are dependent on those visa applicants.

Once the MIU receives the request, it should then make a prima facie assessment whether the request addresses at least one of the Ministerial Guidelines.  If this assessment is positive, then permission to work should be granted while the MIU assesses the case.

The grant of Bridging visas
One other issue of concern is that a non-citizen is not eligible for a bridging visa even though the Minister’s office in Canberra has received their request for intervention. Instead, bridging visas can only be granted once the request has been forwarded to the MIU and their request is being assessed by an officer against the Minister's guidelines for the identification of decisions in relation to which the Minister may think that it is in the public interest to substitute a more favourable decision.

There are two significant problems with this process.  First, it is our experience that this process can take several weeks, during which time the non-citizen remains in a form of unlawful limbo and are unable to legalise their status in Australia, even though they have an appeal with the Minister.  Second, the non-citizen has no way of knowing when their case is actually being considered by the MIU and consequentially does not know exactly when they should apply for a bridging visa.  

This situation is especially difficult for non-citizens in detention where any application for a bridging visa must be refused unless as at the time their application is lodged the MIU assessing the request against the Minister's guidelines. Consequentially, the non-citizen potentially has to remain in detention for a further 30 days before being able to make a fresh application for a bridging visa and release from detention
.

It is our submission that the grant of a bridging visa should be automatic upon the Minister receiving written confirmation from the non-citizen they wish to seek the Minister’s personal intervention (as per our comments at Issue No.3: Acknowledgement by Applicants).
Thank you for your consideration of this submission.

Please do not hesitate to contact us if you require further clarification of any of the matters raised in our submission.

Yours faithfully

CHRISTOPHER LEVINGSTON & ASSOCIATES

	Christopher Levingston
clevingston@migrationlawforum.com.au
	David Prince
dprince@migrationlawforum.com.au

	Joanne Kinslor
jkinslor@migrationlawforum.com.au


	Steven Chung
schung@migrationlawforum.com.au


� See Regulation 050.212(6)(i)(b); the applicant “is being assessed by an officer against the Minister's guidelines for the identification of decisions in relation to which the Minister may think that it is in the public interest to substitute a more favorable decision.”


� See Regulation 050.612A(2) which stipulate a mandatory 8101 “no work” visa condition.


� Regulation 050.212(6)(ii); “the Minister is personally considering whether to exercise, or to consider the exercise of, the Minister’s powers to substitute a more favorable decision for a decision under section 345, 351, 391, 417 or 454 of the Act in relation to the applicant.”


� 050.212(6A).


� Senate Legal and Constitutional References Committee A Sanctuary under review: An examination of Australia’s refugee and humanitarian determination process The Parliament of the Commonwealth of Australia, Canberra, June 2000 at 60.


� See Regulation 050.212(6)(b)(i)(C).


� Regulation 050.212(6)(b)(ii).


� Section 74(2) of the Act.
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