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Chapter 1

Terms of reference and conduct
of inquiry

Terms of Reference
1.1 On 28 September 1978 the Senate resolved as follows:!

(1} That the Freedom of Information Bill 1978 be referred to the Standing
Committee on Constitutional and Legal Affairs for inquiry and report as
soon as possible.

(2) That the Archives Bill 1978 be referred to the Standing Committee on
Constitutional and Legal Affairs for inquiry and report as soon as pos-
sible, in so far as the Bill relates to issues commeon to, or related to, the
inquiry into the Frecdom of Information Bill 1978.

(3) That, subject te paragraph (2), the Archives Biil 1978 be referred to the
Standing Committec on Education and the Arts for inquiry and report as
soon as possible.

1.2 In examining the Archives Bill, we have interpreted the delineation of func-
tions between the two Committees, as set out in the resolution of 28 September
1978, as requiring us to coencentrate on Part 'V of the Bill relating to Comtnon-
wealth records with particular emphasis on access to those records, We examine
the Archives Bill in Part F of this Report. In other parts of this Report, unless the
context otherwisc makes clear, references to ‘the Bill' refer to the Freedom of
Information Bill 1978.

Collection of evidence

1.3 Consistent with the ideals of freedom of information, we have attempted
from the outset of cur inquiry to mvolve the public in our deliberations to the
greatest extent possible, The Committee advertised widely in national newspapers
in early October 1978 calling for submissions by 30 November 1978. However,
in order that it might obtain the maximum benefit from this public input, the Com-
mittee has continued to accept submissions at all stages of the inquiry. We also
wrote to more than 160 individuals and organisations thought likely to be inter-
ested in the reference. These included the various {reedom of information cam-
paign commitees in each State; councils for civil liberties; law reform commissicns;
academic institutions; Commonwealth government departments; State govern-
ments; representatives of all branches of the media; public service union organi-
sations; business associations; political parties; library, histerical and archival
associations; and professional legal associations.

1.4 1In response to these advertisements and requests we received 168 submissions,
a list of which appears in Appendix 8. We wish to place on record our appre-
ciation of the time and effort which so many pecple have expended in putting
forward their consiructive suggestions for improvement of the bills. In a departure
from the previous practice of parliamentary committees, submissions received by
the Committee have becn made freely available to the public before any public

1 Australia, Senate, Journais 1978, No. 56, p. 387.
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hearings at which individuals and government departments have been invited to
elaborate upon their written submissions. We have in this way had the benefit of
submissions being subjected to a degree of public examination even before our own
detailed examination. In seeking elaboration of written submissions we conducted
sixteen public hearings throughout Australia at which fifty-two organisations and
thirteen private individuals (a toial of 129 witnesses), from five States and the
Australian Capital Territory, gave cvidence. We would like to thank all those who
appeared before us for their interest and assistance in our consideration of the
rcference. A list of those persons who gave evidence to the Committee appears in
Appendix 7. As well as public hearings, we held some thirty-six private meetings
during which we considered the evidence and drafted our Report.

1.5 Although we sought submissions from every Commonwealth government
department and heard evidence from representatives of fifteen departments, it
became apparent that we would be able to recommend alterations to very few
clauses of the Bill without morc concrete statistical material upon which to esti-
mate the administrative implications of proposed amendments. Accordingly we
requested the Public Service Board to conduct a survey of departments and
statutory authorities. The questions and the replies in summary form are reprinted
as Appendix 4 to this Report. Information was sought on matters such as the age
of material and the form in which it is currently stored by departments; the num-
ber of persons currently engaged in preparation of manuals and similar documents;
the steps which departments have taken to identify the different enactments or
schemes for which manuals would need to be prepared and available for inspection
under the Bill as drafted; and the anticipated impact on staff resources if decisions
on requests for access were to be notified within lesser periods than currently set
out in the Bill.

1.6 We wish to express our appreciation to the Public Service Board and gov-
ernment departments for the co-operation and assistance they provided through-
out our inquiry.

Appointment of advisers

1.7 To assist us in the conduct of our inquiry, Dr Geoffrey Hawker, College
Fellow in Administration at the Canberra College of Advanced Education and
Mr John McMillan, Solicitor, of Canberra were appointed as advisers to the Com-
mittee. We are indebted to Dr Hawker and Mr McMillan for their invaluable
advice and assistance throughout the inquiry.

1.8 We must also acknowledge the assistance we have received from the present
Sceretary to the Cemmittee, Christopher Fogarty, the Research Officers, Andrew
Snedden and Tim Dodson, and the Stenographer, Colleen O’Hara. Malcelm Starr,
the former Sccretary, and Hazel Church, a former Research Officer, both made
significant contributions during the earlier part of the inquiry. We are also grateful
to the stafl of the Parliamentary Library for their ready assistance on numerous
occasions.



Chapter 2

The background to the
Bill: freedom of information in Australia and
overseas

Australia

2.1 The attention that freedom of information legislation has attracted in
Australia affords some confidence that interest in the issue is now firmly based,
and is likely to grow. The occasional awareness of freedom of information that
existed as recently as a few years ago can be contrasted with the widespread
conviction now held throughout the community that iegislation is a necessary
reform. This impression is confirmed by the number, range and substance of
submissions received by this Committee,

2.2 Although openness, accountability and responsibility are objectives that
have traditionally been pursued in Australia since parliamentary government was
established, it is only since the enactment of the United States Freedom of
Information Act 1966 that we have looked upon legislation as a means of
achicving those objectives. That legislation was first discussed prominently in
1967 in an article in the Australian Law Journal, ‘Public Access to Government
Documents’, by Professor Enid Campbell.! In 1970, the first serious proposal
for enactment of similar legislation in Australia was made by the Council of
Commonwealth Public Service Organisations (now the Council of Australian
Government Employee Organisations), in a lengthy submission to the Prime
Minister.? The Council combined this proposal with other proposals, notably,
the relaxation of restrictions which existed at the time proscribing public comment
by government officials, and the repeal of section 70 of the Crimes Act and
its replacement by criminal prohibitions against the unauthorised releasc of a
few specific categories of information. Around this time secrecy and freedom
of information also received isolated treatment in a few speeches and editorials.?
However, most discussion concentrated on the role that public comment by
government officials would have in ensuring openness.

2.3  An early assault on government secrecy came in a book, Secrecy: Political
Censorship in Australia, by Jim Spigelman, published in 1972, This book, which
focused much public attention on the disadvantapes of unneeessary secrecy in
government, was less concerned with legislative solutions to the problem and
more with the distortions that secrecy produces in political and administrative

1 E, Campbell, ‘Public Access to Government Documents’, Australian Law Journal 41, July 1967,
pp. 73-89. The idea of legislation also received a fillip during the visit to Australia in July 1972
of the United States consumer advocate Ralph Nader, Canberra Times, 10 July 1972, p. 2.
Council of Commonwealth Public Service Qrganisations, Submission to the Prime Minister and
the Public Service Board relating to Official Secrecy and Restrictions upen Freedom of
Expression in the Commeonwealth Public Service, Canberra, 1970, 17 pages.

3 See for example Clyde R. Cameron, M.P., Official Secrecy, Open Government, and Making
Democracy Democratic, paper presented to the South Australian Institute of Personnel
Management on 17 September 1972; J. Bennet, Open Government, paper presented to the 1973
National Convention of Councils for Civil Liberty on 29 September 1973 ; Austrafian, 7 February
1967; Financial Review, 13 February 1967; Canberra Times, 9 October 1967 and 1 September
1970.



management. Three years Jater Mr Spigelman outlined the advances which he
thought had been made in the intervening period towards more open adminis-
tration in a paper presented to a seminar on ‘open government’ organised by
the Royal Commission on Australiun Government Administration.?

2.4 A commitment by a major political party to the enactment of freedom
of information legislation was first made in the 1972 election campaign. The
then Opposition Leader, Hon. E. G. Whitlam, declared that his party’s aim
for Australia was ‘a less secret sccicly, a more open society, a more co-operative
society, a better informed and invelved society’. In his policy speech he stated:
A Labor Government will introduce a Freedom of Information Act along the lines
of the United States legislation. This Act will make mandatory the publication of
certain kinds of information and ecstablish the general principle that everything
must be released unless it falls within certain clearly defined exemptions. Every
Australian citizen will have a statutory right to take legal action to challenge the
withholding of public information by the Government or its agencies.

2.5 On 10 January 1973, soon after the Labor Government was elected to
office, the Attorney-General, Senator (now Mr Justice) Murphy, announced
that Cabinet had authorised him to preparc legislation along the lines of the
United States Freedom of Information Act, subject to such modifications as
would be required to adapt the United States system to the Australian consti-
tutional and administrative structure. The first step in this process was the
establishment of an interdepartmental committee (‘the 1974 IDC') to report
on the necessary modifications. Represented on the 1974 IDC were the Attorney-
General’s Department, the Departments of Prime Minister and Cabinet, Treasury,
Defence, Special Minister of State, Foreign Affairs and the Public Service Board.
In addition, the Government employed Mr A, Mondello, from the United States
Department of Justice as a consultant to advise it on the operation of the United

States Act.

2.6 Little happencd until September 1974 when the 1974 IDC published a
report, Proposed Freedom of Information Legislation” Although the report was
brief, in many important respects it contains the foundation for the scheme that
is now contained in the Bill introduced in the Parliament in 1978 Under that
scheme, any person has a right to seek access to a document without showing
special interest or need; a document must be released wvnless it falls within an
exempt category and in respect of many documents an appeal may be made
to the Administrative Appeals Tribunal against a decision that a document is
exempt. An exempt document may as a matter of discretion be released and

the Act is to have only a prospective operation.

2.7 The 1974 IDC found that the scheme of the United States Act should
be modified to suit the Australian constitutional and administrative structure,
in two respects:
{a) to ensure the confidentiality of Cabinet discussions and cof consultations
between Ministers; and

* Royal Commission on Australian Government Administration (Dr H. C. Coombs, Chairman),
Appendix Volume Two, Parl. Paper 187/1976, Canberra, 1977, pp. 157-163.

5 Quoted in a speech delivered by Mr C. R, Macdonald, Managing Director of David Syme and

Co. Limited, publishers of The Age to the Perth Press Club, 14 August 1978. Submission no. 84,

appendix 2, p. 1.

Australian Laber Party, Policy Speech 1972, Standard Publishing House, Sydney, 1972, p. 38.

Australia, Attorney-General’s Department, Proposed Freedom of Information Legisiation: Report

of Interdepartmemtal Cammittee, AGPS, Canberra, 1974,

- @
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(b) to maintain the autherity of Ministers over departments for which they
are responsible.®

To this end it proposed that in respect of departments the decision whether to
claim an exemption for a document should be vested in the responsibie minister,
and that in respect of certain categories of documents (substantially identical
to those in the existing Bill) a certificate issued by a minister that a document
is exempt should be conclusive. In the light of later propesals and devclopments,
it is interesting to note the stance adopted by the 1974 IDC towards Cabinet
documents. Whife it was of the opinion that the minister’s certificate classifying
a document as a Cabinet document should be conclusive, the Committee expressly
reserved this as a question that ministers ‘may wish to consider’.?

2.8 Only seven submissions commenting on the 1974 IDC Report were received
by the Government, although generally it attracted much criticism, partly for
its brevity, partly for its failurc to discuss important procedural amendments
that were made to the United States Act in 1974, and also for what were seen
as resiriclive provisions that were not contained in the United States Act (for cx-
ample, conclusive certificates and prospective operation). One editorial summarised
the complaints of many in saying that the report was ‘unimaginative, bereft
of practical detail, and short of supporting argument’’® In the event, the Labor
Government took no action on the Report before the 1975 election. However,
it is interesting to notc that several of the recommendatiens of the 1974 IDC
were not subsequently adopted, a fact which cvidences the changing attitude
about freedom of information, and perhaps also the effect that public comment
and criticism have had on the development of proposals. The proposals since
rejected are:

(a) that the decision to claim exemption be vested in the responsible minister;

(b) that there be an exemption for drafts of documents or documents not
brought into the final ferm for the purpose for which they were prepared;

{c) that the Act not require each department to publish a description of
its organisation and functions and its manner of deing business; and

(d) that a request must be made to the department which originated a
document.

In addition, the exclusion of prior documents from the operation of the Act was
unqualified under the 1974 1DC’s proposals. As well, it was unenthusiastic about
recomniending the need for publication and indexation of internal law. A further
change from the IDC’s proposals is the tightening of some of the exemptions,
such as that protecting law enforcement.

2.9 While the 1974 IDC Report was being debated, the Royal Commission on
Australian Government Administration commenced a study of the issue, Initially a
seminar on ‘open government’ was held, and Tater a specific study within the
Commission on freedom of information legislation was instituted, and a con-
sultant hired to assist in this regard. A draft bill was prepared, which was pub-
lished, together with an Explanatory Memorandum, as a Minority Report of
Commissioner Paul Munro.!? The Commission itself felt it was inappropriate

8 jbid., p. 2.
? ibid., p. 6.
190 The Canberra Times, 6 December 1972, p. 2. For further comment see Coombs, Appendix, Vol.
Two, cited footnote 4, pp. 157-190; Rupert, nos. 1, 2.
11 Coombs, Appendix, Vol Twe, cited footnote 4, pp. 1-156.
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cither to endorse or to recommend a specific draft bill. However it did wrge
greater openness and freedom of access to information about governmental pro-
cesses, and agreed that legislation could well contribute to those objectives. It
noted:
We consider every reasomable altempt should be made to provide individuals and
community groups with access to much information which until now has been the
privileged possession of ministers and public servants.1*

2,10 The draft bill supported by Commissioner Munre (which is popularly
titled the “Minority Report Bill') goes much further than either the IDC Reports
or the Government’s Bill in requiring agencies to respond to public requests for
information. In its procedural aspects, the Minority Report Bill also parallels
more closely the provisions of the United States Act than does the Government’s
Bill. The main differences between the Minority Report Bill and the Govern-
ment’s Bill can be summarised as:

(a) besides being more narrowly drafted, some of the exemptions also list
criteria favouring disclosure that must be considered by an agency;

(h) none of the exemptions is conclusive, and the Administrative Appeals
Tribunal has a general power to order that any exempt document should
be released in the public interest;

(c) a general index of available documents has to be prepared by each agency;

(d) requests have to be answered within ten working days, and charges are
regulated by criteria in the Act; and

(¢) a wider range of powcrs is conferred upon the Tribunal, for instance,
to order that costs be awarded against the government, or that no charge
be levied for a document which the Tribunal has decided is not exempt.

2.1 The Liberal-National Country Party Government elected in December
1975 had also declared itself in favour of freedom of infermation legislation.
The Prime Minister, Rt Hon. J. M. Fraser, explained this support at an address
to mark the 50th anniversary of The Canberra Times on 22 September 1976:

1f the Australian electorate is to be able to make valid judgments on governtnent
policy it should have the greatest access to information possible. How can any
community progress without continuing and informed and intelligent debate? How
can there be debate without information?!?
The Prime Minister also announced that another interdepartmental committec
had been established to study and report on policy proposals for legislation.
The same departments and authorities were represented on this IDC (‘the 1976
IDC’) except that the Department of Administrative Services replaced  the
Department of Special Minister of State.

2.12 The Report by the 1976 IDC, entitled Policy Proposals for Freedom of
Information Legislation, was tabled in November 1976.** This Report discussed
in detail the procedural aspects of the legislation and included much explanation
and justification of the proposals in the Report. Again, cnly a few submissions
on the Report were received by the Government, although from general obser-
vation the Report generated much more interest in the community at large.

12 Royal Commission on Australian Government Administration (Dr H. C. Coombs, Chairman)
Report, Parl. Paper 185/1976, Canberra, 1977, para. 10.7.22, p. 350.

13 The Canherra Times, 23 September 1976, p. 2.
14 Australia, Policy Proposals for Freedom of Information Legislation: Report of Interdepartmental
Committee, Parl. Paper 400/1976, Canberra, 1977.
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By and large comment seems to have been critical, claiming that legisiation along
the lines of the Report would unnecessarily restrict the public right of access
to documents and would be weighted more in favour of administrative con-
venience.' The 1976 1IDC was criticised in particular for its failure to articulate
the reasons why legislation is necessary. The most that was offered was a brief
comment as to the basic premise from which the 1976 1DC worked:
The basic premise from which consideration of the issue in Australia must begin
is that in a parliamentary democracy the Executive Government is accountable to
the Parliament and through the Parliament to the people. An informed electorate
is able to exercise a more informed chaice at the ballot box. But more than that,
openness of access to information . . . ‘promotes an aware and participatory
democracy’. Many authorities could be quoted in similar vein. There is no need
to labour the point; there is no real dispute about the principle.?s

This view was criticised by some on the ground that a Bill should be premised
upon a more realistic appreciation of the objectives to be served by legislation.

2.13 More time was spent by the 1976 TDC in defending the much-criticised
remarks in the 1974 IDC Report to the effect that legislation should be tailored
to accommadate the Australian constitutional and administrative structure, The
1976 Report stated that legislation ‘must take into account the special position
of Ministers and the rcle, subordinate to that of the Ministers, of public ser-
vants’.17 Reference was made in this Report to the doctrines of collective and
individual ministerial responsibility, a non-partisan public service, and the fact
that documents to which the Act applies will include material that is capable of
being used for political purposes.

2.14 Tt is clear that a precccupation with Westminster conccptions of govern-
ment is a theme that unites the two IDC reports on the one hand, and the present
Bill and its accompanying explanations on the other. Of equal importance in
all three documents is a desire to develop legislation that does not impose ap
unreasonable administrative burden on the resources of agencies, and which
avoids the large administrative dislocations that have occurred in some United
States agencies. Consequently, the present Bill is based substantially upon the
1976 IDC report. Only a few differences exist, chiefly that:

(a) some of the exemptions are altered or narrowed, mainly those for internal
working documents, law enforcement, certain documents concerning
operations of agencies, and documents to which sccrecy provisions of
enactments apply; and

(b) a 60-day limit is imposed within which requests must be answered.

2.15 The present Bill was introduced into the Parliament on 9 June 1978. It
was deseribed by the Attorney-General as ‘a unique initiative . . . [that] will
establish for miembers of the public Iegally enforceable rights of access to
information in documentary form held by Ministers and government agencies’.
It was pointed out that ‘this is the first occasion on which a Westminster style
government has brought forward such a measure’,’® and that ‘the Bill represents

15 See for example J. McMillan, ‘Freedom of Information in Australia: Tssue Closed’, Federal
Law Review 8, Scptember 1977, pp. 379434,

15 Ppolicy Proposals for Freedom of Informatian Legislation, cited footnote 14, para. 3.4, p. 13.

17 jbid., para. 4.13, p. 19.

18 Australia, Senate, Hansard, 9 June 1978, p. 2693, The Australian Bill was not in fact the first
introduced in a Westminster country, but was preceded by Bills intreduced in two Canadian
provinces, Nova Scotia and New Brunswick. See pp. 20-21 of this Chapter,
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a major step forward in removing unnecessary secrecy from the administrative
processes of government’,™

2.16 Oaly two developments of note have occurred since the Bill was intreduced.
First, the Freedom of Information Bill and related aspects of the Archives Bill
1978 were referred for consideration to this Committee on 28 September 1978.
Secondly, late in 1978, the Attorney-General's Department published a booklet
entitled The Freedom of Information Bill 1978 Background Notes that contained
the Bill, the Explanatory Memorandum, the Attorney-General’'s Sccond Reading
Speech, and alsc a short summary of the main criticisms that had been made
of the Bill together with the Department’s replies to those criticisms.20

2.17 In many ways this booklet is an unusual, if not unprecedented, step in
relation to a Bill. Its publication and the reference of the Bill to this Committee
reflect the large degrec of public interest that freedom of information legislation
now commands. Compared with some years ago when the idea of legislation
was mooted in a few academic articles and editorials, the prospect of legislation
is now well known, understcod and discussed widely throughout the community.
We have earlier referred to the large number of submisstons received by this
Committee from individuals and major community action groups jn Australia.
In addition there have been 100 ar mors press discussions of freedom of
information legislation during the last several years, and numerous treatments
of the issue on television, radio, and at public seminars and conferences. Active
freedom of information lobbies exist in most State capitals and it is apparent
from submissions to the Committee, that a detailed ‘Briefing Kit* on the Bill
prepared by one of the lobbies (the Freedom of Information Legislation Campaign
Committee {(FOIL)) has been widely distributed and used throughout the com-
munity, There have also been attempts in some quarters to monitor government
secrecy: for example, the thirty-five questions asked by Senator Missen in the
Senate which questioned the non-disclosure of government documents and whether
such non-disclosure was compatible with the Freedom of Information Bill (these
questions and the answers provided thercto are published in tabular form as
Appendix 5 to this Report); and a column published for some time in the Sydney
Morning Herald, entitled “Things They Won't Tell You’.?!

2,18 The final Australian development to which we will refer has occurred
in the States. In New South Wales the Government Administration Review headed
by Professor Peter Wilenski of the University of New South Wales devoted a
chapter to freedom of information in its Interim Report Directions for Change 2
Noting that the issue was an important one that deserved wide public debate,
the Report indicated that a Green Paper incorporating a draft bill would later
be published by the Review. It was also proposed that, in the interim, the
Government should make a statement in favour of greater access to information
by citizens and issue broad guidelines to agencies detailing how this should
operate. Neither the statement nor the Green Paper has been published.

19 Australia, Senate, Hansard, 9 June 1978, p. 2699,

0 Australia, Attorney-General’s Department, The Freedom of Information Bill 1978, Background
Notes, AGPS, Canberra, 1973,

21 The Sydney Morning Herald, June 10, 14, 15, 19, 22, 27, July 4, 7, 18, 24; and August 5, 18,
26, 31, 1978,

2t Australia, New South Wales, Government Review of New South Wales Government Adminis-
tration (Professor Peter Wilenski, Commissioner), Directions for Change: An Interim Report,
Government Prinier, New South Wales, 1978, Ch. 21, pp. 285-299.
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2,19 In South Australia a Working Party on Freedom of Information was
established in 1978, comprising representatives of a few government departments.
A discussion paper by the Working Party was published in early 1979.%* No
action of this kind has been taken in the other States, although promises to
enact legislation have been made by a few of the leaders of major parties.™

Overseas developments

2.20 Government papers on freedom of information, both local and inter-
national, have customarily drawn a distinction between three types of consti-
tutional settings in which legislation has been introduced. First there are countries
where it is said that the legislation should be viewed from an historical per-
spective, Into this category fits Sweden, which has legislation dating back to
1776, and other Scandinavian countries—Finland, Norway and Denmark—with
which Sweden has historical and cultural links. The second category is reserved
for the United States of America, where the Constitution requires a strict
separation between the legislative and executive arms of government. Countries
with a Westminster style government, principally Australia, Britain and Canada,
are said to constitute the third category. There the Exccutive is drawn from,
and is directly answerable, accountable and responsible to, the Parliament.

2.21  This distinction is usually drawn for the purpose of arguing that freedom
of information legislation is a reform less suited to countries with a Westminster
style government than it is to other countries. We examine these arguments fully
in Chapter 4, and for the moment wc merely note some aspects of the operation
of freedom of information legislation in other countries.”

2.22  European countries. The first point to note about a country like Sweden
is that it does have a Cabinet system of government similar to ours, based upon
a parllamentary executive, although it does not have other features of Westminster
government, In particular, there is no similar convention of individual ministerial
responsibility for the work of civil servants. Most officials work in administrative
boards which carry out the normal administrative work of administering schemes,
cxecuting the law, and commenting on proposed policies. These boards are largely
autonomous and independent of central ministerial cortrol, The departments of
State presided over by ministers are very small and are substantially policy oriented.

2.23 The only significant difference then, between Sweden and Australia is
that some protection may need te be given in Australian information legislation
to the confidentiality of the relationship between ministers and public servants,
any of whom may theoretically act in the role of ministerial adviser. The only
other relevant difference between the countries could be the fact that Sweden
is now well accustomed tc such legislation: a difference related to the difficulty,
and not the advisability, of enacting it in another country.

23 Australia, South Australia Premier's Department, Issues Paper on Freedom of Information,
December 1978.

3 ¢ g Mr M. Bingham, leader of Tasmanian State Opposition, Policy Speech 1976, reported in
The Examiner, 24 November 1976, p. 10.

25 For a fuller discussion of foreign developments and citation of other references see J. McMillan,
‘Making Government Accountable: A Comparative Analvsis of Freedom of Information
Statutes—Parts 1, 1T and 1IT", New Zealand Law Joiurnal, vols. 11, 12 and i3, June-July 1977
pp. 248-256, 275-280, 286-296; Canada, Commission on Freedem of Information and Individual
Privacy, Public Aeccess to Government Documents: A Comparative Perspective (Research
Publication 3, Dr D, C, Williams, Chairman), The Commission, Ontario, November 1978;

I. Galnoor, Government Secrecy tn Democracies, Harper & Row, New York, 1977.
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2,24 Although the earliest Swedish law on openness in government was enacted
as long ago as 1776, the present law was enacted in 1949, Called the Freedom
of the Press Act, it is one of four Acts which together comprise the Constitution,
As such, it is an entrenched law which can only be amended by special process
{(by two successive Parliaments with an intervening general election). The Act
deals generally with securing the independence of the Press, confidentiality of
journalists’ sources and the right of individuals to contribute anonymously to
newspapers. The Act also regulates the main features of the access laws, such
as the basic procedurc to be observed when a request is ntade, the right of
appeal, the classification system, and the four areas in which exemptions may
operate. The exemptions relate to fiest, the ‘security of the realm and its relations
with foreign powers’; secondly, ‘official activities for inspection, control or other
supervision’; thirdly, protection of the ‘legitimate ecanomic interest of the State,
communities and individuals’; and fourthly, ‘the mainterance of privacy, security
of the person, decency and merality’, These broad areas are particularised in
an ordinary Act, called the Secrecy Law, which is a codified enactment referring
to upward of 250 different classes of document which are exempt from disclosure,
and incerperating by reference regulations which also spell out long lists of
particular categories of documents that are exempt. By contrast with the Aus-
tralian Bill, which defines fourteen or so broad categories of exemption, many
of the Swedish exemptions descend to an unusual degree of particularity: for
instance, documents prepared by parole officers on prison inmates; and documents
which touch on ‘naval stations as well as wharves and vessels intended for the
armed forces, military airports as well as airplane workshops and airplanes
intended for the armed forces, military positions and mine defences’.

2,25 Several other points about the Swedish law are worth noting. First, there
is no exemption as such for internal working documents. However these are
given a substantial degree of protection since the Act only applies, in general,
to completed documents (such as documents sent from one authority to another),
not to internal notes, drafts and tentative working papers. Even so, public access
is gained at a preparatory stage to most policy proposals, budgetary plans, sub-
missions and reports as any matter to be submitted to Cabinet is first circulated
for comment (pursuant to a constituticnal requirement) to ail relevant aathorities
and ministers. Secondly, most appeals against denial of access are made not to
an administrative court but to the Ombudsman. In 1972, for example, the four
parliamentary Ombudsmen received 100 complaints, compared with twenty-five
appeals to the Supreme Administrative Court. Thirdly, there is no uniform
archival ruie, Instead most exemptions contain their own limitation on the maxi-
mum period for which the documents described therein can be withheld. This
varies from 70 years in some cases (such as information of a highly persenal
nature) to 2 years in others (such as Cabinet minutes that do not deal with
sensitive issues such as national security ). The final comment concerns the success
of the law. Now well entrenched in Swedish public administration, it is regarded
by some as ‘indispensable’, and is said by a former Ombudsman to be ‘much
more important than the ombudsman office’.?” However the law is used primarily
by the Press, who are permitted to inspeet the contents of filing cabinets related
to topics they are researching, and for whom incoming documents are laid out
daily in public reading rooms where they can be inspected.

2% Translated versions of the Scandinavian legislation are printed in S. V. Anderson, ‘Public
Access to Government Files', The American Journal of Comparative Law 21, 1973, pp. 450-463
(Sweden), pp. 463-468 (Finland), pp. 468-473 (Norway and Denmark).

2" 8. V. Anderson, The American Journal of Comparative Law, cited footnote 26, p. 427, footnote
40.
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2,26 There is less to be said about the other European statutes on openmness,
which are of more recent enactment than the Swedish law and have failed to create
the same degree of public interest. Finland’s Law on the Public Character of
Official Documents, which was enacte¢ in 1971, contains many procedural
similarities to the Swedish law; individuals may browse through any public docu-
ments without first having to identify those they are interested in; the internal
journals (indexes of public documents) are open to inspection; and it is as
much an offence to withhold public documents as to disclose secret ones. The
major difference is the exemptions which are few in number and broad in scope.
For cxample, documents prepared by a defence agency and relating to some
aspect of military activities or organisation.

227 A similar situation prevails in Norway and Denmark, each of which enacted
a law on publicity in admipistration in 1970. Both laws contain broad exemp-
tions. In Denmark, for example, documents can be withheld out of consideration
to ‘the public’s economic intercsts’ or ‘where secrecy is required by the special
character of the circumstances’. In Norway access can be refused “because publicity
will thwart public regulation and control measures or other necessary require-
ments or prohibitions, or endanger their accomplishment’. Another major reason
attributed to the lack of use by the Danish press and public of the law is that
departmental registers of documents are not available. The final point to note
about each country is that an appcal against a denial can be taken either to an
administrative court or to the Ombudsman.

2.28 Three other European states have also taken recent steps in the direction
of providing a public right of access to official documents. Austria in 1973
enacted a Federal Ministries Bill including clauses (inserted during the committee
stage) requiring ministries and (indirectly) authorities to provide information
to the public on request, subject to the obligation of civil servants to observe
official secrecy. Although this obligation appears all encompassing, the Federal
Government and the Federal Chancellery have issued guidelines setting out broadly
the procedures and exemptions that should be observed in making information
available to the public.

2.29 Consequent upon the recommendation of a Commission for the Coordina-
tion of Administrative Documentation in 1973 that the public’s right to com-
munication and information should be guaranteed by the legislature, ‘for only
intervention by the latter could make the impact necessary for the reversal of
the most deeply rooted administrative habits’,*® a statute inspired by the United
States Act was eventually enacted in France in 1978. One innovative feature of
the Act is the creation of a Commission on Access to Administrative Documents
which is responsible for supervising the implementation of the law; advising
ministries on regulations they will prepare; listing the specific documents within
each exemption which must be kept secret; proposing suitable amendments
to the laws and regulations; and receiving complaints from individuals and giving
an opinion thereon to the competent authority.

230 The latest Furopean country to have adopted such legislation is The
Netherlands. An Openness of Administration Act, approved in 1978, is expected
to commence operation in mid-1979. This law has the same strength and weak-
ness as most of the other European laws: appeal against denial to the Supreme
Administrative Court, yet broad exemptions which confer upon the government

s L, Fougere, Freedom of Information and Communication to Persons of Public Documents in
French Theory and Pragtice; Present Situation and Plan for Reform, paper presented at a
Colloguy of the Council of Europe on Freedom of Information held at the University of Graz
from 21-23 September 1976. Available at the Department of Attorney-General’s Library,
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a broad discretionary power to withhold information. (For instance, information
‘shall not be divulged if it might (a) endanger the unity of the Crown or (b)
damage the security of the Siate’). There are two innovative features, however,
that differ from provisions in most other statutes. First, the Act confers a right
to the information in administrative documents, whereby although the actual
document would not be disclosed an official would communicate the information
contained therein. Secondly, the Act requires that after the first three years, and
thereafter at five-yearly intervals, two nominated ministers shall prepare a report
on the implementation and operation of the Act, which incorporates the findings
of government bodics, scholars and representatives of the media and public
service organisations.

2.31 Finally, we note in passing that investigations into freedom of information
proposals have also been looked at by both the Council of Europe’s Legal Affairs
Committee and the Human Rights Commission, although no concrete proposals
have as yet been forthcoming.®

232 United States of America. It is curious to note that, although the United
States Frcedom of Information Act has often been distinguished by Australian
governments because of the different constitutional arrangements in the United
States, it is also the one to which we most frequently look for a model. The
United States Act was enacted in 1966, and commenced operation on Inddepend-
ence Day 1967, after successive Cengressional inquiries during 1955-1966 had
concluded that existing provisions in the Administrative Procedure Act 1946
requiring administrative disclosure were inadequate. In the first few years, opera-
tion of the Act was marked by disputes between officials and members of the
public who alleged that both the letter and spirit of the Act were routinely
violated. Critics such as Ralph Nader claimed that legislation ‘which came in
on a wave of liberating rhetoric is being undercut by a riptide of agency
ingenuity’ 3 Complaints were made in particular abeut the number of documents
withheld (as many as 60% of documents requested in some agencies, together
with almost all of the one billion (US) or more classified documents); the delay
by agencies, which averaged thirty-three days for response to an initizl request
and an additional fifty days for a decision on an internal appeal; the fees, which
varied from $3-87 per hour for search costs, and frem 5¢—$1 per page for copying
costs; and the high and non-reimbursable court costs, which contributed to
the fact that of 2200 denials in the first four years only 100 appeals were heard,
although seventy-five of this number succeeded in whole or in part.®

2.33 In recent years the United States Act has been the subject of recurrent
inquiries by Congressional Committees.® These have occurred mainly in those
areas where traditionally sensitive interests fail to be protected by government

29 T, Riley, ‘Freedom of Information—An International Movement’, Contemporary Review 234,
1357, February 1979, p. 75.

39 R. Nader, ‘Freedom from Information: the Act and the Agencies’, Harvard Civil Rights—Civil
Liherties Law Review 5, 1, 1970, p. 5.

31 United States, House of Representatives Committee on Government Operations (C. Holifield,
Chairman), Administration of the Freedom of Information Act, House of Representatives Report
no. 92-1419, UU.8. Government Printing Officc, Washington, 1972,

3 Qee e.p. United States, House of Representatives, Freedom of Information Act Requests for
Business Data and Reverse—-FOIA Lawsuits: Twenty-fifth Report of the Commitice on Government
Operations, Report no. 95-1382, Washington, July 1978; United States, Senate, The Erosion of
Law Euforcement Intelligence and Its Impact on Public Security: Hearings before Senate Com-
mittee on the Judiciary Sub-Committee on Criminal Laws and Procedures, United States House
of Representatives, U.S. Government Information Policies and Practices— Administration and
Operation of the Freedom of Information Act: Hearings before Sub-Committee of the Commitree
on Gavernment Operations; cf. discussion by K. P. O’Connor, Submission ne. 88 incorporated
in Transcript of Evidence, pp. 530-545,
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confidentiality, mainly national security, trade secrets, and law enforcement. Some
proposals for alteration in the administration of the Act have been made, particu-
larly in the handling or administration of requests for information submitted to
the governmernt by private corporations. Claims have also been made by some
government witnesses appearing before the Congressional inquiries that private
citizens and foreign governments now question the ability of agencies to protect
confidential information in the areas of law enforcement and national security.
Concern has also been expressed by some agencies about the increasing costs
of the Act, and indeed aa inquiry on this matler was undertaken by the United
States General Accounting Office, Further reference is made to these matters
in later chapters of this Report.

2.34 In reaction to the criticism Congressional committees held further hearings
on the Act in 1972-74, and in 1974 the Act was substantially amended. (It
is noteworthy that these 1974 amendments were finally passed when both houses
of Congress overruled a Presidential veto) Many Australian ecritics claim
our Bill should be amended aleng similar lines to include provisions imposing
strict time limits, regulating fecs, reforming the exemptions, protecting national
security and law enforcement, and providing for reimbursement of legal fees to
successful appellants. The Act was again amended in 1976 in order to reform
an exemption that had been strictly interpreted by the Supreme Court. Indeed
many commentators regard these amendments as one example of the strong
protective interest that Congress evinces in the Act. They point out that rarely
does Congress act as swiftly to amend a law that has received a restrictive
intcrpretation; and that in few areas does it react so critically against alleged
attempts by the Administration to thwart the philosophy underlying the Act.

235 To this extent it is correct to explain the United States Freedom of
Information Act in the context of the constitutional arrangement of government;
that is, a Legislature which is completely separated from the Executive will
naturally promote and support measures by which it can assert its dominance
and control ever the Executive. However, to evaluate the United States Freedom
of Information Act solely in this philosophical light, as some Westminster com-
mentators would do, is to misunderstand the reasons why that Act is now
regarded as essential, and regarded by some as perhaps the most important
item of administrative law legislation in operation. The Act does not serve to
enhance legislative control of the Executive (which in Westminster countries is
said to exist via the parliamentary cxecutive and conventions like that of minis-
terial responsibility). It serves primarily to enhance public control of the Execu-
tive, something which, in the absence of information legislation, is no more
of a reality in the United States than in Australia. Consequently, the public
has been the greatest beneficiary of the Act, making about 150000 requests
in 1976 under both it and the Privacy Act. The great majority of requests are
met, and the information thereby gained has apparently had a large impact in
enabling public control of, and participation in, government programs and
decision making.®

2.36 In recent years other statutes have been enacted which complement the
United States Freedom of Information Act. The main statute is the Privacy Act
1974, which regulates the acquisition, storage, retention, correction and dissemi-
nation of personal files. Generally speaking, an individual has broader rights of

33 H. C. Relyea, ‘The Provision of Government Taformation: the Federal Freedom of Information
Act’, Canadian Public Administration 20, 2, Summer 1977, pp. 317-341.
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access fo personal files under this Act than under the Freedom of Information
Act. Another important point is that, although the Privacy Act prohibits the
indiscriminate disclosure of persoral fles, it cannot be used as a bar to the dis-
closure of information that is available under the Freedom of Information Act.
The other United States statutes arc the Fair Credit Reporting Act 1970, which
confers a right of access to the records of consumer reporting agencies; the Family
Educational Rights and Privacy Act 1974, which gives adults access to personal
records maintained by educational institutions that are the recipient of federal
funds; the Federal Advisory Committee Act 1972, which opens te the public the
meetings of advisory committees; and the Government in the Sunshine Act 1976,
which opens to the public the meetings of the governing bodies of many indepen-
dent statutory authorities, particularly the regulatory agencies.

2.37 Commonwealth countries. The first recognisable step towards legislation in
a Commonwealth country was taken by Canada in February 1973, when the
Government tabled jn the Parliament and issued to departments by way of a
Cabinet directive a set of guidelines titled ‘Notices of Motion for the Production
of Papers’. The guidelines provided that any paper or document ‘should” (not
‘must’) be tabled, unless it fell within one of sixteen exemptions. It also came to
be used as a guide in answering requests from the public. The exemptions safe-
guard the familtar interests protected by freedem of information legistation, but
most were so broadly expressed that they went further than this: for instance,
‘Internal departmental memoranda’, ‘Papers that are private or confidential and
not of a public or official character’, and ‘Legal opinions or advice provided for
the use of the Government’. One notable feature of the guidelines was the rules
on release of reports by outside consultants: those which are comparable in nature
to a Royal Commission report should be released, and in other reports consultants
should separate recommendations from factual and analytical data in order that
the latter may be released.

2.38 1In 1973 this Cabinet directive was referred for consideration to the Stand-
ing Joint Committee on Regulations and Other Statutory Instruments, along with
a private member’s Right to Information Bill which had been introduced into the
House of Commons on various occasions, in several forms and each without suc-
cess, by Mr Gerald Baldwin. Hearings were held by the Standing Joint Com-
mittee in 1974 and 1975, and a report tabled in December 1975 endorsing in
principle the concept of freedom of information legislation. The report was
approved by the House of Commons in February 1976. A government commitment
to legisiation of some sert was subsequently made in a Green Paper, Legislation
on Public Access to Government Documents, which was tabled in Fune 19773+

2.3% The Green Paper did not favour legislation along the lines of the United
States model, and proposed differences in three respects. First, the proposed ex-
emptions would be more broadly expressed, and prefaced by qualifications such
as disclosure ‘might be injuricus to’ rather than, say, ‘could be reasonably expected
to’. Secondly, a minister’s decision would be final and no appeal to the courts
would be allowed. Instcad, an Information Commissioner would be established,
with powers to investigate on behalf of individuals and provide advice to depart-
ments. Thirdly, none of the procedural requirements found necessary in the
United States in 1974 was to be included.

3 Canada, Department of Secretary of State, Legisiation on Public Access to Government Docu-
ments, Government Printer, Ottawa, 1977.
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2.40 In December 1977 the Green Paper was referred to the Joint Committee
for study; it reported in Juae 1978. In gencral, the Committec favoured a strong
law bearing more similarity to that in the United States, but based also in part on
the provisions in both the 1976 IDC Report and the Minority Report Bill of the
Coombs Commission: narrow exemptions and strong procedural and enforcement
provisions. The recommendations on appeals combined both the alternatives
discussed in the Green Paper: a complaint could first be made to the Information
Commissioner, but if his recommendation that a document should be released
was not accepted by a department or minister, an appeal could then be made to
the courts. However, the then Secrctary of State indicated in October 1978 that
legislation would be introduced which would not permit an appeal to the courts
but vest the final decision in a minister, Finally, the newly elected Conservative
Government in Canada has indicated that it will give priority to a law on access
to information.

2.41 Reforms have also been instituted or researched in some of the Canadian
provinces. Private members’ bills, bascd mainly on the United States Act, have
been introduced in most of the ten provinces, though none has been passed. In
three provinces however the governments have introduced bills, and in two these
have been passed. Nova Scotia passed an Act in May 1977, that was proclaimed
in November of that year, thus becoming the first government in the Common-
wealth to adopt such legislation. The Act has some unusual features: it combines
a right to inspect and correct personal files; besides containing exemptions it lists
categories of documents that must be made available (though in the case of con-
flict, the exemption prevails); and it specifies that the right of appeal from a
denial is first to the minister, and thence to the Legislature where the appeal must
be presented by a member. The second province to enact legislation was New
Brunswick in June 1978. There the power to make a decision on a request is
vested in the minister. The appeal system from a minister’s decision is very similar
to that in Sweden whereby the appeal may be taken either to the Ombudsman
(who may only make a recommendation to a minister), or to a judge of the
Supreme Court; both avenues may be used if an applicant so desires. The other
province deserving discussion is Ontario, where a ‘Commission on Freedom of
Information and Individual Privacy’ was established in March 1977 and is cur-
rently operating. A number of quite lengthy research publications, which we have
alrcady cited, has been provided by the Commission, and they have been of use
in cur own deliberations.

2.42 One factor which unites the studies undertaken by the various Canadian
provincial and pationa! governments is a concern to safeguard the traditional
role and autherity of ministers, The point of greatest experimentation in each
of the various proposals arises in the discussion on the nature of the appeal
rights to be granted to a dissatisfied applicant. There appears to be a common
assumption that external review detracts from ministerial autbority, which must
itself be an immutable element of the constitutional arrangements. The Ombuds-
man, whose role figures prominently in many of the reccommendations is, it
seems, utilised less because he can assist individuals to assert their rights than
because he provides an intermediate solution to the extremes of ministerial or
judicial control.

2.43 1In Britain a fixation with ministerial responsibility has, perhaps not sur-
prisingly, provided the prevailing climate in which all consideration has been
given to freedom of information. The most recent Government White Paper
on the issue states inflexibly at the outset that ‘nothing must be allowed to
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detract from the basic principle of Ministerial accountability to Parliament’.?
Individual and collective ministerial responsibility and accountability are referred
to as ‘the hub around which so much of our administrative and political lifc
revolves’, and as doctrines that lie ‘behind our existing practices of disclosure
of official information’ (which, by and large, were regarded as adequate).™

2.44  One might not have expected this emphasis in Britain, nor for that matter
in Australia, since the Report of the Fulton Committee on the Civil Service
in 1968, which found that reliance upon ministerial responsibility was inadequate
and that a large number of new techniques for scrutiny and accountabitity was
needed. The Fulton Committee also concluded that ‘the administrative process is
surrounded by too much secrecy. The public interest would be better served if there
were a greater amount of openness’.®” The Committee further proposed that the
Government set up an inquiry to investigate official secrecy. What has resulted is
a plethora of inquiries and proposals, four of which appear determined to continue
the secrecy so depiored by the Fulton Committee.

2.45 The first was a Government White Paper, Informaiion and the Public
Interest, which urged no changes but found the existing information practices
to be largely adequate.®® Next was the Franks Committee, whose terms of refer-
ence confined if to section 2 of the Official Secrets Act. It proposed a number
of changes—which are summarised in Chapter 21 of this report-—in relation to
the British equivalent of section 70 of the Commonwealth Crimes Acr 1914.%
Decisive action on these proposals was not taken until after the Crossman Diaries
Case® in 1975 and an embarrassing leak of Cabinet minutes in 1976. It was
anncunced in November 1976 that the Official Secrets Act would be reformed,
along the lines of the Franks Report but with modifications (mentioned in
Chapter 21)}. The Government, as thc Home Secretary proudly claimed, would
‘replace the old blunderbus with an Armalite rifle’. Detailed proposals, yet to
be enacted, were outlined in a further White Paper published in July 19784

2,46 To balance this apparent resistance to disclosure, the Prime Minister (Rt
Hor. J. Callaghan) in November 1976 announced that there would be more
openness—a concession to the Labour election manifesto of 1974 that a measure
be enacted ‘to put the burden on the public authorities to justify withholding
information’.** The new policy was implemented in part in a letter to departments
in July 1977 by the head of the Civil Service, Lord Croham, advising them
to implement new practices to facilitate openness. One practice was that back-
ground material for policy studies and reports be written in a form that enables
it to be separated and published.* The only other notably liberal step has been
the publication by the Government in March 1979 of yet another White Paper,

35 Great Britain, Open Government, Cmnd 7520, HMSQ, London, March 1979, para. 2, p. 3.

3% Ibid., para. 11, p. 6.

% Great Britain, The Civil Service Committee (Lord Fulton, Chairman), Report, Cmnd 3638,
HMSO, London, Junc 1968, vol, 1, para. 277, p. 1.

% Great Britain, Jnformation and the Public Interest, Cmnd 4089, HMSO, London, Tune 1969.
Both this Paper and the Fulton Report were preceded by three inquiries into the ‘D Notice
Systent. See D. G. T. Williams, ‘Official Secrecy in England’, Federal Law Review 3, 1968-1969,
Pp. 22-50.

3% Great Britain, Home Office, Departmental Committee on Section 2 of the Official Secrets Act
1911 {Lord Frarnks, Chairman), Report, Cmnd 5104, HMSO, London, September 1972, vol. 1.

O Arrorney-General v, Jonathan Cape [1975]1 3 All ER 484, [1976] QB 752.

1 Great Britain, Home Office, Reform of Section 2 of the Official Secrets Aet 1911, Cmnd 7285,

HMSG, London, July 1978,

British Labour Party, The Labour Party Manifesto: October 1974, London, 1974, p. 24.

43 This letter is referred to in Open Government cited footnote 35.
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entitled Open Government, proposing on this occasion that a Code of Practice
be adopted, in effect bringing into operation a freedom of informaticn scheme
on an administrative basis without judicial involvement.*

2,47 1t is clear that British cfficialdom is resisting access legistation. Indeed,
Lord Croham’s Information Directive commented that ‘Our prospects of being
able to avoid such an expensive development here could well depend on whether
we can show that the Prime Minister’s statement had reality and results’.* For
its part the White Paper referred to in the previous paragraph says it would
be ‘rast’ to design a course leading to such legislation, believing that an analysis
of foreign expericnce seems ‘to indicate that no country has attempted to estab-
fish a system which would alter the fundamental relationship, already established,
between the executive, the legislature and the courts’.®® The same resistance is not
however evident clsewhere, The Labour Party has supported the enactment of
legisiation both at its annual conferences in 1977 and 1978 and at the National
Executive Committee Jevel in 1978, Since 1975 support for the idea has been
expressed by an All-Party Committee for Freedom of Information as well as
a number of community groups.'” Lastly, in January 1979 an Official Information
Bill was introduced into the Commons as & Private Member’s Bil! by Clement
Freud, M.P. (Liberal) with backing from all partics. The Bill went to a Com-
mittee stage and withstood a number of government amendments particularly
ones designed to remove judicial review.** Before it could go back to the House
for the Report Stage and Third Reading, Parliament was dissolved. Since the
clection of the new Government a Private Member’s Bill has again been intro-
duced {this time by Mr Michacl Meacher, M.P., a Labour member) and is
expected to be read a sccond time on 9 November 1979.4

4 Open Govermment, cited footnote 33,

5 This letter is referred to in Open Government ibid,

a5 Open Government, cited footnote 35, para, 38, p. 12.

47 P, White, ‘Official Secrets and Government Openness in Britain’, Australian Library Journal,
(to be published November 1979). See also strong support for such a bill from Rt Hon.
Anthony Wedgwood Benn, M.P.. ‘Democracy in the Age of Science’, Pelitical Quarterly 30,
1, January—March 1979, pp. 7-23.

48 Great Britain, House of Commons, Hansard, 19 January 1979, cols 2131-2213. During the
debate Mr Freud remarked: ‘The Official Secrets Act decrees that anything is secrct that an
official says is secret. Tt is the civil servants’ chastity belt’, col. 2145,

4% (reat Britain, House of Commens, Hansard, 25 July 1979, col. 608.
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Chapter 3

The Freedom of Information
Bill: the issues summarised

Introduction

3.1 In this chapter we identify and discuss in outline the seven general issues
which have emerged in the course of cur review of the Freedom of Information Bill
1978 as the most important, most controversial, or both. We commence with the
obviously important, but in fact remarkably uncontroversial, question of whether
there is a demonstrable need for freedom of information Jlegislation at all in
Australia. The other issues then successively identified, all of which are subject
to more detuiled scrutiny later in this Report, are:

(a) the compatibility of freedom of information legislation with the basic

principles of our system of goverament;

{b) the question of administrative burdens;

(c} the scope of the exceptions and exemptions in the Bill;

(d) its access and appeal procedures;

(¢) the protection it affords for supplicrs of information; and

(f) the guestion of monitoring compliance with the legislation once it is
enacted.

The need for freedom of information legislation

3.2 We have been very impressed by the fact that ameng our 168 submissions
and 129 witnesses we encountered almost unanimous support for some form of
freedom of information legisiation. This support came in varying degrees from
politicians, departments, statutory bodies, professional associations, academics,
unions, research workers, public interest groups, newspapers and individual citizens.
Support for freedom of information legislation also came from departments within
the Federal Government and from most of the State governments. The only sub-
mission which was positively hostile and opposed to any form of freedom of
information legislation came from the Premier of Queensland.

3.3 It seems to us that there arc three quite specific justifications for baving
effective freedom of information legislation in Australia, each of which arises out
of the principles upon which democratic government claims to be based. The first
of these touches upon the issue of the rights of the individual. With certain national
sccurity exemptions to which we refer elsewhere, we believe that every individual
has a right to know what informatien is held in government records about him
personally. Wec believe that the individual has the right to inspect files
held about or relating to him, and, as we shall argue later, the right to have
material which is inaccurate corrected on such a file. His file, after all, is acces-
sible to other people (that is, to varjous public servanis) and we see no reason
why it should not be equally accessible to the person most directly concerned.

3.4 Secondly, we believe that when government is more open to public scrutiny,
it in fact becomes more accountable. As a result there is a greater need for it to
be secn to be cfficient and competent. The accountability of the government to the
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electorate, and indeed to each individual elector, is the corner-stone of democracy,
and unless people are provided with sufficient information accountability disap-
pears. The Prime Minister {Rt Hon. J. M. Fraser) has described the situation thus:

The principle of responsibility—to the electorate and the Parliament—is a vital
one which must be maintained and strengthened because it is the basis of papular
control over the direction of government and the destiny of the nation, To the
extent that it is eroded, the people themselves are weukened. If the people cannot
call to account the makers of government policy they ultimately have no way of
controlling public policy or the impact of that policy on their own lives .
But just as fundamental are two further requirements. First, people and Parliament
must have the knowledge required to pass judgment on the government .
Too much secrecy inhibits people’s capacity te judge the government’s performance.!

3.5 Thirdly, we believe that if people are adequately informed, and have access
to information, this in turn will lead to an increasing level of public participation
in the processes of policy making and government itself. Governments should be
constantly in teceipt of advice, not only from the professional public service but
also from other sections of the community and from individual citizens and their
members of Parliament. Unless information is available to peopte other than those
professionally in the service of the government, then the idea of citizens partici-
pating in a significant and effective way in the process of policy making is set at
nought. This participation is impossible without access to information,

3.6 Thus we belicve that, for reasons which touch both upon the rights of the
mdividual and upon the public policy aspects of our system of government, an
effective Freedom of Information Bill is clearly needed in Australia today.

3.7 The essence of democratic government lies in the ability of people to make
choices: about who shall govern; or about which policies they support or reject.
Such choices cannot be properly made unless adequate information is available.
It cannot be accepted that it is the government itself which should determine what
level of information is to be regarded as adequate. The whole thrust of our Report
is to ensure that a maximum amount of information is made publicly available,
and that the barest minimum of restriction is placed on the public disclosure of
such information. It appears that this proposition is not altogether accepted by
governments; it is certainly not one which appears to permeate the legistation
which we are studying,

3.8  Apart from allowing people to make rational decisions about policies, as we
have observed, information is necessary if governments are to be kept accountable.
This point was first made over 2000 years age by Aristotle? who also dismissed
the often voiced criticism that the public ‘cannot understand’ the information pro-
vided because they lack the necessary technical skills.” Precisely the same point
was made in 1861 by J. S. Mill who wrote that a principal functien of any repre-
sentative assembly was to ‘compel a full exposition and justification™ from the
Executive of all its actions.

t J. M. Fraser, ‘Responsibility in Government®, Australian Jowrnal of Public Administration
XXXVII, 1, March 1978, pp. 1-2.

* Aristotle, The Politics (1. T. A. Sinclair), Penguin, London, 1962, Book iii, ch. i, pp. 124-5,

® *...there are tasks of which the actual docr is not either the best or the only judge, cases in
which even those who do not possess the operative skill pronounce an opinion on the finished
product,” Aristotle, cited footnote 2, p. 125,

v J. 8. Mill, Representative Goverament, Everyman, London, 1964, p. 239.
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3.9 The need for information in a democracy, if it is to work effectively, has
been spelt out many times. Thus, United States President James Madison as long
ago as [822 wrote:

A popular government, without popular information, or the means of acquiring i,
is but a prologue to a farce or a tragedy: or, perhaps both. Knowledge will forever
govern ignorance: and a people who mean to be their own governors, must arm
themselves with the power which knowledge gives.”
A similar but more recent view was put in the following terms: ‘Democracy places
a burden of thought upon the public more onerous than the burden placed upon
it by other systems’.® Equally, the need for government to continue to make this
information available has been expressed as follows:
Classical democratic theery is informed by an exccedingly ambitious purpose: the
education of an entire people to the point where their intellectual, emotional and
moral capacities have reached their fuil potential and they are joined, freely and
actively, in a genuine community, Bevond this mugnilicent general purpose,
classical democratic theory also embedics one great strategy for the pursuit of this
goal: the use of political activity and government for the purposes of public
education. Governance is to be a continued effort in mass education.?
3.10 Democracy rests very largely upon the idea of consent; that is the idea
that people agree to abide by the ‘rules of the game’ although ‘under representa-
tive government what the mazjority of the people consent to directly is rather
the making of laws by certain persons than the enforcement of specific laws'®
In turn such z theory of consent depends upen people having adequate information
upon which they can make the decision to continue consenting to what is going on.

3.11 Bv centrast, sccrecy in government. where excessive or unnecessary, is
in fact destructive of the very foundations of a democratic soclety. In 1968
the Fulton Committee in Britain clearly recogniscd this. It suggested that the
administrative process was ‘surrounded by tco much secrecy’ and that ‘the public
interest would be better served if there werc & greater amount of openness’. It
stated:
We welcome the trend in recent years towards wider and more open consulfation
before decisions are taken: and we welcome, too, the increasing provision of the
detailed information on which decisions are made, Both should be carried much
further; it is healthy for a democracy increasingly to press to be consulted and
informed.*
In its response to the Fulton Committee. the British Government in its White Paper
Information and the Public Interest detailed the steps taken to give effect to
such proposals. These included the presentation of the economic assessment for
the ensuing 15 months with the anoual Budget; the Treasury Green Papers on
Public Expenditure and numerous other departmental White and Green Papers.
The report concluded:

The Government agrecs with the Fulten Committee in wishing to see more public
explanation of admiinistrative processes, 2 continuing trend towards more consultation
before pelicy decisions are reached, and increasing participation by civil servants in
explaining the work of Government to the public.1?

5 1. Brant, James Madison: Commander in Chief 1812-1838, Bobbs-Merrill, Indianapolis, 1961,
vol. 6, p. 450.

¢ R.E. Lare & D. O. Sears, Public Opinion, Prentice Hall, New Jerscy, 1964, p. 57.

7 L. Davis, “The Cost of Realism: Contemporary Restatements of Democracy’, The Western
Political Quarterly XVII, 1, March 1964, pp. 40-41.

8 [ P. Plamenatz, Consent, Freedom and Political Obligation, OQUP, London, 1968, p. 21.

Y Great Britain, The Civil Service Committee (Lord Fulton, Chairman), Repors, Cmnd 3638,
HMSO, London, June 1968, vol. 1, para. 278, p. 91.

1¢ Great Britain, Iaformarion and the Public Interest, Cmnd 4089, HMSO, London, June 1969,
para. 36, p. 12,
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3.12 These issues of openness and trust were restated with great clarity by the
Franks Committee in its inquiry into the British Official Secrets Act. It wrote:

A totalitarian government finds it easy to maintain secrecy. It does not come into
the open until it chooses to deciarc its settled intentions and demand support for
them. A democratic government, however, though it must compete with these other
types of organizatien, has a task which is complicated by its obligation to the
people. It needs the trust of the governed. It cannot use the plea of secrecy to hide
from the people its basic aims. On the contrary it must explain these aims: it must
provide the justification for them and give the facts both for and against a selected
course of action. Nor must such information be provided only at one level and
through one means of communication. A government which pursues secref aims,
or which operates in greater secrecy than the effective conduct of its proper
functions requires, or which turns information setvices into propaganda agencies,
will lose the trust of the people. It will be countered by ill-informed and destructive
criticism, Its critics will try to break down all barriers erected to preserve secrecy,
and they will disclose all that they can, by whatever means, discover. As a result
matters will be revealed when they ought to remain secret in the interests of the
nation.!?

3.13 The loss of trust and public confidence to which the Franks Committee
so clearly pointed can be evidenced by events in the United States in recent
years. The attempts to suppress the ‘Pentagon Papers’, indced even to withhold
them from the Senate Foreign Relations Committee,'* and the whole saga of
the later Watergate ‘cover-ups’ illustrate how destructive of the fabric of democ-
racy itself excessive sccrecy can be. It is also illustrative of how ineffective it is
in anything but totalitarian regimes.

3.14 Many members of the Parliament feel themselves unable to fulfil their
proper role as elected representatives because they are denied information which
they consider vital to making proper decisions. Appeadix 5 indicates the poor
response received by Senator Missen to inquiries seeking information about
governmental activity. Another member has written:

Information is a vital and valuable national resource. Access to information is
equivalent to power . . . Individual freedom and individual efficiency will
largely be determined by each person’s ability to secure the right information at
the right time.!3

And of his role ag a member he writes:
In Canberra I feel like a member of a football team which never plays at home—
the public servants have collectively about 85% of the information and we have
about 15% —much of which is acquired from leaks and newspaper reports.!+
We gannot sec why such a situation should persist. Government should not have
aims that are different from those of the people who elect it, and in these circum-
stances the provision of information to the public is clearly an inherent responsi-
bility of any government.

11 Great Britain, Home Office, Departmental Committee on Section 2 of the Official Secrets Act
1951 (Lord Franks, Chairman), Reporr, Cmnd 5104, HMSO, Londen, September 1972, vol. 1,
para. 12, p. 12,

12 See for example B. Woodward & C. Bernstein, The Final Days, Coronet, London, 1977, p. 212,

13 Barry Jones, M.P., “The Challenge of Post Industrialism’, Current Information Service files,
Australian Parliamentary Library, November 1978, pp. 11-12,

4 Barry Jones, M.P., ‘A Personal Viewpoint’, Opening address delivered at the State College of
Victoriz seminar on Directions in Australian Education and Socicty by the Year 2000, Mel-
bourne Town House, 23 February 1979, Current Information Service files, Australian Parlia-
mentary Library
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The compatibility of freedom of information legislation with the basic principles
of our system of government

3.15 It has been put to us that three characteristics exist in our system of
government in Australia which, taken together, either render the need for freedom
of information legislation less here than overseas, or else mean that Australin
would be just as well served by having a Bill which 1n itself was less complete
or far reaching than we are proposing. Further, it was suggested that these
features of our system would mean that any freedom of information legislation
would have less chance to stimulate real changes in the nature of government
and its operation than has been found to be the case elsewhere. These three
characteristics relate to {a) what is called the Westminster system of government,
which we shall examine in detail in Chapter 4, (b) the problems of Executive
and Crown privilege, which we shall examine in detail in Chapter 5; and (c)
the impact upon the future rele of cur Parliament and individual members of
Parlianment, an issue which we examine later in this chapter and generally through-
out cur Report.

3.16 The Westminscer system. Freedom of information is not an exclusively
Australian issue. The point of our review of Australian and overseas history
in Chapter 2 was to suggest that the experience of other countries is similar
to our own. We have useful lessons to draw, as the demand for freedom of
information is not a mere fad or something imported thoughtlessly from abroad.
It has local origins and the tegislation must be fitted o local needs.

3.17 Nevertheless it has becn argued at great length before the Committee
that the workings of the Westminster system arc an almost total impediment
to the legislation. We do not agree. But we concede that we cannot dismiss
lightly the ‘Westminster™ objections which have been pressed upon us, if only
because they have come from some highly placed people who could have con-
siderable influence upon the implementation of the legislation. The Secretary of
the Treasury (Mr J. Stone), for example, thought that the present Bill ‘is &
diminution and not a fundamental attack’ upon the Westminster tradition but
that extension of the Bill could indeed ‘cut much more fundamentally’ at it.??

3.18 The Westminster system has the appeal of simplicity. The conventional
picture (leaving aside any residual powers of the Crown} is that the people
elect a parliament, the majority in parliament choose a ministry, the ministers
consider advice rcccived from the permanent public service and elsewhere, and
make decisions which are government decisions. The public service, apolitical
and appointed on merit, then carries out those decisions. The line of responsibility
is clear. The public servant is responsible to the minister, the minister to parlia-
ment, and parliament to the people. The public servant, in theory, has no inde-
pendent power of his own. He is responsible to his minister, and his minister,
through parliament, is responsible to the people. Ministers are thus responsible,
in both collective and individual senses, for the activities of the public service.
And the public service is the instrument which carries out the tasks which the
community demands through its ministers. It is a system where lines of authority
and responsibility are unambiguous and where the roles of the actors, and the
relationship betwezen them, are clear.

15 Transcript of Evidence, p. 1708.
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3.19 In fact we do not think this is the way the system works now, or ever has.
The system is neither so rigid nor so weak that it has failed to accommodate
change. As parliamentarians, we have seen the system changing in helptul ways,
as have ministers and members ol the community, We think that an increasing
number of public servants are responding to these changes too.

3.20  Certainly there has been a demand from the community in recent years
for mew forms of oversight and supervision of administrative activity. This is
one way to interpret the apparatus of the new administrative law. Ministers of
all parties have supported these developments, and for good reasons. They under-
stand that ministers do not actvally know al! about, or effectively control, the
whole of the complex machinery of the modern state. Indeed, the extent of
ministerial control has never heen without limit. No one, least of all ministers,
has ever suggested that it should. Large parts of the government apparatus are
formally beyond ministerial responsibility, and this has always been so. There
has never been a time, cven in theorctical or prescriptive writings, when it was
imagined that ministerial control applied to judicial agencies, elective local
governments and to many quasi-autonomous statutory bodies. The question to
be decided is just what does fall within ministerial control and why. This is
an important question and freedom of information legislation is helpful in answer-
ing it. Minsters need to know about, and control, the important decisions, and
they need to agree about what is important: that is why Cabinet or collective
unity is vital, But it is selectively applied. And ministers as individuals do not
want to be held answerable for all things done within the public service. On
the contrary, they will often want to see responsibility more accurately placed—
or anyway, placed elsewhere,

3.21 Freedom of information legislation is a means not only of ensuring the
more direct accountability of public servants to the public, but also of ensuring
greater accountability of public servants to their ministers, Tt is in the interests
of ministers themsclves to expose the advice of their officials to wider scrutiny
50 as to improve the quality of that advice and ensure that all possible options
have been canvassed, Freedom of information legislation can be in the interests
of the public servants and government agencies whose processes are opened
up to public gaze too, for it will lead to more adequate public recognition of
the effectiveness of the public service, Greater exposure of government agencies
to scrutiny can be expected in the longer term to result in a reduction in the
level of suspicion and distrust surrounding relations between some government
and non-government agencies.

3.22  Not all public servants, we are glad to say, feel unable to contemplate these
issues about the direction in which our political institutions are going and should
go. In evidence before us, many public servants, of different rank and experience
and from different departments, have approached issues about public service
anonymity, ministerial authority, political accountability and the like with insights
drawn from important perspective. We in turn have drawn upen many of their
contributions and feel justified in so doing, Public servants are not the umpires
of our system but we should not pretend that they are excluded, or are correct in
excluding themselves, from the game entirely. It is more constructive to see what
their real role is. This implies a need to examine the ‘system’ as it presently oper-
ates, not as it is once ulleged to have done.

3.23  What has happened, in short, is that critics have got things the wrong way
around. It is not that freedom of information will change our governmental sys-
tem; it is rather that cur changing governmental systent is contributing 1o pressures
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for freedom cf information legislation. A Freedom of Information Act is indeed
one way to make government adaptable, floxibie and effective. In Chapter 4 we
consider in detail the working of the Westminster system and we show how free-
dom of information legistation cun contribute to its more effective operation,

3.24  Evecutive and Crown privilege. We also draw particular attention in this
regard to an important recent judicial decision. During the coursc of the Com-
mittee’s inquiry the High Court handed down its judgment in ithe case of Sankey
v. Wiitlam™ jn which it was called upor to determine various claims of Crown
privilege in respect of documents whose production was sought. But the decision
clearly had ramifications for freedom of information legislation beyond claims of
Crown privilege in court proceedings, These ramifications are discussed in Chapter

5.

3.25  The role of Parliament. It has been suggested that, with an effective Free-
dom of Information Act, some of the traditional roles of the Parliament and its
backbench members will be diminished, We do not accept this view: indeed we
remember that this was also claimed to be a conscquence of the introduction of
the Ombudsman legislation, and nothing has been further from the truth.r? Qur
view is bultressed by reported statements by Lord Croham, a former Head of
the British Civil Service. He expressed the view that less secrecy in the public
service would lead to a strengthening of Parliament in relation to the Executive,
in that members of Parliament could be expected to be better placed to scrutinise
the government’s performance on openness, obliging ministers to cxplain their
refusals to release documents on request.'® While Lord Croham’s comments were
directed more specifically to administrative guidelines rather than legislative re-
quirements, we believe that our proposals will have the effect of increasing the
capacity of the Parliament to hold the Executive properly accountable for its
actions and decisions.

Administrative burdens

3.26 One of the questions to which we have been most sensitive throughout is
whether the public scrvice can physically cope with effeclive freedom of infor-
mation legislation. Many departmental submissions, including ones otherwisce
wholly sympathetic to the principles of freedem of infermation, drew attention
to expected practical preblems in its implementation, and the impossibility in
most c¢ases of carrying it into effect within existing staff ceilings. The public service
unions, while very supportive of the legislation in principle and indeed anxious
to extend its scope, were concerned at the workload implications for their mem-
bers. Submissions we received from outside the public service were less im-
mediately concerncd with the resource implications of the present Bill and possible
cxtensions to it, but many did nonctheless acknowledge that this was a central
issue to be considerzd, Some indeed went Further and expressed the concern that
the real (or imagined) administrative implications of the Bill, and the resistance
it would create in this respect within the public service, would be the rock on
which the proposed legislation would founder.

3.27 We devote the whole of Chapter 6 to a thorough examination of this prob-
lem. Questions as to the resource implications of particular clauses, both existing
and proposed, are discussed as they arise throughout the Report, and in Chapter

16 (1978) 53 ALIR 11.

L7 I. Disney, ‘Ombudsmen in Australia’, The Australian Quarterly 46, 4, December 1974, pp.
38-55; Commonwealth Ombudsman, First Annual Report, AGPS, Canberra, 1978,

18 The Times, 17 August 1978, p. 2.
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6 we attempt to bring together all the material bearing upon the preblem and to
make some overall evaluation of iis significance. To give our conclusions as
substantial an empirical foundation as possible, we asked the Public Service
Board to conduct on our behalf a special survey of departments and major authori-
tics exploring the scale of existing information retrieval arrangements, and the
likely demands upon agency operatiens that would be created by freedom of in-
formation legislation of different degrecs of siringency.

3.28 To the extent that it is possible to baldly state conclusions in this complex
and uncertain area, the view that we have reached is that the Public Service can
cope both with the present Bill and with the variations to it that we propose
throughout the Report. We have no doubt that some additional resources will be
required to make the legislation work effectively, even taking into account varicus
off-setting savings and the potential utilisation of present government information
resources in freedom of information work, but we take the view that the Govern-
meunt, by its very introduction of a Freedom of Information Bill, has committed
itsell to providing those resources on the necessary scale. We do not believe those
resources will be as large as some commentaters have feared, and take the view
in any event that the contribution that will be made by effective freedom of in-
formation legislation to administrative efficiency and to democratic practice gen-
crally will be well worth paying for.

Exceptions and exemptions

3.29 Most of our submissions and witnesses were concerned to draw our atten-
tion to the issues which they saw arising out of the nature of specific exemptions
and exceptions which the Bill contains, Some matters should quite properly remain
protected from general public disclosure. By and large we have been confronted
with five basic areas of controversy in deciding where the limits against disclosure
should be drawn.

3.30 The first of these relates to whether or not documents which came into
existence before the introduction of this Bill should remain automatically exempt.
The current Bill says they should, with some minor gualifications. In Chapter 14
we shall argue that access to prior documents should be phased in over a period
of time. We rcject the idea that they should be automatically exempt, but we rec-
ognise the real administrative problems of granting immediate access.

3.31  Secondly, the current Bill provides that ministers may issue certificates
which conclusively state that a document should be exempt from disclosure. In the
light of both the judgment in the Senkey case and what we understand to be the
fundamental principles of democracy, we reject the whole notion of conclusive
certificates. We accept that such ministerial fiats should be given considerable
weight, but we believe such certificates should be subject to sensitive review by a
member of the judiciary and we propose specific safeguards (especially in Chapters
16 and 17) for the handling ¢f such material in this area.

3.32 Thirdly, there is the question of exemption for particular types of docu-
ments. These issues are discussed in Chapters 16 to 26. It will be seen there
that we have sought to limit some of the proposed exempticns by imposing
greater tests upon them in a descriptive sense {such as with internal working
documents), while recommending the total eliminaticn of others (such as that
for documents affecting the national cconomy]).
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3.33  Fourthly, we have confronted the issue of how to decide when and where
there is a public interest in disclosure which overrides a particular interest in
non-disclosure. This issue is raised in our discussion of the judement in the
Sankey case and elaberated upon in Chapter 15. It will be seen that we favour
the extensive use of a public interest test to ensire that when documents are
withheld, they are only withheld for good and sufficient reasons.

3.34  Finally, clause 5 of the Bill effectively vests great power in the Executive
to exempt whole classes of documents or particular agencies from any of the
cperations of freedom of information Jegislation. In Chapter 12 we propose ways to
limit the use of this poswer and insist that such exemptions should clearly be subject
to parliamentary debate, scrutiny and approval,

Access and appeal procedures

3.35 It is important that freedom of information legislation state clearly the
procedures for obtaming access to information and establish an equally clear
sct of procedures for appealing against the denial of access. Issues related to
the identification of documents, delays in securing documents, fees to be charged
for production of documents, and the costs of possible litigation to enforce one’s
right fo documents are sensitive ones and need to be dealt with carefully. They
are jssues which have clearly been prominent in the thinking of many of our
witnesses and submissions where jmportant points of principle have been raised
and must be answered. In our view carefu! attention must be paid to the fmple-~
mentation of this legislation, Tn a number of chapters we have therefore con-
sidered how individuai members of the public can obtain access to information
under the Act and how they can seek a review of, or appeal against, adverse
decisions which affect them.

3.36  Throughout Part B, and in Chapter 31, we discuss the administrative
procedures associated with the present Bill and those which will need to be
developed if the Bill is to be strengthened. The way in which the Act is implemented
will be crucial. Legislation is one thing: administration is another. Qur concern is
that the legislation should not fail, or simply do less than it might, because
inadequate thought has been given to administrative procedures. Although we
are o parliamentary committee reporting on an instrument of legislation, we
feel it important to stress that our censiderations have taken full and explicit
account of the administrative considerations put before us. We see that legislative
prescription and administrative implementation are two sides of the one matter.
Accordingly, we pay due regard to both.

3.37 1In Chapters 8, 9, 10 and 11, then, we trace through the sequence of a
freedom of information request as it might be made, from the articulation of
the request through to its satisfaction or denial or appeal. For the most part we
follow the logic and language of the present Bill, though we have a number
of suggestions to make about changing the procedural aspects of the Bill for
the better. We deal in turn with the procedures involved in gaining access to
a document: the form in which requests can be lodged, the transfer of requests
to more appropriate agencies, requests involving the use of computers, the
deletion of material from a document to enable it to be disclosed, the extent
to which the power to release documents or to refuse disclosure is delegated,
the duties, liabilities and legal protection afforded to individual officers involved
in giving access to documents, the time limits for making decisions on requests
for access including the possibility of deferment in certain circumstances, and
the costs and fees associated with the grant of access.

29



3.38 In Chapters 27-30 of the Report we deal with Review and Appeal. Part V
of the Bill deals with review by the, Administrative Appeals Tribunal of a limited
number of decisions made under the Bill. In Part D of the Report we recommend
a role for the Administrutive Appeals Tribunal which is both quantitatively
and qualitatively more extensive than that proposed to be vested in it under
the Bill as currently drafted. In Part D we turther recommend that the review
functions of the Administrative Appeals Tribunal be complemented by vesting
in the Ombudsman certain functions which will allow him to conciliate between
persons seeking access to information and agencies refusing to comply with such
requests.

Protection for suppliers of informatien

339 Clearly there are cases when people, associations or other governments
will think again aboul providing information to the Australion Government if
they believe that that information could be drawn into the public domain under
frecdom of informution legislation. We would not wish that to happen. So far
as personal information is concerncd, we deal with this matter in Chapter 24,
where it will be seen that we are concerned to protect the personal privacy of
individuals. As far as material from foreign governments is concerned, we believe
our recommendations for exemptions in Chapter 16 cover this. In terms of
information from State governments, it will be seen from Chapter 17 that detailed
suggestions are made as to what sorts of information should be exempt and
Low these exemptions should operate.

3.40  Material provided by commercial or other asscciations is dealt with in
Chapter 25. In this and other instances we raise the issue of ‘Reverse—FOI’ suits
whereby the providers of infermation have a right to go to the Administrative
Appeals Tribunal to prevent the release of information which they believe could
harm their proper interests, and we propose that the Commaenwealth should
have an oblgation to forewarn the ortginators of such material of the fact that
its release is being contemplated.

3.41 Concern was expressed to us thal public servants who placed opinions
on paper for others, or people acting as referces or judges for the award of
scholarships, prants and the like may face defamation suits if their opinions
were revealed. Similarly the issue of copyright over certain material was raised
wilh us as constituting a potential preblem under freedem of information legis-
lation. Both these issues are dealt with in Chapter 9, while in Chapter 22
we discuss the operation of prescribed secrecy provisions in other legislation
and make a consequent recommendation to amend clause 29 to take account
of the issues so raised. As a result of these discussiens and their associated
recommendations we belicve thal adequate protection can be afforded to all
providers of information, where it is clear that such information should be
withheld.

Monitering compliance with the Bill

3.42  Legislation of course is one thing, its effective operation can be entirely
another. We sincerely hope that all governmeni agencies affected will co-operate
in the spirit of the legislation and we see no reason why this should not cccur.
The recommendations ntade in this report reflect our perceptions of the appro-
priate balance between conflicting public interests and competing demands on
finite administrative resources. In the light of these judgments, it is essential
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that the operation of frecdom of information legislation be kept under constant
review in order to take account of changes in the balance of these interests and
demands. Monitoring the operation of the Act is the subject of the final section
of the Report,

3.43 In Chapter 31 we consider what departments should do to keep their
unfolding experience under review. We note the part to be plaved by the Ombuds-
man—as a settler of difficulties as they arise, as a constructive critic of depart-
mential practice and, possibly, as an initiator of needed reforms. The Attorncy-
General's Department and the Public Service Board have roles to fill also, and
we describe these in detail.

3.44 In Chapter 32, we examine the future role of the Parliament itsclf. Freedom
of information is part of Parliament’s armoury too, and we thus consider how
it might be used cffectively in the future. We have already noted in this chapter
the views of scveral British authorities who believe that freedom of information
legislation will enhance the role of the Parliament, and we know from our study
of the way in which the United States Congress monitors progress under that
country’s Freedom of Information Act that no loss of congressional power or
authority has occurred, We fully expect that to be the experience in Australia.
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Chapier 4

Implications of freedom of
information for the Westminster system of
government

4.1 Many of thoss who de not share our enthusiasm for freedom of information,
or for opening up the processes of government to greater public serutiny, frequently
take refuge in saving that such concepts are somehow incompatible with a system
of government based, as ours is. upon the Westminster model. To them, the
features which are unigue to the Westminster systemy, and which clearly differen-
tiate it from the United States or Swedish models, somchow operate to require
a more limited and restricted Freedom of Information Byl They sec what has
come 1o be known as ‘open government’ as somcthing foreign and irrelevant ta us
i Australia, because we are cssentially a Westminsier systenn,

4.2 We reject such arguments and assert strongly that there is nothing in the
Westminster system which shovld operate to preclude Australin from having an
effective Freedom of Information Bill, As we shall show, opponents of the Bill
have frequently misunderstood what the Westminster system Is, or else have mis-
represented how it actually oporates in our contemporary society, We conclude
that an cffective Freedom of Information Bill, far from being incompatible with
a Westminster system, may in fact have the potential to strengthen it.

4.3 On 9 June 1978 the Attorncy-General, Senator Durack, presented the Free-
dom of Information Bill to the Senate. Al the outset of his speech he noted:
‘Although a number of countries have [reedom of information legisiation, this is
the first occasion on which a Westminsicr style government has brought forward
such @ measure.” This is certainly true at a national level, althongh we note that
the Canadian provinces of Nova Scotia and New Brunswick enacted such legis-
lation in 1977 and 1978 respectively.® In addition the former Canadian Federal
Government had a Green Paper® on freedom of information under detailed study,
and the newly elected Conservative Government hus indicated that it will give
special pricrity to the projected law on access 1o information.

4.4  While the United States and Swedish experiences may be familiar to many,
we rteadily acknowledge that the introduction of freedom of infermation legis-
lation in a country with a Westminster system of government docs pose unique
problems which do not confront policy makers in Washington or Stockholm. These
diffcrences have been critical in giving the proposed Australian bill its particular
form and character. Even if a Freedom of Information Bill were to be passad
in Austrulia, which was far more extensive and liberal than the current proposal,
1t would still be significantly different in form from familiar overseas examples, But
it need be no less effective in obtaining precisely the same desired objectives.

=

Australia, Senate, Hansard, 9 June 1978, p. 2693,
* Canada, Commission on Freedom of [nformation and Individual Privacy, Freedom of fnforme-
tion and Minisreriel Responsibility (Research Publication 2, Dr I, . Williams Chairman),
The Commission, Ontario, September 1978, . 48.
Canada, Department of the Secretary of State, Legisfation on Public Access to Government
Documents, Government Printer, Ottawa, 1977.
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4.5 In this chapter we analyse exactly what the ‘Westminster system’ is, both in
theory and practice, and test the view of those who support the specific provisions
of this Bill on *Westminster-related’ grounds against what we see as the realities
of Australian federal government and administration.

The nature of the Westminster system

4.6 There is no precise definition of the Westminster system in a real
sense, and it is unlikely that therc ever could be because so much of what is under-
steod as essential to the system is informal, depending upoen traditions, conven-
tions and understandings that do not admit of precise formulation. Quite clearly
a great deal of Ausiralian practice s modelled upen British traditions and prac-
tices, and although new Australian attitudes have develeped (for instance in
relation (o the federal nature of our government) there are still valuable lessons
to be drawn from the British system. This lack of precise definition was indeed
recognised by some of the most senior public servants who gave evidence before
us. Mr Lindsay Curtis (First Assistant Secretary, Attorney-Generals Depart-
ment) said: ‘I do not know of any definitive description of what constitutes the
Westminster system™ and Mr (now Sir) Geoffrey Yeend (Secretary, Department
of the Prime Minister and Cabinet) stated that ‘the Westminster systern is all
things to all people—that depends on whom you are asking to define it,’

4.7 Despite this lack of definition, witnesses from the very highest level of the
public service were all concerned to tell us that somehow freedom of information
legislation would alter the traditional pattern of Westminster government. This
point was made by Mr Curtis and Mr (now Sir) Geoffrey Yeend, and supported by
Sir Arthur Tange (Secretary, Department of Defence)®, it was alse made by Mr
J. O. Stone (Secretary, Treasury) who put it thus:

The diminution, shall T say, which the Bill represents from what may in any case

be thought to be a rather overstrained interpretation of the Westminster tradition,

is a diminution and not a fundamental attack upon it.7

He did howcver add that if the present Bill were extended it would ‘cut much more
fundamentally at the Westminster tradition.’

4.8 A more cxtreme position, however, was taken by the Premier of Queensland,
who in his submission to us stated that freedom of information legislation in
principle represents ‘an attempt to graft upon the governmental structure of Aus-
tralia, which is modelled upon the Westminster system . . . ideas and concepts
which are alien to that system’.® Needless to say, this is a view which we reject.
While we see freedom of information legislation as altering what may have been
seen to be the principles of the Westminster system in their purest form, we do not
see this as in any way derogating from that tradition. Rather it will make that very
tradition operate better in the wider interests of the people of Australia. Indeed we
find ourselves very much in sympathy with the Freedom of Tnformation Legisla-
tion Campaign Committee (FOIL) which, in recognising that some modification
of the traditional view of the Westminster system was consequential upon the
passage of any effectjve frecdom of information legislation, said that ‘we must be
prepared to accept an alteration of our traditional conventions of government in
light of the realities of contemporary government.”

Transcript of Evidence, p. 15.

Transcript af Evidence, p. 2299.

Transcript of Evidence, p. 2046.

Transcript of Evidence, p. 1708.

Submission no. 108, p. 1.

Submission no. 9 incorporated in Transcript of Evidence, p. 168.
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4.9  Although we do not offer any definition of the Westminster system, we can
quite easily state what have traditionally been held to be the key clements of it,
those which distinguish it from governmenial sysiems such as those of the United
States or Sweden, and those without which it is alleged our system of gevernment
in Australia could not operate. The characteristic features of a Westminster sys-
tem, of which perhaps only the first amounts to a necessary condition, are usually
staled to be:

{a) that the Executive is 10 be found as part of and not as separare from the
Legislature; that 1s, that ministers arc all members of the Parliament;

(b} that there is & doctrine and practice of collective ministerial responsibility
usually expressed in the phrase ‘Cabinet solidarity’ which requires all min-
isters to consider themsclves equally responsible for and bound by the
decisions of the exccutive government:

(c) that there is a doctrine of individual ministerial responsibility which
holds that each minister is personally responsible for all of the decisions
made and carried out by the department which he heads;

(d) that the gavernment of the day is served by a public service which remains
pohmali_v newtral gnd in no way involved in partisan controversies so that
it is able to serve any government regardiess of its political complexion
with an equal degree of loyalty and efficiency;

(e) that the members of the public service remain as far as possible personally
anonymous, so that particular views are not ascribed to individual public
servants, and so that the views of public servants arc not seen to be at
variance with the views ultimately expressed by the executive government,

410 Of these five elements, the first is in no way affected by freedom of infor-
mation legislation, and so it is to the other four features of the Westminster sys-
tem that we must now turn. In cach casc we wish to ask the following:

» what precisely docs this mean in a theoretical sense?

» how precisely does this operate in practice?

» how is it thought that this part of the Westminster svstem will be affected

by freedom of information legislation? and

¢ how do we respond to such fears as may be advanced?
In cach case, although we shall rely principally upon Australian experience, we
shall also seek te compare the situation as far as it is applicable in Britain and to
a lesser extent Canada,

Collective ministerial responsibility

411 A very clear formulation of this principle has been given by a British
author in relation to that government, but it applies without any further quali-
fication in Australia. He writes:

In accordance with these conventional rules azbout collective responsibility, all
members of the administration are expected publicly to support its policies and its
actions, regardless of their private feclings on the matter. Should they for any reason
no longer be prepared to do so, they must resign their offices (although not, usually,
their seats in Parliament). Constitutionall,\-’, they cannot acquiesce in a decision and
then, at some later stage when, for example, it becomes unpopular, claim that they
were opposed to it and thus scek personally to escape the political penalties.

By the same token, it is impossible for the House of Commons to vote for the
removal of a particular member of the government without also veting against the
whole government, unless it is clear that the government is prepared to sacrifice
that individual either as a scapegoat or because no collective responsibility is
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involved. Just as, at an election, the voters must judge the government’s record as a
whole, so must they (and the House of Commons) judge the government as a whole.
In short, the administration must stand or fall together, All its members must submit
its policy to Parliament, must defend that policy, and, without exception, must
resign or submit themselves to a general election if the House of Commons refuses
to support it,'®
A more cynical expression of this in practice was the statement of Lord Melbourne,
who following a Cabinet discussion on the Corn Laws in 1841 said:
Bye the bye, there is one thing we haven't agrecd upon, which is, what we are to say.
s it to make our corn dearer or cheaper, or to make the price steady? 1 don't care
which, but we had better all be in the same story.’!

4,12 The ecarliest assertion of this principle, that all ministers must suppaort
the agreed upon policy or face the consequences, was seen in 1792 when the
vounger Pitt dismissed his Lord Chancellor for publicly dissociating himself
from Pitt’s creation of the Sinking Fund.'? In 1878 Lord Salisbury declared:
It is, I maintain, only on the principle that absolute responsibility is undertaken by
every Member of a Cabinet who, after a decision js arrived at, remains a Member of
it, that the joint responsibility of Ministers to Parliament c¢an be upheld, and one of
the most essential conditions of Parliamentary responsibility established.1®
4.13 1t is held that if ministers publicly criticisc government policy they are
dismissed (a recent British example being the dismissal of Mr E. Heffer for speak-
ing against British membership of the EEC in the Commons); or they should resign
{e.g. when Mr L. E. Bury resigned as Minister for Air in 1962 for disagreeing
with the Government about the impact of Britain’s entry intc the EEC* or
when Mr Gorton resigned in 1971 after publishing a series of articles criticising
Cabinet leaks in a national newspaper). Equally if they cannot support govern-
ment policy, because particular decisions have been taken (e.g. Mr Ellicott's
resignation as Attorney-General in 1977 because of decisions about the conduct
of Sankey v. Whitlamn'* ™) or have not been taken (e.g. Mr Menzies’ resignation
in 1939 over failure to introduce a national insurance scheme); or because they
disagree with general policies {e.g. Mr Bury’s resignation in 1971 over disagree-
ments on foreign policy), then the proper course open to them is to resign
from the Ministry.

4.14 This principle—that Cabinet speaks with one voice only---has never really
heen departed from in Australia, although one author has written that ‘it is not
an absolute value in Australian politics’'® and Prime Minister Chifley allowed a
considerable degree of freedom in discussion of the Bretton Woods financial
agreement.’® On the other hand the Prime Minister (Rt Hon. J, M. Fraser)
has written that ‘collective responsibility is the key feature of Cabinet govern-
ment’.'” By contrast this princple has been formally set aside twice in Britain

10 G. C. Moodie, The Government of Great Britain, Methuen, London, 1%64, p. 88,

11 Sir Spencer Walpole, Life of Lord John Russell, Greenwood Press, New York, 1968, p. 369,

1t H, Wilson, The Governance of Britain, M. Joseph, London, 1976, p. 16.

13 Great Britain, House of Lords, Hansard, 8 April 1878, cols 833-4.

14 Tn seeking Bury’s resignation, Menzies wrote: “Ministerial responsibility and Cabinet solidarity
are of the essence of our system of Government’. See L. F. Crisp, Australian National Govern-
ment, 41th edn, Cheshire, Melbourne, 1978, p. 355.

142) (1978) 33 ALJR 1.

15 Royal Commission on Australian Government Administration (Dr. H. C. Coombs, Chairman),
Appendix, Volume One, Parl. Paper 186/1976, Canberra, 1977, p. 36.

18 1.. F. Crisp, Ben Chifley: A Political Biography, Angus & Robertson, Hong Kong, 1977, pp.
198-212.

17 J. M. Fraser, ‘Responsibility in Government’, Australian Journal of Public Administration,
XXX¥IL, 1 March 1978, p. 3.
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this century. In 1932 the separate parties of the National (coalition) Goverament
produced an ‘agreement to differ’ on the question of the tariff, In 1975 Prime
Minister Harold Wilson formally announced that this doctrine would be relaxed
for the period of the referendum campaign on membership of the European
Economic Community.’™ In the House of Commons he said:
The Cabinet has, therefore, decided that, if when the time comes there are members
of the Government, including members of the Cabinet, who do not feel able to
accept and support the Governments recommendation; whatever it may be, they
will, once the recommendation has been announced, be free to support and speak
in favour of a different conclusion in the referendum campaign.19
In practice, of course, it is often somewhat different. While a minister may
not publicly disagree with a government decision, it is net uncommon for the
media to make a great deal of the ‘known’ opposition of an individual minister
to a particular decision.

415 None of the witnesses before our Committce really discussed what impact
the Freedom of Information Bill might have upen the question of collective
ministerial responsibility. However it would undoubtedly be felt that if the
traditional selidarity of Cabinet were to be undermined, the stability of Cabinet
government as such would be weakened. Similarly, it might be felt that if the
secrecy of Cabinet discussions were breached then frank discussion would no
longer be possible, especially if particular points of view were to become identi-
fiable with particular ministers who might be in a minority, and as a result the
operations of the Cabinet would be impaired. This indeed was what lay behind
the remarks of the Secretary of the Department of the Prime Minister and Cabinet
who stressed how [mportant it was that ministers should be able:

to meet together, to have a full and frank discussion of al! aspects of a problem, to

make concessions to one another, to seck the best and appropriate solution and then

to enunciate it with one voice . . . so that the publicis not . . . confused.??

It is also pointed out, rightly, that the United States Freedom of Information Act
does not apply to the operations of the United States Cabinet, although its role
in the government of the United States is very different from that in a Westminster
system.?!

4.16 We agree that there are serious difficulties and we make it clear that we
in no way seek to reduce the effectiveness of the Cabinet system; nor do we
seek to destroy the secrecy surrounding Cabinet discussions. These points are
made particularly in Chapter 18 dealing with clause 24 of the Bill. There arte,
however, three areas in which we would argue for some modification of the
traditional practices. The first of these rclates to the question of whether Cabinet
decisions once made (or at least most of them) should be revealed publicly. We
discuss this in Chapter 18 also.

4.17 Secondly there is the question of the revelation of more details about the
operations and discussions of Cabinet at some future date. In Conway v. Rimmer
Lord Reid expressed a view that ‘cabinet minutes and the like ought not to
be disclosed until such time as they are only of historical interest’. However
he went on to add: ‘but T do not think that many people would give as the
reason that premature disclosure would prevent candour in the cabinet’ 2

18 Wiison, cited footnote 12, p. 75.

1% Great Britain, House of Commons, Hansard, 23 January 1975, col. 1746,
28 Transcript of Evidence, pp. 2299-3000.

v Transcript of Evidence, p. 31,

¥ Conway v. Rimmer [1968] 1 All ER at p. 874,
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4,18 The same issues were raised in 1975 when the British Government
attempted to prevent the publication of the late Richard Cressman’s ‘Diaries
of a Cabinet Minister’. In that case the Crown argued that ‘publication would be
against the public interest in that it would prejudice the maintenance of the
doctrine of collective cabinet responsibility’,® and that ‘since Cabinet government
depends on the mutual confidence of collective responsibility, its basis can be
eroded by the premature disclosure of what has passed within the confidential
relationship’.#* In dismissing the Crown’s appeal, Lord Chicf Justice Widgery said:
It seems to me that the degree of protection afforded to cabinet papers and discus-
sions cannot be determined by a single rule of thumb. Some secrets require a high
standard of protection for a short time. Others require protection until a new
political generation has taken over.®*
The maintenance of the doctrine of joint responsibility within the cabinet is in the
public interest and the application of that doctrine might be prejudiced by pre-
mature disclosure of the views of individual ministers . . . There must however
be a limit in time after which the confidential character of the information and the
duty of the court to restrain publication, wiil lapse.2?

As a result, although the events described by Crossman were only 10 years old
and bore ‘a distressing similarity’ to current problems, and despite the fact that
at the time of publication the individuals involved (ie. in Cabinet) were the
same, the Lord Chief Justice saw fit to prevent suppression of the publication.??

4,19 Following this controversy, a committec under Viscount Radcliffe wasg
established and the Rcport of the Committec of Privy Councillors on Ministerial
Memoirs appeared in January 19762 It set out some guidelines for future
publications which appear very restrictive in character, but the impact of this
Report cannot yet be estimated.

4.20 Finally there is the question of the extent to which advice or policy options
given by vartous departments to Cabinet should be available, and we deal with
these matters in Chapters 18 and 19 discussing clauses 24 and 26 of the Bill,
However we note here that in July 1977 the Head of the Civil Service in Britain,
Lord Croham, wrotc to his department heads saying that in the case of future
policy studies,

the background material should, as far as possible, be written in a form which would
permit it (o be published separately, with the minimum of alteration, once a
ministerial decision to do so had been taken.®

Indeed, in the same month the Expenditure Committee of the House of Commons
kad stated that it saw ‘no reason why there should not be general publication
of PRU [Policy Research Unit] reports.”™?

% Artorney-General v. Jonathan Cape (The Crossman Diaries Case) [1975] 3 All ER at p. 485,

4 ibid., at p. 488,

25 jbid., at p. 493.

26 ihid., at pp. 496-T7.

t7 ihid., at p. 497,

28 Great Britain, Committee of Privy Councillors on Ministerfal Memoirs (Viscount C. J. Radcliffe,
Chairman), Report, Cmnd 6386, HMSO, London, January 1576, At para. 36, p. 20, they state
that in memoirs a Minister * . . . should not reveal the opinions or attitudes of colieagues as
to the Government business with which they have been concerned. That belongs to their
stewardship, not to his. He may, on the other hand, describe and account for his own.’

2® The Times, 17 August 1978, p. 2. See also The Listener, 7 September 1978, pp. 298-299,

20 Great Britain, House of Commens, Efeventh Report from the Expenditure Committee, Session
1976-7. The Civil Service Valume I—Report (335-1), HMSO, London, 25 Fuly 1977, para. 49,
p. XXX,
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4.21 We have discussed various issucs touching upon the doctrine of collective
ministerial responsibility at length, and elsewhere in this Report we make various
recommendations about the alleration of this Bill as it affects the general workings
of the Cabinet. We are firmly of the opinion that, while the changes which we
recommend will have the effect of exposing somewhat more of the operation
of Cabinet government in Australia, they will in no way derogate from the prin-
ciple of collective ministerial responsibitity, a principle which we regard as vital
to the proper operation of our system of government and which we would in
no way seek 1o weaken. Indecd it will be seen that our recommendations, if
adopted, would clearly protect the confidentiality of all Cabinet deliberations;
they would preserve the necessary degree of scerecy for advice tendered to
Cabinet and would in no way expose the individual views or opinicns of ministers
in a way which could adversely affect the doctrine of collective respensibility.
Our subsequent chapters on exemptions for Cabinct documents spell this out
in greater detaijl.

Individual ministerial responsibility

4.22  No part of the Westminster system has been so thoroughly criticised, nor
has any part so thoroughly changed, as the doctrine of individual ministerial
responsibility.®* Tt must be remembered that this doctrine developed in the days
when departments of state were small and it was a reasonable assumption that
ministers of state were familiar with everything that went on in their departments.

4.23 The two strands of this doctrine have been expressed and described as
follows:

The first strand (in terms of logic, if not of history) states that the political head
of a department, and only the political head, is answerable to Parliament for all the
actions of that department. The positive aspect of this is that Members of Parlizment
wishing to query any of the actions of a department know that there is one man to
whom they may address their questions. who cannot evade the duty of answering
them. The negative aspect of it is that civil servants are not answerable to Parlia-
ment for their actions, and are protected from political controversy by the minister.
As Gladslone said: ‘In every free state. for every public act, some one must be
responsible; and the question is, who shall it be? The British Constitution answers:

»oy

“the minister, and the minister exclusively”’.

The sccond strand of the doctrine states that the minister must receive ‘the whole
praisc of what is well done, the whole blame of what is ilI” in the work of his depart-
ment; and that in consequence he must resign if serious blunders are exposed.
Evidence for the importance atlached to this second strand of the doctrine is to be
found not only in text-books about British government but in ‘a veritable canon of
Parliamentary obiter dicta’ ™

Sir Ivor Jennings, in his classic study of Cabinet government in Britain writes:

The responsibility of ministers to the House of Commons is no fiction, though it is
not so simple as it sounds, All decisions of any consequence are taken by ministers,
either as such or as members of the Cabinet. All decisions taken by civil servants
are taken on behalf of ministers and under their control. If the minister chooses, as
in the large Departments inevitably he must, to leave decisions to civil servants, then
he must take the political consequences of any defect of administration, any injustice
to an individual, or any policy disapproved by the House of Commons. He cannot

31 Far a definition of the doctrine of individual ministerial responsibility see S. E. Finer, *The
Individual Responsibility of Ministers’, Public Administration XXXIV, 1956, p. 379.

32 A, H. Birch, Representative and Responsible Government, George Allen & Unwin Ltd, London,
1964, pp. 139-140.
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defend himself by blaming the civil servant. If the civil servant could be criticised,
he would require the means for defending himself. If the minister could blame the
civil servant, then rhe civil servant would require the power to blame the minister,
In other words, the civil servant would become a politician. The fundamental
principle of our system of administralion is, however, that the civil service should
be impartial and, as far as may be possible, anonymous.®

Although both these statements were wrillen to describe practices in Britain

they apply with equal validity to the Australian political system, at least as

statements of the doctrine in s pristine purity as a theory.

4.24 There can be no doubt, however, that in pruactice things have just not
worked out this way. By and large ministers have not resigned under these
circumstances, Political practices have changed, and the twin forces of the
increasing complexity and scope of departments of state (meaning that no one
believes that ministers can be ‘on top’ of everything) and the development of
narty solidarity®® (meaning that political parties rally to protect their own
members from political attacks) have fundamentally eroded this doctrine, If
one cxcludes ministers who resigned to take up other appointments, or resigned
voluntarily at the end of their carcers, there have been some thirteen ministerial
resignations in Australia (federally) since 1939, none of which invelved this
principle. In Britain, of thirty-eight ministerial resignations in the same period,
only two could have been said te have arisen as a result of the opcration of
this doctrine.®?

4.25 In Australia, the only recent example of a minister secking to accept

personal responsibility in this classical tradition occurred in 1967 when the

Minister for Air (Mr Howsoen) in relation to the VIP flights controversy stated:
I recognise that it is a Minister’s responsibility to have a final responsibility in his
own field. If there are deficiencies then he must shoulder the blame. I have told the
House of the deficiencies that have come to Jight . . . There have been
mistakes . . . and I am the responsible Minister. I have therefore felt it neces-
sary, out of respect to my celleagues and to this Parliament, to say to the Prime
Minister . . . that I wuas prepared to offer my resignation to him . . . 1
have done this even though I believe that I have acted at all times honestly, with
integrity A6

The Prime Minister (Rt Hon. H. E. Holt) however did not accept the resignation,

in part because he felt no political necessity to do so.

4,26 DPoliticians have themselves redefined the doctrine in a more limited way. ™
In the aftermath of the Crichel Downs affair (which did eventually lead to a
ministerial resignation) in Britain, Herbert Morrison, M.P,, said:
There can be no question whatever that Ministers are responsible for everything that
their officers do, but if civil servants make errors or commit failures the House has
a right to be assured that the Minister has dealt with the errors or failures adequately
and properly, or that he will do so. That is a duty that falls on Ministers as well,
and it wouid be wrong for a Minister automatically to defend every act of his

W 1. W, Jennings, The Brivish Constitution, 5th edn, Cambridge University Press, Cambridge,
1966, p. 149.

8 M. Duverger, Political Parries, 2nd edn, Methuen, London, 1954, p. 352,

35 M. Dalton (1947) over Budgel lcaks and Sir J. Dugdale (1954} over Crichel Down. See also
Lord Denning, The Discipline of the Law, Butterworths, London, 1879, pp. 5-6, 88-101.

a6 Aystralia, House of Representatives, Hansurd. 8 November 1967, p. 2777,

87 M. Wright, “Ministers and Civil Servants: Relations and Responsibilities’, Parliamentary Affairs
XXX, 3, Summer 1977, p. 294,

40



officers or servants merely because they belong to his Department. Thereforg, the
House has to be satisfied that he is dealing with the matter adequately.?8

The Home Secrctary of the day said:

Where action has been taken by a civil servant of which the Minister disapproves
and has no prior knowledge, and the conduct of the official is reprehensible, then
there is no obligation on the part of the Minister to endorse what he believes to be
wrong, or to defend what are clearly shown to be errors of his officers. The Minister
is not bound to defend action of which he did not know, or of which he disapproves.
But, of course, he remains constitutionally responsible to Parliament for the fact
that something has gone wrong, and he alone can tell Parliament what has occurred
and render an account of his stewardship.®?

4.27 In the Australian context, the doctrine was cxpressed as being a quite
limited one, when in 1965 the Attorney-General, Mr B. M. (now Sir Billy)
Snedden said:
What of cases where the Minister is not personally involved? . . . Responsible,
ves, in the sense that he may have to answer and explain fo Pariiament, but not
absolutely responsible in the sense that he has to answer for (is liable to censure for)
everything done under his administration . . . There is no absolute vicarious
liability on the part of the Minister for the ‘sins’ of his subordinates. If the Minister
is freec from personal fault, and could not by reasonable diligence in controlling his
department have prevented the mistake, there is no compulsion to resign.#°
In a similar vein, the Prime Minister, Rt Hon. J. M. Fraser, has recently written
that;
It has always been difficult for a minister to be aware of—Ilet alone directly involved
in—every exercise of the powers conferred upon him. I do not know why this
ministerial inability to be Superman should surprise anyone. It is, after all, the very
reason for the existence of a public service, organized into departments, to act as the
minister's agents.i!
The very size and complexity of modern departments inevitably means that the
chances of these mistakes, even on a large scale, will multiply. For instance,
in August 1977 the Auditor-General pointed out that the Department of Social
Security had overpaid benefits to the extent of $40 m* but the Minister did not
feel obliged to resign, and neither did anyone seriously call for her resignation.

4.28 Commentators have expressed similar views. The Royal Commission into
Australian Government Administration (the Coombs Commission) was told, in
relation to Britain, that:
In fact, it seems fair to add that British observers, as a consequence of redefining
individua! ministerial responsibility, have virtually abandoned the concept as a
method of imposing accountability upon civil servants’ actions A5

Professor Finer has written:

We may put the matter in this way: whether a Minister is forced to resign depends
on three factors, on himself, his Prime Minister and his party . . . For a
resignation to occur all three factors have to be just so: the Minister compliant, the

3% Great Britain, House of Commons, Hansard, 20 July 1954, col. 1274,

3% Great Britain, House of Commons, Hansard, 20 July 1934, cols 1286-7.

40 Speech to the third Commonwealth and Empire Law Conference on 25 August 1965 quoted
in Crisp, dustralian National Government, cited footnote 14, p. 355 (footnote),

1 Fraser, dnstralian Journal of Public Adminiseration, cited footnote 17, p. 5.

12 Australia, Auditor-General’s Office, Report of the Auditor-General upon the Treasurer’s State-
ment of Receipts and Expenditure and upon other accounts for the year ended 30 June 1977,
AGPS, Canberra, 1977, ch. 2.

13 Coombs, Appendix, Volume I, cited footnote 15, p. 21.
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Prime Minister firm, the party clamorous. This conjuncture is rare and is in fact
fortuitous. Above all, it is indiscriminate—which Ministers escape and which do not
is decided neither by the circumstances of the offence nor its gravity.*

In another Westminster system, Canada, it has been observed that:

the whole doctrine of Ministerial responsibility is only a convention, an unwritten
rule that tends to shift and change over time, and recent events have demonstrated
this convention is now but a myth.*

Dr Emy in his paper for the Coombs Commission wrote:

Unlike Britain, it is difficult to say whether ministerial responsibility is a significant
influence upon the probity of ministers’ personal behaviour. There have been several
cases in recent political history where a ministerial resignation might reasonably
have been expected, but none was forthcoming. This is indicative of a wider point:
Australian parliamentary practice has been characterised by a reluctance to make
rules or even to pass judgment upon the propriety of ministerial behaviour. The
case for separate standards of public morality, or for an ethic of responsible govern-
ment, has gone by default.
Australian ministers have shown little inclination to accept the implications of a
concept of absolute responsibility. Public criticism of their official advisers is not
unknown: nor are attempts to shift the biame for political as well as administrative
error on to public servants . . , In Austrzlia, the inadequacy of ministerial
responsibility as a method of imposing a realistic degree of political responsibility
upon ministers rteflects the basic weakness of the House of Representatives as an
institution ., . The basic cause of this situation is the effect of party dis-
cipline upon a small legislature. But the House itself has taken too little interest in
the procedures and devices it has at its disposal for securing information and
accountability. It has failed to use the reports from either independent authorities
such as the Public Service Board, or from its own committees such as Public
Accounts, or from the public corporations as a basis for debate and inquiry.
Parliament has failed to develop any systemalic or constructive approach to the
problem of scrutinising the actions of burcaucrats, the organisztien and efficiency
of the public service, or the personal behaviour and policy aspirations of ministers.
Consequently, even the concept of answerability is of little practical significance. It
has even less significance if ministers themselves refuse to take this function seriously.
There is widespread recognition that parliament does not possess the requisite
influence seriously to embarrass ministers. Where ministers enjoy personral authority
within the party, it is difficult to believe that the open or parliamentary processes
provide any real threat to their reputation.®
Similarly one of the Commissioners of that inquiry submitted to us that ‘the obso-
lescence of ministerial responsibility as a partial instrument of political and admin-
istrative accountability and control is proclaimed everywhere save in Westminster
system Parliaments themselves.”* On the other hand this legislation, taken together
with other recent changes in administrative law such as the Ombudsman Act,
the Administrative Appeals Tribural Act and the yet to be proclaimed Administra-
tive Decisions (Judicial Review) Act will provide other avenues for review of
departmentat decisions and other mechanisms to provide for the accountability of
the various departments and public servants.

4.29 1t has also become apparent that the decline in the anonymity of public
servants, particularly at the most senior levels, is related to the general decline

** Finer, Public Administration, cited footnote 31, p. 393.

45 (G. Baldwin, ‘Freedom of Informaticn: Another Personal View’, Canadian Peiitical Science
Bulletin 7, January 1978, p. 63,

4 Coombs, Appendix, Volume 1, cited footnote 15, p. 35.

47 Submission no. 12 incorporated in Transcript of Evidence, p. 607,
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in levels of individual ministerial responsibility. From time to time particular
policies have become clearly identified with senjor public servants rather than
their ministers, especially in arcas where one permanent head remains in place
during the tenure of several different ministers. Equally, ministers have from time
to time attempted to shift responsibility for particular decisions (especially of an
administrative nature) on to public servants. In this latter case there are many
instances in our statules where decisions are required to be made by the statutory
officers concerned and not by their ministerial heads. Some of these powers may
involve statutory officers making decisions which have a highly political content,
for example the determination made by the Director-General of Social Security
to refuse to pay certain unemployment benefits (the Karen Green case), a matter
which eventually found its way to the High Court*®; or a decisicn made some
vears ago by the Director-General of Civil Aviation about the importation of
aircratt.®® In these and other cases the statutory officers concerned have been
exposed to considerable publicity and analysis of their actions, with their ministers
playing a strictly limited role in the ensuing political controversy.

4.30 In our view it is clear that the theory and practice of individual ministerial
responsibility bear increasingly little relationship to each other. The short answer
to those who have expressed views that freedom of information legislation will
adversely affect the operation of the dectrine of individual ministerial responsibility
is that they are in fact worrying about something which has long ceased to exist
in practice,

4.31 A further answer which we believe can be given to those concerned about
the implications of freedom of information legislation for individual ministerial
responsibility, is that our proposals are, in fact, likely to give a new vigour and
meaning to this very concept, and to revitalise this whole aspect of the traditional
Westminster system. Clearly if more information is made available to the public,
then ministers will be required to answer for more of the activities and adminis-
trative decisions of their departments. Sir Arthur Tange recognised this when he
told the Committee:
I think I am entitled to say that the working of this legistation will result in a new
relationship between the Minister and members of Parliament and a new relationship
between Ministers and members of Parliament and the media. Some of the ideas on
freedom of information originated in countries which do not have the Westminster
system. 1 think it will be essential to the effective working of a Westminster system,
assuming that Parliament still continues to have question time and qguestions without
notice, that as far as possible the Minister is aware of a mass of defajl. At present
he can do this at a time of his own choosing and in accordance with his judgment of
the nationa! priorities and the responsibilities of his portfolio. But henceforth this
will be dictated by the exigencies of the operation of a piece of legislation which,
at four o'clock on Friday afternoon might lead te the release of decuments quite
properly under the application of this legislation and of which it might be impossible
for the Minister to he aware before he goes into the next question time in Parliament.
This seems to me to be one of the realities of the sitvation.®®

4,32 We in fact see these freedom of information proposals as requiring minis-
ters to take greater personal interest in the actions of their departments at a lower
level of administration and decision making. To this extent we believe that effective

88 Green v, Daniels (1977) 13 ALR 1.

49 8. Brogden, Australia’'s Two Airlines Policy, MUP, 1968, ch. 7. Also, R. v. Anderson (1955)
113 CLR 177.

5% Transcript of Evidence, p. 2046,
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freedom of information legislation will lead to a renewed strengthening of the
principle of individual ministerial accountability. Ministers will be required to
accept a greater degree of personal responsibility for the proper and cfficient work-
ing of their departments, Where maladministration occurs, and this clearly
results from the failure of the minister to take effective action to prevent it, or
where it results from ncglect of his administrative (as distinct from his policy
making) responsibilities as a minister, then public exposure should occur. If this
in turn leads to the imposition of political sanctions against the minister con-
cerned, we would see that as petentially strengthening the democratic process. In
short, where a department fails to operate as it should because a minister has
failed in his responsibilities there is no justification for this failure being concealed
from the electorate. We fec! that freedom of information legislation will achieve
this strengthening of accountability on the part of ministers.

The neutrality of the Public Service

4.33 It has traditionally been held that a Westminster system must be served
by a public service which is a career service’! of high professional standards, one
which advises governments equally well regardless of their political complexion,
one where the senior public servants play no overt role in the political contests
of the day and are generally anonymous in the public eye; and where the prefes-
sional service carries out the instructions of the elected government once decisions
have been made. While in no way debating the issue, or proffering any opinion,
we do note that there has been an increasing public debate in recent years and
there appears to be a growing body of informed opinion that challenges some of
these views, and regards the possible development of a public service where senior
officers change regularly with changes of government as not being incompatible
with the ideals of the Westminster system.’® For instance, the Prime Minister.
the Rt Hon. J. M. Fraser recently acknowledged that:

The present government has recognized that there may be occasions when govern-
ments will wish to appoint politically committed persons to the highest public service
positions. When such politically committed persons are appointed, there should be
no continuing commitment to them on the part of succceding governments .
The appointment of a politically committed individual as head of a department
might serve the interests of the government making the appointment very well. But
new governments might conclude that it is impossible for a person so identified
with their political opponents to serve them impartially . . . We have responded
to this problem with the Pubiic Service Amendment (First Division Officers) Act
passed ecarlier this year . . . It is felt that these new procedures enable a
government to make appointments from outside the normal public service career
structure, but prevent any lasting breach of the principle of an apalitical public
service.5?

1 This is as distinct from the United States system where senior administration officials are re-
moved and replaced (‘the spoiis system’) when a new President takes over. Heowever we noted
that in recent years the changes in Permanent Heads of Departments have heen more frequent
than in the past, something admitted by the Public Service Board when it appeared before us
(Transcript of Evidence, p. 898). However, the Prime Minister, when intreducing the Public
Service Amendment (First Division Officers) Bill 1976 which makes it in effect easier to remove
First Division Officers when governments change, said ‘One of the most important founda-
tions of the parliamentary system of government is the political neutrality of the Public Service’.
Australia, House of Representatives, Hansard, 18 November 1876, p. 2865,

2 See for example R. M. Spann, ‘Bureaucracy and the Public Service’, in H. Mayer & H. Nelson
(eds), Australian Politics: A Fourth Reader, Cheshire, Melbourne, 1976, ch. §1.

¥ Fraser, dustralian Journal of Public Administration, cited footnote 17, p. 7.
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4,34 In its submission to the Coombs Commission, the Public Service Board
expressed its interpretation of the doctrine of public service neutralily as follows:
The concept of neutrality does not imply that public servanis have no political views
or associations. Rather, it is concerncd with the responsibility owed by a public
servant to the government of the day, irrespective of i pelitical complexion;
impartial advice on policy options; and the whole-hearted implementation of
decisions made at the political level irrespective ol whether they accord with the
views of the officer.”™!
Again, this sounds fine in theory, but it is well attested that the struggle between
the departmental view and a contrary ministerial view does not cease simply
because a decision is eventually made by the politicians,® The doctrine also im-
plies that ‘. . . while bureaucrats should not be partisan, they do not have the
right to be neutral between government and opposition. Public servants owe loyal
service to the government in office . . ..%% A further implication is that:
A public servant has a duty while at work to protect and promote the minister’s and
the government’s intcrests, as he would if they were wholly acceptable to him per-
sonally, So, in making clear pelicy opticns, he should indicate how they might be
related to the apparent political aims and general outlook of the government; and he
should interpret and promote the government’s and the minister’s policy concerns
as best he can, even in the absence of clear guidelines in a particular field of pelicy.™7

4,35 A further question arises about the nature of the ministerial-public service
relationship when the opinions of senior public servants are published after they
retire from the Service; especiaily if these comments are critical ol government
policy or of the ministers whom they have scrved. Such publications are by no
means unknown in Australia. For instance, when Mr (later Sir) Paul Hasluck
left the then Department of External Affairs, he wrote on several occasions in
a highly critical way of the foreign policics of his former Minister, Dr H, V. Evatt,
Similarly, Sir Alan Watt, a former Permanent Head of the same Department
criticised various policies and ministers whom he had scrved in his book The
Evolution of Australian Foreign Policy 19381965 which was published in 1967,
only two years after many of the events he deseribed. Mr W, R. Crocker and
Mr M. Booker, both former senior Australian diplomats, published books after
their retirement entitled Awusrralian Ambassacdor and The Last Domino in 1971
and 1976 respectively, Both books were highly critical of some aspects of Aus-
tralian foreign policy.

4,36  Most recently, Mr A, Renouf, another former Permanent Head of the De-
partment of Foreign Affairs, pubtished his book The Frightened Country in 1979,
This book, highly critical both of current government policy and members of the
current Government, was written while Mr Renouf was still an officer of the
Department and was published within a few weeks of his retirement. Mr Rencuf’s
actions were very quickly and fercelully condemned by the Public Service Board
which, in a formal statement issued on 20 August 1979, said:

The conventions relating to public comment by public servants include a require-

ment that public servants concerned with policy should not publicly criticise

%4 Auystralia, Public Service Board, First PS8 Submission to the Royal Commission on Austrafian
Government Administration, Public Service Board, Canberra, 1974, p. 64,

2 R, K. Alderman & J. A. Cross, ‘Ministerial Reshuffies and the Civil Service’, British Journal
of Political Science 9, 1, January 1979: R. N. Spann, Govermment Adminisiration in Australia,
George Allen & Unwin, Sydney, 1979, p. 473.

58 | W. Pickersgill, ‘Bureaucrats and Politicians®, Canadian Public Administration 15, Fall 1972,
p. 426.

57 Spann, Government Adminisiration in Ausiraiia, cited footnote 55, p. 257,
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Ministers {past or present). In the case of senior public servants and certainly those
who have had the unique responsibilities of Permanent Head it is the Board's view
that those conventions should have application after retirement also in respect of
matiers which arose when they were serving officers.

In the Board's view the proper relationship between Ministers and senior public
servants requires an almosphere of mutual confidence and trust with public servants
giving advice fearlessly and Ministers accepting responsibility for decisions made.
Within a Wesiminster-type system neither Ministers nor public servants should
allow themselves to become in any sense public adversaries,

The publication, by an ex-Permzanent Head, immediately after his retirement, of his
opinions about the appropriateness or otherwise of the policy decisions or actions of
Governments which he has served, is not in the Board’s view conducive to the main-
tenance of a proper ministerial-pubiic service relationship—if the example were to
be emulated on any scale it could be destructive of if.

This statement by the Public Service Beard is a clear cxample of the classic
approach to ministerial-public service relationship within a Wesuninster-type
system of government. It also serves to reinforce our view that freedom of
information legislation will only be effective if the public service as a whole,
and especially at a senior level, is prepared to adopt attitudes which are more
conducive to the free exchange of information than has been the case in the past.

4.37 We would not seek to dwell on this issuc of neutrality. No submission
or witness before us suggested that freedom of information legislation would
have any significant impact in this arca, and this is a view which we share. There
Is a world of difference between taking a ‘political’ position in terms of supporting
government, rather than opposition, policies; and taking a ‘partisan’ position
favouring one political party or cause above another. Few senior public servants
have overtly identified themselves with particular political parties,™ although in
recent years a number of people of known prior political affiliation have been
appointed to very scnior public service positions, with consequential problems
arising upon changes of government.” We would not see our proposals altering
this in any way. Provided, as we said, that partisan considerations remain absent
from the operations of the public service we see no changes of behaviour likely
to result from any of our proposals.

4.38 There is a further consideration however, that goes beyond the question
of public servants playing a partisan role; and that relates to the whole question
of how the distribution of power has shifted between public servants and
politicians, In recent years it has beer increasingly argued that there has been
an undesirable shift of real power from the elected government to the public

#8 Rare examples being those of Dr John Burton, a former head of the then Department of
External Affairs, who resigned to fight an ¢lection as an endorsed party candidate (H. W.
Scarrow, The Higher Public Service of the Commonwealth of Australia, Duke Uriversity Press,
Durham, N. C., 1957, pp. 154-6}; Dr Rex Paterson, a former Director of the Commonwealth
Department of National Development, later M.P. for Dawson (Queensland) (Spaun, Govern-
ment Administration in Australia, cited footnote 55, p. 239); and Mr Ellicott (now Minister for
Home Affairs) who was a former Solicitor-General.

#* The appointment of a number of such persons by the Labor Government daring 1972-75 was
a prime factor [eading to the introduction of the Public Service Amendment (First Division
Officers) Act 1976 (No. 6 of 1977) by the Liberal-National Country Party Government. By
changing the method of appointing and removing First Division Officers, the new Jegisiation
roakes it easier to terminate ‘political appointments’. See in particular clause 3 (a) of the Bill
amending s. 54 of the Principal Act.
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service. Writing in 1964, R. H. S. Crossman summarised developments which he
characterised as involving ‘the passing of Cabinet government’ thus:

Unification and centralisation have had two important political effects, Firstly, they
have made it even more difficult for departmental ministers to get their way against
their senior officials, or where necessary to dismiss them, In our new kind of civil
service, the minister must normally be content with the rdle of public relatiens
officer to his department . . . Secondly, the centralisation of authority, both
for appointments and for policy decisions . . . has brought with it an immense
accretion of power to the Prime Minister. He is now the apex not only of a highly
centralised political machine, but also of an equally centralised and wvastly more
powerful administrative machine.®

This shift of power was recognised on both sides of British politics. The Labour

Party spoke of the ‘dangerously unbalanced and dependent relationship® of

ministers with their officials® and the Conservatives of
a recognisable shift of power away from the elected politician to the bureaucrat.
It would be wrong to close one’s eyes to the fact that, in Sir Eric Roll’s words, ‘the

tradition that ministers take the political decisions and civil servants carry them out
has long been overtaken by reality.”*

4.39 The same is the case in Australia. One of the foremost experts on the sub-
ject has recently written:

The professional expert and the manager |in Australia] played a relatively more

imporzant role . . . than in Britain.®

and,
Among the institutional elites of Australian soclety, public servants occupy an
important place. Australia has an executive-biased political system . . . Parlia-

ments rarely have a large supply of able members, operate fewer formal controls on
administration than in most countrics. Ministers have often had political skills and
intercsts, rather than executive capacity or experience. This has helped to give
senior departmental officers and the exccutive heads of the large statutory corpora-
tions considerable influence, especially when they bave werked with a strong head
of government. Public officers have played a major part in Australian history

The Federal system has helped in this process.®

One Canadian observer has summarised the situation thus:
There is no doubt, however, that while the focus of responsibility in government

continues to be primarily the minister, the locus of actual responsibility lies increas-
ingly in the public service.%®

4.40 This shift in the balance of power between the elected government and the
professional public service has important implications for freedom of information
legislation. In essence it means that the public service should be made more open
{o public scrutiny and more accountable for its actions than has traditionally been
the case. We do not belicve that this changed attitude is in any way incompatible
with the principles of the Westminster system. In Chapter 2 under the heading
‘Democracy and the right to know’ we discussed some aspects of this matter. We

e VW, Bagehot, The English Constitution, C. A. Watts, London, 1964, introduction, p. 51.

83 P, Shore, Entitled to Know, MacGibhon and Kee, London, 1966, p. 155. See also the Labour
Party evidence to the Fulton Committee, Great Britain, the Civil Service Committee (Lord
Fulton, Chairman), Proposals and Opinions, HMSO, Londen, June 1968, vol. 5 (2), pp. 652-
673.

52 The Times, 27 May 1976, p. 16.

83 Spann, Government Administration in Australia, cited footnote 55, p. 33,

4 Spann, Governmen! Administration in Australia, cited footnote 55, pp. 36-7.

5 Williams, Freedom of Information and Ministerial Responsibility, cited footnote 2, p. 28.

47



pointed out that in Britain the Fulton Committee (1968) had deplored excessive
secrecy in government and had called [or greater exposure of government admin-
istration to the public gaze;" that this view had been endorsed by the British
Government’s White Paper (1969)°7 and recognised by the Franks Committee
(1972).%® However the long awaited government response to the Franks Com-
mittee recommendations, published in July 1978% has been greeted with great
disappointment by supporters of the concept of less secrecy in government.™®

4.41 This administrative sccrecy is, however, in no way confined to the operations
of Westminster-style governments. A recent study by the International Institute
of Administrative Sciences reported on the problems of government secrecy in
four Western European, two Eastern FEuropean and three Scandinavian countries
plus the United States and Canada. The report indicated that most fears expressed
about the danger of open government were quite groundless, as adequate protec-
tion has always been afforded to material that ought to be protected. Thus, even
in Sweden, ‘there has been little danger of too much administrative openness’.

4.42  We noted earlier that an essential feature of the Westminster system was
the accountability of the Executive to Parliament, ard in this regard we are much
encouraged by the statements of Lord Croham, a recent former head of the
British Civil Service, that greater openness of the public service to the general
electorate will ‘lead to a strengthening of Parliament in relation to the
cxecutive’.?2

4.43 We find it interesting by contrast that the Public Service Board in its sub-
mission to us sought to imply that greater public access to infermatjon would in
fact increase the power of the public service in relation to the elected government,
The Board spoke of

the added power which public access to internal working documents could give
public servants. Evidence that Ministers had acted contrary to advice given by or
even the views of public servants could be used against Ministers by those disagreeing
with the relevant actions. In such cases the public servants could be portrayed by
Ministerial opponents as wise/expert/disinterested, etc., and the Minister put en the
defensive. The coercive influence on governments which could thus be put in the
hands of public servants should not be underestimated. Nor would it fail to be
recognised by Ministers.™

This of course amounts to no more than speculation and for our part the views
of Lord Croham are much to be preferred. It is certainly upon that premise that
we have proceeded.

8¢ Great Britain, The Civil Service Committee (Lord Fulton, Chairman), Report, Cmnd 1638,
HMSO, London, June 1968, vol. 1, para. 277, p. 81.

§7 Great Britain, Information and the Public Interest, Cmnd 4089, HMSO, London, June 1969.

88 Great Britain, Departmental Committee on Section 2 of the Official Secrets Act 1911, (Lord
Franks, Chairman), Repors, Cmnd 5104, HMSO, London, vol, 1, September 1972,

©? Great Britain, Home Office, Reform of Section 2 of the Official Secrets Aer 1911, Cmnd 7285,
HMSQO, London, July 1978,

70 For an example of this response see R. J. Williams, “Official Secrets and Open Government:
A Reappraisal’, Political Quarterly 50, 1, January-March 1979, pp. 100-104.

"t D. C. Rowat, Administrative Secrecy in Developed Countries, Macmiflan Press Ltd, London,
1979, p. 13.

"t The Times, 17 August 1978, p. 2.

*3 Submission no. 47 incorporated in Transcript of Evidence, p, 840,
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The anonymity of the Public Service

4.44  In the classic model of the Westminster system it is expected that the par-
ticular views of individual public servants are not common knowledge.™* It has
traditionally been held that differences of opinion between ministers and officials
should not become public knowledge; that policy decisions or positions should
be identificd as being the responsibility of ministers and not officials; and that,
whatever views the officials do hold, they defer and accept the policies decided by
ministers. Anonymity has thus been described as an ‘equally important tradition’™®
as that of ncutrality in the public service, In evidence before us, senior Australian
public servants stressed the importance ol this tradition. Mr Curtis said:
I think the principal point that is being considered is whether a public service could
continue 1o serve successive governments, not only with impartiality but with an
acceptance of impartiality by governments if their positions on policy issues become
known and debated. Perhaps where public servants become identified with particular
partisan issues, not necessarily political partisan issues, then it may well be that
a succeeding government committed to a different line of thought would wish to
have different advisers . . . The sccond point is that once the views of an
individual public servant become known anid subject to public debate it seems to be
almost inevitable that the public servant is going fo he drawn into the arena to
defend his views. ™

Mr Stone said that one of the c¢ffects of the Westminster system is that ‘we cannot
have a situaticn in which a department is saying one thing when the Minister may
want to be saying something else’.””

4.45 Defenders of the traditional view of the Westminster system are most

anxious to preserve this concept of absolute anonymity. The British Government’s

White Paper states:
The risk must be avoided of officials becoming personally identified with a particular
line of advice on a particular issue of policy or exposed to pressure to discuss in
what respects their advice has not been accepted by ministers. It is clearly right that
officials should not be drawn into expressing personal views on policy matters
which could be represented as in conflict with those of their Ministers, or as
reflecting any political bias.78

This is very much In line with the submission of the Public Service Board which
we quoted above.

4.46 Once again, however, the political reality has far outdistanced the pristine

theory, as Mr Curtis clearly recognised when he said:
Given the extent to which the names of senior officials of at least some departments
are now publicly known and their views and backgrounds, or supposed views and
hackgrounds, are discussed in the daily Press and weekly journals, it may be doubted
whether much if anything is left of the tradition of anonymity.7™

And again,
Tt secms to me inevitable that as the interface between government and the public
becomes larger with the cxpansion of government regulatory activities, more and
more will be known about not only who the public servants are who are operating
within the system but what their views are as well,30

"t Spann, Goevernmen! Administration in Australia, cited footncte 55, ch. 10,
S Birch, cited footnote 32, p. 242.

¢ Transcript of Evidence, p. 23.

"? Transcript of Evidence, p. 1693,

'8 Information and the Public Interest, ¢ited footnote 67, para. 30, p. 10,

7 Transcript of Fvidence, p. 28.

80 Transcript of Evidence, p. 29.
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This is not a new phenomencn. Professor Encel writes:

Educational policy in Victoria is identified with the name of Frank Tate and in
N.8.W. with those of Peter Board and Harold Wyndham. The building of railways,
of great bridges, of water supply projects, electricity generating enterprises .
with names like Speight, O'Connor, Bradfield, Hudson and Monash. In other cases,
leading officials have become dominant figures over the whole range of state
administration . . . like J. D, Story, in Queensland, and Wallace Wurth in
N.S.w. %

The Ontario Commission research paper notes, ‘it is evident that official anonymity
is gradually declining despite the efforts of most ministers and public servants
to resist this development,® and the Fulton Committee wrote of anonymity that
‘it is already being eroded by Parliament and to a more limited extent by the
pressures of the press, radio and television; the process will continue and we see
no reason to seck to reverse it'®?

4.47 Public servants at a very senior level appear frequently before parliamen-
tary committees where quite free exchanges of opinion occur. As has been said,
their supposed views are canvassed in the press™ and, indeed, discussed in the
Parliament.® Leading figures such as Sir Arthur Tange are inextricably linked
with their departments and their views become known over many years. Industry
and interest group leaders develop close relationships with senior public servants.®
It is increasingly common for such officials to speak at public meetings and
seminars, especially since the 1974 repeal of regulation 34 (b) of the Public
Service Regulations which forbade an officer to publicly comment upon any
administrative action or upon the administration of any department.5” In short
it could be said that this concept has largely vanished and ‘that lapses in minis-
terial responsibility help te reinforce a decline in anonymity resulting from other
changes in the political system’.®®

4.48 The principal issuc arising in this context is what changes to the West-
minster system are likely to arise if greater access is granted to what are generally
called ‘internal working decuments’ {a matter dealt with in fuller detaii in Chapter
19 relating to clause 26 of the Bill) and whether this in turn will revea! the
identity of individual public servants and the specific nature of their advice.

4.49 First it is held that such increased disclosure would lead to some change
in the nature of the relationship between officials and their ministers. Specifically
Mr Stone said that: ‘the breach in the relationship between Ministers and their

¥t 8. Encel, Eguality and Authority: A Study of Class, Status and Power in Australia, Cheshire,
Melbourne, 1970, p. 71.

2 Williams, Freedom of Information and Ministerial Responsibility, cited footnote 2, p. 24,

*2 Fulton, Report, cited footnote 66, para, 283, p. 93.

# See for instance the articles in The National Times dealing with Sir Arthur Tange (Defence),
28 April 1979, pp. 23-31; Mr John Stone (Treasury), 28 Octaber 1978, pp. 8~11; Mr Geoffrey
Yeend (Prime Minister and Cabinet) and Sir Alan Carmedy (Prime Minister and Cahinet),

11 November 1978, pp. 14-17; Mr Nick Parkinson {Foreign Affairs), 18 November 1978,
pp. 8-10: Mr Pat Lanigan (Social Security), 2 December 1978, pp. 18-19; Mr K. O. Shann
(Public Service Board), 9 December 1978, pp. 33-36; and Mr lan Castles (Finance), 16
December 1978, pp. 39-41.

#5 See for instance comments about the views of Sir Arthur Tange in Australia, Senate, Hansard,
20 March 1979, pp. 739-745,

8¢ See comments of Mr Curtis in Transcript of Evidence, p. 28.

87 Spann, Government Administration in Australia, cited foolnote 55, p. 260,

3 Williams, Freedom of Information and Minisierial Responsibility, cited footnote 2, p. 25.
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departments which would be involved in the publicaticn of such a document would
be very much against the public interest’,*® and
In my considered judgment the release, under sanction of the Bill, of what are
loosely called internal working documents of departments, that is to say the kind
of documents that pass in the policy-advising process between officials and their
Ministers, would be subversive of the system under which we presently operate,
People may not like that system but it is the sysiem.™

4.50 Secondly, several of our witnesses echoed criticisms that have also been
made overseas that the public exposure of these advisings, or the revelation of
the identity of individual public servaats will lead to a major change in the
naturc of that advice itself. Tt is said that the quality of the advice tendered will be
adversely aflected, being mare cautious und less innovative.

The Chairman of the Public Service Board Mr R. W. Cole said:

To take an extremc example, if it was suggested that internal working documents
shouid not be exempt . . . Documenis that I have seen over my years in the
Treasury, the Department of Transport and the Department of Finance, often
have quite strongly criticised cxisting government policies or things that are going
to become government policies. There has been a battle going on behind the scenes
as to whether the Government should adopt policy x. At present it is possible in
the Public Service to write a document saving policy x being proposed by a Minister
is very bad for these reasons, and that goes to the Minister or may even go into
Cabinet. If that were going to be published or made available to journalists it could
not be written,?!

And again,

I am just asserting that it is a fact that people do write documents in a way which
is geared to what they believe will be the readership, and that where they have an
obligation to write for a wider readership they write them in a different way. I am
not saying this is 100 per cent so, but they write them in a different way from the
way in which they write them for internal purposes.”?

In doing the best you can you may chance your arm somewhat because you may not
be sure of your facts and you may be making a quick judgment. If the senior public
servant fears that in some sense this might be published and held against him he
may be ultra-cauticus, which may not be helpful to the recipient

4.51 TIndeed in its written submission the Board spelt this out in greater detail.

It submitted:
Public servants if believing that they may be writing, in effect, for publication
could tend to be more careful and less straight forward and frank in internal written
communications. Belng more careful has obvious merits though it may slow advising
processes down—a public servant whese primary aim is never to be seen to make
a mistake is not the ideal model. Particularly in the policy advising areas of govern-
ment quick and often comparatively informal papers are prepared of necessity-—
i.e., to an exiernally imposed timetable. Even deeper assessments, particularly those
which may be critical of an existing policy, may be written in direct language rather
than in the guarded language common in reperts which are written by public servants
for publication. Any inhibition on frankness in communication would in the Board’s
view risk weakening the policy formulation and advice to government functions of
the public service.

89 Transcript of Evidence, p. 1696,
P Transeript of Evidence, p. 1697,
Y Transcript of Evidence, p. 887.
® Transcript of Evidence, p. 888,
3 Transcript of Evidence, p. 889,
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Individual public servants could become publicly identified with particular points of
view. They cculd thus become invelved in political controversies as either critics
or defenders of government policies or of the poiicies of opposition parties. Public
servants could be uttacked in person for views they may have expressed. Before it
Is thought 'why not? the question needs to be asked: should those public servants
be given the right of reply in such circumstances? The Board believes that it would
be inappropriate for individual public servants to become involved in political
debate and that it would seriously erode the concept of a neutral public service if
circumstances were allowed to arise in which any such tendency developed. Indeed,
if this werc to happen, pressures would almost certainly arise for Governments to
take responsibility for the appointment of persons to positions in the Public Service
below the Permanent Head/ Statutory Officer level concerned with policy formulation
and advice.?*

4.52 When the Secretary of the Treasury was asked if he thought that subsequent
disclosure of official advisings would cause a document to be written in a different
fashion, he replied: ‘In my opinion it is quite certain it would do so’. He said that
for himself ‘T would be much more circumspeet than I am normally accustomed
to be’. However, on the issue of the quality of his own advice, he said that “The
policy prescriptions 1 hope would not differ’. But as to the impact on others he
fett that they might in fact tend to reduce the quality of their cutput,

Because I have seen sufficient of the world to notice that in fact people do write
differently, or even speak differenily for that matter, in one set of circumstances
from ancther.9%

4.53  With slightly different emphasis, the Secretary of the Department of the
Prime Minister and Cabinet said:
I think these who contend that nothing will change do not know what they are talking
about. The system will certainly change. It will change for me and I expect it will
change for others. Let me add that does not say anything about the integrity of
advisers if thut is what the British comment was about. The advice will be just as
frank and forthright and T hope as accurate, but it will be done differently.?

By this he meant that formal records might not be kept but rather that records
would be of a less formal nature; more would be done by simple discussion,
or on the telephone. He said ‘You may not be allowed to record a file note of
the discussion, The Minister may not want it’.%7 He added,

It s not a fear of exposure; it is that advisers only have one try. You put your
thoughts down on a piece of paper and that is it. It then goes out to public con-
troversy; you do not have a second chance to go and explain your views; you do
not then enter the public platform to defend and explain what you have said. I
believe it will be a permanent change, not necessarily in the same degree all the
way through, but those who contend that there will be no change are doing some-
thing less than facing up to all the facts 9%

4.54 This view has frequently been advanced in the courts to argue for the
non-disclosure of documents, and in almost all cases the courts have rejected
this view. Viscount Simon L. C. said:
It is not a sufficient ground [to withhold a document] that the documents are ‘state
documents’ or ‘official’ or are marked ‘confidential’. It would not be a good ground

1 Submission no. 47 incorporated in Transcript of Evidence, pp. 839-840.
* Transcript of Evidence, p. 1713,
®¢ Transcript of Evidence, p. 2305,
T Transcript of Evidence, p. 2305.
88 Transcript of Evidence, p. 2306.
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that, if they were produced, the consequences might involve the department or the

government jn Pariiamentary discussion or in public criticism . . . Neither
would it be a good ground that production might tend to expese a want of efficiency
in the administration . . . In a word, it is not enough that the minister or the

department does not want to have the documents produced.®

In the United States, the Supremc Court in its historic judgment on the question
of the release of the “Watergate tapes’ said:

However, neither the doctrine of separation of powers, nor the need for confidentiality
of high level communications, without more, can sustain an absolute, ungualified
presidential privilege of immunity f{rom judicial process under all circumstances.
The President’s need for complete candour and objectivity from advisers calls for
great deference from the courts, However, when the privilege depends solely on the
broad, undifferentiated claim of public interest in the confidenfiality of such con-
servations, a confrontation with other valucs arises. Absent a claim of need to
protect military, diplomatic or sensitive national security secrets, we find it difficult
to accept the argument that even the very important interest in confidentiality of
presidential communications is significantly diminished by production of such
material for in camera inspection with all the protection that a district court will be
obliged to provide.19¢

4.55 The Australian High Court has recently pronounced decisively on these
objections in Sankey v. Whitlam (which we discuss at length in Chapter 5).
Acting Chief Justice Gibbs said:

Not all Crown servants can be expected to be made of such stern stufl that they
would not be to some extent inhibited in furnishing a report on the suitability of
one of their fellows for appointment to high office, if the report was likely to be
read by the officer concerned. However this consideration does not justify the grant
of a complete immunity from disclosure to documents of this kind.1%
Mr Justice Mason (a former Solicitor-General) said:

I agree with his Lordship {Lord Reid in Conway v. Rimmerl that the possibility that
premature disclosure will result in want of candour in Cabinet discussions or in
advice given by public servants is so siight that it may be ignored . . . T should
have thought that the possibility of future publicity would act as a deterrent against
advice which is specious or expedient.102

And Mr Justice Stephen said of such claims that ‘Recent authorities have disposed

of this ground as a tenable basis for privilege’.!"

4.56 We tend to support the view that the courts have expounded—in effect
that while there may well be some change in the nature of advice provided to
the government, these changes wili be for the better. The specicus or expedient
advice, thc unsubstantiated comments about individuals, or the expression of
merg opinions without any real support may well vanish, but we share Mr
Stong’s hope that the quality of pelicy prescriptions will net differ. We are not
alone in this view. The Fulton Committee said:
We think that administration suffers from the convention, which is still alive in
many fields, that only the Minister should explain issues in public and what his
department is or is not doing about then . . . In our view, therefore the
convention of anonymity should be modified and civil servants, as professional

* Duncan v. Canmiell Laivd and Co. Lid [1942] 1 All ER at p. 595,
100 [inited Stares v. Nixon 94 8.Ct, 3090 L..Ed.2d (1974).
o Saykey v. Whitlam (1978) 33 ALJR 11 at p. 22.
102 ihid., at p. 44,
103 jbid., at p. 31.
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administrators, should be able to go further than now in explaining what their
departments are doing, at any rate so far as concerns managing existing policies
and implementing legislation,104

Lord Armstrong, an eminent English public servant writes,
To my mind there would be every advantage in the name of the civil servants

responsible for such [policy option] studies being known, and their being allowed
to join in public debate on their own findings.1"

4.57 Lest it be thought that such views are confined to judges and British public
servants, we would note that Mr R. Doyle, Senior Research Officer of the
Administrative and Clerical Officers Association told the Committee that “We
do not accept that FOI legislation will do away with the concept of candour’is
and when asked if he thought that comprehensive frecdom of information legis-
Tation would cause his members to behave in a different fashion in terms of com-
mitting advice and opinion to paper, he replied ‘Shortly, no’ 207

4.58 'The inevitability of this process was recognised by the Attarney-General
(Senator Hon. P. D. Durack, Q.C.) when he told us that
The views or supposed views of individual public servants tend more and more to
be canvassed in the Press. Individual public servants have more and more direct
dealings with the public in the development as well as in the administration of
government policies and programs. This process of change needs to be allowed
to evolve.19%

4.59 Indeed there arc two further desirable consequences which could flow.
Lord Croham wrote:
If T am right, therefore, openness will do precisely what civil servants are attacked
for doing. Tt will reinforce moderation and consistency in government and lead to
less violent swings in policy.199
And Mr Cartis, speaking of the advantage enjoyed over most members of the
general public by those individuals who have close personal contacts with public
service decision makers, commented:
One of the purposes of freedom of information legislation is te ensure that the

insider, the person who has established an inside running, does not get a better deal
with government than a person who does not have these contacts or inside running. 110

4.60 We arc thus led to the conclusion that although an effective Freedom of
Information Bill will in fact cause somc revision in the doctrines of public service
neutrality and anenymity, and may indeed modify the relationship betwzen
ministers and public scrvants, these changes are likely to be for the better. The
Public Service Board and others submitted that any loss of any portion of the
secrecy which now surrounds so much of the workings of government and the
public service would have a detrimental effect upon the system as a whole 11!

04 Fulion, Report, cited footnote 66, para. 283, p. 93,

105 Sir William Armstrong, The Role and Character of the Civil Service, OUP, London, 1970, p.
15.

198 Trangeript of Evidence, p. 930,

Y07 Transcript of Evidence, p. 931.

108 Senator P. Durack, Q.C., The Freedom of Infoermation Bill; An Address by the Attorney-
General Senator Peter Durack, Q.C., To The Australian Pharmaceutical Manufacturers As-
sociation, Press Release by the Attorney-General, Canberra, 21 August 1978, p. 7.

109 The Thmes, 17 August 1978, p. 2.

110 Transcript of Evidence, p. 28.

111 Submission no. 47 incorporated in Transcript of Evidence, pp. 839-840,
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Such a view was by contrast rejected by the public service unions' and attacked
by many other witnesses. A view similar to that of the Public Service Board
was put strongly to the British Fulton Coemmittee morc than a decade ago. Like
that Committee, we rejoct it.

4.61 Our view about the impact of such legislation on the other aspects of the
Westminster system which we have discussed is similar. Collective Cabinet respon-
sibility will not be weakencd and individual ministerial responsibility may well be
strengthened, The political system, whatever its form or nature, should exist
to one end only: not the convenience of the government, but the service of the
people. To this end, no views about the supposed nature of the Westminster system
should prevent the strengthening of the accountability of all parts of the govern-
ment to the people from being achieved. We well remember that these accu-
sations against freedom of information legislation were equally mounted against
the Ombudsman legislation (it was going to destroy ministerial responsibility and
render the private member of Parliament irrelevant) and virtually all other major
developments in administrative Jaw reform.

Conclusion

4.62  We value the Westminster system of government; we do not seek to change
it; nor do we believe effective freedom of information legislation would change
it. A great deal of the talk about the Westminster system and how it would be
altered by freedom of information legislation has been obscure and misleading. To
a great extent the term ‘Westminster system’ has been used as a smoke-screen
behind which to hide, and with which to cover up existing practices of unnecessary
secrecy, Very often people have alleged that the Westminster system is under
attack by freedom of information legislation when what is actually under attack is
their own traditional and convenient way of doing things, immune from public gaze
and scrutiny. We are indecd seeking to put an end to that. What matters 1s not the
convenience of ministers or public servants, but what contributes to better govern-
ment. The only feature of the Westminster system which cannot be in any way
modified without fundamentally subverting that system is the need to ensure that
members of the Exccutive Government are part of, and drawn from, the Legis-
lature. Freedom of information legislation does not alter this one iota. The other
features of the Westminster system which we have identified will either not be
significantly changed by our freedom of information proposals or else will, we
believe, be changed for the better.

4.63 Freedom of information legislation does not relate to any specific system
of government, be it a Westminster, presidential or any other system. It is rather
a question of attitudes, a view aboul the nature of government, how it works and
what its relationship is to the people it is supposed to be serving. Any political
system which holds that the people are entitled to a maximum degree of infor-
mation about how fheir government operates, so that it can be made more respon-
sive and accountable to them, will welcome an effective Frecdom of Information
Bill. Tn this respect a Westminster system of government should be no different
from any other.

B Trauseript of Evidence, pp, 908942, See especially p. 930.
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Chapter 5

Implications of the Sankey v.
Whitlam judgment for freedom of
information

5.1 During the deliberations of this Committee, the High Court gave its historic
decision in Sankey v. Whitlam and others' (the Sankev case). That decision is
now historic for rcasons outside our terms of reference (principally the re-
appraisal of Crown privilege}, yet there are portions of the judgments that in our
opinion are relevant to our consideration of the Freedom of Information Bifl.
Certainly many subniissions made to us after the decision was handed down in-
vited us to contrast the approach of the court with the provisions of the Bill, and
always with a view to disapproving the latter. Be that as it may, we should state
that the conclusicns we express in this Report have been reached independently
of the High Court’s decision. We have found, nonetheless, that the judgments
provide confirmation of some of the opinions and criticisms that we have regis-
tered, and that they provide a uscful insight into the judicial technique applied
in cases involving a dispute about the disclosure of government documents.

The decision

5.2 The proceedings before the High Court arose out of committal proceedings
commenced by Mr Sankey, a private citizen, in November 1975 against four
ministers in the Labor Government, including the then Prime Minister the Hon-
ourable E. G. Whitlam, Q.C. The prosecution alleged against each defendant
the statutory oflence of conspiracy to effect a purpose unlawful under a law of
the Cemmonwealth and a common law offence of conspiring to do an unlawful
act in that each defendant had conspired to deceive the Governor-General by
recommending his assent to a borrowing of money that allegedly was in contra-
vention of the Financial Agreement Acts. Mr Sankey sought production of a
number of official documents that recorded the relevant deliberations and decisions
of the Government, and which he claimed were essential to the proof of his alle-
gations. The Government {a Liberal-Naticnal Country Party Government at the
time the request was made) claimed privilege in respect of some of the documents.
Mr Whitlam argued thal to disclose the remainder would amount to a breach of
parliamentary privilege. The court rejected both claims (Gibbs ACJ, Stephen,
Mason. Aickin JJ; Jacobs J dissenting on a separate issue and without deciding
the claims).

5.3 The documents whose production was resisted by the Commonwealth in-
cluded a schedule listing the matters brought before the Executive Council for
consideration; explanations setting out the rcasons for the advice tendered to the
Executive Council: memoranda from senior officials to ministers or to senior
officials of other departments; letters between ministers, notes of a meeting with
the Prime Minister; and loan programs submitted by the Commonwealth to meet-
ings of the Loan Council. Most of the documents, if sought under the Freedom
of Information Bill, could be protected by = conclusive certificate under clause 23

L (1978y 53 ALJR 11.
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(documents the disclosure of which would prejudice Commonwealth-State rela-
tions) and clause 25 {Executive Council documents). Protection could be sought
for the memoranda and letrers passing beiween officials and ministers under clause
26 (internal working documents), though that protection would not be con-
clusive. None of the documents was in fact a Cabinet document, as defined
in clause 24 of the Bill, theugh many were clearly analogous in nature, and *Cab-
inet papers’ were specifically included in the remarks made by some of the
Justices.*

5.4 Briefly the court held that where production of government documents is
resisted by a claim of Crown privilege it is ultimately a matter lor the court to
determine in all cases whether the claim to privilege succeeds: it is not a matzer
to be determined finally by the Executive Government. The court will determine
this after bulancing two aspects of the public interest: the public interest that
harm will not be done to the nation or the public service by the disclosure of
documents (sometimes stated more narrowly as the public intercst in the efficient
conduct of the affairs of government): and the public interest that the adminis
tration of justice should not be frusirated by the withholding of documents that
must be produced if justice is to be done. The court has the ultimate power of
decision where the production is opposed due to the contents of the documents, or
the objection is a class claim (for instance, that although the documents are not
individuzally sensitive, the production of documents of that character could imperil
frankness and candour within the public service}. In so deciding, the court ex-
pressly overruled suggestions made in earlier cases that class claims might be
conclusive as applied to certain categories of documents, such as State papers
and Cabinet minutes and submissions.

Implications of the decision

5.5 Much else was said in the judgments about issues that are common to the
iaw on Crown privilege and the provisions of the Bill: particularly, whether an
Exccutive claim of privilege should be conclusive in some instances; whether and
in what circumstances internal working documents should be protected; the mean-
ing and operation of the concept of public interest’, and the form of the ¢laim
that should be made by the Crown. There are. admitiedly, differences between
the law on Crown privilege, and the law embodicd in the Bill, which negate the
direct relevance of the judgments in any analysis of the Bill. The High Court was
dealing with a power, the excreise of which could result at most in a negligible
(albeit significant) degree of disclosure, whereas a tribunal hearing cases under
the Bill would exercisc a power that also regulates disclosure, but on a much more
frequent basis. Arguably the use of judicial power in one instance is different in
kind to its use in the other. Moreover the question to be resolved by a court is
resoived in a context where quite identifiable interests are balanced, onc of which
is the effect that non-production would have upon the ability of a ligitant to prove
his or her case. There are interests to be balanced in a freedom of information
case, although they may not be as ascertainable or conerete as that. Certainly the
Bill implies that an applicant’s interest in, or nced for a document is an jrrelevant
consideration. Lastly, it may also be a peint of distinction that the High Court
was discussing a power that is exercised by a court, whereas the appellate juris-
diction under the Bill is exercised by the Administrative Appeals Tribunal some
of whose members arc laymen (though it should not be forgotten that the judicial
power, as the Sankey case itself demonstrated, can be exercised by a magistrate),

* Ibid,, pp. 22 (Gibbs ACJ): 30 (Stephen J); 43 (Mason .
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3.6 Notwithstanding these differences we are of the opinion that a comparison
between the Sarkey case and the Biil is unavoidable if not essential. Above all,
the judgments have challenged, or even undermined, many ideas that were pre-
viously held (and are reflected jn the Bill) about the relationship between govern-
ment and the courts, The generaily favourable reaction that has greeted the judg-
ment amongst commentators and members of the public indicates that the rela-
tionship has undergone change, and that public opinion in many quarters favears
the High Court’s assessment of how that relationship should now be cxpressed. We
should also remember that one objection often raised to the idea of freedom of
information legislaiion is that disclosure is an issue with political ramifications
that should be resolved by political processes and in a parliamentary forum. Even
those favouring legislation have expressed fears about the fitness and ability of
courts to resolve the issue. We believe that the Senkey case, in providing a timely
insight into the application of the judicial technique in resolving disputes about
disclosure, has answered many of these objections.

5.7 It is also revelant that the Government has, in a sense, accepted the law as
declared by the High Court. The Attorney-General indicated recently in re-
spanse to a parliamentary question that the Gavernment did not propose to amend
the law Lo abridge or confine the discretion of a court as exercised in the Sankey
case.® The contrary course has been taken in New South Wales. The Evidence
Act, 1898.* was recently amended so as to zbolish a court’s discretion to order
the disclosure ol ‘government communications’, which are defined to mean com-
munications on a scnior level of government, including communications as to
Cabinet proceedings, the formulation of government policy, or government ad-
ministration at scnior level, Tt now provides, in part, as follows:

61. (1) When the Attorncy-General certifies in writing that in his opinion

{a} any communication relating to a matter so described, is o government communi-

cation and is confidentiai; and :
(b) the disclosure of the communication in any legal proceedings described in the
certificate is mot in the public interest,

the communication shall not be disclosed in or in relation 1o those legal proceedings

or be admissible in evidence in those legal proceedings.
It is further provided that a court shall accept a certificate ‘as conclusive that the
communication is a government communication and is confidential and that the
disclosure of the communication in those legal proceedings is not in the public
interest’ {section 61 (2)). Moreover a court cannet permit government communi-
catiens to be disclosed in lepal proceedings unless the Attorney-General has had
an opportunity to give a certificate (section 62).

5.8 It will be readily apparent to any stadent of administrative law that these pro-
visions do far more than overturn the effect of the decision in the Senkey case.
Before their enactment it was still acknowledged that a court had a discretion to
order the production of any document, although judicial statements had been
made to the effect that the discretion shouid be used only in exceptional circum-
stances in relulion to certain categories of documents, State papers being one
example.® The Evidence (Amendment) Act, 1979 (N.S.W.) abolishes that dis-
cretion attogether. Tt restores to the courts the illusory power conferred upon

o

Australia, Senate, Hansard, 2 May 1979, pp, 1544-3,

Evidence (Amendment) Act, 1979 (no. 40) (N.S.W.).

Sewrkey v. Wihitlam (1978) 53 ALJR 11 at p. 22 (per Gibb AC)) and the cases there cited; sepe.
also D. C. Pearce, ‘The Courts and Government Information®, dustralian Law Journal 50,

513,
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them by the decision of the House of Lords in 1942 in Duncan v. Cammell Laird
& Co. Ltd" to rubber stamp any claim to privilege made by a minister. Indeed,
the Act retives the N.S.W. courts te a role that they have never previously
accepted, as the ruling of the House of Lords had always been resisted in Aus-
tralia in relation to class claims, both by the Privy Council and by the N.S.W.
Supreme Couszt.”

5.9 We see no merit in the New South Wales approach and would not in any
circumstances wish to see that approach followed by the Commonwealth. We have
been impressed in fact by the public reaction, which has been as swift and intense
in its condemnation of this Act® as it was in praise of the High Court’s decision
in the Sankey case. Accordingly, in the remainder of this chapter we will discuss
briefly the provisiens of the Freedom of Information BIill that we have recon-
sidered in the light of the High Court judgment. The discussion is little more than
a prelude to later chaprers in which cach of those provisions is discussed in more
detail. A fuller discussion of the implications of the Sankey case for freedom of
information is also contained in a siaff paper prepared by a consultant to this
Committee, and which was published in the Transcript of Evidence at pages
1727-1740.

Conclusive certificates

510 Clauses 23-25 of the Bill, which authorise various government officers to
Issue certificates stating cenclusively that particular documents are eXempt, are
consistent with previous legal theory that a court would accept an Executive
judgment concerning a similar docunient subpoenaed for use in legal proceedings.
That theory has been disapproved in the Sankey case. The importance of that
disapproval in terms of the Bill can be more readily appreciated if we look first at
statements that were previously made by official spokesmen to justify the system
of conclusive certificates embodied in clauses 23-25 of the Bill. The Background
Nores issued by the Attorney-General’s Department argues that decisions that
documents be withheld in the interests of defence, security, foreign relations, or
Commonwealth-State relations:

ought properly to be made by a Minister or the most senior officials of Government.
Oniy they are in the positien to make such a judgment. An independent body, such

FT1942] AC 624,
T E.g. Robiuson v. State of South Australia {no. 2) (19311 A.C. 704 (P.C): Ex parte Brown; re
Tunstall [1966] N.S.W.R. 770 ¢f. Ex parte Attorney-General: re Cook [1967] 2 N.S. W .R. 689.
* Letter; ‘Fvidence Bill is intalerable’, Brian Donovan (Secretary. Criminal Law Committee, Law
Graduates’ Association), National Times week ending 19 May 1979,
Article: “Crown Privilege under the Law’, Frank Hoffey (solicitor), Syduey Morning Herald,
3 May 1979,
Article: *Citizens” Rights and Evidence (Amendment) Act’, John Maddison M.P., Sydney Morning
Herald, 9 May 1979,
Editorial: ‘Law and Statc’, Sydney Moruing Herald, 3 May 1979,
Letter: *‘Evidence Act and Individual Rights’, Michael Evans {Lecturer in Law, N.S.W. Institute
of Technology), The Australian, 34 May {979,
Editorial: “‘State v, People’, Sydney Morning Herald, 8 May 1979,
Letter: ‘Lack of Candour’, Professor Harry Whitmore (University of N.S.w.}, Sydney Morning
Herald, 9 May 1979,
Letter: “On Evidence’, Professor Harry Whitmore, Sydney Morning Herald, 28 April 1979,
Article: “Judge says reason for Evidence Act not valid’—referring (o criticisms of Bill by Mr
Justice Samuels of N.S.W. Supreme Court, Sydney Morning Herald, 1 May 1976,
Editorial; *Let Judges decide’, Sydney Morning Herald, 12 June 1979,
Article: ‘Former judge attacks evidence legislation”, Sydney Morting Herald. 12 June 1979,
Article: *Crown privilege and the law’, by Simon Tsaacs Q.C. a former judge of the N.8. W,
Supreme Court, Syduey Morning Herald. 12 June 1979,
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as the Administrative Appeals Tribunal or a court, is not in a position to make
such a judgment. In the area of Crown privilege in legat proceedings, the Courts have
made it clear that they will defer to the judgments of the Executive Government in
these matters.?

Concerning Cabinet and Executive Council documents in particalar, the Depart-
ment contends inrer alia that the Bill ‘does not move authority from the elected
government to non-elected courts and tribunals in these matters’.?® In similar vein
the Attorney-General, Senator Durack, in an addréss to the Pharmaceutical Many-
facturers Association on 21 August 1978 stated that decisions on:
vital national intercsts such as defence, security or our foreign relations .
are oo impottant to be left to independent tribunals or to the courts. In any event,
the traditions of our law have always been that Judges have always regarded them-
selves as unfitted to make decisions on these matters. The courts have always taken
the view that in matters of this kind they must defer to the opinions of the respon-
sible Ministers.!!

Stmilar remarks are contained in the Explanatory Memorandum accompanying
the Bill, and in the transcript of an interview given by the Attorney-General on
Sydney radio station 2UE on 29 June 1978,

5.11  The High Court’s decision quite clearly necessitates reconsideration of one
of the assumptions that underlies clauses 23-25 to the effect that non-elected
judicial officials are not fitted to rule on questions arising under those clauses, and
have always acknowledged as much, Disapproval is also expressed by the High
Coutt of the general assumption (inherent in the Bill also) that State papers are
sacresanct and should not be treated in the same manner as other government
documents.* While some documents will be more sensitive than others, and the
reasons for non-disclosure may vary depending upon the nature of the document
or even the authority of the official who created it, it has been accepted that any
judicial officer is fitted to rule whether that document should be disclosed. We see
no reason why that judgment cannot equally be made in respect of decisions to be
made by the Tribunal under the Bill.

5.12 We fecl also that the Sankey case has undercut the present rationale under-
lying clauses 23-25 in a more subtle way. The 1976 Report of the Interdepart-
mental Committee pointed out that under section 75 of the Constitution the
court would determine whether a minister or senior officer had acted beyond
power in applying a conclusive certificate to a document.® Tt was previously
widely considered that this avenue for relief was of theoretical interest only.
Evidentiary problems were considerable, and proof was required that a minister
acted for an improper purpose, considered irrelevant matters or failed to consider
relevant matters when deciding on the issue of a certificate. However, the range
of matters that the court referred to as relevant aspects of the public interest in
determining whether the disputed documents should be released suggests perhaps
the width of the inquiry that the court might aiso make in determining, say, what

@

Australia, Attorney-General’s Department, Freedom of Information Bill 1978; Backgronnd Notes,

AGPS, Canberrs, 1978, p. 5.

10 Tnd.

' Senator Peter Durack, Q.C., The Freedom of Information Bill, an address by the Attorney-
General Senator Peter Durack, Q.C., to the Australian Pharmaceutical Manufacturers Associa-
tion, Press Release by the Attorney-General, Canberra, 21 August 1978, p. 7.

2 Sankey v. Whitlam (1978) 53 ALJR 11 at pp. 22-23 (Gibbs ACI); 31 (Stephen J); 43 {Mason
N; and 48 (Aickin ).

'3 Australia, Policy Proposals for Freedom of Inforination Legislation: Report of Interdeparimental

Commiftee, Parl. Paper 400/1976, Canberra, 1977, para. 21.5, p. 86,
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matters were relevant or irrclevant for a minister to consider. That is, the possi-
bility of legal challenge to a certificate is now perhaps greater than it seemed to
be before the decision in the Sankey case. 1f so, it is clear that ministers are not
responsible to Parliament alone when issuing certificates: the objective sought to
be achieved in the Bill. If legal challenge is practically available in one procedure,
it is ironic that it should not be available via another and less costly procedure.
We recognise that the court, in reviewing a certificate pursuant to the commen
law rules of administrative law, is not reviewing a certificate on the merits, as
would the Tribunal under any review system incorporated in the Bill. However,
it the court embarked on a broad ranging inquirv. as we have suggested it might,
such an inquiry would have distinct similarities to a revicw on the merits.

5.13  Despite these changes, we acknowiedge that it is neither logical nor prac-
tical to argue (rom the Sankey case that the Tribunal should now have power to
order that any Cabinct document be disclosed. Tt is feasible in a Crown privilege
case to balance the interests of justice against arguments of candour and of
Cabinet solidarity, where the instances of enforced disclosure are rare and the
interests of justice are concrete and calculable. Tf the same procedure were adopted
in the Bill it is likely that all Cabinet papers would eventually be requested, and
that the Tribunal would be forced to muake, from case to case, a judgment that
is in truth a policy choice te be made after consideration of experience, questions
and prioritics that might not be possessed by, or adequately presented to, the
Tribunal. This policy choice (whether or not Cabinet documents are to be assured
of protection) is one that probably has to be made by the government when it is
drafting the Bill and formulating the exemptions that are to be contained in it.
Our recommendation to this cffect is contained in Chapter 18,

5.14  Different questions arise if it is sought to use the judgment to support an
argument for removing the system of conclusive certificates applying to documents
concerned with national security. Il anything, the High Court contrasted ques-
tions relating to such documents as ones which raised special issues. Gibbs ACT
referred to documents concerning national security cor diplomatic relations as
‘two obvious examples’ of cases where it may be necessary to maintain secrecy for
many years.* Stephen J also referred to such documents as ones which merit
almost automatic protection by a court in a Crown privilege case!s although His
Honour referred in fact to ‘defence secrets’ which is arguably a far smaller
category than documents in respect of which an cfficial has claimed that disclosure
‘would be contrary to the public interest for the reason that disclosure would
prejudice security’,

5.15  Despite this implied reservation by some members of the court, all upheld
the basic power of the courts to ruie on any claim of Crown privilege—no claim
is conclusive. In Chapter 16, where this issue is discussed in more detail, we have
proposed a similar system whereby the Tribunal is not to treat any claim as con-
clusive, although it is cxpected that much respect would be accorded to an
Executive opinion that a document should not be disclosed on the grounds that
security or diplomatic relations may be affected.

Internal working documents (Clause 26)

5.16 There have becn many reasons suggested as to why internal working decu-
ments should be protected. One traditional argument is that disclosure would

Y Sankey v, Whitlam (1978) 53 ALJR i1, at p. 22.
1% ibid., p. 29.
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imperil the frankness and candour with which officials’ views are expressed in the
deliberative precesses of government, and that the quality or nature of the
decisions reached might thereby be affected. The High Court indicated firmly that
this Fiterest should not outweigh the interests of justice. Stephen ] asserted (hat
‘recent authorities have disposed of this ground as a tenable basis for privilege’. 1"
The candour argument has been described as ‘the old fallacy"'™ and, public servants
were sald to be ‘made of sterner stuff.™ Mason T felt that the possibility of a want
of candour ‘is so slight that it may be ignored . . . I should have thought that
the possibility of future publicity would act as a deterrent against advice which
13 specious or cxpedient’.?®

5.17  Before an internal working document can be withheld, an agency must be
satisfied that disclosure ‘would be contrary to the public interest’ (paragraph 26
(1) (b)). In our observation, it was hitherto assumed that a concern to protect
frankness and candour could in appropriate cases be cited as the public interest
ground. This must now be doubtful, in view of the quoted remarks, and of
clause 26 (5), which provides that the notice to an applicant of the reasons for
a decision under clause 26 “shall state the ground of public interest on which the
decision is based’. It is difficult to see how a decision treating the need for frank-
ness and candour as the ground of public interest could do little more than repeat
that [rankness and candour were desirable in administrative decision making.
However, comments by some of the Justices might imply that a statement 1o this
effcct would not comply with clause 26 (5). For example, Mason J caid:
I have guined little assistance from the affidavits sworn by Ministers and heads of
departments in support of the objection to production. They have sought refuge in
the amorphous statement that non-disclosure is necessary for the proper functioning
of the Executive Government and of the Public Service, without saying why dis-
closure would be detrimental to their functions, except for the reference to want of
candour . . . Affidavits in this form . . . uare plainly unacceptable now
that the court is to resolve the issue for itself . . . An affidavit claiming Crown
privilege should state with precision the grounds on which it is contended that docu-
ments or information should not be disclosed so as to enable the court to evaluate
the competing interests,0

5.18 Whether frankncss and candour can survive this challenge is a matter that
will ultimately be determined by the Tribunal. However, we have canvassed the
matter now lest this possible effect of the judgment be used as an argument for
amending a clause of the Bill, such as clause 26 (5). Later comments we make
in Chapter 19 express opinions similar to those expressed by the High Court, and
consequently we see no reason to restrict the provisions of the Bill.

5.19 A turther reason for queting the above remarks is that, in our opinicn,
they lend support to the case for amending clause 37 (4) of the Bill so as to em-
power the Tribunal to review a decision under paragraph 26 (1) (b) that the dis-
closure of a document would be contrary to the public interest. The quoted re-
marks indicate an acceptance by the High Court of the view that the courts are
competent to weigh questions of public intcrest in relation to all categories of
documents, and particularly those concerned with policy making in departments.

¢ ibid., p. 31,
? ibid., p. 31, Stephen J quoting Lord Salmen in Rogers v. fHome Secretary [1973] AC 388 at
413,
% ibid., p. 31, Stephen J quoting Lord Radcliffe in Glasgow Corporation v. Central Land Board
[1956] SC (HL) | at 20,
1 ibid., p. 44.
2% jbid., p. 44,
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Although the public interest in non-disclosure may weigh more heavily in a case
arising under the Bill {where disclosure will be more frequent, and the possible
danger to efficient policy making proportionately greater), we do not doubt that
this added consideration is encompassed by the competence of the courts as indi-
cated by the Sankey case. There are, ol course, additional reasons why an appeal
should be permitted against a decision under paragraph 26 (1) (b) and this matter
is developed further in Chapter 19.

‘Public interest’

320 The phrase ‘public interest’ which is central in the Sankey decision, is
also contzined in many provisions of the Bill. It appears in the exemptions in
clauses 23 (documents atfecting national sccurity, defence, international relations,
and rclations with States); 26 (internal working documents); 29 {documents
concerning operations of agencies); 33 (rational econemy); and 36 (documents
privileged from production at common law). The phrase also qualifics clause 19,
providing that access to a non-exempt document miy be deferred until the
happening ol a particular event or until the expiration of a specified time ‘where
it is reasonable to do so in the public intercest’.

5.21 In almost every submission where the phrase was discussed chjections
were raised against its inclusion in any provision of the Bill. Many referred to
i as an ill-defined or amorphous concept, one that eludes definition even by
jurists and whose meaning may vary at the whim of a minister or official. Thus,
many also felt that the inclusion of the phrase in the Bill will in fact work
to the disadvantage of members of the public and will provide a loophole to
be exploited by agencies. The suggestions for reform generally fell into three
categories: that the phrase be discarded; that it be defined either in the Bill
or by this Committee; or that an appeal to the Tribunal be aliowed against
any decision made on a public interest ground.

5.22 We cannot accept the thrust of this criticism as it is our firm opinion
that & ‘public interest’ criterion is a very useful one that should be used through-
out the Bill, We accept that its use in clauses 23, 29, and 33 is perplexing, but
we have no doubt that it is a concept which should be used (albeit differently)
in conjunction with criteria contained in the exemptions expressed in those
clauses. In Chapter 15 we discuss the {orm in which the concept should be
incorporated. In the remainder of this chapter we are concerned merely Lo
discuss the meaning and wtility of the phrase.

5.23 Basically. we arc in favour of using the concept because we believe
that by so doing the Bill can require both an agency and the Tribunal to consider
many factors favouring disclosure that might otherwisc be ignored. This opinien
has been strengthened by the decision in the Sankev case in which their Honours
individually identified aspects of the public interest that supported the case for
non-disclosure on the one hand and disclesure on the other. The range of factors
identificd affords some guidance as to how the phrase ‘public interest’ may work
in the context of the Bill.

5.24  The public interest factors isolated by their Honours that supported
the cuse for non-disclosure were, brizfy, that the documents subpoenaed by
Mr Sankey were of the status of Cabinet documents and that disclosure of these
would interfere with the interchange of opinion and the like in the decision-
making process and would make Cabinet government more difficult. Balanced
against this were a variety of factors supporting the case for disclosure, Bricfly,
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these included: the documenis were three years old; confidentiality was not
claimed on the basis of the conrents of the documents but on the basis of their
class; the matters to which the documents related were alrcady the subject
of a great deal of public knowledge; the documents related to issues that were
no longer current; they related to a proposal tlkat was never put into effect,
was abandoned and was of no continuing significance; the allegation made was
one of criminal wrongdoing and the documents were essential to the case; to
withhold the documents would be close to conferring immunity from suit in
the circumstances of the case, since high officers of State were charged and
It was of great public interest that justice proceed; and, the countervailing
argument about protecting the proper functioning of the public service was
inappropriate when what was charged was itsell a grossiy improper functioning
of that very arm of government and of the public service which assists it. In
& separate discussion their Honours also dircussed whether privilege could be
claimed for documents that had already been published. Generaliy there scemed
to be agreement that no public interest could stand to be protected unless earlier
publication was unauthorised and doubr existed a5 to the authenticity of the
document published. Similarly, if one document forming part of a series of
documents has lawfully becn published, then the case for disclosure of the
remaining documents may be strengthened,

5.25 To our mind, this analysis by the court indicates that ‘public interest’
is a convenient and useful concept for aggregaling any number of interests
that may bear upon a disputed question that is of general—as opposed to merely
private-——concern. Although in that case the slarting point was the nebulous
interest of ‘due administration of justice’ and ‘proper functioning of the public
service’, the court broke these down 1o practical, recognisable considerations
that werc capable of being weighed —one against the other. The ‘public interest’,
which has been described as an amorphous concept, incapable of useful definition,
proved to be & viable concept enabling all relevant considerations to be brought
to bear. Nor do we think that the utility of this concept is confined to Crown
privilege cases, where the court can weigh against the government’s interest in
confidentiality the litigant’s ‘need to know’. It does not appear that the ‘need
to know’ criterion as applied to a single litigant made the balancing process in
the Sankey case any more or less difficult. There is no reason for supposing that
in a frcedom of information case (where the particular applicant’s interest is
irrelevant) it would be more difficult for a tribunal to isolate factors that are related
to the public's interest in disclosure, or ‘necd to know'.

5.26 Indeed it is perhaps possible to speculate on the basis of this judgment
as to the utility of the concept of ‘public interest” in various clauscs in the Bill
(particularly the exemptions). The main eficet would be (o allow the consideration
of a range of factors that might otherwise be ignored. For instance. if an appeal
were allowed on the question of public interest in the internal working documents
exemption (clause 26} 2 court might allow argument as to the subject matter
of the document and the importance of the subject in current pubiic debate:
whether the document was a final report of a commitiee (where disclosure
might be thought to have Ilittle effect upon the interchange of opinions that
led up to the final report); whether the contents of the report had already been
discussed by an official spokesman: or whether there was unhealthy speculation
as to the contents of a document: and so on. Coupled with an exemption
protecting business and commercial information, such a eriterion tight permit
argument as to whether the details of a particular manufacturing process designed,
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for example, to ensure health and quality controls, or safeguards against water
or air pollution should be disclosed where there may be a strong public interest
in examining the cffectiveness of these controls and safeguards. Similarly, if
a dispute concerned confidential commercial statistics on the investment and
expenditure in childrer’s television programming, other relevant considerations
could be suggested such as the need for public awareness of the priority and
attention that is given to such areas in program budgeting,

5.27  Undoubtedly the use of the concept in the Biil will raise difficult problems
of legal interpretation and relevance. Some of the examples that we have already
given are more a matter of opinion or speculation than of evidence. Resort to
this may be inevitable, since something such as the importance of frankness in
internal deliberations could not be estabiished by the rules of evidence normally
applied by courts. However this was a problem that arose even in the Sankey
case where similar interests were in question and their Honours expressed no
difficulty in passing judgment on such argumecnts. Although the public interest
in gaining access to documents dealing with the national economy or trade secrets
may not hitherto have been articulated. the law is very much a development
of examples, concepts and principles by evolution from case to case. The develop-
ment of a concept of public interest in some of the areas protected by the
exemptions in the Bill should be as natural a process as the development of
legal doctrine generally.

5.28 In our view then, ‘public intercst’ is a phrase that does not need to be,
indeed could not usefully, be defined—a task that many submissions asked us
to undertake. Yet it is a useful concept because it provides a balancing test,
by which any number of relevant interests may be weighed one against another.
This is showa not only by the Sankey case but by other cases as well, including
those not concerned with a question of Crown privilege. For example in
Attorney-General v. Jonathan Cape (the Crossman Diaries case)?! Lord Widgery
Chief Justice of the (English) High Court had to decide whether publication
of a diary that revealed confidential Cabinet deliberations should be restrained
on the basis that publication would breach the confidential relationship among
ministers, Although his Lordship was satisfied that such a confidence existed
and in that case was being broken, he held nevertheless that a further matter had
to be considered: whether the public interest is best served by non-disclosure.
In that case Lord Widgery could not see why revelation of Cabinet discussions
that had occurred eleven years before the date of proposed publication should
be restrained,

5.29 These cases demonstrate that the relevant public interest factors may
vary from case to case—or in the oft-quoted dictum of Lord Hailsham of
Marylebone ‘The categories of public interest are not closed’.2® It is essential
therefore that wherever the phrase is used the Bill should provide scope for
adequate argument as to what result the public interest may require, This scope
will only exist if the Tribunal is cmpowered to adjudicate on the question. ‘Public
interest’ is not a balancing test that is customarily applied by administrators. It
ts a test that must be weighed by an adjudicator who has no interest in the
outcome of the proceeding and who is skilled by professional experience in
weighing factors one against another. 1t is ¢lear that the Bill does not confer this
function on the Tribunal and that is 2 matter to which we return in subsequent

#1 [1973] 3 WLR &06.
* D v. National Society for the Prevention of Cruelty to Children [1977) 2 WLR 201 at pp. 218-19,

66



chapters, particularly Chapter 15. In passing however we note that this omission
is the essence of much of the criticism contained in many of the submissions,
Objection was made not so much to a public interest ground, but to the inter-
pretation and application of it by administrators alone.

5.30  The judgment in the Sankey case has also influenced our thirking on two
other provisions. The first is clause 26 (5). which requires that the ground of
public interest relied upon whenever that clause is invoked be specified In writing
and notified to the applicant. Qur earlier comments in this chapter will have
indicated that we foresce the judgment will have a useful precedential effect on
the degree of particularity that will be necessary in any mnotice complying with
clause 26 (5). The second is clause 36. In Chapter 23 we comment that. in
the light of the Sankey case that exemption could well be dropped as it does
not appear to add to the existing exemptions.
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Chapter 6

Resource implications

Introduction: the problem
6.1 A recurring theme in our deliberaticns has been concern at the ability
of the public service to cope with the physical demands that effective freedom
of information legislation will undoubtedly place upon it. The Attorney-General,
Senator  Durack, has emphasised that the Government is ‘sensitive
to the demands that this legislation will make on the resources available to
Departments and authorities™ and that ‘cests need to be menitored’.” Although
the Attorney has not unduly belaboured the point abeut resource implications,
it is apparent that worrics to this effect have certainly contributed to the Govern-
ment’s decision to confine the scope of the Bill in several important ways, in
particular the decision to apply it prospectively only, and net to documents
created before its proclamation.® The Public Service Board, for its part, made
it clear that the implementation of the Bill could not be regarded as cost-free:
So long as governments seek to limit the number of Public Servants and the overall
cost of the Public Service, greater access by the community to the information
holdings of the Service should be seen as another service of government competing
for the finite resources made available. To increase resources in one area of govern-
ment activity will inevitably lead to some lessening of emphasis in another, or to
an increase in the overall Ievel of resources.t

6.2 The impact of staff ceilings on the ability of departments to mobilise new
resources for freedom of information purposes was a problem repeatedly raised
in evidence before us from departmental and statutory authority witnesses. So,
too, was the pressure that the passage of the Bill will necessarily impose on
senior officers, who will have to make many important decisions in the adminis-
tration of the legislation—especially in its early stages—and whose numbers
cannot readily be increased even were there a willingness to make additional
approepriations for this purpose.” The public service unions, for their part, while
welcoming the Bill, emphasised the strains it would impose on staff, not just at
senior but at all levels, if appropriate new resources were not brought on strength.
The Council of Australian Government Employce Organisations (CAGEQ)
put the point this way:
For the Government to introduce legislation, albeit limited legislation, without
additional financial and staff resources, would in fact negate the value of the
legislation, and importantly, from CAGEO's viewpoint, placc quite intolerable
strains on the limited labour resources available in times of difficult staff ceilings.®

6.3 Throughout our inquiry, and in making all the recommendations which
follow in subsequent chapters, we have been thoroughly mindful of these con-
siderations. It is pointless to generate proposals which, however attractive they

1 Senator the Hon. P. Durack, Q.C., The Frecdom of Information Bill; An address deiivered to
the Pharmaceutical Manufacturers Association, Press Release by the Atterney-General,
Canberra, 21 August 1979, p. 9.

* Australia, Senate, Freedom of Information Bill 1978 Explandtory Memorandum, Canberra,

1978, p. 5.

Transcript of Evidence, p. 78.

Submission no. 47, incorporated in Transcript of Evidence, p. 849.

Transcript of Evidence, p. B68.

Submission ne. 8, incorporated in Transcript of Evidence, p. 995.

I
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may be in principle, arc likely to be quite incapable of practical realisation by this
or any other government in the immediately foreseeable tuture. Equally, howevers,
we have proceceded on the assumption that the Government has, by bringing
forward the Bill, clearly manifested its intention to make freedom of information
work and that it has committed itself-—and will continue to commit itself in
the future—to providing the neccssary resources to ensure that it does.

6.4 In this chapter we see our task as twofold. First, we endeavour to evaluate
the resource implications of the Bill as it is presently drafted, taking into account
both overseas ¢xperience and the estimates made by our own depariments and
authorities. Secondly, we attempt to assess the likely resource implications of
those changes to the Bill that we propose in the course of this Report, in particu-
far changes relating to the time within which access requests should be met
and the matter of prior documents, We have been much assisted in these tasks by
the Public Service Board, which at our request, and in consultation with us,
carried out a survey of the resource implications of frecdom of information legis-
lation in thirty-seven departments and selected non-departmental agencies, the
results of which survey are summarised in Appendix 4 (in this chapter called
‘the Public Service Board Survey’). We are most grateful to the Board, and
in particular its Chairman, Mr R. W. Cole, for their co-operation in this respect.
Our conclusions on the resource question, nccessarily expressed in fairly general
terms because of the uncertain state of the data, are set out in paragraph 6.48
below.

Overseas experience

6.5 Here as clsewhere, overseas experience must be used with great caution
by those who would draw lessons of any kind, positive or negative, about the
likely impact of freedom of information legislation in Australia, Political systems.
administrative practices, cultures and traditions are all different. Certainly therc
can be no ready or immediate comparability of likely Australian expericnce
with that in the United States or anywhere else in terms of actual numbers of
staff employed or actual dollar costs.

6.6 One conclusion in relation to resource implications that it is perhaps per-
missible to draw from overscas experience is that agency and departmental pre-
dictions of probable impact are likely to be somewhat exaggerated. In the United
States, the one country for which we have some detailed resource documentation,
this appears to have been the casc. In respect to the United States Privacy Act
1974 (which deals with access to personal records as distinct from general govern-
ment documents, and which is administcred jointly with the Freedom of Infor-
mation Act by the samc personnel in most agencies) the Office of Management
and Budeet estimated that operating costs over its first four or five years would
run at $200-300 million per year. In fact, however, the cost of administering the
Act in its first year of operation {September 1975-September 1976), excluding
one-off commencement costs, was only $36.59 million.” In the case of the Freedom
of Information Act itself, the comparable figure for 1975 was $11.8 million al-
though this has increased to $20.8 miliion in 1976 and $26 million in 1977.8
Such cost escalation as has occurred in recent years in the United States has been
largely attributed to the pressures that have developed in a handful of particu-
larly controversial agencies, notably the FBI and CIA, rather than across the

* K. P. O'Connor, Submission no. 88, incorporated in Transcript of Evidence, p. 537.
® Fieures supplied to Committee Chairman by Dr H. C. Relyea, Specialist, American National
Government, Library of Cangress, Congressional Research Service.
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whole spectrum of government activity., Certainly expenditures have varied enor-
mously: a survey of federal law enforcement agencies conducted by the United
States Comptroller-General, covering the three fiscal years 1975-7, showed that
operating costs for the Privacy and Freedom of Information Acts over that period
ranged from $159 000, incurred by the United States Postal Department’s Inspec-
tion Service, to about $3.8 million incurred by the FBL" A similar pattern prevails
elsewhere in the Executive Branch, with relatively high costs in some agencies being
balanced against a number of others reporting ‘negligible’ expenses which were
absorbed by normal operating budgets.t”

6.7 While the figures quoted do convey an impression of the order of magnitude
of reported freedom of information spending, their relative exactness is somewhat
misleading. Mr K. P. O'Connoer, who visited the United States in late 1978 to
conduct research for the Australian Law Reform Commission's current privacy
reference, reported te us his findings in this respect:
Overall cost is cajculated by adding up various items (e.g. cost incurred in granting
access, publication requirements, security and control, etc.). However, I was informed
that agencies do not use well-defined or uniform eriteria in determining the relevant
items of cost. A good deal of discretion is left with the agency. Agencies were left
largely to making their own calculations within the broad categories stipulated in
the forms sent out by the Office of Management and Budget. Tt was considered that
there had been a teadency to write-off to FOIA/PA compliance costs which would
have been incurred, in any eveat, regardless of these laws. It was felt that the
details provided by agencies should be treated with some caution. For example, an
agency has sometimes shown the purchase of a computer as a FOIA cost, when in
fact it had multi-purpose use. Again, personnel salaries were not assessed in a
manner which had regard to how much of the officer’s work was related to FOIA
or PA and how much was not. Further, in reporting agencies are asked to assess their
‘incremental © costs. But few had a clear ‘cost base’ from which to begin. On the
other hand, some agencies had absorbed compliance costs and not reported any
special costs attributable to those laws. (In 1977 two agencies had shown no costs,
but recorded income from fees for copies provided under the laws leaving on
paper a ‘profit’.) My conclusion is that the costs as reported, despite their apparent
exactness, tend to overstate the true situation.!!
These impressions are confirmed by other official sources we have sighted.”® Not
the least of the difficulties confronting anyone seeking to identily the net additional
cost attributable to the Freedom of Information and Privacy legislation is the way
in which, as Mr O’Cennor noted, compliance costs that would have occurred any-
way have been written down to it. The Comptroller-Gereral of the United States,
for example, reports the impression of one official from the Immigration and
Naturalization Service (a very high request-volume agency) that ‘about 90 per cent
of their requests would have been received and answered even without the existence
of the two Acts’ !

6.8 We would not wish it to be thought that therc has been no criticism of the
administrative and cost burdens associated with the United States legislation, or

¢ United States, Comptroller-General, Data on Privacy Act and Freedom of Information Act
Provided by Federal Law Enforcement Agencies, 16 June 1978,

10 1, C, Relyea, ‘The Provision of Government Information: The Federal Freedom of Informa-
tion Experience’, Canadian Public Adminisiration, vol, 20, summer 1977, p. 336,

W Transeript of Evidence. pp. 537-538.

12 . C. Relyea, The Administration of the Freedom of Information Act: A Bricf Overview of the
Executive Branch Annual Reports for 1976, Library of Congress, Congressional Research
Service, Committee Document no. 6{, pp. CR8-23, 24,

13 United States Comptroller-General’s report, cited footnote 9, Appendix 1, p. 7.
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no concern expressed at the rapidly escalating character of that cost burden, par-
ticularty in relation to ihe Justice Department and its associated agencies. But
even a commentator like Allen Weinstein, who in a recent article records in elabor-
ate and sometimes lurid detail the nature and extent of these and other criticisms
of the legislation. concludes that ‘support for the Act in Congress and the country
remains strong’ and ‘few people would argue that it should be repealed or emas-
culated’.™* These impressions were confirmed by Scnator Knight, himself a recent
visitor to the United States, in evidence before us.t?

6.9 A point which has not been overlooked in United States discussions is that
the costs associated with the lcgislation, however great, pale almost into insignifi-
cance when compared with the amount spent on ‘cxecutive branch public relations
puffery’.’® Mr O'Connor told us that he had been infocrmed that the total spent
by the United States Government in its information and public relatiens functions
‘was estimated conservatively to be $1000 million—i.c. forty times the reported
Freedom of Information Act figure’.!” Perhaps the most important point of all to
consider, however. when weighing up, in the United States or anywhere else, the
cost implications of freedom of information legislation against its advantages, is
that made by Dr Relyea:
And therc is also the more philosophic argument: the maintenance of democratic
practice requires money, If, indeed, the Freedom of Information Act contributes to
the realisation of a democratic system of government, then the cost of its demise or
diminution is the more troubling consideration.?®

Expected utilisation of the Act

6.10 An almost universal uncertainty prevails on this basic question. The
1976 Interdepartmental Committee said that ‘the work-load under any scheme
for freedom of information is impossible to predict’,” and this is still a widely
accepted view. In the Public Service Board Survey departments and authorities
were asked:
On the basis of the Department’s experience of requests for information at present,
what is the anticipated annual number of requests under the Freedom of Informa-
tion legislation?

The answers received to this and other questions are summarised in Appendix 4.
Tn commenting to us on them, the Public Service Board stated that ‘as expected,
most replies arc tentative, and in many cases admittedly based on little more
than guesswork’.*” The Department of Finance put succinetly a common response:
“There are too many unknowns to allow the impact of the legislation to be
quantified with any precision’.?!

11 AL Weinstein, ‘Open Season on ““Open Government”’, The New York Times Magazine, 13 June
1579, p. 32.

15 Transcript of Evidence, pp. 2098-2115.

16 Relvea, cited footnote 10, p. 339,

17 Transcript of Evidence, p. 538,

18 Relvea, cited footnote 10, p. 339.

19 Australia, Parliament, Policy Proposals for Freedom of Information Legislation: Report of

Interdepartmerital Commitiee, Parl, Paper 400/1976, Canberra, 1977, para. 22.9.

Public Service Board, FOI Survey January-February 1979, Notes on Departmental Responses to

28 February 1979, incorporated in Committee Document no. 41, para. 3.

21 Reply of 20 February 1979 by Department of Finance to Public Service Board Survey on
resource implications of FOL Bill {PSB Survey) incorporated in Committee Document no. 41,
p. 3
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6.11 The quantified estimates that we did receive, as to the likely number of
additional requests that would be received by agencies annually, varied greatly.
Broadly speaking they feil into four groups: (a) about 100——e¢.g. Attorney-
General’s, Industry and Commerce, Transport; (b) about 1000—e.g. National
Development, Housing and Construction; (¢} between 2000 and 20 C00—e.2.
Health, Primary Industry, Public Service Board, Veterans’ Affairs; and (d)
100 000 or more—Austratian Electoral Office, Employment and Youth Affairs,
Immigration and Ethnic Affairs,

6.12 There is little doubt in our minds that a number of these figures, particu-
larly those in the highest categories, represent a very considerable over-statement
of the likely reality. The Immigration and Ethnic Affairs Department’s postulated
total of over 100 000 requests per year is a clear case in point. The figure looks
somewhat implausible tight at the outset when one notes that in the United
States—a country some fifteen times larger than Australia in population terms
—the equivalent agency, the Immigration and Naturalization Service, received
in 1977 (the latest vear for which we have figures available), only 26 486
requests under the Freedom of Information and Privacy Acts combined.?* Looking
more closely at the assumptions on which the Australian Department’s total is
bascd, this impression cannot but be reinferced: what has been taken into account
are 50 000 requests {out of a possible total of 300 000) from overseas applicants
to immigratc who have been rejected at the preliminary check stage; all 20 000
recipients of ministerial letters rejecting appeals against initial decisions; ail 500
persons whose applications for change of status are annually rejected; all 1000
rejected applicants for an extension of visitor permits; all 30 000 rejected over-
seas student applicants; all 150 refused applicants for grant-in-aid support; and
100 academic and media requests.?* It is apparent thal the Department has treated
as the basis for its estimates the maximum conceivable number of possible requests
rather than what is, on any view, the likely number of actual requests.

6.13 Another very high figure which we have difficulty in accepting at any-
thing like its face value is the 86 000 requests per year estimated by the Aus-
tralian Elcctoral Office to be its likely additional burden with respect to what
are described as ‘electors’ roll/index inquiries’ alone, which figure does not include
an unquantified number of additional inquirics of a ‘commercial’ nature which
the agency also expects ‘to be flooded with”: together these demands will, in the
agency’s estimate, require another fifty staff to handle.?* 1t appears that the
sole foundation for the extraordinarily high base figure is the agency’s assuraption
that if . . . say 1% of electors ecach year demanded and the law provided
for their inquiry to be answered, there would be 86 000 inquiries’.® Just why
anything like this, or any other randomly chosen, number of electors could
reasonably be expected to be stimulated by the passage of the Frecdom of
Information Act to make, in specific reliance on that Act, the kind of inquiry
here contemplated, we are not told.

6.14 The only other agency which estimates an annual demand in the 100 000
plus range is the Department of Fmployment and Youth Affairs.?® The estimates

L3

¢ United States Compitroller-General’s report, cited footnote 9.

23 Reply of 6 March 1979 by Department of Immigration and Ethnic Affairs to PSB Survey,
incorporated in Committee Document no. 41, paras 4-11.

21 Reply of 16 February 1979 by Australian Electoral Office to PSB Suarvcy, incorporated in
Committee Document no. 41, paras 10-16 and 20-22.

25 jbid.

s Reply of 19 April 1979 by Department of Employment and Youth Affairs to PSB Survey,

Commitiee Document no. 83, p. 6,
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here (a maximum 500 000 in the first year, a minimum 100 000 in subsequent
years), although frankly acknowledged by the Department to be based on ‘crude
assumptions’, there being ‘no information which provides any guidance on this
matter’ are intuitively more plausible given the existence of cver four hundred
thousand registered unemployed, many of whom can be expected as individuals
to have more than a passing interest in their personal files. The Department anti-
cipates that ‘compared with the volume of work flowing from requests for per-
sonal records, inquiries about policy matters, statistics, etc., are likely to be
almost insignificant’. It estimates, again we think realistically, that the great
bulk of these requests would not be in writing, that 80% of them would not
involve consideration of potentially exempt material, and that ‘these “simple”
requests could be dealt with by local office counter staff”,

6.15 We have not found it possible, or indeed believed it likely to be very
productive, to undertake any kind of detailed analysis of the replies of all the
thirty-seven departments and authorities who participated in our survey. Perhaps
the most impertant point to emerge from the agency estimates, looked at as a
whole, apart from the obvious uncertainty which prevails and the differing char-
acter and quality of the assumptions on which those estimates have been based,
is the clear picture provided of the enormously varied impact that the Freedom
of Information legislation will have. To fully appreciate that variability, it is
necessary to look at more than simply the raw numerical data, however well
founded the different est'mates of likely request levels may be. Straightforward
numbers may be a useful yardstick for departments and authorities of an essen-
tially service-delivery mature, where most requests will be relatively simple
applications for access to personal records. However they may be almost meaning-
less for agencies where most requests wiit be for policy-related material and
where the potential application of various exemptions will need to be much
more closely examined. Bearing in mind these considerations, we note that the
particular agencies who belicve and for the most part we accept their assess-
ments—that they will be under heavier pressure than mast others are as follows:
first, among the more service-delivery oriented departments, Employment, Social
Security, Health, Veterans’ Affairs, Immigration and the Australian Government
Retirement Benefits Office; and secondly, among the others, Attorney-General's,
Primary Industry and the Australian Taxation Office.

Expected staffing and other costs

6.16 Obviously estimates of the actual costs of the Freedom of Information leg-
islation, in manpower and other terms, are going to be directly contingent on the
expected utilisation of that legislation. Reflecting the differences of both experience
and approach described above, agencies reached, predictably enough, many differ-
ent conclusions when responding to our survey question®™ about the eventual
impact of the legislation upon themselves. The task of initially compiling or up-
dating the manuals and indexes required under clauses 6 and 7 was one for which
estimates of additional staff required ranged from nil {(most departments), to
10-15 man-years (Social Security, Pablic Service Board), to 40-plus man-years
(Primary Industry), to an extraordinary 250 man-years (Australian Taxation
Office). Estimates, where quantified, of the numbers of additional staff thought

=7 The question was, ‘(i) What is the number of people wholly or partly employed at present in
preparing such manuals or other similar documents and in supplying information to the public?
(i) Is it anticipated that the introduction of the Fresdom of Information Bill 1978 (as drafted)
would require an increase in those numbers?
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to be required to process freedom of information requests in an ordinary full year
fell into five broad categories: (a) nil or negligible—e.g. Defence, Treasury, Abo-
riginal Affairs, Administrative Services, Auditor-General, Industrial Relations
Bureau: (b) under 10—e.g. Capital Territory, Housing, Industry and Commerce,
Productivity, Australian Government Retirement Benefits Office; (¢) 10-20—e.g.
Attorney-General’s, Public Service Board, Prime Minister and Cabinet, Transport;
(d) 30-60—e.g. Health, Home Affairs, Veterans' Affairs, AGPS, Australian
Electoral Office and Employment (for the last-mentioned, this is assuming ‘low’
utilisation: double that if ‘high’); and () over 100—e.g Social Security (320) and
Immigration (125).

6.17 Again we have made no attempt to systematically analyse individual agency
responses, or to aggregate total responscs in either numerical or dellar terms: the
assumptions on which such calculations would be made would be too uncertain,
and variable, to be of assistance. A further point that must be acknowledged is
that any such calculation would in any event inevitably conceal some of the real,
even if hidden, costs that will necessarily be associated with the legislation, at
least in its initial operation. The Treasury made the point quite strengly in
evidence: :
In the early stages, before the scope of the legislation becomes generally known and
clear guidelines are established, we could well be faced with a spate of requests
for what turns out to be exempt information. If this should happen, then the
practical workings of the Department could be considerably disrupted for a time
through having to divert numbers of staff from other duties to process the requests.?s
The Department of the Capital Territory argued to similar effect:
Without actual operational experience it is difficult to estimate the actual resources
that will be required or indeed the precise nature of those resources. However, the
Department believes they will be significant, for even if large numbers of staff are
not involved, implementation of the legislation will certainly make additional demands
on all senior officers.??

6.18 There are other costs that will be associated with the introduction of the
legislation, as to which we have not sought specific estimates, but which in many
instances will be not insubstantial. In the first place, there is the accommodation
and equipment costs that will be associated with the provision and improvement of
reading roems, copying facilities and the like. Secondly, there is the cost of devel-
oping and maintaining staff training programs, both within agencies and across
the public service as a whole: we discuss this important issue in the next section
below. Thirdly, there will be the costs associated with the central supervision and
general monitoring of the legislation, primarily by the Attorney-General’s Depart-
ment {which has itself estimated that it will require five to six additional officers
for this purpose. Fourthly, there wili be the costs associated with the review and
appeal procedures under the legislation: these do not appear to us to be likely
to be very great under the Bill as it is presently drafted, but will assume some
importance if our recommendations to greatly expand the available review and
appeal avenues are accepted. We return to this matter below. At this stage, we say
only that with respect to none of these matters do we regard the likely cost burden
upon the Government as significant enough to justify any retreat from the concept
of the Bill or the commitment to make it work.

6.19 There is a further general point that needs to be made about the staffing
and other resources -and ecspecially the variable nature of thosc resources—that

8 Qubmission ne. 124, incorporated in Transcrips of Evidence, p. 1686.
22 Submission no, 149, incorporated in Transcript of Evidence, p. 2221,

75



will be necessary to ensure the effective operation of the Bill. The certainty that
the impact of the legislation will vary across the public service is in itself sig-
nificant. In a sense, it provides the means of control which managers are seeking.
The provision of adequate resources for the departments or authorities most
affected is crucial, but this does not imply any need to provide substantial new
resources throughout the whoie public service, The demand which freedom of
information legis!ation will make upon the public service will definitely not be
the sum of all estimated demands; however we may adjust the estimates to take
reality into account. We believe, on the contrary, that with effective management
inside the public service, it will be the places where the demand is greatest that
the relief comes easiest. The Government has given a commitment in introducing
the Bill which will ensure its successful implementation. Although the Govern-
ment has not promised to provide specific resources for freedom of information
legislation, it has approved the allocation of some of the resources of the public
service to the reform. We believe that the public service has the capacity to use
this mandate with vigour and with success, and that it can do so, by and large,
at less cost than critics of the proposed legislation assume.

Training and development

6.20 We have emphasised, and will continue to emphasise throughout this re-
port, the crucial importance of public servants being adequately prepared to carry
out the implementation of freedom of information. Staff development must take
place at all levels. As the Canadian Green Paper said:

Basic to the successful administration of a statute would be the development of a
commitment to and a sense of responsibility for the policy embodied in it, on the
part of departmental personnel, from management to clericaj staff.?®

6.21 We doubt, however, that adequate work is presently being done in this
area. The unions are certain that it is not. For example, the Australian Clerical
Officers’ Association (ACOA) said to us:

The administration of the Freedom of Information Act will demand a workforce
reasonably well instructed in the requirements of granting access to governmental
information. The Executive appears to have adopted a decidedly flat-footed stance
towards preparation for the administrative task ahead of it. There would appear to
be no reason why, for training purposes, the principles of access embodied in the
Bill, to the extent that they represent some liberalisation, should not already be in
operation. No such policy has been announced. No training of staff is in progress.®!
The Federal Secretary of CAGEQ, Mr R. Gradwell, similarly said that:
a number of our unions have given the Freedom of Information legislation a
reasonable amount of publicity in their journals, but when we look inside the Public
Service and the government authorities, to the Dbest of our knowledge there has mot
been any concerted attempt made to produce the simplest form of pamphlet out-
lining it to acquaint all staff with it . . . it seems to me to be perfectly reason-
able . . . [to have] some internal publicity.?

6.22 Staff asscciations naturally see these issues clearly. Their members may be
pressed hard by the legislation unless the Government takes seriously the com-
mitments it has given. The staff associations are supporters of strong legislation,

30 Canada, Department of Secretary of State, Legislation on Public Access to Government
Documents, Govt. Printer, Ottawa, 1977, p. 22.

3 Submission no. 42, incorporated in Transcript of Evidence, p. 912,

3% Transcript of Evidence, p. 1007,
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but they do say that the great mass of public servants need some guidance and
leadership from the more senior managers if it is to work cffectively, or at all.
Training and development, clearly, must not be undertaken only at the middle
and lower levels of the public service: semior managers must also be taught to
understand the legislation, to think about it, and te work through its implications
for themselves and their organisations.

6.23 Some departments arc making progress. The Department of Administrative

Services, for example, considers that:
extensive education of Departmental officers in all facets of the legistation
is required . . . to raise the awareness of officers of the implications of the
legislation for Departmental operations. Training courses on more specific procedural
aspects will be arranged . . . Consideration is being given to arranging train-
ing in the Department’s regional offices, preferably with the use of audio visual aids
to increase coverage and reduce costs.®?

The Department of Foreign Affairs has said that:
a substantial training pregram on this package of legislation {including the
Ombudsman Act, the Administrative Appeals Tribunal Act and the Archives
Bill) will have to be set up and maintained on a continuing basis. The Department
considers that proper administration of the legislation will require a clear under-
standing of its provisions and constant attention if the individual's right of access
to information, the public interest in exempting certain information from this right
and due protection of the officers of the Public Scrvice are all to be secured. Staff
at virtually all levels may need at some stage of their careers to be aware of the
implications of this legislation.®*

The Department of the Capital Territory also has said that:
To reduce the possibility of duplicated effort and the conscquent inefficient use of
limited departmental resources, there is an urgent need for action to develop infor-
mation management techniques and training courses which are uniform throughout
the Service and which will emable the Service to cope adequately with the new
initiatives in administrative law.?

There are not enough departments, however, whose thinking, let alone actual plan-

ning and action, has gone so far,

6.24 We do not anticipate that the implementation of a systematic training and
development program, both inter-departmental (in which the Attorney-General’s
Department and Public Service Board would be primarily involved) and intra-
departmental, would be especially costly. The development of officers to under-
stand fully the spirit and letter of the Freedom of Information legislation is some-
thing which is ideally situated within the normal work routine. It is true that some
special instruction in the subject will be necessary and more experienced officers
must be brought into systematic contact with their less experienced colleagues,
But these are matters well within the capacity of efficient officers to manage. There
are, moreover, staff training and development units scattered throughout the public
service which can be of great help. Officials in these units are an under-utiiised
resource, for the meaning of staff development is often vague and uncertain,
With the active involvement of senior management, this can change. Putting free-
dom of information into effect gives a clear line of direction to training and de-
velopment work. Doing this will have invigorating effects all round.

22 Qubmission no. 141, p. 2.
34 Submission no. 150, incorporated in Transcript of Evidence, p. 2385,
35 Transcript of Evidence, p.2236.
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6.25 It has been said that educalional programs of any kind cannot yet be sen-
sibly undertaken because the final shape of the legislation is not clear. While it is
of course true that a great many detailed matters of substance and procedure in
the present Bill may be subject to change before it is finally enacted-—not least,
we hope, as a result of this Report—we do not believe that there is any case at
all on these grounds for postponing the commencement of staff familiarisation
and training programs. The very act of comparing the Bill as it presently stands
with our recommendations and discussion in this Report may well be a salutory
and effective means of raising the issues in such a way that their complexity is
fully appreciated. We will have occasion to emphasise throughout this Report that
what matters most of all in implementing freedom of information legistation is
that its basic underlving principles be understood, appreciated and sensitively
applied; nothing is more likely to produce dispute and disillusion than the treat-
ment of this legislation as a mere set of mechanical rules, capable of being memor-
ised and applied by automata, While the training of automata may have to wait
upon the emergence of precise programming instructions, the task of sensitising
human beings to the gencral nature and implications of the task they will be per-
forming is one that can commence immediately.

6.26 Recommendation: All agencies, and in particular the Public Service
Board and Attorney-General's Department, should give urgent atfention to the
planning and implementation of programs to train and develop staff in freedom
of information matters, it being neither necessary nor desirable that the com-
mencement of such programs wait upon the passage of the legislation in its
final form,

Commencement of the legislation (clause 2)

6.27 WNo consideration of the resource implications of the present Bill would
be complete without some reference to the time period over which it is likely to
commence operation. Because of the very considerable resources that will have
to be devoted in a number of agencies to, in particular the compilation of manuals,
indexes and guidelines pursuant to Part IJ of the Bill, the question of commence-
ment is an c¢xtremely important one in resource planning.

6.28 Clause 2, as it is presently drafted, allows for complete flexibility in respect
to commencement:

2. The several Parts of this Act shall come into operation on such respective dates

as are fixed by Proclamation.
No time limits are fixed for the commencement of the Bill, or any part of it:
this is left wholly within the hands of the Executive to determine. It is apparent
to us that there will in fact be considerable pressure from within the public service
to delay the implementation of the legislation as long as possible. The Public
Service Board put the point to us in the following diplomatic terms, stating that
it ‘would support a reasonable period of grace between enactment and procla-
mation of the Bill to enable the Service to gear itself to mect the requirements of
the legislation in its final form’, although it did ‘not offer a particular view on
the length of time that would be appropriate™s.

6.29 A number of submissions to the Committee have suggested that the Bill
should specify a particular period within which it will commence operation. It

3¢ Transcript of Evidence, p. 850,
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was pointed out, for instance, by the Freedom of Information Legislation Cam-
paign Committee that the Administrative Decisions (Judicial Review) Act 1977,
which was assented to on 16 June 1977, has still not been proclaimed, the stated
reason in that case for the delay being the preparation of regulations to imple-
ment the Act. Since regulations (that could be quite extensive) will have to
be prepared to implement the Freedom of Information Bill on various matters
such as charges and access procedures, it is feared that there may be a lengthy
delay between Royal Assent and Proclamation into effect, The suggestion com-
monly made to us was that clause 2 should be amended to provide that the Bill
will commence operation 12 months from the date of Royal Assent. It would
still be possible, consistent with this approach, to provide for a staged introduc-
tion of different Parts of the Bill.

6.30 After considering the matter carefully we do not in fact propose to recoms-
mend any change to the language of clause 2, as we recognise the difficulty of
forecasting in advance the exact date when a statute can commence operation.
That process of forecasting is particularly hard to perform with this Bill, as it
will require a marked change in the administrative procedures of some depart-
ments. Moreover, it is likely that there will be much interdepartmental consulia-
tion as to the form of the regulations and we expect that specialist advice will
also be sought from such bodies as the Administrative Review Council. Tt may
be inappropriate or unwise to schedule these activities to a predetermined time-
table that is difficult to adjust.

6.31 But having said that, it is nevertheless our firm opinjon that the Act
should commence operation no later than 12 months from the date of assent.
Although the Bill is yet to be enacted, the Attorney-General has announced
clearly on a number of occasions the Government’s intention to proceed with
the legislation. There has already been a long lead-time, and the implications
of the Bill should already be sufficiently clear for all departments and authorities
as a result of general discussion of the Bill and of this Committee’s hearings.
Agencies, in our opinion, should be in a position to administer this Bill within
12 months of its enactment. Elsewhere in this Report we have scught to ensure
{hat this will be administratively possible, by preserving for the time being both
the existing restriction on the application of the Bill to prior documents and
the 60 day time period in which requests are to be answered. Alterations to
these provisions should be phased in as agencies become accustomed to the
legislation.

6.32 There is no reason why different Parts of the Bill should not be introduced
at different stages. We note in particular that, in Part II, clauses 6 and 7 each
provide that the publication of the statements and indexes anticipated in these
clauses will occur ‘not later than 12 months after the commencement of this Part’.%”
We believe it to be appropriate, in the light of this built-in time lag, for Part II to
be proctaimed earlier than other Parts of the Bill, and in fact to commence oper-
ation immediately upon assent.

6.33 Recommendations:

(a) While clause 2 of the Bill should not be amended to specifically so pro-
vide, the legislation should commence general operation not later than
12 months after its passage through the Parliament;

(b} Part JI of the Bill should be proclaimed jmmediately upon assent.

37 Clause 7 (2) (b).
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Rescurce implications of proposed changes to the Bill

6.34 The discussions so far in this chapter about resource implications has pro-
cee;ded on the basis of the Bill as it presently stands, with no assumptions at all
being made about likely fundamental changes to it. Obviously, however, it is neces-
sary to take into account the potential resource impact of the changes which we
recommend elsewhere in this Report: to propose sweeping changes without giving
due regard to consideraticns of this kind would be both irrespensible and more
likely than not, fruitless. We have taken the view that, on balance, there are only
three areas of proposed change where resource questions loom really large. These
are the extension of the scope of the Bill to cover prior documents, the reduction in
the time to be allowed for agency response to access requests, and the extension
of review and appeal rights and procedures. Each of these questions is considered
in the paragraphs which follow. While we do acknowledge that the various exten-
sions we propose in the obligations to prepare and publish material under Part
11, some of the procedural variations we propose in relation to Part ITl, and some
of the rewriting of the language of cxemption clauses in Part IV may all create
additional pressures on staff in certain areas, we believe that their quantitative
significance—when measured against the array of obligations already contained
in the present Bill—is not such as to justify special concern.

6.35 Implications of extension of Bill to prior documents. In the Public Service
Board Survey we asked departments and authorities the following question:
3.(a) To what extent does the Department anticipate increased demand for
information under the Frecdom of Information legislation if disclosure were
to be required of past or existing documents?

(c) What is the age of the material expressed in percculage terms (1) 0-5 years
(i1)5-10 years (iii) 10-30 years (iv} over 30 years?

The responses received to this question are summarised in Appendix 4. Although,
by and large, they provide a very useful collection of information, particularly
as to the amount of information of any real age that is held (in most cases
surprisingly little), there is little point, because of the variable character of the
answers, in attempting to tabulate this information in any aggregated form. There
are, however, a number of general impressions which do emerge.

6.36 TIn the first place, here as elsewhere, agencies were quite unable to forecast
with any real precision the possible effects on demand and workload if the present
provisions (confining the operation of the Bill, with minor exceptions, to docu-
ments created affer its enactment) were extended. None indicated an awareness
of existing known demand for public access to prior documents that was not met
by present arrangements, although some respondents (including the Department
of Foreign Affairs, the Industrial Relations Bureau, the Department of Industry
and Commerce, the Australian Electoral Office and the Australian Government
Retirement Benefit Office), tentatively identified parts of the community which
could have a particular intcrest in access to prior documents in specified areas.
The main resource cost associated with extending access to prior documents, apart
from the additional demand likely to be generated by the availability of a larger
volume of material, was likely to be in relation to the excision of exempt material
under clause 20: this process was thought likely to be time consuming, and would
require careful judgment by senior staff. Certainly it was the case, almost without
exception, that agencies felt that il access were extended bevond the current pro-
visions of clause 10 (2) there would be ‘considerable’ additional resource costs.
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6.37 A particular problem was identified by those relatively new departments
which were the product of a considerable history of change of function: agencies
such as Housing and Construction, National Development, the Industrial Relations
Bureau and the Department of Finance arc now responsible for records accumu-
lated by several different predecessor departments, and would have to organise
that material for inspection within current functional arrangements and according
to current pelicics. Both these departments, and a number of those which have
regarded themselves as traditionally ‘non public’, foreshadowed difficulties in
coping with any significant initial demand for older documents.

6.38 We appreciate the force of these considerations and, in our discussion of
the whole prior documents question, in Chapter 14, fully take them into account.
We believe that there is a strong case to be made in principle for the extension of
the Bill to prior documents gencrally, but modify our recommendaticns to accom-
modate the kinds of concern which agencies have expressed. Our proposals are,
in short, that general retrospectivity should only apply in relation to personal
records, which are for the most part easily retricvable and raise few difficult
exemption questions. So far as general government records are comcerned, we
propose that the Bill should apply in the first instance only to documents up to
five years old, with future extensions to this period being phased in as this be-
comes administratively feasible. Further, even the limited extensions with respect
to prior documents which are proposed to be incorporated in the Bill are recom-
mended to take effect only after 12 months from the date of proclamation. We
believe that these proposed phasing-in arrangements will allow a full opportunity
for the resource implications of any extensions to the scope of the Bill to be as-
sessed in the kght of actual experience, and necessary adjustments made
accordingly.

6.39 Implications of reducing agency response time. This again was the subject
of a question we specifically asked in the Public Service Board Survey:
4. What is the anticipated impact on staff resources if decisions on requests for
access were to be notified within {a) 60 days, (b) 28 days, or (¢} 14 days?

The answers to these questions are summarised in Appendix 4, and the whole
matter is discussed at some length in Chapter 8 of this Report (see paragraphs
8.35-43).

6.40 Predictably, the bulk of the respondents were not confident of being able
to meet a response time of less than 60 days (as currently provided) without sig-
nificant additional resource costs. Most anticipated an unmeasurable, but prob-
ably significant, increase in the time of senjor officers if a 28 or 14 day response
time were introduced. Departments generally supported the existing 60 day pro-
vision with the comment that it would be in their interests 1o respond as soon as
possible within this period; many drew attention to the appeal provisions of the
Bill in relation to the response time. Many considered that responses to all requests
within 28 or 14 calendar days could not be achieved within existing resources
without detrimental effects on normal existing functional responsibilities.

6.41 As explained in Chapter 8, we have—despite the considerable number
of submissions which pressed us to make drastic time reductions immediately—
responded cautiously in this area, and with some sympathy to the administrative
problems agencies are likely to confront, particwlarly in the early stages of the
operation of the legislation. We have, accordingly, recommended that while there
should be substantial time reductions these shoutd be gradually phased in, with a
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reduction to 45 days after two years and to 30 days after four years, and with
any further reductions to await subsequent review. We make the further point
that, subject to Parliamentary approval, even these initial reductions should be
subject to waiver if circumstances genuinely demand it. 1t is our belief that the
scheme we have recommended will, again, enable the as yet unknown resource
implications of this proposal to be fully assessed before any drastic new demands
are placed upon the system.

6.42 Implications of proposed review and appeal procedures. We do propose,
later in this Report, that the existing review and appeal procedures provided for
under the present Bill sheould be verv much extended, particularly so far as the
role of both the Ombudsman (discussed in Chapters 27 and 29) and the Admin-
istrative Appeals Tribunal (discussed in Chapters 27 and 30) are concerned. We
have not been able to make any estimate of the establishment and operating costs
that will be involved in expanding the Ombudsman’s office, but we believe it not
inaccurate to say that, relatively speaking, informal and conciliatory services of
this kind can be delivered far more cheapiy than any other comparably effective
form of remedial assistance.

6.43 Nor have we been able to make any complete or worthwhile estimate of
the cost to government that will be involved in the proposed extended jurisdiction
of the Administrative Appeals Tribunal, although we do deal in Chapter 30 with
questions as to the way in which the Government’s cost burden is shared out
among different agencies, and also the circumstances in which costs should be
awarded to successful applicants against agency or ministerial decisicns. One of
the few relevant precisely quantified estimates we have received in this area was
from the Attorney-General's Department, which indicated in its response to the
Public Service Board Survey that an additional 5-6 staff members would be
required in the Crown Solicitor’s Divisicn to handle Tribunal appeals arising from
the public service generally.®® Although the costs associated with the staffing and
operation of the Tribunal itself, so as to enable it to deal with a wider range of
freedom of information matters, will undoubtedly be significant (and the costs
of litigating individual cases even more so), these costs should not be overstated.
We believe that the role we propose for the Ombudsman will be a very important
one in practice, serving in particular to keep a good many cases away from the
Tribunal which might otherwise proceed there, Only experience will indicate the
extent to which the Tribunal doss come to be utilised in this area, but a massive
initial injection of funds to expand the ranks of ils members and staff will in our

view be unlikely to be necessary.

Offsetting savings

6.44 Freedom of information should not be seen merely as an innovation which
will consume resources. This is an important lesson of overseas experience which
is applicable in this country also. If handled properly, it will free certain re-
sources which should be seen as offsets against other costs associated with the
legislation. The savings flow from better information-keeping and management
within government. We do not say that these savings can be precisely estimated
in advance, any more than can costs, but we do say they should be taken specifi-
cally into account.

38 Reply of 20 March 1979 by Attorney-General’s Department to PSB Survey, Committee
Document no. 76, p. 5.
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6.45 In Australia the off-setting savings which will become possible with the
Jegislation are becoming mere widely recognised. The Records Management Asso-
ciation of Australia, for example, congratulated the government for bringing
freedom of information forward. The Association noted criticisms that the legis-
lation would mean ‘great pressure on registry staff’ and other officers, and would
‘demand great efficiency jn registry standards for manual registries, EDP data
bases and micrographics’. It argued however, that the new demands would ‘force
long overdue development of trained information managers’, not only in relation
to freedom of information generally but especially in making the Archives legis-
lation effective.’® The Australian Advisory Council on Bibliographical Services
similarly supported the ‘improvement of registries . . . [and] library activities’
which the legislation would make possible.*” The Victorian Government main-
tained that the legislation would promote ‘long overdue devclopment in records
management and the development of a new “breed” of trained information mana-
gers’.#! Some Commonwealth departments made similar points, based upon their
own experience. The Department of Trade and Resources, for example, described
how it was engaged on a project ‘directed to integrating all our informaticn hold-
ings’ both to ‘prepare for the implementation of the Bill when enacted and to
improve our internal management of current information’.** We support these
statements, which pay regard to important problems of government administration.

6.46 Although freedom of information in legislative form is new to Australia,
the public service which will be implementing it has been in existence for a
long time. We believe that a good many of the resource costs of the legislation
will in fact be found by the rearrangement and more effective use of resources
already being used within the public service. Centra! attention should be directed
in this respect towards the existing government information services, which as
now constituted, consume a very great deal of money. When this question was last
publicly examined, by the Coombs Royal Commission, the direct cost of the govern-
ment information sections amounted in all to some $31 million: early in 1975,
some 800 staff were employed in special information sections in depariments,
and further large numbers were employed in the statutory authorities.*® Agencies
responding to our own question, asked in the Public Service Board Survey, as
to the number of people employed at present in preparing manuals and supplying
information to the public, confirmed that some hundreds of public servants are
engaged in this work. We note with considerable interest that in 1978 the Prime
Minister established a task force within his Department to examine government
information services. Tt is important to examine the effectiveness of existing
agency information systems—what information goes to the public, who distributes
it, how it is delivered, at what cost and so on—because there are savings to
he made in this area. The interaction between freedom of information and
government information services generafly has been acknowledged clearly enough
within the government. As the 1976 IDC ohserved, ‘part of the apparent “freedom
of information” workload of departments could perhaps more properly be
regarded as a continuation of existing departmental services of providing informa-

£l

tion to the public’.#* We recommend that the task force to which we have referred

39 Submission no. 127, p. 1.

40 Submission no. 75, p. 16.

41 Sybmission no. 121, p. 6.

42 Committee Document 69, p. 2.

13 Aygtralia, Parliament. Royal Commission on Australian Government Administration (Dr H. C.
Coombs, Chairman} Reporf, Parl. Paper 186/197%, Canberra, 1977, p. 351, cf. J. Hilvert,
“Towards Costing Government Information Services’, Rupert, no. 5, October 1976, pp. 13-15.

+ 1976 IDC Report, cited footnote 19, para. 22.9. :

-
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should take our findings and recommendations into account so that the procedures
associated with freedom of information and with the provision of governmental
information can be properly brought together and savings made.

6.47 Recommendations; Close aftention should be given, in particular by the
task force presently examining government information services, to the utilisation
of existing government information and public relations resources in the adminis-
tration of the Freedom of Information legislation.

Conclusion

6.48 This chapter has canvassed a number of matters which will be recurring
themes throughout this Report. We have been concerned here less with the making
of detailed recommendations—there are plenty of those elsewhere in the report
and particularly in the chapters which follew—than with putting the resource
question in its total context. The key points we have attempted to establish can
perhaps be summarised as follows:

(a) It is not possible to predict the resource conscquences of the present Bill
with any real precision at this stage.

(b) By bringing forward the Bill, the Government has implicitly accepted
the responsibility for providing the necessary resources to make it work
effectively.

(c) Agency estimates of the net resource consequences of the present Bill have
a tendency to somewhat overstate the likely extent of the problem. Any
inclination on the part of the Executive to rely on such estimates as
a ground for either containing the scope of the legislation, or unduly
delaying its operation, should be strenuously resisted by the Parliament
and the community.

(d) Agencies do not need to know with certainty ail the demands which
freedom of information wili make upon them in order to begin to prepare
for it, This is especially true of the need to train and develop staff so
that they understand the spirit as welt as the letter of the legislation.

(e) Those changes we propose to the Bill which would have an immediate
effect—in particular the rewriting of varicus exemption provisiens and
the establishment of more far-reaching review and appeal procedures—
would not significantly increase resource demands.

(t) Those changes we propose to the Bill which would undoubtedly have
significant resource effects—namely its extension to prior documents,
and the reduction of response time—have been recommended to be phased
in rather than introduced immediately. By the time they are due to be
effected, both government and Parliament will have ample evidence on
which to predict and assess their resource implicaticns.
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Chapter 7

Directories, indexes and manuals

Intreduction

7.1 An cffcctive system of freedom of information demands not merely that
members of the public have rights, but that they be able in practice to exercise
them. In this Part of the Report we consider the adequacy of the various
machinery and procedural provisions set out in Parts II and TII of the Bill
The present chapter is concerncd specificaliy with Part II, ‘Publication of Cerlain
Documents and Information’, onc of the least known and publicised parts of
the Bill, but in our view one of the most important.

7.2 The first thing that Part 11 of the Bill is concerned to do is to assist the
process of identifying those documents that may be available for public access.
In many instances, of course, applicants for information will be able to identify
with some precision what exactly it is they are seeking, and will have a clear
idea of whom to ask for it. But on many other occasions applicants will be in
difficulties in either or both these respects unless they receive a good deal of
official co-operation and assistance. There are other provisions in the Bill (dis-
cussed further in Chapter 8 below) which create obligations to facilitate in various
Ways access requests once made, but it is an indispensable part of the scheme
of the legislation that the public be given, at the outset and without this being
contingent on any particular request having been made, as much information as
possible as to what information is in fact available and where it can most con-
venicntly be found. Whether Part I of the Bill, and in particular clause 6,
adequately serves this purpose is one of the questions to which we direct our
attention below.

7.3 The second subject area with which Part II of the Bill is concerned is the
‘internal law’ of departments and agencics, i.c. the internal rules, policies and
guidelines which supplement the formal text of statutes and regulations and in
fact do more to determine how discretionary decisions are made in the great
majority of cases than do the legisiative texts themselves. Clause 7 requires that
manuals and other documents incorporating these ‘interpretations, rules, guide-
lines, practices or precedents” be made available for public inspection and pur-
chase, and that an index of such documents be prepared and published in the
Gazetre and updated every twelve months. These requirements need only to be
stated for their importance to be appreciated, and we applaad the Government
for introducing them. Whether, however, they are, as presently drafted, fully
adequate to mect their apparent purpose, is a further matter requiring detailed
attention in this chapter.

The meaning of ‘documents’

7.4 There is a preliminary matter which it js appropriate to mention at this point.
Although the Bill js expressed to be concerned with freedom of ‘information’,
nearly all its clauses in fact refer not to information as such, but to ‘documents’.
This has led in turn to some concern being expressed to us about, first, the
application of the Bill generally to non-documentary forms of information {e.g.
that held on tape or film or in computer storage), and, secondly, the status of
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requests for information which are imprecise to the extent that they are not
couched in the form of requests for particular, clearly identified, documents or
non-documentary material,

7.5 By and large, we regard these kinds of fears as unfounded. As to the first
point, the definition of ‘documents’ employed in clause 3 of the Bill, does appear
wide enough to encompass information that is stored or recorded by clectronic
means, on computers and/or tape and film and the like:
‘document’ includes any written or printed matter, any map, plan or photograph,
and any article or thing that has been so treated in relation to any sounds or visual
images, that those sounds or visual images are capable, with or without the aid of
some other device, of being reproduced from the article or thing, and includes a
copy of any such matter, map, plan, photograph, article or thing, but does not
include library material muintained for reference purposes.

We regard the exclusion of library material maintained for reference purposes’
as rcasonable, provided the manifest spirit of the clause is observed and depart-
ments and agencies do not try to conceal behind this proviso reports and other
material whick would otherwise be availabie under the legislation, but which
happens to be stored in the library of the department or agency concerned.

7.6 As to the second general criticism mentioned in para. 7.4, it is true that a
request for ‘information’, as such, may not have fo be met by an agency. The
Bill dees not impose an obligation upon agencies to compile information which
does not presently exist in retrievable documentary form at the request of an
applicant; established mechanisms, such as the parliamentary question, are avail-
able for this purpose. We have not recommended any change to the Bill in this
respect, as we recognise that considerably more agency resources would he required
to implement the Bill if there were an obligation to answer imprecise requests
of this kind. Furthermore, in our opinion the restriction of the Bill to requests for
documents does nat sericusly reduce its utility. Departments already carry out
some activities designed to make information available to the public upon request
(for instance, the public and community relations sections of departments), and
we expect that thesc activities will continue. In addition, the Biil itself contains
some mechanisms to assist an applicant to identify whether there are any docu-
ments that record information that may be sought on a particular matter. In
particular, there is an obligation upon agencies to assist a person in identifying
documents that are sought under the Bill. Clause 13 (2) requires only that a
request ‘provide such information concerning the document as is reasonably
necessary to emable a responsible officer . . . o identify the document’:
clanse 13 (4) imposes a duty on the agency ‘to assist a person . . . to make
a request in a mannner that complies with this section’; and clause 15 deals
specifically with the provision of information where it is ‘not available in discrete
form in documents of the agency’ but is stored on tape, within a computer data-
bank or in some analogous manner.

Directory ¢of govermment activity (clause 6)

7.7 Clause 6 envisages that an expanded Commonwealth Government Directory
will be published annually, containing in the future a statement of the categories
ot documents possessed by each agency, plus a summary of the organisational
structurc of each agency-—its functions, decision-making powers, and agency
arrangements facilitating consultation or representation of views by members
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of the public. The clause does not specifically confine such publication to the
Directery itseif, but it is clearly contemplated that this volume will be the primary
means by which the information in question is conveyed.

7.8 One objective of this clause is clearly 1o enable members of the public to
exereise effectively their rights under the Act. We would be concerned however
if this were thought to be 4he only objective of clause 6. Yet sub-clauses (1) and
{2} provide that the information referred to in the clause will be ‘in a form
approved by the Minister administering this Act’ and that the form shall be
such as the minister ‘considers appropriate for the purpose of assisting members
of the public to excrcise effectively their rights under Part HI {which outlines
the procedures applying to requests for access). The Bill contains no pravisions
cmpowering a citizen to challenge the form approved by the minister, and we
foresec a possible danger that the minister will approve a form that concentrates
on those aspeets of an agency’s organisation that are relevant only to this Bill.

7.9 The objectives that can be achieved by clause 6 are far broader. In the
first place, it can afford to a greater number of persons the opportunity to partici-
pate in government decision making, The size and complexity of the national
government apparatus and its geographical isolation from the large population
centres has meant, it seems, that most people, however concerned, baulk at the
prospect of trying to play a participating role in government regulation and
formulation of policy. Only these whe are familiar with Canberra corridors—
lobbyists and established pressure groups, in the main—can capitalise on the
oppoertunities for participation that presently exist. We believe thal clause 6
stould place more emphasis. therefore, on the identification of those consultative
and other participatory mechanisms which do exist. We return to this point below.

7.1% Clause 6 could also describe more fully and require the publication of the
resources of agencies that are available for public use, particularly resources that
are related to an open government policy. For instance, it is the practice of
some departments to list in the Directory publications that are available to the
public, though this practice is neither uniform nor complete.

701 Lastly, it has become apparent to us, from submissions and cvidence
reccived from librarians and their representative associations that libraries have,
and are anxious to perfoerm, an important role in any open government policy.
They already possess extensive holdings of government reports and publications
and could readily expand their present role: they could be used both as regional
centres for the perusal of published manuals, indexes and guidelines that are
to be specifically made available under the Bill, and as advice centres on available
government material in general. The Dircctory could promote their role in this
respect,

7.12  Arising out of these considerations we make a number of specific recom-
mendations for the amendment of clause 6, going respectively to the expansion
of the list of matters to be included in the Directory, the matters to be considered
by ministers in approving the form of the information conveyed, and the time-
limits which should apply to the updating of such information,
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713 In expanding the list of matters to be included in the Directory, as set
out in sub-paragraph 6 (1)(a) (i), particular attention should be given to the
expression

particulars  of any arrangement that cxists for consultation with, or repre-

sentations by, bodies and persons outside the Commonwealth administration in

relation to the formulation of policy in, or the administration of, the agency,
It appears that there are a number of formal and informal arrangements for
public participation that might not qualify as arrangements for ‘consultation’ or
‘Tepresentations’ on a strict reading of this provision, One example is the provision
in the Environment Protection (Impact of Proposals) Act 1974 enabling a person
to request an agency to indicate what steps it is taking to assess the environ-
mental impact of a proposal or activity. Again there are many advisery com-
mittees established with community representatives of one kind or another:
they should be included in the Directory—and identified accordingly as accessible
to requests and representations—even if they have not established any consulta-
tive machinery of a formal kind. Other matters that should in our view be listed
are the nature of agency facilities (reading rooms, libraries and the like) that
are available for public use, and the informational literature (press releases,
statistical series, booklists, periodicals and the like) which is available from
each agency on a subscription service or free mailing list basis, We also believe that
the Directory should contain at least a summary account of the nature and
operations of the Freedom of Information legislation itself, indicating the pro-
cedures to be followed in making access requests (not least a full description
of the initial contact point for each agency); a more detailed account should
cerlainly be published in the form of a ‘Freedom of Information Handbook',
a matter to which we return in Chapter 8.

7.14  Recommendation: The list of matters required to be published under clause
6 (1) (a) should be rewritten to encompass among other things:

(a} all possible institutional avenues presently existing (and which it is prac-
ticable to identify) for direct and indirect public participation in govern-
menfal decision making;

(b) facilifies provided for physical access to agency information;

(c) informational literature available by way of subscription services or freec
mailing lists; and

(d) basic information about Freedom of Information legislation access pro-
cedures, including initial contact points for each agency,

7.15  Paragraph 6 (1) {a) requires that the information in question be published
‘in a form approved by the Minister’; clause 6 (2) states that this form
‘shall be such as he considers appropriate for the purpose of assisting members
of the public to exercise effectively their rights under Part III'. We stated our
view zbove that the information made available under clause 6 should not
simply be confined to that which is necessary to enable rights under Part IIT
of the Act to be exercised, and we recommend accordingly.

7.16 Recommendation: The matters to be considered by the minister under
clause 6 (2) in approving the form in which information about agencies and their
documents is to be published should be widened to include what is necessary to
enable members of the public:
(a} to take advantage of existing avenues for parficipation in governmental
policy formulation and decision making;
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(b) to avail themselves of agency facilities and information resources; and

(¢} to excrcise effectively the rights conferred under the Freedom of Information
legislation as a whole,

T.17  We belicve that the public would benefit far more if the informaticn in
clause 6 were revised every 6 months rather than annually. Although it may
not be feasible to publish the Directory twice each year, every alternate revision
under clause 6 could be published in a special edition of the Gazere.

FPublication of manuals and indexation of internal laws (clause 7)

7.18  Freedom of information legislation complements many principles that are
an integral part of our legal System. Foremost among thosc principles is the
rule of law, which requires that government decisions and the officials who
make them should alike be answerable to the same system of law that applies
to others. The chief way in which this principle has gained expression in our
legal system is through the cnactment of legislation that declares the rights,
obligations, powers and duties of the Execcutive, and the correlative rights, liab-
ilities and privileges of the public. However, this objective—that government
should be according to law, and that all law should be published, available and
accessible—is under challenge from the contemporary practice of enacting legis-
lation that is couched in general lerms and creates broad discretionary powers
under which the Executive is permitted to adopt internal rules, policies and
guidelines to supplement the Partiamentary word. If those internal supplements
are hidden-—inaccessible or uncbtainable by the public—the rule of law is to
that extent displaced.

7.19  That is what has happened. Almost every statute that is to be administered
by the Exccutive is affected by an internally-adepted interpretation—whether it
is part of a bound manual or another page in a file—thal may be used by an
official when a question arises as to the application of the statute. This is not
to deny that the parliamentary word does not govern, and that frequent resort
is not had to it. However, internal interpretation exists; it is a gless upon, or
supplement to, the statute and-—whether correct or incorrect, prejudicial or
favourable to the subject—it has 2 petential use. Often these interpretations
are not secret, in the sense that an interested inquirer will be denied the right
to inspeet them. Some are published, others are digested in letters of advice to
citizens, and access is given to some when that is sought. Howgever these inter-
pretations are nevertheless hidden. insofar as their existence is not readily known
and they are not published in a form that makes them as accessible throughout
the country as are the statutes which they supplement. or on occasions supplant.

7.20 A simple example will illustrate our point. The Social Services Act 1947
is a slim volume of some 200 scctions. In a broad scnse, the Act confers rights
upon the public, since it lists the circumstances and conditions under which over
four million Australians presently receive, and are entitled to receive, benefits
ranging through Age, Invalid and Widow's Pensions, Unemployment, Sickness
and Supporting Parent’s Benefits, and Family and Handicapped Child’s Allow-
ance. The Act uses a number of general phrases to confer or delimit these
entitlements, such as ‘permanent and bona fide domestic basis’, ‘of good character’,
and ‘without just cause’ and it creates an equally large number of discretionary
powers, prefaced by the expression ‘the Director-General may’. Discretionary
powers and phrases of this nature are (as they should be) confined, structured and
checked by internal interpretations and guidelines. Many officers also have to apply
these standards, and others have to police whether recipients are bong fide. There
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are an equal number of internal rules that specify procedures to be followed
by those officers in the exercise of their functions. In other instances officers
make decisions in novel situations, and their decisions and any reasons that

support them may be regarded as a guide for the future—a ruling of precedential
significance,

7.21 Many of these Interpretations, guidelines and precedents of the Depart-
ment are coliected in internal manuals. Claims have been made to this Committee
by several witnesses! that these manuals are not publicly available. The Director-
General, on the other hand, stated in evidence to the Committee that seme
were available for inspection at offices of the department.* What is clear, however,
is that nonc is available at libraries and bock shops where the Act itself can
be inspected or bought, Equally., manuals that are claimed to be available are

not prominently on view at all, i any, of the service counters operated by the
Department,

7.22  1n these circumstances this internal law-—for that is what it is—is hidden.
The rights and duties of the public can be affected by laws that are not public, The
law may cven be g misinterpretation of the statute. but is governing nonetheless.
It may correctly interpret, bur be misapplicd. Tts silent existence is unacceptable

in a system that exalts the rule of law, rather than the men and women who
administer jt.

7.23  This example can be multiplied. Hidden law can be found in the fielas of
laxation, supcrannuation, employee compensation, company registration, customs
and excise, or trade practices. Indeed one department which gave evidence (o
the Committee, the Department of the Capital Territory, estimated that it would

publish as many as 400 manuals if it were required by the Bill to make available
its internal law.s

7.24 Tt is against this background that the Committee treats clause 7 as one
of the most important clauses in the Bill, Bricfly, that clause requires each agency
to make available for inspection znd purchase alt documents that are part of
its internal law, ie., that which is defined as ‘interpretations, rules, guidelines,
practices or precedents’ that are provided by an agency.
for the use of, or are used by, the agency or its officers in making decisions or
recommendations, under or for the purposes of an enactment or scheme adminis-
tered by the agency, with respect to rights, privileges or benefits, or to obligations,
penaities or other detriments, to or for which persons arc or may be entitled or
subject.
In addition, an index of the documents containing these rules has to be prepared
and published in the Gazetie, and updated every 12 months.

7.25 It is to be noted that if a document is not so indexed and made available,
then, under clause 8, a person who is not aware of the rule in question
shall not be subjected to any prejudice by reason only of the application of that

rule, guideline or practice in relation 1o the thing done or omitted to be done by him
if he could lawfully have avoided that prejudice had he been aware of that rule,

guideline or practice,

! E.g. Australian Council of Socia) Services, Submission no. 48, incorporated in Transcript of
Evidence, p. 445; the Women on Welfare Campaign, Submission no, 113, incorporated in
Transcript of Evidence, p. 1774; cf. Department of Social Security, Submission no., 117,
incorperated in Transcript of £ vidence, p. 2140,

® Transcript of Evidence, pp. 2196-7.

¥ Submission no. 149, incorporated in Transcript of Evidence, p. 2230,
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7.26 It js interesting to note that a similar requirement appearing in the United
States Freedom of Informaticn Act has had a marked and important impact on
government administration. The provisions on internal law were predicted from
the outset as being one of the notable advances enacted by the Freedom of
Information Act, in part because of the sophisticated United States system of
administrative justice, fashioned from the constitutional requirement that indi-
viduai rights would not be affecied except by due process of law; but partly also
because of the abhorrence of secret law—a scatiment that is more universal
in ils recogaition. A recent article discussing the United States Freedom of
Enformation Act gives a description of some of the material that is now available
pursuant to the internal law provisions of that Act:

Literally hundreds of indexes ure now published, including indexes of such things
as environmental Impact statements, the outside contacts of the Federal Trade Cem-
missicners, merger clearances by the Commissien, policy directives from the
Immigration Commissioners, authorizations issued to hanks by the Federal Reserve
Board to acquire shares, invest, or undertake a merger, advisory interpretations of
the Tax Code issued to individual taxpayers by the Internal Revenue Service, the
Federal Power Commission’s instructions to oil companies, details of the different
programmes operated by agencies, and internal agency guidelines and manuals on
such things as drug analysis, supervision of recipients of federal funds, Federal-
Statc highway management, analysis of food additives, pesticides and vitamins, and
sccurity, auditing, training, administrative and legislative  policies and personnel
management. In zddition, categories of secret law that have heen disclosed pursuant
to court order include the manual for tax auditors, the Parole Commission’s guide-
lines and decisions, the Air Force's rulings on violations of the honour code, and
the criteria to be applied by prosecutors when deciding whether to prosectite,?

7.27 The support for these sections on internal law is not confined to those
cutside the Administration who use the Act. It was confidently predicted by many
promoters of the Act that, in time, the Administration would experience the
benefit of open government, and it appears that in many quarters this has
occurred. Some interesting remarks on the internal law provisions of the Unitegd
States Act were recently made by William E. Williams, a Deputy Commissioner
of the Internal Revenue Service during hearings on the impact of the Act on
law enlorcement, held by the Subcommittee on Criminal Laws and Procedures
of the Senate Committee on the Judiciary:

On balance, we believe that to date these Acts have had a beneficial influence upon
the tax administration process, Today, for example, all of the IRS administrative
procedurcs and operational handbooks, with the exception of our law enforcement
manual, are availzble to the pubiic upon request, and portions of the manual are
being published by one of the major tax services. Prior to FOI, these materials
were kept confidential, aithough subsequent experience has demonstrated no legiti-
mate tax administration function was served by this restriction. With this access,
individuals, the media and public interest groups have dene much to identify short-
comings in our procedures, which the Service, in turn, has moved to correct {e.g.,
improved publicity (o all taxpayers regarding their appeal rights, and streamlining
of our appeals procedures).

I believe that the confidence of taxpavers and tax practitioners it our administration
of the revenue laws has been cnhanced by this ability to sce for themselves, and to
comprehend the complex procedural issues inherent in the application of the tax
laws. I further believe that the growing public pressure for tax law simplification

* J. D. McMillan, *Freedom of Information in Australia: ssue Closed’, Federal Law Review 8,
(1977) 379 at p. 390,
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must be attributed, at least in part, to this greater appreciation for the administrative
complexities inherent in the curreat law. In a broader context, a January, 1978,
Harris Pell, citing a significant increase in the public’s confidence in Federal
Executive Branch institutions may well reflect, at least in part, the overall impact
of this Act.?

7.28  Part II of the Australian Bill is not as broad in its ambit, or as demanding
in its requircments, as the comparable provisions of the United States Freedom of
Information Act. However, if several amendments to the existing provisions were
made, we feel that Part 11 could operate as successfully and acceptably as its United
States counterparts. Although at first sight apparently quite far-reaching in its terms,
we feel that sub-clause 7 (1) has in fact been drafted too restrictively and, in
1ts operation, may not apply to a number of documents that should be published
or indexed. In particular, the sub-clause may not apply to some documents that
are of precedential significance, or reflect the approach adopted by an agency
concerning the interpretation or application of a particular statute. Presently the
clause applics to ‘manuals or other documents containing interpretations, rules,
guidelines, practices or precedents’ and to ‘documents containing particulars of
{a scheme administered by the agency )’ Calegories of documents which may
not be comprehended by this terminology and to which we think it should be
expressly extended include letters of advice to persons outside the agenecy and
what might be loosely described as ‘stutements of policy’.

7.29  Letters of advice 1o persons ouiside the agency. Tt is possible—and indeed
happens—that an agency may carry on a notable proportion of its regulatory
activity by way of letters of advice, A company wanting to know whether its
planned reorganisation complies with trade practices requirements, an accountant
inquiring as to the approach of the Taxation Commissioner, a citizen making
preliminary inquiry as to his or her cligibility for a benefit, grant or subsidy--
all may receive advice, on which it is understood they will act, as to the course
they should take. Such advice (even though it does not bind an agency) can,
in a practical sense, amount to internal law of that agency, beczuse it reflects
the approach the agency adopts in the adminisiration of its legislation. Certainly
it is advice that would be of intercst to another corporalion, accountant or citizen,
either contemplating 2 similar course of conduct, or whe has been treated
differently by an agency in an earlier matter. While it is possible that such advice
may be classified by some as an ‘interpretation’ or ‘guideline’ by an agency, we
see no danger, and some advantage, in having this expressly in the Bill. We
have in mind in particular that, in the early years of operation of the United
States Freedom of Information Act. agencies claimed that advisory opinions and ‘no
action’ letters were not within the scope of the internal law provisions of the Act.
Legal action was necessary to establish that thesc were part of the internal law of
an agency.”

7.30  Statements of policy. Statements are sometimes made as to the manner
in which a statute will be administered that do not amount to an interpretation
of the statvte or a statement made in the exercise of any power conferred by
the statute. Equally, the statement may not amount te a guideline to staff or a
practice direction, on how to administer the statute, since it might be designed

* William E. Williams, Statcment to Subcommittee on Criminal Laws and Procedures, United
States Senate Committee on the Judiciary, 25 April 1978, incorporated in Transcript of
LEvidence, pp. 2157-8.

® Australia, Parliament, Royal Commission on Australian Government Administration {Dr H. C,
Coombs, Chairman), Appendix Volume Two, Parl. Paper 187/1976, Canberra 1977, o. 103,
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simply to explain to the public circumstances that affect the administration of
the Act. Examples might include policy statements on budgetary allocations for
a particular program (for instance, legal ajd subsidies, or welfare benefits), or
statements on agreed Commonwealth-State arrangements that affect the adminis-
tration of an Act. Again, to ensure that statements such as these are indexed
and made available on an accessible basis, we propose that they be included
in clause 7 (1).

7.31 A further question arises with respect to documents that are used in
enforcing the law as distinct from merely admmistering it within an agency,
the emphasis in clause 7 (1) as it is presently drafted being squarely on the
latter. There is an overlap between the two concepts, and many manuals—for
instance, those on tax avoidance and evasion—may already come within the terms
of clause 7. But there are other matters about which there may be some doubt—
for example, the internal ruies relating to police fingerprinting and the use of
firearms, or the procedures followed in social security investigations—and we
believe it is important that they be expressly encompassed by clause 7. As a
matter of general principle, documents ought, prima facie, to be disclosed if
they are used in enforcing enactments or schemes administered by an agency
where a member of the public might be directly affected by that enforcement,
if they are documents containing information on the procedures to be followed,
the methods to be employed or the objectives to be pursued in the enforcement
of the enactments or schemes in question. Clause 27 of the Bjll {discussed in
Chapter 20) does, of course, provide for the exemption of certain documents
the disclosure of which would actually prejudice law enforcement in designated
circumstances, and clause 7 (4) preserves the full force of that exemption in
the present context. While it is clear that there will be many manuals on law
enforcement that will be wholly or partially exempt from publication, and
properly so, nevertheless there are non-exempt documents in this field that
should be indexed and accessible.

7.32  Recommendation: The categories of ‘internal law’ documents deseribed
in clause 7 (1) and required (subject to exemptions) to be published, should be
extended so as to clearly encompass:

(a) letters of advice (of precedential status) to persons outside the agency;
(b) statements of policy; and

(c) documents used in enforcing the law (as distinct from administering it).

7.33  Under clause 7 (2) an index has to be updated at least cvery 12 months.
We recommend that a period of 3 months be adopted. If internal law is to he
accessible, it should be made so as soon as possible. Government administration
now develops at a quick pace, legislation is amended regularly, new discretionary
powers are created at frequent intervals, internal procedures are amended as
problems are disclosed, and new precedents arise daily as novel issues arise. Un-
less these changes are notified regularly to the public, the internal law that is
indexed under the Bili will be of merely historical significance. It is clear that,
if agencies are to meet their obligations under the Bill as it is presently drafted,
they will have to prepare documents for indexation concurrently with thejr
creation. In these circumstances there is little to be lost and much to be gained
by requiring indexes to be revised at regular intervals of 3 months, We note
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in passing that the United States Freedom of Information Act requires indexes
to be amended on a quarterly basis, though in fact it is common for many
agencies to do this sconer, when the need for amendment arises.

7.34 Recommendation: Clause 7 (2) should be amended to require the publi-
cation, where necessary, of an index-updating statement at not less than 3 monthly
intervals rather than 12 monthly as presently provided.
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Chaprer 8

Processing access requests

The obligation to facilitate access (clauses © and 13)

8.1 The premise on which the whole Freedom of Information Bill is constructed
is that access to information is a matter of right and not something which is depen-
dent on a showing of interest or need to know in any particular case, We whole-
heartedly endorse that premise, which is incorporated in Clause 9 of the Bill in
the following terms:

9. Subject to this Act, every person has a legally enforceable right to obtain access

in accordance with this Act to—

(a) a document of an agency, other than an exempt document; or

(b} an official document of a Minister, other than an exempt document.
As the Attorney-General put it in his Explanatory Memorandum, this clause
‘embodics the basic principle of the legislation which is that an agency must justify
the withholding of a document instead of the person seeking access having to
justify his request’.:
8.2 We see the importance of clause 9 as more than purely formal. Not only
ought it to colour the whole approach that is adopted with respect to the inter-
pretation and application of the exemption clauses in the Rill—discussed at
length in Part C of this Report—but it ought also, in our view, to influence depart-
ments and authorities in their practical administration of the access procedures
now under discussicn as Part B. We regard clause 9, together with the even
more explicit provisions in clause 13 discussed further below, as amounting to
a clear legislative instruction to departments and authorities to do everything
in their power to clear the applicants’ path and to avoid putting any but the most
obviously necessary cbstacles in their way.

8.3 Regrettably, these points do not yet appear to have met with universal or
wholchearted acceptance. There is still something of a rearguard resistance,
discernible in the submissions to us of a number of departments and authorities,
to the fundamental character of the Bill as one based on ‘rights’ rather than ‘need’.
A number of those who made submissions or appeared before the Committce
wished to restrict the right by making it conditional upon a demonstration of
nced. The basis of this need was not clearly specified to us, but seemed usually
to be bound up with notions about the ‘reasonableness and unreasonableness’ of
requests, as one witness put it, from the departmental point of view.2 Clause 13
(3} of the Bill, which we mention below and discuss in detail in Chapter 13,
covers cases where rcquests may ‘interfere unreasonably’ with the operations of
an agency; but that is different from assessing the reasonableness or otherwise of
the request itself. This fundamental point needs to be understood clearly. The
Director-General of Social Security also argued that information should desirably
be made available only ‘when it is needed’.® He thought it worth explaring the
possibilities of creating a system which would permit access to information to be

v Australia, Senate, Freedom of Information Bill 1978. Explanatory Memorandum, Canberra, 1978
p. 5,

2 Transcript of Evidence, p. 816.

* Transcript of Evidence, p. 2181.
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‘declined on the basis that its cost is wholly out of proportion to the need which
can be demonstrated by the person who is asking for it"* However, he did not
‘feel confident that [he had] a solution that would be acceptable’ and he added
that his department would ‘comply faithfully with whatever decision emerges in
the legislation’.®

8.4 Other departments did try to suggest some ways to determine need. The
Department of Immigration and Ethnic Affairs, for example, theught that access
to information should not be extended to ‘illegal immigrants and temporary
entrants’ who were ‘without any claim to the benefits of the legislation—given
that they are not part of the taxpaying Australian community’.® The Department
alsc argued that access should be refused ‘on the grounds of potential for improper
use of information acquired’.?

8.5 We cannot accept these views, understandable though they may be. We
believe that such solutions would create more difficultics than they would solve.
On practical grounds it would be possible for those with a ‘need’ under such
legislation to claim access to information on behalf of those who had no such
legally enforceable right deriving from need. To police the operations of the Act
to prevent this happening would not be administratively feasible, Certainly it
would be very costly. Much more important, such an attempt would be undesir-
able. We are not able to discern a philosophical basis for determining need in
some agreed fashion and we believe the attempt should be abandoned.

8.6 There are certain circumstances in which individuals requesting information
should be required to establish their identity, but this is a different matter from
establishing need. The Department of the Capital Territory, for example, pointed
out that when a person seeks access to a document concerning him or herself
personally it would ‘be necessary . . . to develop procedures to ensure
that persons seeking access to personal cor confidential commercial material can
establish their identity and interest before access is given’,® We take ‘interest’ to
be used in a narrow sense. The Department of Health alse said that
specific provision may be needed to ensure that medical records are
released only to the person concerned or to the nominated doctor. In view of the
particularly private nature of medical records it is suggested that consideration
could be given to the adoption of requirements firstly, that an applicant should
produce proof of identity when applying for access to his medical record and
secondly, that the nomination of the doctor, where the record is not to be directly
disclosed to the person seeking it, must be made in writing.?

It is clear that departments are well able to establish suitable procedures.

8.7 If, as seems clear, the idea of a right of access to information is not well
understood and accepted throughout the public service, then work still needs
to be done inside the public service to clarify that ‘basic principle’ of the lepis-
lation. This is a task for departmental management which must be undertaken
without delay, and with support from other agencies as appropriate.

t Transcript of Evidence, p. 2182.

5 ipid.

8 Submission no. 158, incorporated in Transcript of Evidence, p. 2331,
7 ibid.

8 Submission no. 149, incerporated in Transcript of Evidence, p. 2231.
* Submission no. 83, incorporated in Transcript of Evidence, p. 1031.
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8.8 Clause 13 (4) requires an agency to assist a person making a request to
comply with the legislation:
{4) It is the duty of an agency, where practicable, to assist a person who wishes to
make a request, or has made a request that does not comply with this section or has
not been directed to the appropriate agency or Minister, to make a request in a
manner that complies with this section or to direct a request to the appropriate
agency or Minister.
An inquirer may often necd to be teld that the request should be put in writing
or that it should be directed to a particular agency or minister—to permit, in
short, the provisions for making a request described above to be met. As the
Attorney-General has explained it, this means that ‘an agency must therefore
attempt to assist a person who has made a request that does not svfficiently
identify a document to provide sufficient information to identify the document
concerned or to specify within a broadly stated subject matter the particular
document to which access is sought’.? Clause 13 (5) reinforces this provision by
providing that requests for access should not be refused without giving the
inquirer a reasonable opportunity of consultation with a view to removing the
barrier to access.

8.9 These are important provisions, even to people who are knowledgeable
about government and have a reasonably clear idea about the nature of the
documents they seek. As the Freedom of Information Legislation Campaign
Commitiee pointed out:
since there is no requirement that internal filing indexes be released, or that lists of
such things as committee reports be prepared, few requests will be zble to identify
particular documents and might be regarded as framed by reference to subject-
matter . . . It wiil be difficult for a person who does not have substantial
knowledge of any agency's filing system or record holdings to challenge an assertion
that it would be burdensome to locate those documents. Any request should be
answered which sufficiently identifies a document to enable it to be located. ™
The ‘duty’ placed on agencies ‘to assist a person who wishes to make a request’
was commended in numerous submissions made to the Committee. We note
that the Attorney-General has himself claimed that this positive obligation on
agencies to assist applicants is a fcature of the Australian Bill, not found in
the United States legislation,

8.10 While we thus welcome the inclusion of clause 13 (4) in the Bill, we
belicve that it should be strengthened, by the deletion of the words ‘where prac-
ticable’, to make it unequivecally clear that it is the duty of an agency to assist
a person to make a requesi. Tt may be said that this would be to place too
heavy a burden upon departments to be helpful with requests which are without
merit. But this objection is unacceptable to us. This is not because we think that
all requests will indeed have merit. There are bound to be inquiries which are
of a frivolous or vexatious nature. This is not a situation peculiar to freedom
of information. Al} government organisations recsive a propartion of frivolous
requests but they cannot refuse co-operative scrvice gencrally because of the
actions of a few. We do not support such frivolous requests but neither do we
exaggerate their significance.

8.11 More significant are those requests which cannot be accommeodated under
the Freedom of Information legislation, bat which are made for guite defensible

19 Explanatory Memorandum, cited footnote 1, p. 8.
11 Submission no. 9, incorporated in Transcript of Evidence, p. 116,
12 Australia, Senate, Hansard, 9 June 1978, p, 2698,
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reasons. Countless requests are made for information which the government simply
does not have. By no means will all these requests be made frivolously or with intent
to waste the government’s time. Many will come from individuals who want infor-
mation and look to the government to provide it. This is legitimate, cven if they are
going to the wrong place. It is important that citizens, courteously, be told this.
Indeed such explanations should be part of the informal procedures which take
place before formal requests are made under the legislation.

8.12 'There is, however, a point which may appear to lie in the opposite
direction. The Australian Advisory Council on Bibliographical Services put the
issues well in its submission to the Committee when it pointed out that clause
13 (4) ‘is open to some abuse’ if the assistance given to inquirers turns out to
be ‘on the agency's terms’. The inguirer could be ‘placed in the position of
having to give considerable information to the agency, information which many
people may not want to give’.™ It is right that departments and authorities
should be under a positive obligation to assist applicants for information. But
this means all applicants. Departments must not be helpful to some applicants
and unhelpful to others: that would be to introduce a hidden ‘needs’ criterion
dependent upon bureaucratic preference or prejudice. We emphasise again,
however, that clause 13 (4) is valuable and that a positive statement of depart-
mental obligations can be met by a straightforward change to it.

8.13 Recommendation: The words ‘where practicable’ should be omitted from
clause 13 (4) in order to make unequivocally clear the responsibility of agencies
to respond helpfully to persons making requests.

8.14 Here as elsewhere, to give this recammendation force will require some
positive action from government agencies. The significance of sub-clauses 13 (4)
and (5), and indeed provisions like clause 9 making it clear that access to infor-
mation is a matter of right rather than need, must be brought systematicaily to
the attention of those public servants who will receive and process freedom of
information requests. The supervisors of staff at counter and inquiry positions
will be in an especially important position. A further way to support the intent
of the legislation, then, will lie in the fields of staff training and development.
We have emphasised this in general terms already in Chapter 6; and we emphasise
it again in the present context.

8.15 Recommendation: The training given to public servants to equip them to
implement the legislation should emphasise the underlying principles of the legis-
Jation and make it clear that the assistance they give inquirers should be given
in an equitable, even-handed way without regard to the public servant’s view as to
the quality of the application or its likely outcome.

A Freedom of Information Handbook

8.16 Action is also necessary to ensure that agencies are helpful to potential
applicants for documents even before inquiries under the legislation are made.
To a great extent the publication of maruals and indexes, as provided for in
clauses 6 and 7, is designed to ensure this, and we have discussed those clauses
at length in the previous chapter. However, it is also important that agencies,
or the government as a whole acting on their behaif, should draw the attention
of members of the public to their rights under the legislation. They must take
an active part in doing this. It is also in their own interests that they do so: an
informed public will not create administrative difficulties of the sort apparently
feared by so many officials.

13 Submission no. 75, p. 22.
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8.17 A number of submissions to the Committee argued these points. The Law
Institute of Victoria, for example, criticised the Bill because it ‘does not require
that guidelines for the making of an application be published and made freely
available to the public’.}* The Women's Electoral Lobby (Victoria) assumed ‘that
some sort of guidelines will be drawn up for the public so that the workings of
the legislation and procedures which are to be followed will be explained’.’® We
are not so confident. Special action needs to be taken by departments if this is
to happen and particular attention must be paid to the language in which any
such explanatory material is writtcn or otherwise disseminated. The submission
of Mrs K, Millar thus said that attention must be paid to ‘people whose native
language is not English’'® and a representative of the South Australian Council
of Social Service also spoke of the need for an explanatory brochure in ‘lay
language, the language of the people’.?”

8.18 We support these arguments and believe that a handbook explaining the
operation of the legislation and nature of the rights conferred by it would meet
the difficulties identified. Such a handbook should be distributed free or at a
minimal charge and weculd inclade such matters as explanations in plain language
of the working of the legislation; examples of government documents which
might be of interest to citizens; explanations of the different sorts of information
that are available—documents, tape recordings, computer printouts, maps and
so on; indications of the limitations to the Act (for example, departments will
not do research for people or analyse documents or collect information that
they do not have); indications of the scope of exemptions under the Act and of
the appeal provisicns and procedures; references to rclevant agency publications
and contact points; examples of how to write or telephone a department; advice
that requests should be as accurate as possible to avoid searching and to keep
costs down; and full details of the fee structure, giving illustrations and explaining
ways in which waivers or reductions of fees and charges can be sought.

8.19 A good example of what we have in mind is the Citizen’s Guide on How to
Use the Freedom of Information Act and the Privacy Act in Requesting Govern-
ment Documents prepared in the United States by the House of Representatives
Committec on Government Operations.’® In Australia, such a handbock could
well be prepared in the first instance by the Attorney-General's Department,
which will have the gencral responsibility for overseeing the administration of
the freedom of information legislation. Tt may be desirable for those departments
and authorities which are likely to be heavy recipients of freedom of information
requests to produce their own handbooks, brochures cr other such literature.
Certainly we believe that the basic handbook we propose, or if necessary some
abbreviated version of it, should be published not only in English but also in
the principal migrant languages.

8.20 Recommendations:

(a) Preparatory work should commence at once on the production of a Free-
dom of Information Handbook, explaining the nature of the rights con-
ferred by the Freedom of Information Iegisiation and the procedures by
which they might be exercised.

1% Submission no. 112, p. 4.

15 Submission no. 7, incorporated in Transcript of Evidence, p. 366.

1% Subrmission no. 120,

17 Transcrip! of Evidence, p. 1807,

18 United States, House of Representatives, 4 Citizen’s Guide on How to Use the Freedom of
Information Act and the Privacy Act in Requesting Government Documents: Thirteenth Report by
the Corumittee on Government Operations, House Report no. 95-793, Washington, 1977,
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(b) Such handbook should be written in plain and accessible English, produced
also—if necessary in abbreviated form—in the principal migrant languages,
and distributed free or at a minimal charge.

(¢) The Attorney-General's Department should have the responsibiity for
producing the basic handbook, but other agencies should consider, where
appropriate, producing their own information brocheres and other
publicity.

(d) The basic handbook if possible should be available at the time of proclam-
ation of the legislation, but delays in its production at that time should net
be used as an excuse to delay such proclamation.

Form of requests (clause 13)

8.21 Clause 13 (1) states that a person who wishes to obtain access to a
document ‘may make a request in writing’ to the agency or minister concerned.
Oral requests for documents may in practice evoke an affirmative agency response
in certain circumstances, but they will not have any formal status under the
present legislation. (In technical terms, the satisfaction of such requests will
be contingent upon the exercise by the minister or agency of the residual discretion
conferred by clause 12.) This is made clear—but not as clear as it could be—
by clause 16 (1), which provides, among other things, that ‘where a request is
dulv made . . . the person shall be given access to the document’. In
his Explanatory Memorandum, the Attorney-General states that ‘the only formal
requirement comprehended by the term “‘duly made” is that the request be in
writing’,?® He goes on to note that further formalities are required if a request
is to cvoke not merely an access response, but a response within the 60 day
time limit fixed by the Bill: this follows from clause 17 which requires, as &
conditicn of this fime Hmit being satisfied, that a request be both ‘made in
writing and . . . expressed to be made in purstance of this Act’.

8.22 We make it clear at the outset that we accept the appropriateness of this
general scheme. It must be acknowledged that it is difficult administratively to
contemplate a system where statutory obligations could be founded on other
than written requests. Equally, we regard it as not unreasonable that an applicant
who wishes to specifically rely on the Freedom of Information legislation in
making his request, and in particular to get the benefit of such time limits on
response as that legislation imposes, should be required to expressly make clear
that his request is made pursuant to that legislation. There is a difference between
freedom of information requests and those made, for example, by school children
seeking project material, and we would not regard it as approptiate that an
agency should be bound by the present legislation to meet strict time limits in
relation to the latter {althcugh, needless to say, we of coarse believe that agencies
should meet such non-freedom of infoermation requests as scon as possible).
But while we do accept the general scheme, we make the point that it does not
emerge as clearly as it might from the language of the Bill. The Attorney-
General’'s Memorandum makes clear the intended relationship between the
formality requirements in clauses 13, 16 and 17, but the language of the Bill
does not. Matters would be assisted in this respect if the expression ‘duly made’
in clause 16 (1) were abandoned in favour of the expression ‘made in writing’,
and we recommend accordingly.

19 Explanatory Memarandum, cited footnote [, p. 10
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8.23 Recommendation: For purposes of clarification, the requirement in clause
16 (1) (a) that a request be ‘duly made’ should be replaced by one that it be
‘made in writing’.

824 We commend the simplicity of the requirement that requests simply be
made ‘in writing’. There are no provisions requiring the use of special procedures
or forms of requests, and this is as it should be. (This is not to say that it might
not be appropriate to spell out in regulations or the proposcd handbock a pro
forma request—but as a guide rather than a mandatory direction.) Simple pro-
cedures are best. However, procedures which appear simple to the educated
or experienced may be mysterious to other people. Making a written request
may not be simple to them, but their legitimate desire for governmental infor-
mation will not be any the less for that.

8.25 Many welfare groups, such as the South Australian Council of Social
Service and the Women on Welfare Group, urged these considerations strongly
upon us. Requests for informaticn from government come in many forms; they
are certainly not all made in writing or to the correct ‘address of the agency
or of the Minister” (clause 17 (b)). It is essential that the provisions of the legis-
lation are not interpreted so that it is easily operated only by the knowledgeable or
by those who are aiready so adept that they scarcely need its help. The present
Bill contains in sub-clauses 13 (4) and (5), and in clause 14 which relates to trans-
fers of requests, provisions which make possible its flexible application in this
respect, and we make no specific recommendations for changing them. We do
emphasise again, however, the crucial importance of their being interpreted and
applicd with sensitivity.

8.26  Many requests will not be made in writing initially, and some may remain
unwritten even though the request for information is successful. The proportion
of written to non-written requests will vary from agency to agency. The Depart-
ment of Employment and Youth Affairs, for example, said that it
would envisage thatr the great bulk of requests would be for access to personal
records and would not be in writing. Tt is estimated that eighty per cent of such
requests will not involve consideration of potentially exempt material. These ‘simple’
requests could be dealt with by local office counter stafl.20
Other departments, particularly those concerned primarily with policy matters or
those which have restricted functions of scrvice delivery, will probably receive
written requests as a matter of course and this has been in fact the assumption
of most departments. We trust that in respect to those service-delivery and other
departments where a high percentage of requests can be expected that are not in
proper form, the attitude of the Department of Employment and Youth Affairs
will prevail, and such requests will either be met anyway where it is convenient to
do so, or the applicant wili be given every assistance to put his application in
proper form.

8.27 Whereas the interests of the applicant are protected by sub-clauses 13 (4)
and (5), sub-clauses 13 (2) and (3) are largely directed towards protecting the
interests of the agency. Clause 13 (2) provides that:
a request shall provide such information concerning the documents as is reasonably
necessary to enable a responsible officer of the agency, or the Minister, as the
case may be, to identify the document.
While the language of clause 13 (2) cannot reasonably be objected to, it is again
important that it be approached by public servants in the right spirit, and with

2% Submission ne. 164, para. 4.16.
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due appreciation of the difficulties confronting most applicants—even with the
help of the material required to be made availabie under clauses 6 and 7-—in
identifying with greater precision the particular documents they want. Similar
considerations apply to clause 13 (3)—dealing with categorical requests, compli-
ance with which ‘would interfere unreasonably with the opcerations of the agency’
——which we discuss in detail in Chapter 13. It is a matter, in essence, of balancing
sub-clauscs (2) and (3) against sub-clauses (4) and (5); since it is the agency
which will largely determine haw the balance works out, its officers must approach
this part of the legislation with a full understanding of it, and with scnsitivity to
the underlving aims of the legislation as a whole.

Transfer of requests (ciause 14)

8.28 However well agencies preparc for the legislation and however well they
deal with particular requests which come to them, it will of course be the case
that not all requests will be sent to the right agency. Clause 14 thus enables the
transfer 1o the appropriate agency of requests for access to documents that have
been sent to the wrong agency or that involve the functions of another agency
more closely than those of the agency which received the request. This is a
necessary pravision which will demand thought from agencies if it is to work
properly. It is clear from clause 14 (2) that requests which are transferred from
one ageney to another do not have any effect on the time limits which apply.
That is to say, a request is deemed to be received in a second agency at the time
the request was made to the first agency. Departments and authorities cannot
therefore transfer requests among themscelves in order to keep the time limits
running by a process of multiple transfers of requests. There may still be
problems: because time is running, some agencies may be tempted to argue that
transfezred requests which are received rather late will interfere, say, with their
ordinary operations, and they may thercfore attempt to claim exemptions under
clause 13 (3).

8.29 There are, however, good reasons for departments making prompt transfers
of requests. Only by doing this can they ensure that inquircrs are not sending the
same tequest to many different agencies in the hope of getting better treatment
from one of them. If there are to be uniform standards throughout the public
service, then rapid transfer of requests is essential. This underlines the fact that
departments will have to develop consistent procedures to guide the transfer of
requests. We were not reassured by the evidence we heard. In fact this issue seems
to have generatad very little attention. The Public Service Board said that consul-
tation between departments would be necessary. But more needs to be done. As
the Postal and Telecommunications Department said ¢ . . it could be a
difficult judgment whether the subject matter of a document has a closer connection
with a statutrory authority than with the Minister or his Department’.?* Tt would
appear that the Attorncy-General’s Department, as the Department responsible
for the overall administration of the legislation, wenld be in the best position to
co-ordinate the development of guidelines in this area, and we recommend
accordingly.

8.30 Recommendation: The Attorney-General’'s Department should, in consual-
tation with the agencies most closely concerned, consider the arrangements which
will guide transfers from one agency to another, and formulate guidelines for the
effective administration of all aspects of clause 14.

2t Submission no. 98, incorporated in Transcript of Evidence, p. 950.
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Requests for non-written information (clause 15)

8.31 Clause 15 (1) provides for the granting of access where information does
not exist in discrete form in documents of the agency but could be put into such
form through the use of a computer or through the making of a transcript from
a sound recording, Clause 15 (2) enables an agency to refuse a request if doing
this would interfere unrcasonably with the operations of the agency; an appeal
against such refusal lies to the Administrative Appeals Tribunal.

8.32 These provisions, particularly as they rclate to computer-stored inform-
ation, have been the subject of seme criticism. It is at this point, as one submission
put it, that the Bill ‘is most like a frecdom of access to documcents instrument
and least like a real freedom of information initiative’; it was argued that an
agency ‘may legally avoid answering questions from the public on the grounds
that the question does not constitute a request for access to any existing document,
storage or transcript’.®? At the very least it does appear that clause 15 may permit
certain sorts of information to be unrecoverable under the terms of the legislation.
As the submission of Mr P. R. Munro suggested, ‘clause 15 provides a procedure
enabling an agency to search its computer records’ but the ‘opaque legalistic and
discretionary means of including computer records within documents covered by
the Act is to be contrasted with the extremely explicit definition of “information
storage device” contained in clause 3 of the Audit Amendment Aet 1978, .. . it
should be made abundantly clear that the matters coming within the definition
of “information storage device” will require adequate identification and definition
as being within “ a category of documents maintained” under clause 6.%% This
view received some confirmation from the Chairman of the Public Service Board
who indicated that information would probably not be available if a new pro-
aram for its retricval had to be written. As he put it ‘i data is held in an
organization but it is not accessiblc even to the permanent head unless he
authorizes a major research program or, alternatively, diverts the computer
programs to produce a mew stream of information, that does raise a question as
to whether that information is available’.**

8.33 We belicve that, by and large, it would be an unreasonable interference
with the operaticns of an agency to require it to write a wholly new program for
the retrieval of information stored in a wholly different, or differenily aggregated,
form, in computer data files. It would not, on the other hand, be at all unreason-
able for it to be required to supply to an applicant particular data which can
readily be printed out without the necessity for a new program to be written at
all. Between thesc extremes there arc a number of intermediate situations which
can be cnvisaged, where modifications to an existing program are required to
a greater or lesser extent. How each agency might handle such requests is
essentially a decision for it to make: we make rccommendations in Chapter 11
below which would enable it to recover an appropriate fee for the amount of
computer and computer finance time involved, and no doubt this would be a
relevant consideration for the agency to weigh. The only specific recommendation
we make with respect to clause 15 is the modification of the language of sub-
clause (2) to bring it into ling with our proposed amendment to clause I3 (3),
discussed in Chapter 13 below. Although it may not make an important diflerence
to the legal meaning of the sub-clause to express the requisite degree of inter-
ference as ‘substantial and unreasonable’ rather than merely ‘unreasonable’, we

22 Nr R. Clarke, Submission no. 3. p. 3.
83 Submission no. 12, incorporated in Transcript of Evidence, p.601.
M Transcript of Evidence, p. 883,
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believe this kind of terminology will convey more precisely the spirit of what is
intended, and help to ensure that this escape route is not relied upon by an
agency morc than is absolutely necessary.

8.34 Recommendation: The gualification in clause 15 (2) should be amended to
require that compliance interfere ‘substantially’ as well as ‘unreasonably’ with
the operation of the agency.

Time limits (clause 17)

8.35 Clause 17 requires an agency (o ‘take all reasonable steps to enable the
applicant to be notified of a decision on the request as soon as practicable but in
any case not later than sixty days after the day on which the request is received’.
For the time limits in this clause to apply to a request, it must be made in
writing, cxpressed to be made pursuant to the Act, and it must be sent to a
specificd address of the agency. The sixty-day time limit, it must be stressed, is
the maximum time within which an agency is required to respond. The phrase
‘as soon as practicable’ has 2 force which applies regardless of what the maximum
time limit may be. Under clanse 39, complaint of unreasonable delay may be made
to the Ombudsman befere that time has expired, and if he is satisfied that in all
the circumstances the delay is unreasonable, the agency’s attitude may be treated
as a refusal so that an immediate appeal lies to the Administrative Appeals
Tribunal.

8.36 We note the Attorney-General’s observation that ‘in many cases it ought
to be practicable for an agency to make a decision on a request in less’ than the
time limit.?* A number of departments have indicated clearly that they recognise
this fact. The Director-General of Social Security for example said that depart-
menis had a ‘moral obligation’ to respond to requests as quickly as possible. He
said that his department ‘would undertake to make the minimum use of “the
sixty-day rule” consistent with carrying out [its] functions’.?® The Chairman of
the Public Service Board also said that
the 60 days was simply a safety valve to cope with the unknown . . . it may
prove, in the light of experience, that a much shorter peried is easily workable;
and . . . even if on occasions it takes 60 days, 1 would expect that in most
cases it would be done more quickly.??

8.37 Where information iy readily to hand and there are nec difficulties in
releasing it, then it should of course be speedily released. This is well understood.
By the same token, an agency must tell an applicant as soon as practicable if it
intends not to release a document. This decision cannot be kept quiet until the
end of the time period as a delaying or intimidating tactic. If the time period
cannot be met for special circumstances, such as staffing absences or natural
disasters, then this should be communicated to the applicant. The language of
the present clause 17 is such that no further amendment is required to ensure
this obligation as a matter of law, but we believe, as a practical matter, that the
point needs to be emphasised.

8.38 The sixty-day time limit itself has been vigerously opposed by many non-
departmental witnesses, The Sydney Morning Herald, for exampie, thounght it

25 Explanatory Memorandum, cited footnote 1, p. 11,
*8 Transcript of Evidence, p. 2215,
2% Transcript of Evidence, p. 871,
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‘absurdly protracted’; the Victorian FOIL Committee that it was ‘too long;
CAGEO that it was ‘excessive’. The ACOA summarised a common view in saying
that

The allowance of 60 days to decide requests may in some cases be justified having
regard to existing reference aids, registry systems, and the likely need to secure
advice on the application of the Bill or Government policy. However, for the general
run of cases the limit creates an excessive, and secmingly needless potential for
delay.2®
We strongly sympathise with these views. We recognise that departments in
general opposed a reduction for recasons of administrative convenience, However
departmental pesitions were not closely argued and there were differences of
opinion among departments.

8.39 There was no disposition on the part of departments or authorities (o
argue for an extension of the sixty-day period. The Department of Primary
Industry and the Department of Foreign Affairs, for example, thought that the
period was ‘reasonable’ and the Department of Health ‘endorsed’ it. The Public
Service Board summarised public service reaction as follows:
The bulk of the respondents were not confident of being able to meet a response
time less than 60 days . . . without significant additional resource costs. Most
anticipated an unmeasurable but probably significant increase in the time of senior
officers if a 28 or 14 day response time were introduced. Departments generally
supported the existing 60 day provision with the comment that it would be in their
interests to respond as soon as possible within this period, Many drew attention to
the appeal provisions of the Bill in relation to the response time arrangements. Many
considered that responses to all requests within 28 or 14 calendar days could not be
achieved within existing resources without defrimenta! effects on normal engoing
functional tesponsibilities.2®

There werc however differences of opinion among depariments as to the extent
to which, if at all, the period could be reduced. Some of the smaller agencies
thought that the period might be reduced without undue difficulty to their oper-
ations, The Trade Practices Commission (TPC), for example, said that:
Because the extent of the Commission’s records is comparatively limited it does
scem . . . that most requests for access could be the subject of decision within
28 days, so that if the time limit were reduced from 60 days to 28 days [it is
doubtful] whether any increase in staff resources would be needed.??
QOther agencies emphasised various circumstances of staffing and demand which
could influence their position, The Department of Veterans’ Affairs, for example,
said that:
Based on our predictions of future workloads and given that adequate staff is
available, the 60 day limit would probably have little adverse effect on the Depart-
ment’s operations. With the above provisos it is felt that the 28 day limit could
be met on most occasions.?!

The Australian Government Retirement Benefits Office {(AGRBO) said that:

The contracting of the time in which decisions on requests should be notified from
60 to 28 days would not present difficulties for straight forward requests for AGRBO

28 Submission no. 42, incorporated in Transcript of Evidence, p. 915,
23 Public Service Board, FOI Survey January—Febrnary 1979. Notes on Departmental Responses
to 28 February 1979, incorporated in committee document no. 41, para. 13.
30 Reply of 22 February 1979 by TPC to Public Service Board survey on resource implications
of Freedom of Information Bill (PSB Survey) incorporated in committee document no. 41, p. 2.
31 Reply of 16 February 1979 by Department of Veterans’ Affairs to PSB Survey incorporated
in committee document no. 41, p. 2.
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material if the additional staff resources envisaged were available and access to
prior documents was excluded, 28 days might well be too short for more complex
requests and transferred requests (Clause 14) and would certainly be too short if
there was access to prior documents not held by the AGRBO.*

There was support for a phased reduction of the time limit from the Australian

Bureau of Statistics (ABS) which said that:
On the assumption that the ABS will not be inundated with requests, there should
not be a great impact on resources if the period for the notification of requests was
reduced from 60 days to 28 days. Due to the unknown nature and level of demand
for access to documents, particularly in the early stages, it may be advisable to
start the period at 60 days, say, and reduce it later, if practicable, to 28 days, say.
To reduce the period to 14 days would have a significant impact bceause experience
has shown that the shorter the period allowed, the greater the use of higher level
stafi who can formulate sensible recommendations from examinations of ad hoc
requests.33

8.40 The Committee has weighed these views against the suggestions from
non-departmental witnesses who suggested a range of possible reductions. A
number suggested that twenty-eight days would be preferable (for example the
Woemen's Electoral Lobby); others suggested fourteen (for example CAGEO);
others suggested more complex arrangements such as fifteen to twenty days with
an extension if necessary to sixty (for example the Library Association). A large
number suggested that ten days, or ten working days, would be sufficient (for
example The Sydney Morning Herald, The Advertiser, the Queensland Council
for Civil Liberties, the Australian Council of Social Service and the Hon, Lionel
Bowen M.P.}.** Phasing-in arrangements were also supported by some witnesses,
including the Young Liberal Movement of Ausiralia (N.S.W. Division) and the
ACOA. The latter said, for example, that:
Having regard to the Government’s apparent failure to allocate resources necessary
to prepare the Service for administration of a Freedom of Information policy, it may
be appropriate for the Committee to reccommend that the time limit be retained at
60 days, to be reduced to 10 days 18 months from the coming into operation of
the Act.?3

8.41 Most of those criticising the present sixty-day provision and urging its
reduction have pointed by way of comparison to the ten-day initial limit which
prevails in the United States. It is often not appreciated by those who have
made this distinction that the United States reference is to ten working days, and
that the proper comparison, given the Australian reference to calendar days, is
not between sixty and ten, but between sixty and fourteen (or more than fourteen
during holiday periods). It remains true, however, that—with the exception of the
CIA and the FBI, both of which have been subject to an extraordinary and con-
tinuing avalanche of requests—the ten working day limit in the United States has
proved to be thoroughly workable. Writing in 1977, Harold C. Relyea, the United
States Library of Congress freedem of information expert, stated that:

an examination of somewhat incomplete information supplied by approximately

ninety federal agencies in their 1975 FOT Act reports clearly indicates that the vast

™
3

Reply of 20 February 1979 by AGRBO to PSB Survey incorporated in committee document
no. 41, p. 4.

3% Reply by ABS to PSB Survey incorporated in committes document no. 41, p. 3.

#% Submission no. 111, p. 3; submission no, 128 ingcorporated in Transcript of Evidence, p. 1893;
submission no. 19 incorporated in Transcript of Evidence, p. 1341, submission no. 48 incorpo-
rated in Transcript of Evidence, 438; and submission no. 2, p. 3.

Transcript of Evidence, p. 915.
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majority of them are experiencing little difficulty in complying with the response
time frame. Only about a third of these agencies cited any instances when they
found it necessary to seek a ten-dav extension of an administrative deadline and
of these, only six entities, excepting the Central Intclligence Agency and the Justice
Department, found it necessary to obtain such an extznsion in more than a
dozen cases.?®
More recent commentaries indicate ne basic change in this state of affairs, apart
from a substantial improvement in the FB{ backlog. While acknowledging, here
as elsewhere, the danger of excessive reliance on overseas precedents, the
United States experience does lead us to believe that there is at least a prima facie
case for significantly reducing the sixty-day limit which is proposed for Australia.

8.42 The unfamiliarity of the freedom of information concept in this country,
and the administrative pressures—particularly in the present economic and
financial climate—that will undoubtedly be associated with its introduction, lead
us, however, to be somewhat cauticus in our rccommendations in this area. We
are of the opinion that a reducticen in time limits can and should be accomplished,
but that such reduction sheuld be gradually phased in, rather than achieved at
the outset on a once and for all basis. We have made clear in Chapter 6 our
inability to cstimate with any real precision the impact that the Freedom of
Information legislation will have on departmental and authority operations: the
legistation will need to be in operation for some time for its impact on agency
resources to be fuily and accurately assessed, While any figure that may be
specified has of necessity a somewhat arbitrary character, we have determined,
after full consideration of all the evidence supplied to us on this issue—par-
ticularly from the agencies themselves—that the sixty-day time limit should be
reduced to ferty-five days two years after the legislation has come into operation,
and to thirty days after four vears. Further reductions, which we would certainly
like to believe are possible, should depend on reviews of the legislation as it is then
operating. We believe that the Initial two-step phased reduction down to thirty days
should be specificaily incorporated into the text of the Bill. It may be that
circumstances will emerge that make the attainment of even these limited
reductions quite impossible. In order to allow for this contingency, but to ensure
Parliamentary debate of the guestion while at the same time avoiding the
necessity for formal legislative amendment, we propose that any such waiver of
the reduction clause should require approval in the Parliament by affirmative
resolution. (Technically, this could most satisfactorily be accomplished by the
promulgation of a regulation expressed to take effect only upen an affirmative
resolution of both Houses: sce further the discussion in Chapter 12.)

8.43 Recommendations:

(a) the Bill should provide for the reduction of the sixty-day time limit
prescribed by clause 17 to forty-five days two years after the legislation has
come into operation, and to thirty days four years after its operation,

(b) Further reductions in the time limit are in principle desirable, but should
wait upon future reviews of the Jegislation’s operation.

(¢) Either or both of the imitial time reduction steps should be capable of
waiver only by an affirmative Parliamentary resolution.

3% H, C. Relyea, ‘The Provision of Government Information: The Federal Freedom of Informa-
tion Experience’, Canadian Public Administration, vol. 20, summer 1977, pp. 338-9.
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Chapter 9

Making the access decision

Duty and discretion in decision making (clanses 16 and 12)

9.1 The basic duty of the decision-maker is expressed in unmistakeable terms in
clause 16 (1) ol the Bill:

1. Subject to this Act, where—

(a) a request is duly made by a person to an agency or Minister for access to the

document of the agency or an official document of the Minister; and
(b) any charge that, under the regulations, is required to be paid before access is
granted has been paid,

the person shall be given access to the document in accordance with the Act,
This mandatory ‘shall’ language is of course immediately gualified by sub-clause
(2), which provides that ‘An ageney or Minister is not required by this Act to
give access to a document at a time when the docament is an exempt document’,
But we regard the layout of clause 16—the way in which the duty to grant
access is first stated more or less absolutely, and only then subjected to qualifica-
tion—as more than simply a matter of convenient drafting form. We see it as a
clear statutory direction to dccision-makers o approach their task on the basis
that there is a presumption in all cases in favour of disclosure, with the onus being
squarely on the decision-maker to establish that the document in question is in
fact exempt, rather than being on the applicant to establish that it is not. In this
sense, clause 16 may be regarded as extending and reinforcing the basic under-
lying theme of the Bill, expressed in clause 9 (and discussed by us in Chapter 8),
that access to information is a matter of right, and not something that has to be
established by the applicant on any basis of interest or need to know.

9.2 The bias of the Bill in favour of disclosure is further demonstrated by clause
12, which makes it clear that cven if the decision-maker is satisfied that a
particular document comes within one or other of the exemptions specified by the
Bill, that is by no means the end of the matter. The absolute duty to disclose a non-
exempt document is not accompanied by the duty not to disclose a document
which is exempt. The decision-maker still has a residual discretion to disclose,
conferred upon him by clause 12 in the following terms:
12. Nothing in this Act is intended to prevent or discourage Ministers and agencies
from publishing or giving access to documents {including exempt documents), other-
wise than as required by this Act, where they can preperly do so or are required
by law to do so.
It is to be noted that this clause refers not only to other competing statutory
obligations to disclose, but allows the agency to grant access to an exempt docu-
ment simply where it believes it can ‘properly’ do so. ‘Properly’ here is not a
term of legal art: we read it rather as a invitation, which we wholly support, for
decision-makers to apply a commonsense rather than narrowly technical approach
to the application of the Bill’s exemption provisions, and to confine their refusals
to disclose only to those cases where there would be almost universal CONSENnsUS
that goed government demanded it.

9.3 The question arises, however, as to whether the Bill should not be even
more explicit on these matters than it is already. Does the language of clauses 9,
12 and 16, to which we have referred, clearly convey to the ordinary reader the
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principles we have suggested are embodied in them? Is there a need for some
mere explicitly stated incentive for officials to carry out these principles? Sheuld
there, indeed, be sanctions of some kind incorperated in the Bill creating penalties
for those whe do not?

9.4 There were scveral individuals and organisations who argued that the
legislation should contain, as the Women’s Flectoral Lobby (Victoria) put it
‘a clear statement of the intent of the legislation . . . [or a] stated phil-
osophical commitment to the right of the individual to obtain access to
information’.! The Freedom of Information Legislation Campaign Committes
(FOIL) similarly wanted the legislation to contain ‘a general exhortation
embodying the spirit of the Act’, to the effect that it ‘shall be administered with
a view to making the maximum amount of government information promptly
and inexpensively available to the public’.2 We are persuaded of the merits of
the Bill containing seme more explicit provision of this kind. The logical place
for its inclusion would be as a supplement or extension to clause 9. We note
that there has been an increasing tendency in recent years for Commonwealth
Acts to embody statements of general guiding principle, not necessarily justiciable
in themselves, but important insofar as they constitute a clear legislative direction
as to the spirit in which the Parliament wants to see the Act administered.
Recent examples of this kind appear in the Family Law Act 1975 (s. 43); the
Adminisirative Appeals Tribunal Act 1975 (s, 36 {(4}); and in the 1977 amend-
ments to the Broadcasting and Television Act 1942 (s. 19 (3)): and the Australian
Security and Intelligence Organization Bill 1979 (cl. 20).% A provision of the
kind we are suggesting for the present Bill would be neither unique nor
revolutionary.

! Submission no. 7, incorporated in Transcript of Evidence, p. 367.
* Submission no. 9, incorporated in Transcripr 6f Evidence, p. 166,
¥ The relevant provisions are as follows:
Family Law Act 1975
43, The Family Court shall, in the exercise of its Jjurisdiction under this Act or any other
Act, and any other court exercising jurisdiction under this Act shall, in the exercise of 10
that jurisdiction, have regard to—

(a) the need to prescrve and protect the institution of marriage as the union of a man
and a woman to the exclusion of ail others voluntarily entered into for life;

{(b) the need to give the widest possible protection and assistance to the family as the
natural and fundamental group unit of society, particularly while it is responsible 35
for the care and education of dependent children;

() the need to protect the rights of children and to promote their welfare; and

(d) the means available for assisting parties to a marriage to consider reconciliation or 44
the improvement of their refationship to each other and to the children of the marriage,

Administrative Appeals Tribunal Act 1975

36... {(4) In considering whether information or the contents of a document should be
be disclosed as mentioned in sub-section (3), the President shall take as the basis of his con-
sideration the principle that it is desirable in the interest of securing the eflfective performance
of the functions of the Tribunzal that the parties to a proceeding should be made aware of all
relevant matters but shail pay due regard to any reason specified by the Attorney-General in
the certificate as a rcason why the disclosure of the information or of the contents of the
document as the case may be, would be contrary to the public interest,
Broadeasting and Television Act 1942

19... (3) In considering whether any directions should be given under sub-section (2), the
Tribunal shalil take as the basis of its consideration the principle that it is desirable that pro-
ceedings before the Tribunal at an inquiry should be held in public and that evidence given
before the Tribunal and the contents of documents lodged with, or received in evidence by,
the Tribunal shouid be made available to the public and to all the persons having an interest
in the proceedings, but shall pay due regard to any reasons why any such directions should
be given.

Footnote 3 contined on page 113}
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9.5 Recommendation: The Bill should contain an additional clause specifically
exhorting agencies, when processing requests for documents, to do so with a
view to making the maximum amount of information promptly and inexpensively
available to the public.

9.6 We were urged by a number of witnesses, however, to go further than this,
and create various specific incentives and sanctions to encourage officials to
observe both the letter and spirit of the Bill. In Chapter 8 of this report we
emphasised the need for training and development programs to ensure that
officers understand the legislation and learn to adopt a positive attitude towards
it. But it has been put to us that recommendations of this kind may be empty
words unless therc are ways in which inadequate practice can be penalised. The
Women’s Electoral Lobby (Perth) referred to the need to create ‘sanctions to
discourage unjustificd withholding of informatjon’® The Australian Journalists
Association said that the Bill ‘dees not provide any penalties for officials who
ignore the time limit on providing information’ and commented ‘this is
mcrechbk because of the 60 days allowed under the Bill to provide such
information.” The Victorian Committee for Freedom of Information thought that
‘failure to include disciplinary proceedings . . . means that (the) Bifl does
not take account of the likely level of administrative resistance” inside the Public
Service.® The FOIL Campaign Committec argued simifarly that ‘insofar as an
official can face disciplinary or criminal penalties for disclosing information (even
non-exempt information), it is highly inequitable that the Tribunal does not have
express power (o draw to the attention of the relevant personnel authorities
evidence that an officer has acted arbitrarily or capriciously in withholding
information’.” Mrs G. MecGilligan, who made an individual submission, argued
that ‘if this Bill is to be effective it should have penalties. If an cofficer of the
Department violates any of the clauses then penalty should apply. It applies to
the ordinary taxpayer if he breaks the law in sending a late return etc., and yet
in something as important as freedom of information, there isn’t one penalty
clause included. As a citizen of Australia I object to this’.®

9.7 The United States experience, again, has been relevant to our deliberations. In
1974, the United States Freedom of Information Act was amended to provide for
the disciplining of officers responsible for withhoelding information ‘arbitrarily or
capriciously’.” Such a provision in Australia was supported by a number of sub-
missions. The Australian Journalists Association, for example, argued that ‘there
should be a similar provision in the Australian Bill*® and the FOIL Campaign
Committee also thought that ‘deterrent powcrs of this nature are needed to make

Cantinted fraom page 112)
Australion Security and Intelligence Organization Bill 1979
20. The Director-General shall take all reasonable steps to ensure that—— 5
(a) the work of the Organization is limited to what is neccssary for the purposes of the
discharge of its functions; and
{(b) the Organization is kept free from any influences or considerations not relevant to its
functions and nothing is done that might lend colour to any suggestion that it is con-
cerned to further or protect the interests of any particular section of the community,
or with any matters other than the discharge of its functions. 10
i Submission no. 7!, p. 2.
 Submissicn no. 81, incorporated in Transcript of Evidence, p. 309.
Submission no. 44, incorporated in Transcript of Evidence, p. 398,
Transcript of Evidence, pp. 170-71.
Submission no. 54,
? United States, Department of Justice, Attorney-General’s Memorandum on 1974 Amendments
to Freedom of Information Act, Washington, February 1975, p. 23.
0 Transcript of Evidence, p. 309.
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officials individually accountable for the decisions which they make’1* The
United States system is, in bricf, that if 2 court orders the production of withheld
documents and assesses costs against the government, and also issues a written
finding that agency personnel acted in this way, then the United States Civil
Service Commission is required to decide whether disciplinary action should be
taken against the officer who was primarily responsible for the withholding. The
Commission is required, after investigating and considering cvidence, to submit
tts findings and recommendations to the agency concerned and to send copies of
its findings and recommendations to the officer concerned or his representative.
The agency concerned is then required to take the corrective action recommended
by the Commission.

9.8 Congress did not expect this provision to be invoked often, but only in
‘unusual circumstances’.** This has turned out to be so. By the end of 1976-—the
latest date for which we have informatien—only one employee of an agency had
undergone investigation for allegedly having ‘acted arbitrarily or capricicusly with
respect to the withholding' of records under the United States FOI Act. A Civil
Service Commission determination of January 1977 dismissed the charges of
impropriety in this particular case.'s It may still be the case, of course, that
disciplinary provisions have a salutary effect in restraining abuses of freedom of
information law in the United States, though on this point we have no evidence.

9.9 The Australian departments and authorities which made submissions or
gave evidence to the Committee did not address the issue of disciplinary provisions
or penalties at ail, and appear to have assumed that the question was not a real
one. The 1976 Interdepartmental Committec Report said merely that ‘it would be
inappropriate to make provision of this kind in the Freedom of Information
legislation™, without giving any reason in support other than to refer to the role
of the Ombudsman, a point we take up below. Some reasons can be articulated,
though neither separately nor in combination are they especially conclusive,
Disciplinary provisions were introduced in the United States only after experience
had shown that evasion of the legislation did occur, and to follow the example
in Australia might be seen as prejudging the issue of administrative resistance here,
In addition, such disciplinary provisions are rarc in Australian lcgislation, and
might invite resistance from a Public Service which feels itself under attack in
other ways. And further, the Administrative Appeals Tribunal is not, as an
adjudicatory and inquisitorial body, in the same position as the United States
courts.

9.10 This is not to say that there are no legislative sanctions already applicable
to public servants who fail to properly carry out their duties, or that these should
never be employed in a freedom of information context. For public servants
subject to the Public Service Act 1922, regulations 32 (d) and (&) to that Act
provide respectively that every officer shall ‘carry out all duties appertaining to
his office’ and shall ‘give effect to all enactiments’. Failure to observe these
instructions would be a breach of section 55 (1) (b) of the Act, which makes it an
offence for an officer to be ‘negligent or careless in the discharge of his duties’, or

Y Transeript of Evidence, p. 171.

1% United States Attorney-General's Memorandum cited footnote 9, p. 23,

" See H, C. Relyea, The Administration of the Freedom of Information Act: A Brief Overview of
Executive Branch Annual Reports for 1976. Library of Congress, Congressional Research Service,
Committes Document no, 61, CRS-24.

'* Australia, Parliament, Policy Proposals for Freedom of Information Fegisiation: Report of Inter-
departmental Committee. Parl, Paper 400/1976, Canberra, 1977 para 23.8.

114



of section 55 (1) (¢) making it an offence for an officer to be ‘guilty of any disgrace-
ful or improper conduct’. The penaltics for an offence are disciplinary measures, a
fine, reduction in salary or rank, or dismissal. We acknowiedge, however, that
these sanctions are a somewhat blunt instrument to apply in the present context,
and are likely—and properly so—to be employed only in the most exceptional
circumstances,

9.11 Wec are inclined to believe that, here as elsewhere, the most useful means
in practice of pressuring officials into compliance with both the letter and spirit
of the Freedom of Information legislation may be to rely on the authority of the
Ombudsman. We have placed a good deal of emphasis elsewherc in this Report
(see especially Chapter 29) on the variety of functions the Ombudsman—now
established and operating under the Ombudsman Act 1976-—can usefully per-
form in relation to the Freedom of Information legislation, and do so again in
the present context. As the 1976 Interdepartmental Committee noted:
The Ombudsman would be competent to investigate complaints about delays or other
instances of maladministration in connection with the freedom of information legis-
lation, and there is a procedure in the Ombudsman Bill for the Ombudsman to report
instances of misconduct that come to his attention. !
The Ombudsmean has power to report on particular cases of administrative
recalcitrance however these cases may come to light and whether or not they
have becn referred to his office in the first place. We believe that departmental
management will take notice of any such public report by the Ombudsman.
Indeed the possibility of this should provide a more effective incentive to agencies
to inculcate good information practices than the possibility of action by the
Administrative Appeals Tribunal, as such action would necessarily be remote and
in the nature of a last resort, The Ombudsman’s report in such cases should be
referred also to the Public Service Board as the agency responsible for personnel
management in the Service as a whole. While we are confident that reliance on
the Ombudsman will in practice serve the objectives we have indicated, we do
belicve that the whole question of incentives and sanctions should be kept under
review, and in particular be given close attention by the parliamentary review we
reccommend in Chapter 32 to take place three years after the Act commences
operation. If it becomes clear that the essentially informal role we have proposed
for the Ombudsman is proving ineffective, then renewed consideration should be
given to incorporation in the legislation of an explicit disciplinary sanction along
United States lines.

9.12 Recommendation: The Ombudsman should, where appropriate, draw public
altention to misbehaviour or maladministration by particular officers in relation
to freedom of information matters in his annual reports or in special reports, and
such reports should be referred to the agency concerned and to the Public Service
Board,

Authority to make decisions (clause 21)
9.13 Clause 21 allows agencies very broad scope to make their own arrange-
ments for the implementation of the legislation:

21. A decision in respect of the request made to an agency may be made, on behalf
of the agency, by the responsible Minister or the principal officer of the agency or,

15 ibid.
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sibject to the regulations, by an officer of the agency acting within the scope of

authority exercisabie by him in accordance with arrangements approved by the

responsible Minister or the principal officer of the agency.
It is ciear to us that the way In which agencies arganise their decision-making, and
in particular the nature and extent of the delegations which apply, will have
a crucial impact on the efficiency and economy with which the legislation operates
in practice. In our inquiry we have been concerned to establish both how agencies
are approaching this probiem in their preseat thinking and whether there is any
place for amending the Bill itself to establish more precise guidelines as to who
should exercise authority under it.

9.14 It may assist in understanding what follows for us to briefly describe the
basic decision-making structure of the Australian Public Service as it is presently
constituted. Public servants generally are classified into one or ather of four
Divisions: the First Division, comprising only permanent heads, usually designated
‘Secretaries’, of departments; the Second Division, which has six interpal ‘levels’,
comprising in descending order Deputy Secrctarics, First Assistant Secretaries and
Assistant Secretarics (the last-mentioned of which, at levels 1 or 2, have salaries
in the range $25-27 000); the Third Division, which consists of ‘classes’ numbered
from 1 (salary level around $8000) up to 11 (salary level around $22 000),
containing the vast bulk of administrative and professional officers; and the
Fourth Division, comprising the support staff of manual, secretarial and technical
workers, Individual departmenis of government are themselves organised under
their Minister and Permanent Head into ‘divisions’, which have responsibility
for the major functions of the departiment. There are usually some five or six
divisions in a department, each under the charge of a First Assistant Secretary,
of which there arc some 350 in the Australian Public Service as a whole. Divisions
are made up of ‘branches’ (usually three or four) under the charge of an Assistant
Secretary. Thesc officers {totalling some 1000 in the Public Service) have rcs-
ponsibility for supervising the day to day operations of the vast bulk of public
servants, who are organised into ‘sections’ of various size and functional scope.
‘Sections’, in turn, are headed by senior Third Division officers in the class 10-11
range. Where regional offices exist, as is particularly the case with the service-
delivery departments, supervisory authority at the section level and below tends,
by and large, (o be cxercised by officers at slightly less senior classifications than
at the central office. Tt s to be noted that Assistant and First Assistant Secretaries
together form the general management and policy-advising echelons of the public
bureaucracy, and would not normally have a close involvement in routing decision-
making. Their hierarchical position corresponds reughly to the Assistant Secretary
level and above in the British Civil Service and to Grade 16 and above in the
United States Federal Government Service. The organisation and structure of
Australian statutory authorities is, in general, comparable to that described for
departments,

9.15 In the survey conducted on cur behalf by the Public Service Board (the
returns from which arc summarised as Appendix 4 to this Report) one of the
questions put to departments and authorities was:

What consideration, if any, has been given to the staff levels at which officers will

be deiegated power to grant and/or deny access to information under FOI legislation?
The answers typically revealed great uncertainty about what delegations, and
administrative arrangements generally, they would need to adopt. Few agencies
distinguished between the different kinds of decisicns they would be required to
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make (in particular, precedent-setting, as compared with precedent-following,
decisions), and fewer still sought to distinguish in any way between the appro-
priate officer level for, on the one hand, granting requests, and on the other hand,
refusing them. The survey showed that much thinking on this whole subject
remains to be done,

9,16 To the extent that any kind of consensus emerged, it was that decisions
to grant or refuse would be made at around the branch head level, i.e. by a
Second Division, level 1 or 2, Assistant Secretary. Some departments clearly
appreciated that their working arrangements would be likely to alter with
growing expericnce of the legislation. Thus the Department of Primary Industry,
for example, said that ‘initially . . . decisions would need to be taken at no
less than Branch Head level’, but that ‘once experience is gained on the volume,
handling and nature of freedom of information requests and grounds which
constitute public interest become clearer, decisions on access for routine Fequests
could probably be delegated to Section Head . . . level'® Some other
departments had a fairly clearly worked out view as to the kinds of delegation
level that would, right from the outset and thereafter, be appropriate for different
kinds of decision. Thus the Department of Veterans' Affairs, for example, said
that;
In the regions, group leaders (Class 5-8) should be given the authority to grant access
to information. And the authority to deny access should be vested in Regional
Managers or Assistant Managers (Class 9-11). At Central Office the granting of
access would be at Section Leader level (Classes 8-11). The denial of requests
would be vested in Divisional Heads.17

But responses as precisely expressed as these were most uncommon.

9.17  One of the things that makes any kind of generalisation about appropriate
administrative arrangements very difficult in this area is that not all decisions—
whether they be to grant or refuse access—will be of equal substance, complexity
or difficuity. In the first place, it is bound to be the case in many different spheres
of government activity that certain kinds of requests are made with monotonous
frequency. It may be that the initial decisions relating to each such kind of
request will be quite difficult to make; but once the precedent has been set, the
decision in each individual instance thereafter can, as a practical matter {we
return helow to the issue of principle) be made at a much more junior level. On
the other hand, there will continue to be, in most departments (and in ‘policy’
departments probably more than others), a succession of essentially ‘one-off’
requests, raising complex or difficult issues requiring the time and thought of
senior officers, and for which there will be no easy way of providing clear-cut
structures in advance. Because of these considerations, and because the nature
and quantity of various kinds of decisions which will need to be made under the
legislation will also vary considerably from agency to agency, it is obviously
pointless to try and stipulate in any kind of detail—in legislative form or otherwise
—the kind of administrative arrangements which should apply.

9.18 W believe, however, that there is at least one over-riding principle which
does apply universally, and which ought to govern all the detailed arrangements

% Reply by Department of Primary Industry to Public Service Board Survey on resource implica-
tions of Freedom of Information Bili (PSB Survey), incorporated in Committee Document no.

41, para 6.
'7 Reply of 16 February 1979 by Department of Veterans® Affairs to PSB Survey, incorporated in

Committee Document no. 41, (p. 3).
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that agencies proceed to make. This is the principle that while authority to grans
requests should be delegated as far as realistically possible down the line, authority
to refuse requests should be confined to a much smaller group of senior officers.
‘The main support for this principle, which has been urged upon us by a number
of individuals and organisutions, derives from the United States experience which,
it has been argued persuasively, establishes that ‘the fewer the people who can
deny a request, the better the operation of the Act’2® There is in the United
States no statutory obligation upon agencies to organise their decision-making
in this way, and practice varies. Where authority to refuse has been delegated to
quite junior levels (as was the case in the Department of the Interior), timidity
—and a very large rejection rate—has tended to prevail. Where, as has been
the case in some regulatory commissions, not only has the authority to refuse
been delegated to junior officials but the authority to release confined simultane-
ously to agency head level, the result has been an almost complete frustration of
the legislation’s purpose. By contrast the experience of cne of the largest United
States agencies, the Department of Health, Education and Welfare (with over
130000 employees), where the units responsible for administering freedom of
information requests may only grant requests, and denial authority has been
confined to just four senior officers, has heen that this kind of arrangement is
both administratively workable and more generally productive of decisions in
accordance with the spirit of the legislation. We note that the United States
Attorney-General has specifically directed that ‘it is . . . incumbent upon
an agency to fix ., responsibility clearly in its regulations by confining
authority to deny, both on initial determinations and on appeals, to specified
officials or employees’ ¢

9.19 We see no practical barriers to the adoption of this approach in Australia
and recommend accordingly. It should not, in particular, be assumed that it will
necessarily imply the imposition of enormous additional workloads on already
hard-pressed senior officials. Many denial decisions will undoubtedly prove to be
of a fairly routine character once initial precedent-setting decisions have been
made. While this consideration might be thought to justify the delegation down-
ward, accordingly, of such decisions, a majority of us nonctheless believe it to
be important—given the infinite variety of particular fact situations—-that there
be at least some review of each such decision at a senior level before the final
denial is made. Tt is true that in a handful of agencies, which we identified in
Chapter 6, the workload created by the Freedom of Information legistation will
probably be such as to justify the appointment of a Second Division officer with
more or less full-time responsibility for such matters. But across the general run
of agencies we believe that the additional workload involved will be manageable
without undue strain.

9.20 Recommendations:

(a) In the decision-making arrangements adopted by agencies for the handling
of freedom of information requests, the general principle to be applied
should be that authority to grant requests be delegated downward as far
as realistically possible, while authority to deny requests should be confined
to a small group of officers of at least Second Division status,

' Australia, Parliament, Royal Commission on Australian Government Administration, (H. C.
Coombs, Chairman), Appendix Volume Two, Parl. Paper 187/1976, Canberra, 1977, p, 69.
1* United States Attorney-General's Memorandum cited footnote 9, pp. 14-15,
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(b) Officers who are delegated authority to deny access requests should be
specifically identified by title in annual departmental reports and in the
material required to be published or made available under Part II of the
Bill.

Giving reasons and other particulars (clause 22)

9.21 The obligation to notify. Clause 22 states breadly, and in terms generally
acceptable to this Committee, the obligation to notify in writing an applicant
whose request for information has been refused or deferred. It is expressed as
follows:
(1} Where, in relation to a request for access to a document of an agency or an
official document of a Minister, a decision is made under this Part that the applicant
is not entitled to access to the document in accordance with the request or that
prevision of access to the document be deferred, the agency or Minister shall cause
the applicant to be given notice in writing of the decision, and the notice shall—
(a) state the findings on any material questions of fact, referring to the material
on which those findings were based, and the reasons for the decision;
(b) where the decision relates to a document of an agency, state the name and
designation of the person giving the decision; and

(¢} inform the applicant of his right to apply for a review of the decision.
(2) An agency or Minister is not tequired to include in a notice under sub-

section (1) any matter that is of such a nature that its inclusion in a document of an
agency would cazuse that document to be an exempt document.

9.22 A good deal of guidance as to what is likely to be required in practice, if
agencies and their officers are dissatisfied with this provision, has now been given
by the Administrative Appeals Tribunal in its decision in Re Palmer and Minister
for the Capital Territory*’ Although a quite different subject matter (an ACT
rating appeal) was involved and the requirement to give reasons was imposed
by a different piece of legislation, section 37 of the Administrative Appeals Tri-
bunal Act 1975, this legistation closely parallels in its requirements clause 22 of
the Freedom of Information Bill. The Tribunal in Palmer explicitly acknow-
ledged the reality of the decision-making process in pointing out that the
decision-maker frequently acts on ‘recommendations, reports and results of
investigations carried out by subordinate officers or appropriately qualified
experts’.®! and stated that in giving reasons those considerations ‘which have
actuated the mind of the expert in making his recommendation or giving his
opinion, if material to the decision of the decision-maker, should be included’.22
It added that:

If it was permissible for the decision-maker merely to indicate that he had relied
upon the advice of a named expert, the intent of the section could be by-passed.
Additionally, the benefits to the citizen in the obtaining of reasons, which in our view
are fundamental to the whole scheme of administrative review embodied in the Act
would be set at nought. 23

The Tribunal stated the rationale for the clause in question in the following terms:

the citizen’s entitlement to be fully informed Is not merely an incident arising in the
course of and for the purpose of a review by this Tribunal. It is a right which arises

0 (1679) 23 A.L.R. 196.
2 ibid., p. 205

2 ihid,

2 ibid.
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consequent upon a decision being made which is capable of being so reviewed, and
the reasons, when properly given, ensure that the citizen is sufficiently informed to
determine whether he wishes to take the matter further, and if so whether to make
representations to the Minister, proceed in the appropriate court of law or to seek
a review by this Tribunal.®t
In stating reasons, ‘elucidation in plain language intelligible to a layman’ would
be required.

9.23 A representative of the Department of the Capital Territory, which depart-
ment has had a good deal of experience with appeals to the Administrative
Appeals Tribunal, suggested the likely effect of clause 22 will be to require the
Department;

to advise the applicant of all of the findings on the questions of fact that (the
decision-maker) considered. If it is an eligibility question to go to appezl, you
would have to state just what you have decided in terms of the person’s income,
family situation and go through the exercise and set down what you had in your
mind. You would have to state what weight you placed to various criteria and how
you finally reached that decision, Having set that statement out you then give the
person—and this is the whole idea of the Administrative Appeals Tribunal context—
the grounds on which he ¢an decide whether he wishes to appeal. Having disclosed
the reasons for the decision, he may then believe that you have not taken into
account certain factors that should have been taken into account and that therefore
he would have a ground of appeal. It would seem to me that in the same context
for freedom of information similar logic would apply; the Department would be
forced to set out, subject to some constraints in the Bill, why it decided to claim
an exemption for a particular type of document. It would have to give to the appli-
cant, and eventually then to the Tribunal, & statement setting out those Teasons.
That is a test which is not casily met. You cannot just give the AAT, or the appli-
cant in the Administrative Appeals Tribynal Act, a short statement which does not
contain a great deal of information, The decision requires a great deal of
information.2®
To similar effect the Department stated in its submission to the Committee,
‘much of the criticism of the Bill appears to ignore the role to be played by the
Tribunal in determining whether the departments have properly refused or
deferred access to documents or have otherwise acted unreasonably’.?

$.24 Tt is clear that under clause 22 the obligation to give proper reasons for
decisions is going to be a reasonably onerous onc. However, the whole trend of
Australian administrative law, accepted and advanced by governments of different
complexions in recent vears, is against those who would—for reasons we can
understand in practice, if not approve in principle—resist this kind of requirement.
The Administrative Decisions (Judicial Review) Act 1977—if and when it is
ever proclaimed-—will add even further to the need for public servants to give
reasons for their decisions in a full, plain and careful way. We believe this is as
it should be.

9.25 Although we have, then, no general objection at all to clause 22 as it js
presently drafted, there js one matter of some importance, omitted from the list
of matters required to be notified, which we believe ought to be included. Appli-
cants should, in our view, be informed not only of their right to apply for a review
of the decision against them, but also the procedures by which they might initiate

*1 jbid., p. 206.

B Transcript of Evidence, pp. 2263-6.
2% Submission no. 149 incorporated in Transcript of Evidence, p. 2224,
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such a review, including the availability of internal review, intervention by the
Ombudsman and an appeal to the Administrative Appeals Tribunal. It may be
that this is a matter of detail which could be dealt with in regulations, but we
believe it is of suflicient importance to justify inclusion in the Bill itself.

9.26 Recommendation: Clause 22 should be amended to specifically include,
among the matters of which the applicant must be notified, the procedures by
which he might secure a review of the decision.

9.27 Disclosing the existence of sensitive documents. A particular problem that
ariscs in relation to the giving of reasons and particulars, but which is not
addressed at all in the present Bill, is the position of the decision-maker when
he is confronted with a request for a document which is manifestly exempt from
disclosure, but where the character of the document is such that the mere
acknowledgement of its existence, albeit accompanied by a denial of access, will
itsell cause the damage against which the exemption provision is designed to
guard, One obvious example would be a request for a Cabiner paper recommend-
ing a devaluation of the currency; another might be a request for a criminal
intelligence record disclosing the activities of a particular police informant.

9.28 In the United States, it is considered permissible to deny the existence of
a document in relation to national defence or foreign policy because the relevant
exemption there concerns ‘matters that are specifically authorised . . . to be
kept secrct in the interest of national defence or toreign policy’. The United
States Court of Appeals in Phillippi v. Central Intelligence Agency® held that
the CIA could answer a particular request in the following terms:

In the interests of national security, invoivement by the US Government in the

activities which are the subject matter of vour request can neither be confirmed

nor denied?®
and that the Agency should not be required, as was sought, to provide a public
affidavit explaining in as much detail as possible the basis for that response, The
other area where this question has been controversial is in relation to law
enforcement documents, It has been argued that because the relevant clause of
the United States Act focuses on ‘matters that are investigatory records’, this
does not permit an agency to conceal the very cxistence of the document in
question, however sensitive. We understand that an amendment to the law
enforcement clause to enable & Phiflippi-type denial has been foreshadowed.

9.29  We agree that there will, on occaston, be a need for an agency to refuse
to acknowledge the very existence of a document. However, although it might be
argued that there are a number of other contexts in which this response might
conceivably be justified in particular instances, we believe that the power to
respond in the way suggested is so open to potential misuse that it ought to be
confined to a very narrow set of exemptions, namely, those relating to classes of
documents which by their very nature are likely to be widely accepted as especially
sensitive, We accordingly confine our recommendation to documents subject to
exemption under clause 23 (or at least so much of that clause as applies to
security, defence and international relations: we cxclude Commonwealth-State
relations for the kinds of reasons discussed generally in Chapter 17); clausss 24
and 25 (Cabinet and Execcutive Council documents); and clause 27 (law
enforcement documents: discussed further in paragraphs 2(1.14-16),

*7 546 F.2d. 1009 (D.C. Cir. 1976).
%8 jbid., p. 1011,

121



8.30  We acknowledge further that, in the contexts mentioned, it must be open
to the agency concerned to exercise its power of neither confirming nor denying
the existence of a document, not only in relation to those documents for which
this response is peculiarly appropriate, but also in respect of all documents for
which an excmption is claimed. If an agency normally merety denies access fo
a document and only occasionally takes the further step of refusing to confirm
or deny its ¢Xistence, then this inconsistency of response may well be revealing
In itself. We do not go so far as to suggest that the agency should give a ‘no
confirmation or denial’ response in respect of all documents for which it claims
cxemption; we say only that this power should be available in the event that the
agency wants to take advantage of it.

9.31  Lest there be any possibility of being misunderstood, we make the further
point that nothing we have said should be taken as Il any way encouraging an
agency to make a ‘no confirmation or denial’ response in respect of documents
for which it cannot properly claim any exemption: these should of course be
released in the normal way,

9.32  For the purposes of enabling an appeal to the Administrative Appeals
Tribunal, a ‘no confirmation or denjal’ response should be treated as a refusal to
grant access, Althcugh this result would probably follow from a proper reading
of the Bill as it presently stands, we recommend an amendment to it to put the
matter bevond doubt, We take up in Chapter 30 the question of what the obligation
of the Tribunal itself should be when confronted with cases of this kind, and
there recommend, for consistency, that the Tribunal should itself have the same
power, in appropriate cases, to neither copfirm nor deny the existence of a
document as has the original ministerial or agency decision-maker,

9.33  We acknowledge that there is a potential for some abuse of the power we
have recommended in that a ‘no confirmation or denial’ response is likely to be
somewhat disheartening to an applicant who might otherwise, faced with a
straightforward denial of access to a document acknowledged to exist, take that
refusal to the Administrative Appeals Tribunal. He will still be able to appeal
such a respense to the Tribunal, but may be in a position of contributing less by
way of substantive argument than would ofherwise be the case. There will,
accordingly, perhaps be a temptation for agencies to rely on this form of words
in respect of a greater number and variety of documents than it strictly should.
We can say here only that we hope that the Ombudsman (whose proposed general
role we spell out in detail in Chapter 29) will exercise a significant informal
restraining role in this respect,

9.34 Recommendations:

(a) The Bill should be amended to provide that where an agency relies upon
an exemption relating to security, defence or international relations (clause
23), Cabinet or Executive Council documents (clauses 24 and 25) or law
enforcement (clause 27), it should be entitled to respond in a form of
werds which denies access to the document without confirming or denying
the existence of that document.

(b) A response in these terms should be treated for the purposes of appeal to
the Administrative Appeals Tribunal as a refusal to grant access,
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Protecting the information-giver

9.35 Situations will arise from time to time where material to which access is
sought will be defamatory in character, or of such a kind that its release involves
breach of confidence, breach of copyright or even breach of the criminal law.
If the Bill contained no specific statutory protections against liability, the situation
could thus arise that those officials involved in the release of such information,
cven when acting bona fide and with proper delegated autherity, could find
themsclves on the receiving end of civil or criminal proceedings, Clauses 46 and
&7 purport to deal with this problem, at least so far as defamation, breach of
confidence and criminal offences are concerned. The question arises, however, as
to whether these clauses—admirable as they may be in intent—are in fact
adequate to protect not only those officials immediately involved in the granting
of access to material but also others—in particular the original authors of the
documents in question—whose interests arguably ought to be protected,®?

9.36  Defamation. Clause 46, which relates to both defamation and a breach of
confidence, is in the following terms:

46. (1) Where access has heen given to a document and—

(a) the access was required by this Act to be given; or

(b) the access was authorised by a Minister, or by an officer having authority, in
accordance with section 21 or 38, to make decisions in respect of requests, in
the bona fide belief that the access was required by this Act to be given,

no action for defamation or breach of confidence lies, by reason of the authorizing or

giving of the access, against the Commonwealth or an agency or against the Minister

or officer who authorized the access or any person who gave the access.

(2) The giving of access to a document (including an exempt document) in con-

sequence of a request shall not be taken, for the purposes of the law relating to

detamation or breach of confidence, to constitute an authorization or approval of

the publication of the document or of its contents by the person to whom the

access was given.

9.37 This would appear sufficiently far reaching to exclude any possibility of
liability in defamation for those involved, in one way or another, in the circum-
stances specified, in actually authorising or giving access to the material in issue.
They would appear 1o be liable neither for the ‘publication’ involved in the initial
grant, nor for the subscquent re-publication of the material by the person to whom
access is so granted. It is pessible, on one view of the general common law of
defamation, that it an official could in fact foresec that the material might be
republished he would be liable for any defamatory imputation contained in it,
Although this matter may require further examination, we are inclined to believe
that clause 46 as presently drafted does in fact preclude any such lizbility.

9.38 It certainly does not appear, however, that clause 46 in itself does anything
to protect the interests of the original authors of documents to which access is
granted, whether those authors come from inside or outside the Public Service,
While the byzantine complexities of the present law of defamation make almost
any summary statement dubious,® the commen law position seems to be that an
author of a document is liable for any defamatory imputations it may contain so
far as any subsequent publication of that document is concerned which he might
reasonably have foreseen or anticipated (subject of course to any specific defences

2% See analysis by Mr R. E. Lucas, submission no. 110.
2 cof. Australia, Law Reform Commission, Unfair Publication: Defumation and Privacy, Report
no. 11, 1979,
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of privilege and so forth on which he may be able to rely). With the enactment
of the Freedom of Information legislation, so the argument would go, publication
and re-publication of such documents must now be regarded as matters of
generally foreseeable likelihood. While it is true that the defences of absolute
and qualified privilege will between them protect nearly all conceivable forms of
communication made within the Public Service, and probably most communi-
cations directed to the Public Service from persons, businesses and organisations
outside it, it does not seem to us to be beyond doubt that such communications
would continue to enjoy that privilege when they are published—under the
Freedom of Information legislation procedures—to persons outside the Public
Service whe may well have no discernible interest {i.e. an interest of a kind
regarded as relevant in defamation law) in receiving them.

9.39 It may bec that, on an extended reading of clause 46, the original authors
of documents would be regarded as implicitly covered by its terms. We believe,
however, that it would be desirable for the Bill to be amended to put the matter
beyond doubt. Provided material is not exempt under the Bill, or is reasonably
believed to be not exempt, then the public interest demands that it be rcleased.
There is no reason in principle why persons immediately involved in the granting
of access should be afforded greater protection than the original authors of the
documents in question. We hasten to add, lest we be misunderstood, that there
is nothing in the Bill or in anything we have recommended which would extend
any similar immunity to those successful applicants under the Freedom of Infor-
mation legislation (or anyone clse who might subsequently come into possession of
the material) who choose to republish the material in question. They would do so
at their own risk; they would be subject in their own right, as publishers, to the
law of defamation, and properly sc. In other words, the extension of clause 46
immunity to original authors would not in itself be tikely to open the floodgates
to the circulation in the community at large of a mass of hitherto unpublished—
because defamatory—material,

9.40 Recommendation: Clause 46 should be amended to place beyond doubt
the priaciple that the original authors of defamatory material, whether within or
outside the Public Service, should not incur liability merely by virtac of ifs being
published under, or as a result of, the Freedom of Information legislation,

9.41 Breach of confidence. We discuss in some detail in Chapter 25 the meaning
of the legal concept of ‘breach of confidence’, as it appears in clause 34, and
there recommend its deletion as adding nothing (apart from confusion) to the
exemptions relating to personal privacy in clause 30 and business privacy in clause
32, 1t has to be acknowledged that the adoption of this recommendation might
conceivably result in more information being released that would patentially
constitute an actionable breach of confidence than might otherwise be the case,
although we reiterate our view that the clause 30 and 32 exemptions are likely
to afford quite ample protection for deserving cases. Under these circumstances,
it is that much more important-—if the legislation is to serve its purpose—-that
officials be protected by clause 46 from actions against them for breach of
confidence arising out their release of material in good faith,

9.42  Clause 46, as drafted, seems to scrve this intended purpose. The officials
involved in the release of the information are clearly protected and the question
of protecting original authors in these matters does not arise in the same cbvious
way as it does in defamation cases. The Bill is silent as to protection for sub-
sequent re-publication by persons granted access, but we believe that—as with
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defamation—that is as it should be. We consider, however, that the question of
protections applicable in the breach of confidence arca should be subject to further
consideration by the parliamentary draftsman to ensure in particular that there
are no realistic circumstances in which an original author might find himself the
subject of a breach of confidence action in respect of material released by an
official acting in good faith in reliance on the Freedom of Information legislation.,

9.43  Criminal offences. Clause 47 deals with this matter in the following terms:

47. Where access has been given to a docyment and——

(a) the access was required by this Act to be given; or

(b) the access was authorized by a Minister, or by an officer having authority, in
accordance with scction 21 or 38, to make decisions in respert of requests, in
the bona fide belief that the access was required by this Act to be given,

neither the person authorizing the access nor any person cencerned in the giving

of the access is guilty of a criminal offence by reason only of the authorizing or

giving of the access.

This appears to sufficiently cover all realistic centingencies, and we recommend ne
altcration to this clause.

9.44  Copyright. There is no clause in the Bill similar to clauses 46 and 47 to
protect an official against an action for breach of copyright when he provides
access to a document pursuant to the Freedom of Information legislation. The
question does not arise in relation to documents originating within the government,
because under section 176 of the Copyright Act 1968 the copyright in any literary
work ‘made by or under the dircction or control of the Commonwealth’ resides in
the Crown: accordingly the Crown can provide access to such documents in any
form it wishes, and no copyright problems arise. Potential problems do, however,
arise for documents originating outside government.

9.45  Presumably it was thought unnecessary to confer specific copyright pro-
tection, along similar lines to clauses 46 and 47, for externally-originated
documents primarily because of the provision made elsewhere in the Bill empower-
ing agencies to handle requests without breaching any private copyright that may
subsist in a document in the possession of an agency: clause 18 (3) {c) provides
that access may be given in a form different to that requested by an applicant
if access in that form ‘would involve an infringement of copyright (other than
copyright owned by the Crown) subsisting in the document’. This provision in
a sense confers a dual protection: on the agency officer handling requests and
also on the original private author of the document in question.

9.46 There is also the provision in secticn 183 of the Copyright Act 1968 which
allows the Commonwealth or a person authorised by it in writing to perform an act
which would otherwise be an infringement of copyright, if that act is done ‘“for
the services of the Commonwealth’. Under section 183 {4) the Commonwealth must
notify the copyright owner of such act, or determine that such notification is
contrary to the public interest. It appears that this provision is widely ignored in
the Public Scrvice, and copyright owners are, by and large, none the wiser for
that. However the enactment of freedom of information legislation might con-
ceivably make them more alert to the need for self-protection, and more aware
of their statutory rights under this provision. It would appear that, if section 183
is 1o be relied upon as the basic mode of protection against officers’ liability for
breach of copyright suits, then all officers granting access to documents must be
specifically authorised under section 183, It might be argued, however, that section
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183 provides no protection in this respect because the provision of copies of docu-
ments to freedom of information applicants may not be capable of being regarded,
strictly speaking, as being ‘for the services of the Commonwealth’.

9.47 We discuss the whole matter of copyright law in greater detail in Chapter
1G. We there conclude that clause 18 of the Freedom of Information Bill should
be amended to provide less protection for private authors than paragraph 18 (3)
(¢) presently appears to envisage. The nature of the change proposed is that an
agency should have power, in some instances at least, to reproduce a document
in which private copyright subsists without the express permission of the copy-
right owner. We believe this change only nominally prejudices the present legal
position of the copyright cwner, as the government would already have power to
permit inspection of the work without copyright being thereby broken. Moreover,
the reproduction by the agency would not confer any implied authority upon the
applicant to further reproduce the work: for him ‘o do so would constitute a
breach of copyright by him. Nevertheless, it may be prudent, to assure copyright
owners that their rights have not been overridden, to include a clause in the Bill
{similar to clause 46 (2)) to the effect that:
The giving of access to a copy of a docament (including an exempt document) in
consequence of a request shall not he taken, for the purposes of the faw relating to
copyright, to constitute an authorisation or approval of the doing of any copyright
act in relation to the document or its contents by the person to whom the access
was given.

9.48  Strictly speaking it is probably unnccessary, in censequence of the changes
we recommend in Chapter 10, to confer any protection upon an officer providing
access to a document under the Bill against an action for breach of copyright. If
access is given in a form approved by the Freedom of Infarmation Bill, then the
action is lawfully done; the Bill, as a later statute, would override any carlier
provisions of the Copyright Act 1968 providing otherwise. However we appreciate
the danger in relying upen statutery presumptions of this nature, recognising that
a variety of interpretations can often be reached as to the Icspective scope or
operation of two overlapping items of legislation. For abundant caution it would
therefore appear prudent to give protection to officers similar to that extended
to officers under clauses 46 and 47 in respect of actions for defamation or breach
af cenfidence and prosecutions for criminal offences.

9.49 Recommendation: Further to our recommendations in paragraph 10.19, the
Bill should be amended to provide:
(a) that no action for breach of copyright shall lie against an officer for providing
access to a copy of a document pursuvant fo the Bill; and
(b) that the giving of access to a person to a copy of a document shall not be taken
for the purposes of the law relating to copyright to constitute an authorisation
or approval of any ‘copyright act’ (as referred to in section 31 of the Copyright
Act 1968) in relation to the document or its contents by the person to whom
access was given.
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Chapter 10
Meeting successful requests

Forms of access (clause 18)

10.1 Clause 18 provides that access tc a decument can be given in a number
of ways. Sub-clause (1) provides that an applicant may be aliowed to inspect a
document or may be provided with a copy of the document; be provided with
means to view a film or to hear a sound recording; or be provided with a transcript
of a sound recording or of shorthand notes. Sub-clauses (2) and (3) require
that aceess shall be given in the form requested by the applicant unless doing so
would interfere unduly with the operations of the agency or with the performance
by the minister of his functions; would be detrimental to the prescrvation of the
document; would be inappropriate, having regard to the physical nature of the
document; or would involve an infringement of copyright.

10.2 The Committee received little evidence and no complaints about these
provisions. This is not, we believe, because issues about forms of access arc
unimportant, but rather because witnesses assumed that the Bill adequately
specified a variety of forms appropriate to the different methods by which
government information is now recorded and stored. On the face of it the Bill does
appear to be adequate in this respect, and no other forms of access that might be
needed have occurred to us. We do recognise, nevertheless, that there arc many
administrative and procedural questions concerning the form in which access is
given that are yet to be fully resolved. We werc disappointed that these matters
were not canvassed in the submissions we received from agencies. Some idea of
the various issues that may arise can be gleaned from the submission from the
Department of Social Sccurity, which did discuss some of the implications of
clause 18. The Department said for example that ‘additional space . . . is
thought to be required for each of the . . . regional offices considered likely
to have a significant demand for access to personal files’. In addition ‘partitioning
may be necessary to ensure privacy. In some circumstances, the Department
said, ‘the lack of private office space may require an inquirer to accept an
appointment to peruse a file at a specified time so that steps can be taken to
ensure some privacy for the client’. The Department said also that ‘offices may
require additional photocopying facilities so that demands for copies of documents
can be readily met'. Finally, the provision of additional microfilm viewers could
be required ‘if the office routine is not to be disrupted by requests from members
of the public for access to information stored in micro-fiche form’.?

10.3 We appreciate that these matters are likely to be addressed in the regu-
lations made pursuant to the Bill. Even so, we would hope that agencies will indi-
vidually examine these questions and be in a positien to make a
public announcement on the procedures they propose to adopt under clause 18
before the regulations are gazetted and the Bill commences operation. As the
objective of clause !8 is to facilitate access to documents, members of the public
have a definite interest in reviewing the procedures agencies propose to adopt. We
feel, moreover, that agencies could benefit from discussing matters such as these

! Submission no. 117, incorporated in Transcript of Evidence, pp. 2137-38,
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with the public. Although it is beyond the scopé of our present inquiry to anticl-
pate all the issues that may arise in implementing clause 18, there are a few
impoertant issues that we think should be borne in mind by agencies when they
are undertaking the preparatory studies that we have cnwsa"ed We mention
them in the following paragraphs.

10.4  Reading rooms. To our mind the public would be greatly assisted if agencies,
where appropriate, established reading rooms containing such items as the state-
ments and indexes published under Part I1, decuments commenly requested
under the legislation, new reports or studies of the agency that are non-exempt,
and copies of publications relevant to the administration of the Bill, such as the
regulations and staff guidclines or procedures. We note that some United States
agencics have adopted this practice, and that it appears to be of benefit and use
both to the agency and its clients.

10.5  Costs of access given in different form. The Freedom of Information Legis-
lation C":mpaion Committec submitted that a person should not ‘be required to
pay a fec that is greater than the fee that would have been payable if access were
given in the form requested’.? This scems to us a reasonable proposal and we
recommend that clause 18 be amended accordingly. The circumstances specified
in clause 18 (3) as justifying the grant of access in a different form than that
requested are all ones beyond the control of the individual applicant, and we
believe that he should not be financially prejudiced as a result. This amendment
should also ensure that agencies will be less inclined to depart from the terms
of the applicant’s request otherwise than for clear and defensible reasons.

10.6 Regional availability. A question of costs will also arise where a person
residing in one city makes a request to inspect a document located in another
city. We assume that, in many cases, it will be convenient for the agency to transfer
a copy of the document to the city of the appiicant’s residence, if there is a Com-
monwealth Government office in that city. In cur opinion, agencics should establish
pracedures that will permit applicants to inspect decuments or copies thereof at
the closest regional office of the Commonwealth Government, and to do so without
paying any copying costs that may have been incurred (unless, of course, the
applicant requests a copy of the document).

10,7 Transcripts. The Australian Broadecasting Commission indicated in evidence
that it alrcady sells to the public recordings of some programs on sound casseties
and that it could lose appreciable revenue if transcripts alse had to be provided
to the public under the Bill for a nominal sum.? Since this matter has been raised,
and is cbviously an importani one, we think it desirable te record our under-
standing that in circumstances such as these, an agency is not required to make
available an additional form of access {such as a transcript). This result, on our
reading of the Bill, follows from paragraph 10 (1) (¢) which provides that ‘A person
is not entitled to obtain access under this Part to . . . a document that is available
for purchase by the public in accordance with arrangements made by an agency.

10.8 Recommendations:

() In order to enable public discussion of proposed access arrangements,
agencies should announce the arrangements they propose to make under
clause 18 hefore the regulations are gazetted and the legislation commences
aperation.

¢ Submission no. 9, incorporated in Transcript of Evidence, p. 167.
3 Transcript of Evidence, p. 1291.
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(b) Agencies should, where at all practicable, establish reading rooms to assist
the public to peruse manuals, indexcs and other information required
to be made available.

(c) The Bill should be amended to provide that where access is granted, por-
seant to clause 18 (3), in a form other ihan that requested, a person
should not be required to pay a fec greater than the fee that would have
Becn payable if access were given in the form requested.

(d) Applicants should be cntitled to inspect documents at their closest regional
Commonwealth Government office without paying any copying costs that
may necessarily be incurred by the agency to make such inspection possible.

The problem of copyright

10,9 Some aspects of the effect of copyright law on the operation of the Freedom
of Information Bill have already been canvassed in Chapter 9, in relation to the
protections afforded by the Bill to the givers of information, but the matter requires
more detailed attention than was there appropriate. On the face of it paragraph
18 (3)(c), providing that access may be given in a form different to that requested
if access in that form would infringe copyright, appears to be fair. But further
consideration of the provisions of copyright law suggests that this clause could
potentially have a very marked impact in interfering with access.

10.10  Pursuant to section 32 (1) of the Copyright Act 1968 Australian authors
retain copyright in alf unpublished originai literary works. Incidents of the copy-
right are the right to contro! publication of the work cr reproduction in a material
form (s.31). The description ‘eriginal literary work’ is sufficiently broad to cover
such items as ministerial correspondence and submissions to ministers ar depart-
ments by private persons or organisations. Consequently the Commonweaith
could be argued to be breaching copyright if it provided an applicant with a
photocepy of a document reccived from a private person or organisation without
the express authority of that person or body. Access to the document cannot be
denied altogether on copyright grounds, and an agency could certainly allow
inspection of the decument. However, this may be inappropriate and against the
applicant’s wishes in the case of a lengthy or complex document. or it may be
difficult if an applicant does not live in a city where there is a regional Common-
wealth Government office.

10.11 There are other dangers also with clause 18 (3) (c). For instance, a
private organisation that wished its submissions to government 1o remain con-
fidential could in a practical sense hamper access by denying the government
authority to reproduce the document. A practice such as this, which allows
entities outside agencies to determine the form, and possibly the extent, to which
access witl be given, is inconsistent with the objective of the Bill that all these
matters should be regulated in accordance with statutory guidelines administered
by agencies. Wherc private interests seek to influence, advise or pressure govern-
ments, their views become a matter of public concern, and disclosure should be
regulated by statutory criteria, formulated and agreed upon publicly. We Dbelieve
that the recommendations we have made elsewhere in this report (especially in
Chapter 25, dealing with the question of commercially sensitive information and
the provision of Reverse-FOI actions in relation thereto) sufficiently protect the
legitimate interests of non-government information suppliers without the necessity
for any resort by them to copyright protection.
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10.12 A suggestion has been made that paragraph 18 (3) (c) is in fact designed to
protect copyright in other categories of documents submitted by private individuals
to agencies, such as programs and manuseripts provided to the ABC and the Aus-
tralia. Council. While protection of copyright in these items would be explicable,
it is clear that the clause goes far beyond this role. Morcover the natare of the
protection it does afford is somewhat itlusory, since a member of the public may
still inspect the manuscript in question despite paragraph 18 (3) (¢). There is, in
any cvent, a prohibition against publication or reproduction of the manuscript
by members of the public, as we have earlier indicated, which exists regardless
of whether an agency can provide copies to the public, Lastly, we point out that
we have elsewhere in this Report (see Chapter 12) recommended that one of the
particular cxamples given (program muaterial of the ABC) should in any cvent
be exempted by regulation from the operation of the Bill.

10,13 In our opinion paragraph 1§ {3) (¢) should be altered. Three possibilitics
suggest themselves. First, the clause could be deleted entirely and the Bill amendad
ro provide that the granting of access to a document in any form does not amount
to a breach of copyright. The main impediment to the adoption of this procedure
might appear to be Australia’s obligations under the Berne Convention for Lhe
Protection of Literary and Artistic Works, by which Australia is bound. The
Convention requires the signatories to ensure by legislation the exclusive right
of authors to authorise the reproduction ol their literary works (Article 9 (1)).
Strictly speaking, Australia is only obliged to grant this protection to authors
who are nationals of other countries bound by the Union, and to works first pub-
lished in one of those countrics (Articie 3 (1)). On this view Australia’s obli-
gations would be very limited, and the Convention would be observed if paragraph
18 (3}(c) only applied to documents supplied to government which had originated
outside Australia, However, the accepted custom is that a country does not
afford less protection to the authors of its own country than it extends to authors
of other countries.

10.14 A further qualification on Australia’s obligations under the Berne Con-
vention appears to be authorised by Article 9 (2), which provides that:
It shall be a matter for jegislation in the countrics of the Union to permit the
reproduction of such werks in special cases, provided that such reproduction does
not conflict with a normal exploitation of the work and does not unreasonabiy
prejudice the legitimate interests of the author.

The Coenvention debates which led to the adeoption of this provision in the
Stockholm revision of the Berne Convention establish that it is intended to permit
fair dealing, and that otherwise the right of the author to compensation is pre-
served, Section 183 of the Copyright Act 1968 (which we discussed earlier in
paragraph 9.46) seems to amount to such a fair dealing provision.

10.t5  Although we do not purport to have undertaken an cxhaustive study
of copyright law, in our opinion it is certainly arguable that the Commonwealth
would be able to tazke an expansive view as to what it is permitted to do by
way of reproducing for freedom of information applicants submissions or docu-
ments that it has received from the public. Another theoretical justification on
which it might scek to do this is that, in routine circumstances, it has received an
impiied licence from a person submitting information to it to reproduce that
information. Although there do not appear to be any judicial authorities in point,
we believe the Commonwealth could well adopt a line such as this as the rationale
of the legislative policy espoused in the Bill,
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10.16 A second option is to enact some criterion, cither in the Bill or in the
Copyright Act 1968, for distinguishing between documents in respect of which
copyright would be protected (e.g, artistic manuscripts) and documents in respect
of which it would not (e.g. submissions to public inquiries). Were it possible
to choose a relevant criterion, which we scriously doubt, it appears to us that
it would be so general as to create problems more numercus or difficult than
those which the amendment of paragraph 18 (3) (¢) would be designed to resolve.

10.17  Thirdly, something akin to a Reverse-FOI procedure could be devised.
Copyright would only be protected, and reproduction in responsce to a request
declined, il a person submitting information to the government specifically reserved
his copyright in this respect. If he did, then of course it would be open to an
agency to return the document to the person. Whiie this option is preferable o
paragraph 18 (3) (¢} as it stands, it clearly has deficiencics. It does not overcome
the basic copyright problent to which we have referred. but merely avoids it and
reserves the right to prohibit reproduction to those individuals or organisations
that are knowledgeable as to the pathways by which the intention of the legislation
can be thwarted.

10.18 To our mind, the first option is clearly preferable. If the government
sees its way clear to adopt this approach without breaking any cbligations Aus-
tralia has under the Berne Convention, as we belicve it prebably can, we recom-
mend that it do so.

10.19 Recommendation: Clause 18 (3) (¢) of the Bill should be deleted, and the
Bill amended to provide that the the granting of access to a docwmeni in any
form does not amount to a breach of copyright.

Deferment of access (clause 19)

10.20 Requests may be made to the right agency and the agency may intend
to release the information. It may neverthcless not wish to do so immediately,
for good reasons. Clause 19 is meant to cover this possibility. It provides that
access to a document can be deferred where it is rcasonable to de so in the
public interest, or having regard te normal and proper administrative practices,
or to action required by law to be taken in relation to the decument requested.
The sorts of documents intended here appear 1o be those relating, for example,
to new taxation proposals, or to stalutory requirements to table a report in
Parliament, or press statements cmbargoed until a specific date. In submissions,
departments suggested a number of other examples. The Department of Adminis-
trative Services thus referred to documents in the course of publication where
deferment should be related to the publication date proposed by the publishing
service.* The Depariment of the Capital Ferritory also suggested that ‘it would
not be proper . . . for material to be published before it was received
by the person for whom it was prepared’.”

10.21 The propoesal to permit deferment was opposed in a number of submissions.
The Women’s Electoral Lobby (Victoria) for example thought that ‘there is a
danger that . . . deferment procedures could be used in a controversial
situation in order to confront the applicant (and gencral public) with a “fait
accompli” ”.% The Council of Australian Government Employee Organisations
also regarded clause 19 ‘*as an unnecessary and over-cautious escape clause which

4 Submission no, 141, p. 4.
* Submission no. 149, incorporated in Transcript of Evidence, p. 2223,
¢ Submission no. 7, incorperated in Transcripr of Evidence, p. 368.
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could allow unjustified deferments of consideration of applications’.” On the
other hand a number of witnesses thought that there were safeguards against
the abuse of the provision. The Department of the Capital Tecritory for example
pointed out that the provision ‘is only available for a specified time or until
the occurrence of a particular event and only where public interest or normal
proper administrative practices reguire such an action. The Administrative Appeals
Tribunal has the jurisdiction to review such a decision and can reasonably be
expected to deal adequately with any abuse of this precedure’® Another witness,
Mr D. Bubner, alse thought that the provisicn was useful because access ‘may
be sought to a draft document bui deferment may allow time for a better (more
readable or more “acceptable™), or even a non-exempt, document to be preparcd.
On some occasions a document may be a berderline case in relation to exemption
provisions and time will be needed by senior officers or a minister to make a
considered decision’.?

10.22 The Committee believes that there are legitimate uses for the period
of deferment provided for in the Bill, especially if the provisien is used sensitively
by departments so that they can release material in due course for which they
would otherwise feel disposed to claim exemprtion. We emphasise that a depart-
mental decision to defer access can be appealed to the Administrative Appeals
Tribunal and clause 19 (2) provides that an applicant shall be informed, as far as
practicable, of the period for which the deferment will cperate. Nevertheless,
the clause could be tightened up considerably. We are concerned with the
impossible vagueness and potential width of the words ‘or having regard to
normal and proper administrative practices’, and recommend their deletion. In
addition, it would be desirable for an agency or a minister, when giving notice
of intention to defer, to be required to do so within a specified period of time.
1t may be that a deferment response is covered by the sixty day time limit
specified in clause 17, but this is not entirely clear, and the Bill should be
amended to ensure that it is. Usually it should be reasonable or practicable
for such a response to be given much sconer, but a maximum period of sixty
days should be set for this as for other kinds of response, When the response
period under clause 17 is reduced in accordance with our recommendation in
Chapter 8, this period should be correspondingly reduced.

10.23 Recommendation: Clause 19 should be amended so as to—

(a) delete the words ‘or having regard to normal and proper administrative
practices’;

(b} require the notification of the intended deferment to be communicated
to the applicant as soon as practicable but in any event not later than
sixty days after the request is reccived.

Deletion of exempt matter (clause 24))

10.24 Clause 20 provides for the deletion from a requested document of exempt
matter ‘where practicable’. Accordingly, an individual can still obtain requested
information even if what he wants is mingled with other material which the
agency determines to be cxempt. This clause in a sense supplements the general
spirit of clause 15 (which provides that information stored in computers should

? Submisston no. 8, incorporated in Transcript aof Evidence, p. 996,
8 Transcript of Evidence, p. 2223,
¢ Submission ne. 105, p. 4.
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be made available if it can be rendered into discrete documentary form) and
clause 18 (which provides, among other things, that except for overriding reasons
of necessity access should be given in the form requested by the applicant),
and is an important and valuable one. It would be indefensible if the presence
of some exempt information in a source were to exempt the whole of the
information.

10.25 The key to the effective operation of this clause is the sensitive application
of the phrase ‘where practicable’. We can cnly hope that agencies will apply
this liberally, flexibly, and in accordance with the general spirit of the Bill, and
take considerable pains to ensurc—even if this involves such steps as the masking
out of individual paragraphs or c¢ven sentences on a page—that the maximum
possible material is disclosed. We note that a failure to observe the letter of
this clause enables an appeal by the applicant to the Administrative Appeals
Tribunal, and hope further that, here as elsewhere, the Ombudsman (whose
proposed functions are discussed in detail in Chapter 29) will exert a significant
restraining influence on those agencies which are minded to ignore its spirit.
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Chapter 11

Charges and fees

The present provisions: safeguards and weaknesses

{11 The Bill clearly contemplates that members of the public who use the
Freedom of Information legislation will have to pay for the documentary informa-
tion that they acquire. Clause 16 provides that paymeat of a prescribed charge
is a condition to be met before uccess is givenl to a non-exempt document.
Clause 49 confers power upon the Governor-General to make regulations for,
among other things
(2} the making of charges of amounts, or at rates, fixed by or in accordance with
the regulations for access to documents (including the provision of copies or
transcripts) in accordance with this Act, including requiring deposits on account
of such charges;
In addition, clause 37 (6) provides that the powers of the Adminisirative Appeals
Tribunal ‘extend to maticrs relating to charges payable under this Act in relation
to a request’. It is clear, therefore, that charges are likely to be levied, though
ne indication is given either in the Bill or in the explanatory statements that
accompany it, as to the criteria in accordance with which the charges will be
assessed or the procedures by which they will be levied.

112 This omission has been much criticised in submissions reccived by this
Committee from members of the public and from community groups, While
there is no evidence that prohibitive charges will be levied by agencies, naturally
a fear exists that the right of access conferred by the Bill will be too expensive
to utilise. In part this fear is based upon reference to practices that have prevailed
under the United States Freedem of Information Act. Before 1974, that Act
was drafted in similar terms te the Australian Bill, in that it permitted agencics
to impose charges in accordance with regulations made under the Act. Each
agency could establish its own charges, and fee practices varied substantially
from agency to agency. Therc was a difference first in the quantum of the fees
charged—search fees varicd from $3 to §7 per hour, and while the copying
charge was 5c¢ per page in some agencies, it went as high as 81 per page in
others.t” A number of agencies ordinarily waived the payment of charges, while
it was alleged that others used the power to deter members of the public from
making requests—for instance, one inquirer was asked by the FBI to pay 337 607
before the Rosenberg documents would be released.? Other prevailing practices
also confirmed the opinion of critics that fees were employed to undermine the
right of access: some agencies required pre-payment of expected fees before
a search would be undertaken; others demanded a minimum fee {as high as $10)
regardless of the number of documents requested or disclosed; and it was alleged
that there were agencies that would not charge regular clients, but would charge
others. Since 1974, when the United States Act was amended following public
criticism of fee practices during Congressional hearings on the Act, a considerably
greater degree of standardisation has prevailed in charging practices. But search

v Australia, Parliament, Roval Commission on Australian Government Administration (R.C.A.G.A.
(Dr H. C. Coombs, Chairman). Appendix, Volume Two, Parl, Paper 187/1976, Canberra 1977,
pp. 78-9.

? See *Prying on the Truth—FOI in the USA®, Ruperr No. 1, February 1976, p. 5.
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fees for Freedom of Information Act requests differ widely from agency to agency,
so much so that according Lo Irene Emsellem, a staff member of Scnator Kennedy's
fudiciary Commitiee, ‘the single mest important action needed by Congress is
uniformity in fees and fee waivers'. Miss Emsellem noted that charges for searches
by agency ‘professionals’ vary from $3 an hour at the Department of Health,
Education and Welfare to $12 an hour at the Nuclear Regulatory Commission.
Computer search charges range from $6.50 at the Federal Trade Commission
to a huge $I88 an hour at the Justice Department.®

1.3 We do not contest the assumption inhcrent in the present Bill that
some charges and fees will be required to be paid. Only mild opposition has
been expressed to this Committee against the principle that agencies should
be empowered to levy charges in return for granting access to documents. The
Library Association of Australia and the Australian Advisory Council on Biblio-
graphical Services cxpressed the view that a system for disclosure of government
information is comparable in objectives to the public library system, and both
should be publicly subsidised to the same extent.! The Company Directors
Association submitted that public subsidy was justificd on the basis that the
Bill would facilitate good relations with the business community.” While we
endorse in theory the principle that the cost of safeguarding democratic rights,
including perhaps ‘the right to know’, should be borne by the community, it
is clear to us that the right of access conferred by the Bill will commonly be
used by individuals to obtain information for private uses only, or to promote
a private benefit or gain, While this is a legitimate use of the Bill, it does not
call for public subsidy. There are practical reasons alse why a power to levy
charges must exist. If documents could be obtained free of charge, there is a
distinet danger that agencies could be beleagured with requests for most docu-
ments that are brought into existence, Certainly instances occurred in the United
States where individual requests have demanded ‘tons of records and literalty
millions of pieces of paper’.® Although it would be wrong if the Bill required
that applicants had a ‘need to know’, or that requests had to be genuinely made,
or if it provided that agencies could refuse to answer requests deemed to be
frivolous or vexatious, quite clearly charges are a practical safeguard of the
administrative efficiency of government.

11.4  Most of the criticism on charges has concerned the absence of any safe-
guards in the Bill to ensure that charges will be reasonable and will not be imposed
inconsistently or incorrectly. We think this criticism is well made and believe
it Is useful, therefore, to consider the nature of the safeguards which presently
eXxist.

11,5 Clause 49 provides that charges will either be specified, or be calculated
in accordance with rates specified, in the regulations. There will be one set of
regulations applying to all agencies; and to this extent at least a uniform code
will be observed. In accordance with normel pariiamentary procedures,” the
regulations will be subject to scrutiny and disallowance by either House of

? A. Weinstein ‘Open Season on “Open Government™ *, The New York Tines Muagazine, 10 Yune
1979, p. 32,

* Submission no. 95, incorporated in Transcript of Evidence, p. 2062 and Submission no. 75, p. 18.

% Submission no. 160, p. I.

® R. L. Saloschin, ‘“The Freedom of Information Act; A Governmental Perspective’ in F. E.
Rourke (ed.), ‘A Symposium: Administrative Secrecy: A Comparative Perspective’.
Public Administrative Review {Jan./Feb. 1975), pp. 10, 12.

* Aets Interpretation Acr 1991, s. 48.
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Parliament, and to particular scrutiny also in the first instance by the Senate
Standing Committee on Regulations and Ordinances. The actual charge imposed
upen an applicant in accordance with the regulations can be reviewed, pursuant
1o clause 37 (6) of the Bill which provides that the powers of the Administrative
Appeals Tribunal to review agency decisions regarding a request for access ‘extend
to matlers relating to charges payable under this Act in relation to a request’,
This rather cryptic provision means, we assume, that a person whe has been
granted access to a document, but feels that the charge imposed is too high—
in that, for example, the wrong rate was imposed, or that the agency miscal-
culated the search time involved—can appeal to the Tribunal. If 50, the Tribunal
would be empowered merely te decide whether z particular charge was authorised
by the Act, ie., was in accordance with the rates specified in the regulations.
Il the charge was autherised, and properly calculated in the circumstances, the
Tribunal’s power would be at an end, however unreasonable or high it felt the
the authorised charge may have been. It may be that the language of clause 37 (6)
can be argued to be wide enough to give the Tribunal a general discretion to fix
whatever fees it deems appropriate in the circumstances, but we believe that a
narrower reading would probably prevail.

11.6 There are still many matters concerning charges that are not regulated
by the provisions to which we have referred and are not protected by the avenues
for scrutiny or review. In particular, questions arise as to what services and
material will be charged for, what the actual level of charges will be, when deposits
on account of charges will be required, and the whole question of waiver of fees
and charges. Littie guidance on these matters is given in the statements or explan-
ations which accompany the Rill. The 1976 1DC Report commented merely that
the schedule of charges to be prescribed by regulation

should be based on direct cost of search calculated at hourly rates taking account
of the staff employed in dealing with the request. The ‘direct’ cost of search should
encompass normal departmental search procedures and would not extend to the
cost, for example, of locating a mislaid document. Where information is held on a
microcopy, cinematograph film, videotape, sound recording tape or the like, standard
charges related to the cost of retrieval should be prescribed. The copying of a docu-
ment should be charged for at prescribed rates.

Where the cost of complying with a request is likely to exceed a prescribed amount,
provision should be made for a department to inform the applicant of the estimated
cost and obtain a deposit before proceeding further with the request. In all cases a
department should be required to locate a requested document and inform applicants
that upen receipt of a specified charge the document will be made available. There
would be no charge made when a reguest for a document was not met.8

11.7 The most that is contained in the statements that accompany the Bill is a
short comment in the Background Notes that the regulation on charges will take
into account these recommendations.® To our mind too little indication has been
given as to the nature of the provisions on charges that will ultimately be adopted.
Although many of the fears expressed to this Committee in submissions and evi-
dence may ultimately prove to be unfounded, it is quite understandable that these
fears should be held at this time. Most of the existing uncertainties will be clari-
fied once the regulations are published, but we see no reason why the resolution

* Australia, Parliament, Pelicy Proposals for Freedom of Information Legisiation: Report of Inter-
departmental Committee. Parl. Paper 400/1976, Canberra, 1977. paras 19.5 and 19.6,

* Australia, Attorney-General’s Department, Freedom of Information Bill 1978—Backgreund
Notes, *Criticisms, Explanations and Answers’, AGPS, Canberra, 1978, p. 14.
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of some of these questions should wait that long. Questions regarding costs are
as important in a Freedom of Information Bill as questions regarding exemptions.
It would have been a straightforward matter for some explanation to be given,
for instance, on whether and in what circumstances fees would be waived, and
we regret that this advice has not been forthcoming.

11.8 Our consideration of this matter has led us to conclude that many, though
not all, cf the points which are the subject of uncertainty should be resolved in
the Bill and not in the regulations. We acknowledge that the Bill is at present
framed in accordance with the customary drafting practice of leaving to the regu-
lations the actual charges or rates of calculation to be adopted. This approach is
obviously sensible, since both inflationary changes and administrative cxperience
which necessitates the need for amendments require that the charge or rate of
calculation be susceptible to ready amendment. This amendment can be effected
more easily in regulations, which only reguire gazettal, than in a Bill which
requires passage through both Houses of Parliament. It would be impractical to
insert the actual rates of charge in the Bill, and we do not recommend any change
in that respect,

11.9  There are however other matters which could be fixed or determined from
the outset. They include the services and materials for which agencies should be
entitled to levy charges; standardisation of charges; the time at which charges
(including deposits) should be required to be paid; and the question of waiver of
charges. Our consideration of the few references ta charges in the departmental
submissions illustrates this, as some agencies have apparently made assumptions
in these respects that should be determined instead by Parliament, while submis-
sions indicate inconsistencies could readily develop in the fee practices of agencies.
For instance, the Commissioner for Employees’ Compensation evidently assumes
that charges must now be levied even for material otherwise free of charge' while
the Office of Women’s Affairs indicated its support for waiving fees where research
time is less than one hour or the applicant is disadvantaged.1t Again, some agencies
have clearly assumed that a fee component should be the time spent by an officer
examining a document to determine if it contains exempt information on pre-
paring it for inspection.'® The next section of this chapter contains our recom-
mendations on these principles which we believe should be incorporated in the
Act, rather than left to the regulations.

Setting of charges for services and materials

11.10  Perhaps the most immediately pressing question is the determination of
whether, in principle, certain charges should be levied at all, and if se, what criteria
should apply in fixing actual rates. We consider these issues in relation to, succes-
ively, charges for initial search and retrieval, charges for the examination of the
material so retrieved to determine whether it is exempt; charges for the inspec-
tion by the applicant of documents to which access is granted; and charges for
copying and materials.

1111 Search and retrieval jees. There appears to be commen agreement that
an agency should be able to charge for the time spent conducting a routine search

¢ Submission no. 99, para 13.

** Reply of 16 March 1979 by Depariment of Home Affairs to Public Service Board Survey on
resource implications of Freedom of Information Bill, Committee Document no. 67, p. 13.

'* e.g. Department of Social Security, Submission no. 117 incorporated in Transcript of Evidence
p. 2137 and Department of Education, Submission no. 66, para. 6.
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through the registry system for a document, There are, however, at least three
diffcrent ways in which the search fee could be calculated.

11.12  One option is to charge each applicant a set retrieval fee, say of $10.
This would be similar to the system that initially operated in relation to the
records of Medibank, when any person could obtain his records from the Health
Commission for a fee of $8. The advantages of a set fee arc that it is a system
that is simple to operate, and is likely tc be inexpensive to members of the public.
The main disadvantage is obvious: that an agency could spend considerable time
In answering a request without being able to recoup the direct costs involved—
for instance, if an individual request seeks a jarge number of documents, or if
the records requested are described qualitatively and time is spent in locating
documents that fit the request description. This option is also susceptible to abuse,
For instance, a number of applicants all secking similar documents from one
agency might be able to aggregate their requirements into ona request, and pay a
single request fee. The option could also tend to rigidify and make the charging
of fees automatic where otherwise an agency may have been inclined to provide
documents frec of charge, for instance on the basis that the request is a routine
one, or could be handled simply and quickly.

1113 The second option is to charge a ser rewrieval fee with discretionary
variations, i.e. to allow the agency to charge at an hourly rate in certain defined
circumstances—for instance, if a large number of documents is requested, if the
anticipated search time will exceed a set number of hours, or if the documents are
requested by reference only to the subject matter with which they deal. The main
difficulty with this option is the identification of a reasonably precise criterion,
that is not too broad or uncertain, to govern the use of the discretionary variation.
We have rot pursued this matter further, as in our opinion the same tesult will
in a practical sense be achieved in most cases by use of the third option.

11.14  The third option, which we favour, is to have a set hourly rate applying to
the tme spent searching for a document—for instance, the rate could be $6 per
hour, regardless of what leve! or rank of officer carried out the search. This option
combines the advantages of simplicity, ease of calculation and amenability to
challenge when a miscalculation is claimed. In practice, this option may possibly
combine the advantages of the above option. What is likely to happen is that
many agencies might not charge at all if the fec is small (for example, is less
than $10 er involves search time of less than one hour) for the reason that costs
involved in calculating the sum payable may be as large as the costs that are so
recovered. Certainly this is what has occurred in the United States. Hence charges
are applicd mainly to the more expensive inquiries. If this approach is to be
adopted, it will be necessary to confer upon agencies, in addition to the discretion-
ary waiver or reduction power that we recommend later in this chapter for im-
pecuniosity and public interest reasons, a discretion to waive fees, in effect for
administrative reasons, in respect of any individual request,

11,15 It is, of course, possible to adopt the ‘set hourly rate’ principle with sev-
eral variations. For example, the United States Justice Department distinguishes
between “clerical searches’ where the charge is calculated as follows: ‘For each
one quarter hour spent by clerical personnel in excess of the first quarter hour in
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searching for and producing a requested record, $1.00°,1 and on the other hand

‘nonroutine, nonclerical searches’ where the formula is expressed in these terms:
Where a search cannot be performed by clerical personmel, for example, where the
task of determining which records fall within a request and collecting them requires
the time of professional or managerial personnel, and where the amount of time
which must be expended in the search and collection of the requested records by
such higher level personnel is subsiantial, charges for the search may be made at
a rate in excess of the clerical rate, namely for each one quarter hour spent in
excess of the first quarter hour by such higher level perscnnel in searching for
a requested record, $2.00.1%

However, we belicve that, on balance, it would be simpler and more efficient—-and

probably no more costly in the long run for the agency to administer—for a single

flat rate to apply whatever the perscanel level involved.

11.16 A particular question arises as to the basis on which search and retrieval
fees should be levied in relation to computer-stored information. In Chapter 8
we have already discussed the operation of clause 15 of the Bill which spells out,
among other things, the procedures applicable to the granting of access to such
information. We state here our belief that it is proper that applicants be charged
fees approximating the real cost to the agency concerned of the personnel and
machine time involved in generating the output required. As an indication of what
has been thought appropriate in this respect by at least one United States central
agency (while noting at the same time, as we said in paragraph 11.2, that the
Justice Department’s computer fees are higher than those applying elsewhere) we
quote the following further extract from the United States Department of Justice’s
1977 Annual Freedom of Tnformation Act Report:

Computer time charges (includes personnel cost) : 3
1. Central processor charge per hour . . . . . 188.00
2. Main storage charge per 1000 per hour . . . .50
3. Channel charges per hour . . . . . . .74
4. Card reading per 1000 cards . . . . . . .20
5. Printing per 1000 lines . . . . . . . 43
6. Card punching per 1000 cards . . . . . . 10.70
7. Tape mount . . . . . . . . .50
8. Specific device charges
a. IBM 2200 Cathode ray tube or equivalent per hour . . 4,20
b. IBM 3330 Disk storage or equivalent per hour . . 39.72
c. IBM 2314 Disk storage or equivalent per hour . . 39.72
d. IBM 3420 Tape Drive or equivalent per hour . . 44,5915

11.17 Recommendation: Charges for the search and retrieval of information
should be fixed on a single set hourly rate basis, with provision for the agency to
waive or reduce any such charge if it deems it appropriate in the circumstances.

1118 Examination of documents. An important question is whether charges
should be levied only for the time taken to search for or locate a document, or
whether it should also cover the time spent examining a document in order to
determine whether it is exempt or contains exempt matter that should be deleted
before disclosure. Charges are likely to be much higher if examination time i
included. In many instances this may be the only time that is chargeable—for
example, if a request is made for an internal report on a particular topic, there

4 United States, Department of Justice, Freedom of Tnformation Act, Annual Report to Congress
1977, Committee Document no. 60, p. 15.

14 ibid.

13 jbid,
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may be no search time involved, because the identity and location of the report
is readily ascertainable. But if it is a lengthy report that deals, say, with issues
of naticnal security, or with trade sccrets of a named corporation, many hours
may be spent by senior officers of the agency in examining its contents. Since the
time of the officers may well be diverted for a considerable pericd from other
equally important agency business (even necessitating perhaps the eventual em-
ployment of additional senior staff), there is a difficult questicn as to whether these
costs to the public should be reflected in the charges that are made under the
Bill.

11.19 It is usual practice in the United States for no charges of this kind to be
levied. Again the position of the United States Justice Department is typical, the
relevant fee guideline being expressed as follows:
Examination and related tasks in screening records. No charge shall be made for
time spent in resolving legal or policy issucs affecting access to records of known
contents. In addition, no charge shall be made for the time invoived in examining
records in ¢onnection with determining whether they are exempt from mandatory
disclosure and should be withheld as a matter of sound policy,18

1120 We are aware of the budgelary strain that will undoubtedly be placed on
a number of agencies if this approach is adopted. There will be some classes of
requests—uparticularly in relation to defence and security matters—which will
often require very lengthy screening indeed. These problems will be further multi-
plied as our recommendations with respect to the phasing in of access to prior
documents come into effeet, although it is to be noted, of course, that the Bill
already provides for a degree of retrospectivity to the extent that access may be
obtained under clause 10 (2) to past documents which are nccessary to enable
an understanding of later-created cnes, We gave careful consideration, then, to
whether there should not be some provision enabling, if only in limited and excep-
tional circumstances, the discretionary imposition of an appropriate examination
ice. In the event, the majority of us take the view, on balance, that no examin-
ation fees of any kind ought to be charged. We are led to this conclusion both by
the difficulties and uncertainties we see as being inevitably associated with the ad-
ministration of any examination fee system, and our belief that there is no reason
in principle why the financial burden upon an applicant should depend wpon the
inherent sensitivity of the material to which he seeks access (or for that matter,
upon the varying sensitivities of the particular officers engaged in examining it).

11.21  We believe that, as time goes by and the Freedom of Information
legislation becomes wefl established, Tess and less time will in fact be needed for
examination purposes. This will result not only from increased familiarity with
the legislation and its standards, but also from the likely adoption of different
attitudes and practices at the time that documents are created. Attention will
become better focused on what information contained in the document can be
released and what should be withheld (or reviewed afresh when a request is
received). We understand, for instance, that in the United States many agencics
now make an attempt in the creation of internal working documents to separate
fact and opinion. Additionally, corporations supplying documents to the Govern-
ment are asked by some agencies to mark those portions of the documents that
should be considered for exemption ™ A similar practice also exists with docu-
ments relating to national security, where the Executive Order establishing the

16 jbid.
17 e.g. United States, Food and Drug Administration, Regulations 21 FR §, 4,44-4 46,
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security classification system requires that the classified portions of decuments
be specifically identified (see further discussion in Chapter 16); unclassified
portions could not be withheld pursuant to the ‘national security’ exemption in
the United States Freedom of Information Act. Practices such as these, if adopted
in Australia, would clearly ensure efficiency in the administration of the Bill—
a benefit both tc the Executive and to the public. However, if agencies do not
choose to adopt such practices, in our opinion mermbers of the public should
not have to bear the cost under the Bill.

11.22 There is also another issuc of consistency. If some agencics adopt practices
to speed the examination and release of material, while others do not, members
of the public who make requests under the Bill will be forced to pay higher charges
to the latter. The same disproportion could arise in other ways. Those agencies
which, by comparison with others, are less disposed to openness are likely to spend
relatively more time in examining requested documents. It hardly seems fair or
just, in a Bill designed to confer rights of access, that an agency’s charges are
inversely related to its commitment to the philosophy underlying the Bill.

11.23 These variations may exist not only between agencies, but within an

agency. Consider the evidence from the Department of Social Security:
Some calculation can be made of the workload involved in preparing a file for
perusal. A straightforward file would take about 15 minutes to prepare counting
time required for identification, location and extraction. Other files including those
containing a large number of exempt documents would probably require an hour
to prepare. In the case of longstanding files, such as family allowance and pensions,
the state of the file and the possibility that access could reveal sensitive personal
details (such as de facto relationships) would require more time to prepare the file
for access.18

This brief example shows that charges, if based on examination time, woutd

vary according to a number of factors which should not be reflected in the

charge paid by members of the public.

11.24 Recommendation: No charge should be made for the fime spent in
examining material to determine whether access should he granted to it.

11.25  Inspection by applicant. When an applicant who has been granted access
to material desires, cither before obtaining copics or instead of obtaining copies
of it. to inspect it by way of reading, viewing or listening as the case may be,
certain additional personnel costs may well be incurred by agencies in making
that possible. Such costs might involve the supervision of a reading room, the
running of a film or videotape, or the playing of a tape recorder, Often the costs
of this kind attributable to any individuat applicant will be trivial, in that the
personnel time involved is cither minimal, or shared ocut in the supervision of a
number of personne! simultaneously, or occupied simultaneously in conducting
other agency busincss (e.g. routine clerical tasks): in these circumstances we
believe that agencies will ncither nced nor desire to levy supervision charges.
But in those cxceptional circumstances where the personnel time attributable
to satisfying the requirements of individual applicants is not in fact trivial, we
se¢ no reason why an agency should not be entitled to make a charge accordingly.
The charge in question would be calculated by reference to the identifiable
direct on-cost, and we would imagine that in most circumstances it could not
legitimately exceed a figure of approximately $5 per hour.

% Submission no. 117, incorporated in Transcript of Evidence, p. 2135-6.
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11.26 Recommendation: Agencies should be entitled to charge an applicant
the identifiable direct on-cost incurred in supervising the inspection by him of
material to which he is granted access.

11.27 Copying and material charges. Agencies should be entitled to charge

the identifiable direct on-costs incurred by them in photocopying documents,

supplying sound or video-casscttes, computer print-outs and so on. Examples

of charges specified in the 1977 fee cuidelines of the United States Justice

Department, other parts of which have been quoted above, are as follows:®
Copies. For copies of documents (maximum of 10 copies will be supplied) $0.10
per copy of each page.

Computerized Records—>Material charges: $
1. One-part paper per 1000 . . . . . . . 11.00
2. Two-part paper per 1000 . . . . . . . 17.63
3. Three-part paper per 1000 . . . . . . . 28.95
4. Four-part paper per 1000 . . . . . . . 37.52
5. Five-part paper per 1000 . . . . . . . 50.83
6. Stock Hollerith cards per 1000 . . . . . . . 1.78
7. Magnetic tape per reel . . . . . . . . 9.50
8. Disk pack, each . . . . . . . . . 775.00
Tape Recordings—Material charges:

1. 45 minute cassette . . . . . . . . . .56
2. 60 minute cassette . . . . . . . . . B0
3. 90 minute casseite . . . . . . . . . 7

11.28 We are particularly concerned that the photocopying charges imposed
by agencies should be reasonable. Depending on how one takes into account,
if at all, the depreciation of the machine concerned, the ‘identifiable direct
on-cost’ might be capable of enormous variation. We state simply that we
would regard any charge higher than 10 ccnis per page, at current values, as
probably being unreasonably high.

11.29 Recommendation; Agencies should be entitled to charge applicants the
reasonable costs incurred by them in supplying copies of paper documents,
sound and video-recordings and similar materials.

11.30  Notificarion of charges. It is important that applicants know in advance
the kinds of costs they may be liable to incur in securing access to information
under the Bill. Where common or standard services and materials are required,
it should be sufficient for this purpose that the relevant fee structure be adequately
publicised in the proposed Freedom of Infermation Handbook (see Chapter §)
and elsewhere, with no necessity for direct personal notification. Where, however,
quite substantial fecs are likely to be incurred, we believe it appropriate that
there be a requirement of advance notification before such charges can be
levied. We recommend the adoption in this respect of the system applicable in
the United States Department of Justice, which is embodied in that agency’s
fee guidefines as follows:
Notice of anticipated fees in excess of $25. Where is is anticipated that the fees
chargeable under this section will amount to more than $25, and the requester has
not indicated in advance his willingness to pay fees as high as are anticipated, the
requester shall be notified of the amount of the anticipated fee or such portion thereof
as can readily be estimated. Tn such cases, a request will not be deemed to have been
received until the requester is notified of the anticipated cost and agrees to bear it.

1% Committee Document no. 60, cited footnote 13, p. 15.
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Such a notification shall be transmitted as soon as possible, but in any event within
five working days, giving the best estimate then available. The notification shall offer
the requester the opportunity to confer with Department perscnnel with the object
of reformulating the request so as to meet his needs at lower cost.20

11.31 Recommendation: Where it is anticipated that fees and charges in excess
of $25 are likely to be incurred by an applicant, a mandatory system of advance
notification should apply hefore such charges can be levied.

Standardisation of charges

11.32 Two questions arisc for comsideration herc: whether the charges imposed
under the Bill should be uniform across all agencies, and whether such charges
should be uniform for all classes of applicants. We consider that both questions
should be resolved in the affirmative.

1133 Clause 49 provides simply for the making of regulations in relation to ‘the
making of charges of amounts, or at rates fixed by or in accordance with the regu-
lations’. We do not read the language of this clause, as it is presently drafted, as
requiring cither a single set of regulations applicable to all agencies, or that the
charges set as between different agencies be uniform. It is, however, in our view
important in the interests of fairness that there be such uniformity. While there
may be commercial or budgetary considerations that might be thought to justify
a variation in charges, noticeable variations from agency to agency are likely to
be interpreted by the public as being an attempt by those agencies charging at
higher rates to undercut the rights conferred by the Bill. So far as practicable
the Bill should empower agencies to recover costs they have incurred, However
we do not see that this policy has 1o be pursued to & point where the operation
of the Bill could cause unnecessary suspicion and criticism likely to impair its
success as a measure that is designed to assist, and not hamper, the public. The
fact that a small amount might not be recovered by some agencies as a result of
consistency being required is, in our opinion, outweighed by the considerations to
which we have referred.

11.34  'We have given consideration to the question of whether the fees and
charges incurred under the Bill should be uniform for all classes of applicants.
Some possibilities that suggest themselves are that differential rates should apply
to those seeking personal records as distinct from other classes of information,
that lesser rates—or perhaps no rates at all—should apply to pensioners secking
personal information, or that commercial crganisations be obliged to pay higher
rates for information that they seek for business purposes. We are firmly of the
opinien, however, that no such differentials should apply. Not only would they
often be productive of great administrative inconvenience, but they would also
tend to undermine, once again, the basic underlying principle of the Bill that the
nature of the needs or interest of the individual applicant should be quite irrelevant
to his exercise of rights under it. Anything which imports, as a routine adminis-
trative matter, a requirement that the reasons for a particular application be
closely scrutinised, should be resisted. However we make it clear that we think
therc is a strong case to be made for the discretionary waiver or reduction of fees
in appropriate individual cases, and we take up this point further below.

20 ibid.
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11.35 Recommendation: Clause 49 should be amended to specifically provide for
the imposition of fees and charges on a uniform basis as between different agencies.
There should be no variation of scale charges as between different classes of
applicants.

Time at which charges to be paid

11.36  Quite clearly no charge would be payable unless the document requested
Is disclosed, even though considerable time may be spent in searching for and
examining that document. Consequently payment of a charge should not be re-
quired until the access decision has been made; to require otherwise would un-
necessarily discourage requests. This procedure should be stated in the Act itsclf,

11.37 A question ariscs as to whether, in accordance with the recommendation
in the 1976 IDC Report, prepayment of a deposit on account of a charge may be
required where the estimated costs are likely to exceed a prescribed amount. This
is clearly envisaged by the Bill, insofar as clause 49 makes spccific provision en-
abling regulations to he made ‘requiring deposits on account of such charges’. We
agrec with this principle: in cases where much search time may be involved, and a
waiver of charges scems unlikely, an agency may fairly seek some assurance that
the ultimate charge will be paid and that its diversion of agency resources will not
be wasted.

11.38 Tt is important, however, that deposits should not be required to be paid
unnecessarily or unreasonably. Once again the United States Department of
Tustice fee guidelines afford a useful precedent:
Advance deposit. (1) Where the anticipated fec chargeable under this section
exceeds 525, an advance deposit of 25% of the anticipated fee or $35, whichever
is greater, may be required.
(2) Where a requester has previously failed to pay a fee under this section, an
advance deposit of the full amouat of the anticipated fee may be required.?!
We believe that the outlines of a system to this effect should be incorporated not
only in the regulations but in the Bill itsclf. There is a good administrative reason
for this, as well as a principled one. This is that, as a practical matter, the sixty-day
time limit should not run during the period elapsing between request for, and pay-
ment of, a deposit. However, if the proccdure for payment of depasits is contained
solely in the regulations, it is arguable that the regulations could not override the
time limit provision contained in the Bill.

11.39 Recommendations:

(a) Normally charges levied under the Bill should not be required to be paid
until an affirmative access decision has been made;

(b) Agencies should he entitled to require, where the anticipated fee chargeable
exceeds $25, an advance deposit of 25% of the anticipated fee; and

(c) Where an applicant has previously failed to pay a charge under the legis-
lation, agencies should be entitled to require an advance deposit of the full
amount of the anticipated fee.

Waiver of fees

11,40 The present Bill contains no provisions specifically authorising or
encouraging the waiver or reduction of fees for any reason. This js to be con-
trasted with the situation under the United States Freedom of Information Act,

o jbid.

145



where is it provided that agencics can waive or reduce fees when ‘furnishing the
information can be considered as primarily benefiting the general public’®? and
where there is also an option to disregard charges for ‘indigent requestors’.®® The
omission of clauses to this effect in Austraiia has been much criticised by a
number of persons and organisations making submissions to us.* It may be
that the regulations will contain such provisions, but we are not aware of any
such government intention. It may also be, depending on the language in which
the regulations couch the obligation to pay various fees and charges, that thers
will in any event (even in the absence of explicit provision) be a residual dis-
cretion left with agencies to waive or reduce fees in cases they regard as appro-
priate. We feel, however, that this whole matter is too important to he left in
the general state of uncertainly which presently prevails, and that the Bill
should state on its face the basic principles which should be applicable.

11.41 We believe that the case for allowing for the discretionary waiver or
reduction of fees where an applicant is impecunious is unanswerable, and there
should be an explicit power conferred upon ministers and agencies to this effect.
What counts as ‘impecuniosity’ should depend in any particular case both upon
the means of any particular applicant or organisation on the one hand, and upon
the amount of the fees and charges in issue on the other. To take = simple
example, the retrieval and copying of a two-page social security record may
represent & minimal financial burden even for a pensioner, while the retrieval
and copying of all files bearing upon a long-running repatriation compensation
matter might on the other hand represent a substantial mmposition for anyone.

11.42 We also belicve that therc should be explicit provision, as in the United
States, for reduction or waiver by agencies or ministers when the provision of
information ‘can be considered as primarily benefiting the general public’ rather
than being for the benefit or gain of the individual applicant. Even more so than
in the case of waiver for impecuniosity, the exercise of the proposed discretion
is likely to be a difficult and often sensitive matier, but we again believe, on
balance, that the provision of such an explicit power is desirable. Tt is likely to
have a particular utility for community interest organisations and groups, working
in such areas as environment protection, education, social welfare and civil
liberties, who operate on shoestring budgets yet are intimately concerned with the
kind of policy formulation in the public interest that it is one of the basic objectives
of any freedom of information legislation to promote. We note in passing that
it should not be assumed that the conferring of discretionary powers specifically
upon ministers in this area will, any more than anywhere else, necessarily add
significantly to ministers’ personal workloads; the exercisc of such powers can,
and of course should, in all but the most intractable cases, be delegated by the
minister down the line to his departmental officers.

11.43 The real problem, as we see it, which arises with respect to the waiver
or reduction of fees is whether any such discretionary decision should be appeal-
able to the Administrative Appeals Tribunal. On the one hand, the conferring
of a right of appeal, here as elsewhere, has obvious attractions, ensuring both

2% United States Freedom of Information Act 1974, paragraph 5 U.S.C. 552 (a} (4} (A).

% United States, Freedom of Information Act, Sub-part A—Production or Disclosure under 5
U.5.C. 552 (a), 16.9 (a).

2 e.g. Freedom of Information Legislation Carmpaign Committee, Submission no. 9, incorporated
in Transeript of Evidence, p. 164; Women’s Electoral Lobby {Victoria), Submission no. 7,
incorporated in Transcript of Evidence, p. 367; Australian Council of Social Services, Sub-
mission no, 48, incorporated in Transcript of Evidence, p. 440.

146



that the ministerial or agency decision will be carefully made in the first place
and that it is capable of rectification if manifestly wrong. But on the other hand
there is a real problem involved in the Tribunal becoming concerned with any
kind of decision which involves it in considering and adjudicating in any way upon
the applicant’s case: to do so is inevitably, in our view, to commence a slide
away from the crucial underlying principle of the legislation, namely, that access
to information is a matter of right and not in any sense contingent upon a showing
of need or intercst or merit, It may be that a distinction can be drawn between
a Tribunal finding as to entitlement to access on the one hand, and a finding as to
entitlement to fee reduction or waiver on the other: there is a conceptual dis-
tinction. But we believe that there is in practice a danger of matters becoming
blurred, and that it would be beticr if the Tribural confined itself cntirely to dealing
with matters other than the status or situation of individual applicants. (As we
indicated carlicr in this chapter, the Tribunal would still retain under clause
37 {6)—or a re-drafted version of it—some jurisdiction in relation to fees
questions, but that jurisdicticn would be confined to questions of proper cal-
culation rather than to the waiver or reduction issues we are here considering,)

11.44  The inability to appeal from a ministerial or agency decision on a waiver
or reduction application would not mean that a disgruntled applicant would be
entirely without redress. The respensible minister would still be answerable to
the Parliament for his exercise of discretion in any particular case, and it can
be assumed that the political pressures upon him to ensure that such decisions
were sensible and appropriate would be not inconsiderable.

11.45 Recommendation: The Bill should explicitly confer upon ministers and
agencies the discretionary power to waive or reduce fees where an applicant is
impecunious or where the provision of the information in question can be con-
sidered as primarily benefiting the general public. The exercise of such dis-
cretionary powers should not be subject to appeal to the Administrative Appeals
Tribunal.
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PART C
EXCEPTIONS AND EXEMPTIONS



Chapter 12

Exemptions of agencies and classes of
documents {clauses 4 and 5)

The principle of exemption by regulation

12.1 The Freedom of Informaticn Bill enables regulations to be made excluding

specified bodies or specified documents of an agency from the operation of the
legisiation. Clause 3 states:

The regulations may provide that—

{a) a specified body is to be decmed not to be a prescribed autherity for the purposes of
this Act:

tb) a body specified in accordance with paragraph (a) is, or is not, to be taken to be
included in a specified agency; or

(c) a specified agency is to be exempt from the operation of this Act in respect of docu-
ments relating to specified functions or activities of the agency or in respect of docu-
ments of any other prescribed description.

12.2  'This is one of the ‘hidden’ exemptions of the Bill in that its ultimate scope
cannot be assessed until after the regulations are prepared. And when they are
prepared there will not be adequate opportunity for either public or parliamentary
scrutiny of those regulations. Whereas all other exemptions in the Bill will have
been examined in detail by the public, this Committee and the Parliament as a
whole, the ultimate scope and effect of the power of exemption conferred by
clause 5 will not be subject to any detailed public or parliamentary scrutiny.

12.3 It might at first glance be thought that the Senate Standing Committee
on Regulations and Ordinances would be in a position to examine critically any
regulations coming befere it which provided for the exemption of specified
agencies or specified documents of an agency. But the criteria under which that
Committee operates would not permit the wide-ranging inquiry invelving policy
considerations which necessarily arise in determining whether particular agencies
should be exempt from disclosure requirements, The criteria by which regulations
are scrutinised by the Regulations and Ordinances Committee are limited to
mattcrs such as whether or not the regulations trespass unduly on personal rights
and liberties, or unduly delegate parliamentary authority. Within the limits
imposed by these criteria, the Committce has performed its review function
effectively and in a non-partisan manner. Broadening its criteria to enable it to
undertake the examination of the kind of policy issues, which would be involved
in weighing arguments for and against the exemption of particular agencies or
decuments, would detract from the non-partisan character of its proceedings and
prejudice its effective operation,

12.4 Clearly, what is required is that any claim for exemption of any agency or
a class of document should come before the Parliament as a whole in this or
some future Bill rather than in regulations. It would be appropriate for all agencies
which are proposed to be exempted from the Bill to be set out in a schedule to
the Bill. While the nccessity to determine all such claims before the Bill is
enacted might be thought to delay the passage of the Bill, it would not in any
way delay the operation of the Bill. Even if apencies were to be exempted by
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regulation it could be expected that proclamation of the Bill would be postponed
untii those regulations were ready as has been the case with the Adminisirative
Decisions (Judicial Review) Ac: 1977, Furthermore, agencies have already had
ample time in which to consider whether or not to press their particular claims
for exemption. Many agencies have outlined these arguments to the Committee
and we consider them later in this chapter.

12,5 While there is thus no impediment to sctting out in a schedule to the Bill
those agencies as to which it is clear at the time of c¢nactment that valid claims
for exemption exist, problems can be expected (o arise in promptly resolving
future claims for exemption. The difficulty of finding time in the busy legislative
timetable for amendments to Acts Is well known. It would clearly be a cumber-
some and time-consuming procedure to require that every decision to add a new
agency to the schedule or to remove one from it, should be by an amending Act
of Parliament, We belicve that a solution which enubies adequate parliamentary
scrutiny of any proposed amendments to the schedule without requiring sub-
scquent amending Acts lies in a combination of amendment of the schedule by
regulation and affirmative resolution of both Houses of the Parliament before the
regulations can take effect,

12.6 The device of amending a schedule to an Act by regulation is used in
section 26 (3) of the Adminisirative Appeals Tribunal Act 1975, This has the
advantage of avoiding the necessity for amending legislation yet stili complies
with the important principle that any legislative alteration in peeple’s rights and
obligations should be readily ascertainable, In the case of regulations this is
achieved by the requirement of section 5 (1) of the Rules Publication Act 1903
that regufations be printed and sold by the Government Printer.

12.7 The further provision that the regulations should not take effect until
affirmed by a resolution of both Houses of the Parliament provides adequate
opportunity for parliamentary scrutiny of any proposed amendment. This is &
device which has not been as frequently used in the Australian Parliament as in
some others, such as the British Parliament. But it has been used here to advan-
tage, and we believe that the exemption of agencies from the Freedom of Infor-
mation Bill is an appropriate cuse for its further use. An cxample of a similar
use of the aflirmative resolution is to be found in section 24 of the Common-
wealth Electoral Act 1918 which provides that distributions of the States into
electoral divisions do not have effect until approved by resclution of both Houses.

12.8 Tt may be necessary to draft into the relevant provisions further provision
to the effect that the resolutions of each House will have effect notwithstanding a
prorogation of the Parliament, a dissolution of the House of Representatives or
a simultaneous dissclution of both Houses. We draw attention to the need for
this precaution because a resolution binds the Senate only for the current par-
llamentary session,! and there should be no doubt that regulations affirmed by
resolution will remain in effect unless amended by the same process.,

12,9 The provision we propose diflers from the usual situation with regard to
regulations. Under section 48 of the Aces Interpretation Act 1901, regulations
generally take cffect from the date of their notification in the Gazerte. They must
also be tabled in both Houses within fifteen sitting days of being made and are
subject to disaliowance by a motion of disallowance of which notice has been given
within a further fifteen sitting days of their tabling. Unless and until disallowed,

1 J. R. Odgers, Australian Senate Practice, 5th edn, A.G.P.S., Canberra, 1976, p, 234,
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however, they take effect from the date of notification in the Gazerre. What we
propose is that regulations amending the scheduie listing exempt agencies should
not take effect until after both Houses have passed affirmative resolutions. Such
a variation from the usual case appears to be contemplated within the terms of
section 48 (1) of the Acts Interpresation Act which provides in part:

48, (1) Where an Act confers power to make re‘gulations, then, unless the contrary

intention appears, all regulations made accordingly—

(a) shall be notified in the Gazette;

(b) shall, subject to this section, take effect from the date of notification or where another

date is specified in the reguiations from the date specified;

We see no difficulty in providing that regulations amending the schedule of exempt
agencies shall take effect [rom the date on which both Houses have passed affirm-
ative resolutions.

12,10 We propose amendment in the same way—-by regulation, taking effect only
after athrmation resolution of both Houses—to twe other provisions of the legis-
lation. In Chapter 8 we recommended that the Bill should be amended to provide
for specified reductions over time in the number of days allowed to agencies io
respond to requests. Nevertheless, we recognise that circumstances may develop
which prevent such reductions and we recommended that the necessary amend-
ment should be achieved by means of regulation and affirmative resolution along
the lines discussed in this chapter.

12.11 Similarly, in Chapter 21, we rccommend the inclusion of thosc secrccy
provisions prescribed under the Act for purposes of clause 28 in a schedule to the
Biil. Amendment of this schedule would also, in our view, be most satisfactorily
achieved by the device discussed above.

12.12 Turning from exemplions of specified bodics to exemptions of specificd
documents of agencies, we regard it as desirable that exemption of an agency ‘in
respect of documents relating to specified functions or activities of the agency or
in respect of documents of any other prescribed description’ should also be achieved
by listing in a schedule to the Bill with amendment thereof occurring by regulation
taking cifect only after affirmative resolution of both Houscs. Had the cxemption
refated simply to ‘specified classes of documents’ there would be no justification
for such an exemption at all since the existing Part IV exemptions more than
adequately cater for all conceivable categorics of exemption of documents by
description. However, the exemption is not this broad, Tt is limited to documents
of a prescribed description of a specified agency. It provides for a more limited
exemption than tetal exemption of an agency. Without such a provision the more
draceonjan step of complete exemption of an agency might be called for in situ-
ations where not all of the agency’s documents really require fo be exempt. We
envisage, however, that the circumstances would be rare in which it would be
appropriate to exempt documents under this section rather than under ¢ne of
the other grounds of exemption in Part IV. One such case might well be documents
which relate to Aboriginal tribal and ceremonial secrets, We refer to this particular
example again in our discussion of the question of breach of cenfidence in Chapter
25.

12.13 Perhaps the best example of a legitimate use of the power to exempt pat-
ticular classes of records of an agency is to be found in evidence given to us by
representatives of the Australian Broadcasting Commission.? In their submission

¢ Submission no. 131, incorporated in Transcript of Evidence, pp. 12441303,
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the ABC made out a persuasive case for exemption of their program material
from the provisions of the Bill, On the one hand it is clear that certainly not ail,
and perhaps very little, of the program material presented on radio and television
throughout Australia would fit squarely within the four corners of any of the Part
1V exemptions. But it is equally clear that this is not the type of material with
which the Bill is concerned. The ABC would also face a problem in determining its
copyright obligations for purchased programs, a matter which is discussed in
Chapter 10. By the same token, the public has a right to examine the administrative
operation of the Commission to ensure that it is efficiently and properly con-
ducted at public expense. It would thus not be appropriate to exempt the agency
entirely from the operation of the Act. Nor could all conceivable ‘documents’ of
this kind be adequately excluded from the definition of document in clause 3. The
only practical solution is to exempt the program material of the ABC from the
provisions of the Act. So that Parliament can be satisfied that only that which
should be exempted, is exempted, the exemption should be by way of inclusion
in a schedule to the Bill rather than by regulation,

12.14 Recommendation: The exemption of any agencies or classes of documents
of an agency and the determination of whether a body is part of a specified agency
should be achieved by listing them in a schedule to the Freedom of Information
Bill with subsequent amendment to that schedule occurring by means of regulation
taking effect only wpon affirmative resolution of both Houses.

Individual claims to exemption by regulation

12,15 In the course of its inquiry the Committee has received submissions from
a number of departments and agencies indicating that they will be seeking partial
or total exemption from the operation of the Bill when enacted. These included
the Australian Broadcasting Commission (in relation to which reference has
already been made in paragraph 12.13); the Australia Council;? the Department of
Transport* (in respect of Qantas, Trans Australia Airlines,® Australian National
Railways, Australian National Line,% aircraft accident and incident investigation
records, reports of preliminary investigations into marine casualties, and exam-
ination papers used in the regulation of the aviation industry); the Commonwealth
Employees’ Compensation Tribunal;? the National Committee on Discrimination in
Employment and Occupation;® the Confederation of Australian Industry® (in
respect of a number of consultative and other bodies in the industrial relations
arena); and ASIO.?° Undoubtedly, we have not received submissions from all
agencies proposing to seek such exemption, In these circumstances we do not
purport to give a list of final recommendations as to those agencies which should
be exempted. We do, hewever, wish to discuss the matters of principle which have
been put forward in support of particular claims.

12.16 Commercial undertakings. Perhaps one of the most difficult issues to be
resolved in this area is In relation to those statutory aunthorities which are to
all intents and purposes on equal footing with private commercial enterprises.

Submission no. 73, incorporated in Transeript of Evidence, pp. 636-740.
Submission no. 125.

Submission no. 166,

Submission no. 168.

Submission no. 55.

Submission no. 1435,

Submission no. 96, incorporated in Transcript of Evidence, pp. 1145-1188.
In camera evidence given by Director-General of ASIO on 27 March 1979,
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Should their competitive position be impaired by the necessity to comply with
the requirements of the Bill which imposes no obligations on their competitors?
A number of irreconcilable basic principles interact here: for example, that
Australia is committed to a mixed economy with government-funded commercial
organisations whose cost-efficiency cannot be prejudiced in relation to other
competitors without detracting from the reason for their existence; and that any
agency which is created by government and/or funded by public money should
be accountable to the public. To grant an automatic exemption to any statutory
authority which is competing in the marketplace against another commercial
organisation would be to deny the public a valuable means of ensuring account-
ability of a publicly funded organisation. To deny all claims for exemption would
be to pay no regard to the element of competition between publicly and privately
funded organisations which is part of the established fabric.

12.17 One of the principal means of ensuring accountability of corporate
decision makers to company shareholders and investors is through the accounting
and audit requirements of the various Companies Acts and Ordinances. This
might suggest, at first glance, that publicly funded commercial enterprises which
are subject to these same accounting and audit provisions might justifiably claim
exemption from the accountability provided by freedom of information legis-
lation. Conversely, public enterprises not subject to those corporate reporting
requirements could be made subject to freedom of information legislation.

12.18 This test does not, however, provide a satisfactory delineation. In the
first place, apart from Qantas, there is only a handful of relatively minor publicly-
funded commercial enterprises which are incerporated under Companies Acts
or Ordinances, In the second place, some authorities, though not subject to the
accounting and audit requirements of the companies legislation, may be required
to have their form of accounts approved by the Minister for Finance. Because
these accounts will vary te suit the particular needs of individual authorities
and to take account of government policies in respect of different authorities,
they may in one case be quite detailed and in another case fall far short of normal
commercial accounts. Seme authorities may be subject to neither companies
legislation nor the approval of the Minister for Finance. We do not consider that
the present accounting procedures of public enterprises afford an appropriate
basis on which to assess whether a particular public enterprise should be subject
to freedom of information legistation or not.

12.19 We believe that the question of accountability of commercial statutory
authorities ought to be approached from the presumption that all statutory
authorities are subject to the Bill but that many of the documents of such
authorities may be exempt under particular Part IV exemptions. In view of the
width of the exemptions in Part IV which could be called in aid, we consider that
the presumption would be displaced on relatively few occasions so as to call for
the total exemption of an agency. In this connection, the protections afforded
by clauses 29 and 32 of the Bill should be noted. Clause 29 enables documents
to be exempted if their disclosure would have a ‘substantial adverse effect on the
financial . . . interests of . . . an agency’. Clause 32 enables docu-
ments to be exempted if they disclose information concerning a business, com-
mercial or financial undertaking which:
(1) relates to trade secrets;

(ii} relates to other matter the disclosure of which would be reasonably likely
to expose the undertaking unreasonably to disadvantage; or
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(ili) would be reasonably likely to impair the ability of the Commonwealth or
of an agency to obtain similar information in the future,

We discuss clauses 29 and 32 in detail in Chapters 22 and 25 respectively. It
will be there seen that we do not propose any changes in substance which would
detract from the protection they afford to commercial statutory authorities.

12.20 Several submissions have expressed concern that agencies may not claim
exemption in respect of all documents which would meet the criteria set out in
clause 32. However, so long as adequate steps are taken to assuage these fears
(which we believe our recommendations in Chapter 25 will accomplish), it is
clear that clauses 29 and 32 provide sufficient protection to ensure that non-
government commercial enterprises will not profit directly from disclosure of
information about the activities of their publicly-funded competitors. The more
likely advantage would be an indirect one resulting from the fact that the private
entities do not need to devote staff to complying with freedom of information
requests and are thereby in a position of relative advantage in cost-efficiency
terms. However, this would only be a significant consideration if the number of
requests made of publicly-funded commercial entities was of such magnitude as
to involve deployment of significant resources from other profit-making tasks,
We doubt that this would be a frequent occurrence. Furthermore, the existence
of information sections of some size in a number of private businesses will lessen
the extent of the relative disadvantage which might otherwise exist. Before a
claim for exemption from the provisions of the Bill on the part of a commercial
statutory authority is accepted, the authority should give details of the extent to
which it is in direct competition with non-government entities and establish the
extent to which its own resources need to be diverted from other tasks.

12.21 Recommendation: The fact that an agency is engaged in competition
with other non-government commercial enterprises should mot of itself be a
ground for exemption of the agency or a class of its documents under clause 5
of the Bill. Exemptions of entire commercial agencies or classes of documents
should be made only afier individual agencies have demonstrated, after experience
of the operation of the Bill, that deployment of financial or staff resources made
necessary by the Bill would significantly weaken their competitive position.

12.22  ASIO. Those in favour of exempting ASIO from the operation of the
Bill argue on the basis that internal security arrangements must be entirely secret
if they are to be at all effective.!? They also argue that helpers, not just agents,
would be deterred from assisting officers of ASIQ with their investigations, and
that the organisation would be subject to excessive demands orchestrated by
extreme groups for the purpose of disrupting ASIO operations. The opposing view
is that some parts of ASIO’s operations, if not all, should be made subject to
the Freedom of Information Bill and be considered for exemption on a document
by document basis for the purpose of ensuring a degree of accountability and
deterring, to some extent, the use of illegal methods and procedures. The Com-
mittee was not unanimous as to the extent, if at all, that ASIO shouid be exempt
under clause 5 of the Bill, but was firmly of the view that any such exemption
should be by way of a schedule to the Bill and subject to parliamentary debate
like any other legislative measure.

12.23 Inhibiting effect on the supply of future information. In paragraph 12.33
below we recognise that in the case of the conciliatory bodies set out in para-
graph 4 (c) of the Bill there may well be grounds for exempting non-administrative

11 jbid.
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functions on the basis of the potential loss of sources of information if the
prospect exists of that information being disclosed. However, we do not accept
that this will always provide a legitimate ground for exemption. The Department
of Transpert, in its submission to the Committee, argued that exemption should
be granted in respect of aircraft accident and incident investigation records so
as not to inhibit the free exchange of information which would enable a fuil
investigation to be made.™ The submission expressed similar fears about inhibition
of the frec flow of information which might be occasioned by release of the reports
of preliminary investigations inte marine casualities. While acknowledging the
basis of these fears, we do not believe that they warrant the exemption sought.
Indeed, this is precisely the sort of information to which the public is entitled.
Persons wishing to pursue legal remedies arising out of such accidents are entitled
to have made available to them whatever information is known about such
accidents by the agency concerned.

12.24 It does not require much imagination to realise how broadly this sub-
jective ground could be interpreted by those who were averse to increased access
to information held by government agencies. We note that this is a recognised
ground of exemption in relation fo information supplied by a person in respect
of his business or professional affairs, or by a business, commercial or financiat
undertaking (clause 32). But we believe that it would be unwise to extend this
exemption any further.

12.25 Recommendation: The fact that disclosure of particular information may
be reasonably likely to impair the ability of an agency to obtain similar information
in the future should not invariably give rise to an exemption of the relevant
class of documents. But this is a factor, which in all the circumstances of a
particular agency, may warrant exemption of some classes of documents.

12.26 Personne!l assessments. A special class of documents in respect of which
the Department of Transport indicated that it would be seeking excmption was
that of examination papers it uses to test applicants for aircraft maintenance
engineer’s licences and for flight crew licences and ratings.®* The fear was
expressed that, given the limited range of examination papers used for such
purposes, disclosure of them could lead to falling standards in the maintenance
and operation of aircraft. Undoubtedly this is but one example of a problem which
other agencies could be expected to experience.

12.27 A similar difficulty arises when experts are required to submit reports on
applicants for government grants for artistic or research purposes. The Australia
Council, for example, sought exemption under clause 5 for all or part of its
operations so that these reports which are, in large part, subjective opinions of
artistic merit, would not be released under freedom of information legislation.!*
The Council wishes to avoid hurting or discouraging unsuccessful applicants;
exposing the experts concerned to possible defamation actions; increasing the
flow of appeals to Council; and prejudicing Council’s access to impartial and
extensive commentary from experts in the future. The Victorian Government,
concerned to protect the position of officers of the Victorian Ministry for the
Arts who are consulted by, and provide comments to, the Australia Council on
art awards, supported the Council’s arguments for exemption under clause 5.1%

12 Submussion no. 125,

13 ibid.

14 Submission no, 73, incorporated in Transeript of Evidence, p. 642-3, pp. 692-705.

® Letter to Chairman from Premier of Victoria, 18 April 1979, Committee Document no. 82,
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12.28 We consider that the reports for artistic purposes which are of concern
to the Australia Council will be protected by clause 26 of the Bill. The examin-
ation papers, however, cannot be protected in this way. We believe that the
protection of documents such as the examination papers of the Department of
Transport can best be achieved by an amendment to clause 29, which protects
the Commonwealth's financial, property and staff management interests. This
matter is considered further in Chapter 22.

Exclusion of the courts, the Parliament and certain industrial bodies

12.29 The courts. The courts are excluded from the operation of the Freedom
of Information Bill by virtue of clause 4. This clause provides, in part, that:

For the purposes of this Act—

(2} a court, or the holder of a judicial office or other office pertaining to a court in his
capacity as the holder of that office, is not to be taken to be a prescribed authority
or to be included in a Department;

(b) a registry or other office of a court, and the staff of such a registry or other office in
their capacity as members of that staff, shall not be taken to be part of a Department;

We have reservations about a total exclusion for the courts. There is obviously
very good reason for governments not imposing requirements which would
interfere with the independence of the judiciary and the proper administration
of justice. It would not be appropriate for freedom of information legistation to
be the vehicle for obtaining access, where this was otherwise unavailable, to
court documents filed by parties to litigation. Nor would it be appropriate for
this legislation to operate in any way as a substitute or supplement for discovery
procedures presently administered by the courts. However, there are other docu-
ments of a more clearly administrative character associated with the functioning
of registries and collection of statistics on a host of matters associated with
judicial administration which, equally clearly, should be opened up to public
paze. These would include such matters as the number of sitting days, the number
of cases determined, the number of cases withdrawn, the cases which were sub-
sequently appealed and the occasions on which bail was awarded. The very
existence within the Commonwealth Attorney-General’s Department of a Division
of Judicial Administration is testimony to the ability to distinguish between the
judicial and administrative aspects of the operation of the courts. We therefore
propose that the cxemption in paragraph (a) and (b) of clause 4 should be
limited to the non-administrative functions of the courts,

12,30 Recommendation: Clause 4 of the Freedom of Information Bill should
be amended so as to limijt the exemption in respect of courts to documents of a
non-administrative character,

12.31  Parliamentary departments. Clause 3 defines ‘agency’ to exclude the
Departments of Parliament from the operation of the Freedom of Information
Biil. The relevant part of clause 3 provides:
In this Act, unless the contrary intention appears—"agency” means a Department or a
prescribed authority; “Department’” means a Department or the Australian Public
Service other than the Department of the Senate, the Department of the House of Rep-
resentatives, the Department ¢f the Parliamentary Library, the Department of the
Parliamentary Reporting Staff and the Joint House Department.
The total exemption for parliamentary departments conferred by clause 3 of the
Bill appears even less justified than in respect of the courts. The only official
justification given is that the Freedom of Information Bill is concerned with
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granting access to the documents of the Executive.!® Seen as an exercise in
ensuring accountability of governmental decision making, there clearly is a
diffcrence between the executive and parliamentary departments. But that is
not to say that there is not a corresponding need to open up for public inspection
the activities of the parliamentary departments, The public has a legitimate
interest in ensuring, first, that its parliamentary representatives arc properly going
about their tasks of representation and executive scrutiny, and secondly, that its
parliamentary representatives are properly assisted to fulfil those functions. On
the other hand, it is arguable that members of the Parliament, if they are effectively
to perform their elective representative function, should not be in any way inhibited
in the exercise of their parliamentary and political duties—as they might be, to
take one clear example, if the nature of their research requests to the Department
of the Parliamentary Library ceased to be confidential.

12,32 While there would appear to be, on balance, a case for giving the parlia-
mentary departments the somewhat less than total blanket exemption from the
Act, we have found it difficult to distinguish clearly or systematically those
activities of the parliamentary departments disclosure of which might be thought
to have a detrimental effect on the position of members of parliament. We have
not found it possible to agree on any formula which would provide a satisfactory
general basis for making the distinctions in question, In the event, in the absence
of any submission to us from any source, recommending that the parliamentary
departments be subject in whole or part to the Bill, we do not at this stage
recommend any amendments to the Bill in this respect. We do, however, believe
that the parliamentary departments should be encouraged to act as if the legis-
lation were applicable to them in the same way as the executive departments
have becen instructed to treat requests before the introduction of the legislation
as if it were in force,

12.33 Certain industrial bodies. Paragraphs (c) and (d) of clause 4 exempt
specific industrial bodies: namely, the Australian Conciliation and Arbitration
Commission, the Industrial Registrar, the Flight Crew Officers Industrial
Tribunal, the Public Service Arbitrator and the Coal Industry Tribunal. These
provisions are in the following terms:

(c) a tribunal, authority or body specified in this paragraph, or the holder of an office
pertaining to such a tribunal, authority or bedy in his capacity as the holder of that
office, is not to be taken to be a prescribed authority or to be included in a Department,
narnely:

(i) the Auwstralian Conciliation and Arbitration Commission;
(ii} the Industrial Registrar or a Deputy Industrial Registrar;
(iify the Flight Crew Officers Industrial Tribunal;
{(iv) the Public Service Arbitrator or a Deputy Public Service Arbitrator; and
(v} the Coal Industry Tribunal or any other Tribunal, authority or body appointed
in accordance with Part V of the Coal Industry Act 1946; and

(d) a registry or other office of, or under the charge of, a tribunal, authority or body
referred to in paragraph (c), and the staff of such a registry or other office in their
capacity as members of that stafl, shall not be taken to be part of a Department.

As with the courts, we are not satisfied that all aspects of the working of these
industrial bodies demand total exemption from public gaze. We do recognise that
in conciliatory bodies such as these it is imperative that the persons involved be
able, apart from hearings on the public record, to engage in full and frank dis-
cussion aimed at resolving particular matters in dispute.

'8 Australia, Attorney-General’s Department, Freedom of Information Bill 1978: Background
Notes, A G.P.S,, Canberra, 1978, (Explanatory Memorandum, p. 1).
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Any decision te make these negotiations public can be expected to inhibit the
necessary frank exchanges. We believe, however, that even if this is the basis
upon which the Government has determined that these bedies should be accorded
exempt status, these arguments should be articulated along with those in respect
of uny other agency for which exemption is to be sought. Even assuming that this
ground of exemption is generally regarded as being proper, we do not consider
that the inhibiting effect on conciliation warrants total exemption of these industrial
bodies. As with the courts, we see no rcason why the administrative functions of
these conciliatory bodies sheuld be exempt,

12.34 Recommendation: Paragraph (¢} of clause 4 of the Bill should be deleted
and any exemption of the conciliatory bodies listed therein be achieved in a
schedule to the Bill in respect of their non-administrative functions only.

Individual claims to exemption by inclusion in clause 4

12.35 The Committee received a number of submissions urging that as particular
agencies were simifar in nature to those set out in clause 4, the agencies shouid
receive similar exempt status. For example, the thrust of one of the arguments
put by the Commonwealth Employecs’ Compensation Tribunal was that the
Tribunal is more like a court than the arbitral bodies listed in paragraph (c) of
clause 4 and hence should be exempted.’™ Similarly, the Confederation of Aus-
tralian Industry scught exemption for various bodies on the basis that they were
also industrial bodies and hence should be accorded the same exemption as those
listed in clause 4.!% They were: the National Labour Consultative Council; the
Central and Local Trades Committee; the Employment Discrimination Committees;
the National Employee Participation Steering Committee; Ministers; Heads of
Departments of State or agencies of the Commonwealth which rccommend the
taking of action in industrial relations or staff matters involving the Common-
wealth and its employees;, the Industrial Relations Bureau involving matters
subject to the provisions of the Conciliation and Arbitration Act 1904; and the
Commonwealth Reporting Service, in so far as it holds transcript of proceedings
which are restricted te the court or tribunal and the parties in dispute.

12,36  None of these bodies. with the possible exception of the National and
State Committees on Employment and Occupation, should qualify for exemption
under clause 4. The Commonwealth Employees’ Compensation Tribunal is a quasi-
judicial tribunal, the proceedings of which are normally conducted in public. Tt
neither qualifies for exemption as a court nor as an industrial body before which, in
closed session, parties engage in full and frank discussion for the purposes of con-
ciliation, The National Employee Participation Steering Committee, the National
Labour Consultative Committee and the Central and Local Trades Committees can
be characterised as censultative rather than conciliatory bodies. As such, their
proccedings, to the extent that they should be accorded protection, will be pro-
tected under clause 26 of the Bill. In contrast, the National and State Committees
on Employment and Occupation are essentially conciliatory bodies and in accor-
dance with our views expressed in paragraph 12.33 they should be considered for
exemption in a schedule to the Bill in respect of their non-administrative functions
only. The whole tenor of the Freedom of Information Bill is directed, in one way
or another, to ministers and departmental heads and their involvement in industrial
relations is no reason, by itself, why particular ministers or departmental heads

17 Submission no. 55.
18 Sybmission no. 96, and see Transcript of Evidence, pp. 114730, pp. 116] ff,
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should be removed from the purview of the Bill. The Industrial Relations Bureau
is primarily concerned with the enforcement of awards and for this reason the
documents in its possession would be protected, if at all, under clause 27, the law
enforcement provision. Finally, the transcripts of the Commonwealth Reporting
Service including first draft transcripts would, we envisage, enjoy the same exemp-
tion, if any, as the respective bodies which they service, whether it be a Common-
wealth court or tribunal, Transcripts of public hearings would ordiparily come
within clause 10 (1) (c) as documents that are ‘available for purchase by the public
in accordance with arrangements made by an agency’ and for this reason would
not be accessible under the Freedom of Information Bill.
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Chapier 13

Refusal of access on administrative grounds
(clause 13)

13.1 An agency may, by virtue of clause 13 (3), refuse to comply with a request
if that request relates to all documents on a specified subject matter and if
identificaticn, location or collection of the requested documents would interfere
unreasonably with the operations of the agency or the performance by the minister
of his functions. Clause 13 (3) provides:
(3) Where a request is expressed to relate to zll documents, or to all documents of a
specified class, that contain information of a specificd kind or relate to & specified subject-
matter, compliance with the request may be refused if it would interfere unreasonably
with the operations of the agency or the performance by the Minister of his functions, as
the case may be, having regard to any difficulty that would exist in identifying, locating
or collating documents containing relevant information within the filing system of the
agency or of the office of the Minister.

13.2 It is apparent at the outset that the werds provide considerable scope for
agencies to refuse access to documents. The provision has, not surprisingly,
attracted a great deal of criticism. It is equally apparent, however, that immense
burdens could be imposed on an agency by categorical requests (that is, requests
for all documents of a particular type or category, or all documcnts on a par-
ticular subject matter).) One United States case involved a request for “‘all
unpublished manuscript decisions” held by the Patents Office which would have
required searching through well over three and a half million files built up over
more than a century. Senator John Knight,* in evidence to the Commitiee, referred
to the difficulties confronting United States agencies in complying with a request
for ‘the papers of Dean Rusk’. Compliance with such a request would literally
involve granting access to truckloads of documents. It is not inconceivable, as
the Department of Foreign Affairs maintained,? that deliberate campaigns could
be undertzken by extreme groups formulating requests of similar magnitude to
disrupt the operations of agencies whose practices they found offensive.

13.3 For these reasons we accept that agencies must on occasion be able to
refuse requests which would imposc extreme burdens on their operations. It is
important, however, that the exemption be used sparingly and only when the
agency concerned is subject to considerable interfcrence with its operations. In
our vicw it is the magnitude of the interference with an agency’s operations that
should determine whether a categorical request should be complied with or not.
Accordingly, it is necessary to insert in the exemption some quantitative measure
of the interference which would be considered unacceptable. As presently drafted,
clause 13 (3) focuses on ‘unreasonable’ interference with the operations of an
agency. While it is difficult to find sufficiently precise language which conveys
the appropriate flavour, we believe the sub-clause would be improved by the
addition of a quantitative requirement that the interference be “substantial’ as well
as unreasonable.

Y frops v. Schuyler 465 F.2d 608 (D.C. Cir. 1972)
2 Transcript of Evidence, p. 2102
5 Submission no. 130, incorporated in Transcript of Evidence, p. 2378
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13.4 Recommendation: Clause 13 (3) should be amended so that compliance
with a categorical request can be refused only if it would ‘impose a substantial and
unreasonable burden on the operations of the agency or the performance by the
minister of his functions’.

13.5 Clause 13 (3) is not the appropriate clause on which an agency should
rely when the burden arises because of the need to identify, locate and coliate the
relevant documents within the sixty-day time limit. Instead, recourse should be
had to clause 39 (6) which provides that an agency or a minister may apply to
the Administrative Appeals Tribunal for an extension of time to deal with requests
which invoke the sixty-day time limit. It can be expected that when an agency has
acted diligently such applications in the case of categorical requests would rarely
be refused.

13.6 Neither could agencies resort to sub-clause 13 (3) without fulfilling their
obligations under sub-clauses 13 (4) and 13 (5). These sub-clauses require an
agency to assist a person to make a request in a manner which complies with
clause 13. A request could accordingly be voluntarily narrowed in scope. On the
other hand, a categorical request may on occasion be more appropriately directed
to the Australian Archives. Professor Neale, Director-General of the Australian
Archives, informed the Committee that where requests were broadly stated and
were for a prescribed purpose, a person may qualify for special access to documents
under thirty years old by virtue of clause 39 (3) of the Archives Bill.* We assume,
however, that access by virtue of clause 39 (2) of the Archives Bill would only
be available in exceptional circumstances and the vast majority of categorical
requests would have to rely on clause 13.

13.7 1In addition to these existing provisions, we make two series of recom-
mendations elsewhere in this repert which also have a bearing on the scope of
the exemption in clause 13 (3). The first arc our recommendations in Chapter 7
for more detailed indexes to be prepared by agencies as to their ‘internal law’. As
emphasised in submissions received by the Committee, the greater the indexing
requirements imposed on agencies the easier it will be for them, as well as
members of the public, to locate speedily the documents to which access is
sought. Furthermore, the incidence of categorical requests, to the extent they reflect
a person’s ignorance of the documents possessed by an agency, can be expected
to diminish as the degrec of indexation of agency records is increased.

13.8 Perhaps an even greater safeguard against the too frequent use by agencies
of the clause 13 (3) exemption is to be found in cur recommendations in Chapter
29 for the conferral of additional powers on the Ombudsman for the purposes of
freedom of information. At this stage it is sufficient to note that, armed with
these additional powers, the Ombudsman would play a central role in overseging
agencies’ compliance with the requirements of clauses 6 and 7 as amended. We
envisage that persons experiencing difficulties in obtaining information described
simply by subject matter might invoke the assistance of the Ombudsman. The
Ombudsman might lessen the frequency with which the clause 13 (3) exemption
is invoked by agencies by persuading them to make reascnable efforts to provide
the material. He might also be in a position to lessen the frequency of appeals
against agency decisions to invoke this exemption by persuading certain applicants
that their requests exceeded the limits beyond which it was unreasonable to expect
agencies to go in identifying, locating or collating documents.

A Transcript of Evidence, p. 712.
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13.9 Refusals of categorical requests would be subject to review by the Tribunal
in accordance with clause 37 of the present Freedom of Information Bill. This,
as well as review by the Ombudsman, would among other things ensure that the
undue burden which an agency asserts is not a burden of its own making. A poor
information retrieval system or unwise delegation of authority may be the cause
of the burden of which it complains. Agencics would realise soon enough that
reliance on clause 13 (3) for reasons of their own ineptitude would not be con-
sidered a legitimate invocation of the exemption.

13.10 With the provisions presently occurring in the Bill, and the recommen-
dations we have proposed here and elsewhere in the Report, we believe that
clause 13 (3) can be a useful and necessary exemption, and one which we hope
will be invoked sparingly by agencies. The notion of unteasonable interference
with the operations of an agency also forms part of clause 15 which provides for
requests involving the use of computers and other equipment. The similarity
between clauses 15 (2) and (13) (3) leads us to propose that the amendment
recommended in relation to clause 13 (3) also be considered in relation to

clause 15 (2).

13.11 Recommendation: Clause 15 (2) should be amended so that compliance
with a request under clause 15 (1) for information not in discrete form in docu-
ments of the agency can only be refused if it would ‘impose a substantial and
unreasonable burden on the operations of the agency’.
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Chapter 14

Prior documents

14.1 The present Bill does not provide generally for access to previously existing
documents. If enacted in its present form therefore, the Bill would permit access
only to documents brought into existence or coming into the possession of agencies
or ministers in the future. There is provision for prior documents to be available
if they are necessary to the understanding of other documents which have been
lawfully obtained, Essentially, however, the Bill rules out access to prior docu-
ments. The relevant provision, clause 10 (2) is as follows:
A person is not entitled to obtain access under this Part to a document that became a
a document of an agency or an official document of a Minister before the date of com-
mencement of this Part, except where access to the document by him is reasonably
necessary to enable a proper understanding of a document of an agency or an official
document of a Minister to which he has lawfully had access.

14.2 ‘This provision was strongly criticised in evidence before us and has indeed
been the subject of criticism for some years, notably during the deliberations of
the 1974 and 1976 Interdepartmental Committees. The justifications offered for
the present provision are not strong, and the only one put forward with any degree
of conviction relates to the supposed cost of allowing access to prior documents
in the Bill. We believe that this objection can be met through arrangements to
phase in access to prior documents over a period of time, We are convinced that
access to prior documents must be permitted if the legislation is to be of real
value. The limited access permitted under the Bill as it stands Is an uneasy com-
promise which in our view is subject to uneven application and will lead to
confusion and cost. Access to prior personal records is especially important and
arrangements to provide for this should take effect as soon as possible. This chapter
reviews the evidence which has led us to these conclusions.

14.3 Many submissions to the Committee argued that section 10 (2) was too

restrictive. The Svdney Morning Herald, for example, argued
If it is proper—and it demonstrably is—that people should be able to obtain Federal
documents in which they have an interest, then all such documents should be dealt with
on the same basis. It is impossible not to read the clause without concluding that it has
been inserted merely to make life easier for the bureaucracy.!

The Victorian Committee for Freedom of Information similarly argued that
Access to past material is needed to understand if departments have been operating
efficiently, incompetently or even illegally. Without access to past material the process
of gaining community support for programmes is lost as there cannot be full understanding
of present policies. Thus the demand for openness should not be understood as applying
simply to allowing public scrutiny of present policies and practices, To understand and
contribute to present and future policy requires full ynderstanding of past methods and
programmes.?

CAGEO also said that the sub-clause was ‘both unnecessary and undesirable, and

therefore should be deleted’.® The Advertiser thought that ‘ruling out all docu-

ments produced before . . . the Act comes in force, is objectionable’.*

1 Submission no, 111, p. 2.

2 Submission no. 44, incorporated in Transcript of Evidence, p. 397.

3 Submission no. 8, incorporated in Transcript of Evidence, p. 995.

¢ Submission no. 128, incorporated in Transcript of Evidence, p. 1894.
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Witnesses pointed out that other countries with freedom of infermation legislation
have permitied access to prior documents. The Australian Journalists’ Association
said that

the public must have access to all the documents necessary to the understanding of the
subject under ingquiry. Accordingly, the Bill should make access to prior documents
mandatory, with the onus on the Department to prove they should not be disclosed.
The Association notes that the United States Act does not prevent access to documents
existing before the Act became law. Much of the effectiveness of the United States Act
has been related to the availability of prior documents. The Association regards this as
a serious fault and one that must be corrected if the Bill is to have any credibility.5

The New South Wales Privacy Committee noted that

Freedom of Information legislation in most overseas countries gives a right of access to
documents created before the Act, subject to the usual restraints such as those dealt with
in clauses 30 and 34, While we do not recommend that access indiscriminately be made
available to documents created prior to the Act, we consider that provided appropriate
safeguards are introduced access need not be denied.®

14.4 Public service departments generally took an opposing view. The Depart-
ment of Immigration and Ethnic Affairs, for example, argued that a ‘very
restrictive attitude should be taken’™™ to prior documents. However the jutisfications
for such an attitude were not convincing. It was said that prior documents had
not been prepared with rclease in mind and so should be protected. We do not
accept this argument. On the contrary, it is just such information to which access
very often needs to be permitted. As one witness (Mr D. Bubner) pointed out

Many documents including reperts, studies, enquiries and policy proposals deal with
issues which have been shelved, deferred, abandoned or even forgotten. For example
carefully prepared soundly based reports n.ay be put into the ‘too hard basket’ or shelved
for political, policy or administrative reasons. It's not unheard of for a proposal on the
establishment of a new body to serve a particular function to be shuffled sideways as a
casualty of departmental territoriality or inter-departmental rivalry. It would be most
disappointing if documents of this sort are as a result of the F.O.1. and related legistation
virtually relegated to the archives.?

The Freedom of Information legislation Campaign Committee (FOIL) similarly
argued that the need to grant access to pre-existing documents was important
in order

to facilitate historical research, to reveal the perpetuation of obsolete or deficient values
and ideas, to discover methods of decision-making or investigation that might be publicly
disapproved, or—in the case of an individual upon whom a file is maintained—to uncover
inaccurate information that continues to stain an agency's assessment of him or her.®

The Law Institute of Victoria put a similar view

Tn practice Government policy is not made overnight and many decisions are continuing
and being implemented over a number of years. To prevent members of the public from
examining documents that came into existence vears before the introduction of the Act
is to severely affect the assessment of aspects of present Government policy. Decisions,
opinicns and other influential matters contained in documents disclosed by the legislation

& Submission no. 81, incorporated in Transcript of Evidence, p. 309.

¢ Submission no. 87, incorporated in Transcript of Evidence, p. 492,

7 Submission no. 158, incorporated in Transcript of Evidence, p. 2333,
8 Submission no. 103, p. 3.

¢ Submission no. 9, incorporated in Transcript of Evidence, p. 166.
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could be meaningless and unintelligible to the public or any person or corporation seeking
to resolve a problem or to use those documents for the purpose for which the applicant
applies.*?

14.5 But the major argument against altering the sub-section fundamentally was,
to quote the Attorney-General in his Second Reading Speech on the Bill, that
it would substantially increase the administrative burden and cost of implementing
the legislation at a time when the Government is seeking to contain the resources
devoted to the Public Service.!* The Chairman of the Public Service Board similarly
said that access to prior documents ‘weuld ceriainly significantly add to the
problems of departments in circumstances in which, even meeting the current
demands, the nature of the demand is not known.'? The 1976 Report of the
Interdepartmental Committee was also concerned
about the additional administrative burdens that departments would face on top of the
administrative load imposed by freedom of information generally if all prior documents
were subject to disciosure. These difficulties would result both from the increased volume
of requests and because of the difficulties in locating prior documenis.t?

14.6 TFor a number of reasons we believe that these fears are not well founded.
In the survey undertaken at our request by the Public Service Board (‘PSB
Survey’) (see Appendix 4), departments were asked to what extent they antici-
pated an increased demand for information under the Freedom of Information
legislation if disclosure were to be required of past documents. As is apparent
from our discussion in Chapter 6, departments were able to make only rough
guesses though many anticipated the worst, The amount of prior material held by
departments is, however, relatively limited judging by the figures in the survey.!?
For example, the Department of Foreign Affairs indicated that the bulk of files
was less than ten years old.'® Similarly the Department of Defence indicated that
some 85% of files were less than ten years 01d.16

147 More positively, the Bill (in clause 10 (2)) does require access to past docu-
ments where that is necessary to the understanding of a document to which a
person lawfully has access. As the Explanatory Memorandum points out, in para-
graph 26, ‘relevant access to the other document is not limited to access under
the Bill, nor does it matter whether that other document was in existence before
the commencement of the Freedom of Information Act or not.”’* There is disagree-
ment about the likely effect of this provision. We suggest strongly that it would
be better to plan for orderly access to prior documents rather that await the uneven
application of limited rights of prior access. That could certainly lead to a chaotic
sitvation in which resource demands become considerable because they have
not been anticipated.

14.8 It is certain that some departments are concerned that this provision could
produce an uncontrollable situation. The Department of Foreign Affairs, for
example, has argued that ‘especially in the case of the “research” type of inquiry

10 §ybmission no. 112, p. 3.

11 Australia, Senate, Hansard, 9 June 1978, p. 2696.

12 Transcript of Evidence, p. 871,

13 Australia, Policy Proposals for Freedom of Information Legislation: Report of Interdepartmental
Committee, Parl. Paper 400/1976, Canberra, 1977, para, 17.5.

14« Public Service Board summary of responses to survey on resource implications for government
agencies of the Freedom of Information Bill (hereafter ‘PSB Survey"), Appendix 4, p. 451,

15 ibid, Appendix 4, p. 450

15 ipid, Appendix 4, p. 451,

17 Explanatory Memorandum to the Freedom of Information Bill 1978, p. 6.
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there could be a chain effect with the inquirer seeking access to any document
or file referred to in each document to which he has been given access’.’® The
Department of the Capital Territory has similarly said that its view
is that sub-clause 10 (2) in fact opens up a very wide range of “pre-existing” documents
to scrutiny, because any existing document which is reasonably necessary to enable a
proper understanding of a document to which a person has had lawful access, must be
made available. This provision would appear to authorise requests for access in respect
of any published decision or report, irrespective of when that decision or report was made.!®

On the other hand the Australian Journalists’ Association sces this limited right
of access as a ‘narrow qualification’?® only. Clearly, then, there is room for quite
conflicting views to be held. We welcome the attitude demonstrated by the Depart-
ment of the Capital Territory and hepe that other departments share that attitude.
We trust that the fears of the Australian Journalists’ Association on this provision
will be unfounded.

14.9 There is, however, a degree of unccrtainty with respect to personal records.
This uncertainty should be clarified. A number of witnesses made this point. The
South Australian Council of Social Service, for example, was concerned that
section 10 (2)
would mean that files about an individual, created before the Bill being proclaimed, would
not be available to that individual for verification of accuracy, yet could still be an active
and used file . . . Freedom of Information legislation . . . should apply to
documents created before the passing of the BilL.*

The State School Teachers’ Union of Western Australia said that if the legislation

is to work in the interests of both the Government, the employer and the employee, then
particularly in the area of personal files the employee should have the right to inspect his
file from the date of commencement which may be in some cases up to some 40 years
ago.*?

14.10 Some departments have conceded the validity of these points. The Depart-
ment of Social Security, most importantly, said that

clause 10 (2) provides no means whereby access could be refused to personal information
compiled prior to the commencement of Part 11T of the legistation. Quite clearly information
obtained after the date of commencement would, in the short term, have little or no value
to a person who has been a continuing client of the Department. It is clear therefore that
persons seeking access to their personal records will have to be given access to all relevant
accessible documents beld by the Department.?®

The Commonwealth Employment Service said

Clause 10 (2) requires that historic documents be produced if they are necessary to enable
a proper understanding of a document to which access is granted under the Bill. This may
generate additional work in tracing and transferring to the point at which access is to be
given, historical documents. 1t will also generate a need to consider current record handling
procedures to ensure that where necessary cross-referencing is carried out. This work
should not produce heavy demands and no time has been included for it in the estimates
[of staffing needs.]?*

18 Syubmission no. 150 incorporated in Transeript of Evidence, p. 2380.
i* Submission no. 149, incorporated in Transcript of Evidence, p. 2222,
20 Submission no. 81, incorporated in Transcript of Evidence, p. 305.
3 Submission no. 94, incorporated in Transcript of Evidence, p.1745.
22 Submission no. 63, p. 1.

23 §ubmission no. 117, incorporated in Transcripr of Evidence, p. 2132.
24 Submission no. 164, para. 4.14, p. 24,
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14.11 1t is preferable that access to personal records to allow their correction
should be permitted under the Bill immediately and without reservation. This
would be consistent with the recommendations of Mr Justice Hope that access to
the Security Appeals Tribunal should be permitted to employees to enable correc-
tion of their own personal records.”® The questions of access to personal records
and associated matters afiecting rights of privacy are dealt with in greater detail
in Chapter 24,

14.12 Recommendation: The Bill should be amended to specifically provide
individuals with a right of access to prior documents affecting themselves.

14.13 Allowing such a right of access by individuals to prior records which affect
them, will assist departments to further extend a right of access te prior documents
generally. Such a development would, in our view, be highly desirable. Earlier in
this chapter (see paragraph 14.8) we alluded to the concern expressed by some
departments at the effect which heavy demands for access to prior documents
would have on their operations. The question of increased demand arising from the
disclosure of prior documents was one of those put to departments in the PSB
Survey.?® Departmental tesponses varied considerably, although most could not
be specific about the effect of making prior documents available. On the side
of optimism, two departments (Transport, and Industry and Commerce) took the
view that access to prior documents would not affect their operations in a sig-
nificantly different way from their expectations if the Bill were enacted in its
present form.

14.14 Other agencies (Administrative Services, Attorney-General's, Foreign
Affairs, National Development, Industrial Relations Bureau, Australian Bureau of
Statistics, Australian Electoral Office) spoke of the effect of granting access to
prior documents in such terms as ‘substantial increase’, ‘significant increase’ and
‘significantly greater impact’, Several agencies were morc specific: thus Primary
Industry, Prime Minister and Cabinet, Treasery and the Australian Government
Retirement Benefits Office predicted that the number of requests could be expected
to double. The most pessimistic outlook was that of the Public Service Board
which stated that ‘if demand was concentrated on material less than five years
old, the area (i.e. number of files) within which information would have to be
researched would be increased by a factor of five or six’.

14.15 We note again the vagueness of agency estimates and the significant
variations between those estimates, We recognise that this disparity is, to some
extent, related to the differences in agency functions. Nevertheless we are firmly
of the view that, although there are bound to be greater administrative difficulties,
at least in the short term, if access to prior documents is granted, these difficulties
are by no means insurmountable. Indeed, as experience of the Act's operation
grows and improved record-keeping and retrieval systems are developed, these
early administrative problems will diminish. It is our firm view that effective free-
dom of information legislation demands access to prior documents. Clause 12
already permits the granting of access to documents apart from the provisions of
the Act and therefore provides the opportunity for ministers or agencies to grant
access to prior documents. Nevertheless, this provision is not adequate to ensure
access to prior documents as a matter of right—which, in our view, it should be.
Our conviction of the need for access to prior documents is strengthened by our

a5 Australia, Royal Commission on Intelligence and Security, Report, AGPS, Canberra, 1977,

para. 168.
28 Question 3 of PSB Survey, cited footnote 14, (see Appendix 4).
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knowledge of the situation in the United States, where the greatest effectiveness
of the Freedom of Information Act has been in the access it has provided to
documents pre-dating its enactment,

14.16 In recognition of the initial burdens created by granting access to prior
documents, we favour a staged introduction of such access. Several witnesses
suggested phasing-in arrangements. The Queensland Council for Civil Liberties,
for example, suggested that
some interim measures should be framed which will gradually make the Act apply retro-
spectively. Some of the most important revelations about government activities in the
United States have come from access to documents created before the Act was passed.
The public interest in such information should not be sacrificed so that public servanis
may avoid “administrative problems”.??
The Women's Electoral Lobby (Victoria) also suggested that the Biil should
be amended to allow five years retrospective access.?® Such phasing-in will allow
agencies a period to assess the administrative problems involved and develop
appropriate systems of retrieval and access to deal with them.

14.17 From information supplied by agencies in response to the PSB Survey,
it appears that for most agencies the greatest proportion of their document holdings
ts five years old or less,® although there were some significant variations from
this pattern.®® We therefore accept that some delay should occur after the procla-
mation of the Act to enable agencies to prepare for the granting of access to prior
documents. In our view it is appropriate that access to documents up to five years
old at the time of proclamation should commence one year after proclamation. It
would then be possible, after a further specified period of time had elapsed and
agencies had made the necessary administrative adjustments, to phase in access
to, say, documents aged six to ten years at the time of proclamation. By a gradual
process, it would be possible eventually to overcome the gap between documents
to which access could be granted under the Freedom of Information Bill as
presently drafted (i.e. those coming into existence from the time of proclamation)
and those in the open access period under the Archives Bill (i.e. over thirty years
old).

14,18 In our view it is quite undesirable that this gap should exist. When enacted
the Freedom of Information and Archives Bills should provide a continuum. There
are no convincing reasons why a controlled phasing-in of the sort discussed in
the preceding paragraph should not occur to progressively bridge the thirty-year
gap which would exist if the Bills were enacted in their present form. The legis-
lation should specifically provide for access to be granted within a year of procla-
mation to documents up to five years old at the time of proclamation, Such pro-
vision will amount to recognition of the importance of access to prior documents
for effective freedom of information. Further retrospective access could be brought
in as experience showed it to be possible. Decisions about this would depend upon
the monitoring of the legislation which is discussed in Chapters 31 and 32. As the

*7 Submission no. 19, incorporated in Transcript of Evidence, p. 1343,

8 Submission no. 7, incorporated in Transeript of Evidence, p. 368.

38 PSB Survey, cited footnote 14, (see Appendix 4): gquestion 3 (c) e.g. Aboriginal Affairs 56.3%,
Administrative Services 659, Defence 60%;, Australian Development Assistance Bureau 603,
Housing and Construction 409, Transport 45 %, Auditor-General 5097, Australian Bureau of
Statistics 75 9.

3¢ Finance 0-5 years 4.7 %, over 30 years 73.8%; Primary Industry 0-5 years 2037, 5-10 years
409 ; Public Service Board 0-5 years 179, 10-30 years 607,
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Attorney-General has said, departments and authorities will ‘become progressively

familiar with the operation of legislation of a kind of which there has been no
previous experience in Australia’.®

14.19 Recommendation:

(a) The Bill should be amended fo provide for a right of access to documents
up to five years old at the time of proclamation, such right of access to be
effective after one year from the date of proclamatinn.

(b) Further retrospective access should be phased in by subsequent amend-
ment to the Act as it becomes administratively possible until access is
available to documents within the thirty-year period between proclamation

of the Freedom of Information Bill and the open access period provided
in the Archives Bill.

31 Senator the Hon. P, Durack, Q.C., ‘The Freedom of Information Bill’, an address to the

Australian Pharmaccutical Manufacturers Association, Press Release, Canberra, 21 August
1978, p. 1.
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Chapter 15

Part IV Exemptions—general issues

15.1 Many submissions to the Committee expressed a belief that the Freedom
of Information Bill does more to preserve secrecy than to ensure openness. The
exemptions were prominently mentioned whenever this claim was made. According
to some descriptions, they ‘deprive the Bill of much practical significance’ and do
nothing more than ‘provide legislative backing of existing reticence of the Execu-
tive’; ‘further reinforce the veil of secrecy which surrounds the decision-making
process of governments’; ‘leave too much to the whim of those who might
possibly have an interest in non-disclosure’; and are ‘so broad as to encompass a
vast range of innocuous information’?

15.2  The excmptions were also criticised in other ways. Some community groups,
which are well-accustomed to dealing with governments, Tisted examples of docu-
ments that have been withheld from them in the past; the lists were coupled with
an apprehension that those same documents could still be withheld under the
exemptions once the Bill is enacted. Examples of the broad categories of docu-
ments which were claimed to be unavailable included discussion papers; legislative
manuals, guidelines and rules; consumer test reports; personal files; reasons for
decision; economic forecasts and analyses; licences, contracts and leasing arrange-
ments; reports of advisory committees, interdepartmental committees, consultants,
committees of inquiry; and generally documents that are mtegrally connected with
the decision-making processes of government.?

15.3  Thesc examples have been useful to our inquiry, as they provide something
of a sounding board against which to discern the meaning, and gauge the coverage,
of each exemption. We have been similarly assisted by the responses received by
Senator Missen to the 35 questions on notice he asked (see Appendix 5), since
in nearly every case the elements were the same: the document dealt centrally
with a matter of current public concern, that matter was a non-sensitive one but
the non-disclosure of the document could be sustained under the Bill. These
examples point up the salient role played by the exemptions in demarcating the
areas of permitted secrecy and required openness. This demarcation can never
be achieved perfectly, since the set of exemptions, which is necessarily few in

! The first two quotations are from the submission from Mr Paul Munro, Submission no. 12,
incorperated in Transcript of Evidence, p. 599, at p. 606. The other three quotations are from,
respectively, Women’s Electoral Lobby, (Victoria), Submission no. 7, incorporated in Transcript
of Evidence p. 365, at p. 369; Australian Council of Social Service Inc., Submission no. 48,
incorporated in Transeript of Evidence, p. 430, at p. 435; and Freedom of Information Legisla-
tion Campaign Commlittee, Submission no. 9, incorporated in Transcript of Evidence p, 159,
at p. 164,

2 See, e.g., the submissions from the Freedom of Information Legislation Campaign Committee
(ibid); Australian Council of Sociat Service Inc. (ibid.); Council of Social Service of New South
Wales, Submission no. 53; Australian Consumers’ Association, Submission ne, 61, incorporated
in Transcript of Evidence, p. 566, and two further letters from the A.C.A. listing documents
claimed to be secret, Committee Document nos. 19 and 93; Library Association of Australia,
Submission no. 95, incorporated in Transcript of Evidence, p. 2050; Australian Conservation
Foundation, Submission ne. [00; Women on Weifare Campaign, Submission no. 113, incor-
porated in Transeript of Evidence p. 1773; Mr Andrew Bain, Submission no. 136, incorporated
int Transcript of Evidence, p. 1810; Victorian Committee for Freedom of Information, Submis-
sior: no. 147; and Australian Council of Trade Unions, Submission no. 152,
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number, will apply to millions of documents, each of which may conceivably have
some feature to distinguish it from others when a guestion of disclosure arises.
Special care is thercfore needed in drafting the exemptions.

15.4 There is a further rcason why the exemptions should be well-drafted. At
present we have a system of discretionary secrccy where the main criteria that
guide an official faced with a question of disclosure are his own good sense,
administrative experience and (on occasion) political directives. The exemptions
replace these criteria which are elastic, unpredictable, variable and inherently
productive of inconsistent rulings. Yet if the exemptions themselves are expressed
equally broadly, they may be viewed by morce timorous officials as a statutory
authority to withhold documents that formerly may have been released. Tt is in
this scnse that some critics of the present Bill have claimed that its exemptions
render it a Freedem from Information Act. Charges to this effect have also been
made tn the United States, initially by critics who claimed that previously available
information was withheld under the Act, and more recently by some journalists
who say that they arc occasionally required by officials to make their requests
under the Act and to forgo the informal channels that hitherto were customarily
used.

15.5 There are, then, two broad requirements each exemption must satisfy.
First, it must be permissive, in the sense that an official has a discretion to
release a document that could be withheld. This discretion is conferred by clause
12 of the Bill, though in our opinion inadequately so. We have discussed this
matter already in Chapter 9.

15.6 The remainder of this chapter is concerned with the second requirement:
that an exemption constitute a precise, ascertainable criterion. Qur carlier dis-
cussion, in Chapter 2, of foreign legislative precedents indicated that, while each
country has attempted in the main to protect the same basic interests and
categories of documents, a variety of methods has been used. Some additional
methods (or forms of exemption) are used for the first time in the Australian
Bill, We shall first discuss these different forms before we express our own
opinion as to the drafting methods that should and should not be used.

Different forms of exemption
15.7 In our analysis there are three basic forms of exemption in the Bill:

(a) Clauses 23, 24 and 25 provide that a designated officer may, if in his
opinion a document is of a defined description, sign a certificate which
establishes conclusively that the decument is of that character and is
thus exempt from disclosure, The Administrative Appeals Tribunal has
no power to review whether the document does in fact meet that descrip-
tion, the decision to give the certificate, or the existence of proper grounds
for the giving of the certificate (clause 37). These certificates can be
issued in respect of documents claimed to be Cabinet documents, Execu-
tive Council documents, or documents whose disclosure is claimed to
be confrary to the public interest for the reason that disclosure wouid
prejudice the security, defence or international relations of the Common-
wealth, relations between the Commonweaith and any State, or would
divulge matter communicated in confidence by another government.

(b} Clause 26 incorporates a public interest criterion as an additional and
separate condition to be met before a document can be withheld. An
agency must be satisfled that a document contains opinion, advice or
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recommendation (or the like), and that disclosurc would be contrary
to the pubtic interest. However, no appeal can be made on the latter
question, and the Tribunal has no power to examine whether disclosure
would be contrary to the public interest (clause 37 (4)).

(c) Most of the other exemptions are defined either by reference te the
interest to be protected (such as national security, law enforcement, or
personal privacy); or by reference to the effect that disclosure of a
particular category of document would have (for inmstancc. expose a
business or commercial undertaking unreasonably te disadvantage or
adversely affect the Commonwealth in legal proceedings).

15.8 Within these three basic categories there are other variations that dis-
tinguish the exemptions one from another. For instance, clauses 24 and 25 are
defined by reference to the category of document to be protected. Whether
disclosure would have a defined effect or prejudice a defined interest is not
a factor to be considered. Clauses 23, 29 and 33 also purport to incorporate
a public interest criterion: whether disclosure ‘would be contrary to the public
interest by reason that’ it would have a defined effect, for instance, be reasonably
likely to have a substantial adverse effect on the natienal economy. We indicate
our view at paragraph 15.23 that this formulation adds nothing. Tastly, in some
exemplions the interest to be protected is not expressed in the exemption but is
incorporated by rcference. This occurs in clauses 31, 34, 35, and 36, which
incorporate ¢ommon law standards that have themsclves been formulated by
courts by reference to particular interests to be protected (legal professional
privilege, breach of confidence, contempt of court, parliamentary privilege and
Crown privilege ).

15.9 There are three other forms of exemption that bear mention:

{a) The Swedish Secrecy Law, as we explained in Chapter 2, displays a unique
variety of approaches with as many as 250 different exemptions. Scme
of them are defined by reference to protected interests, others by refer-
ence to categorics of documents. Many contain a time limitation on the ife
of the exemption, e.g. some documents are only protected until the occur-
ence of a particular event (for instance, documents prepared for auditing
or inspection activities unti! the audit or inspection has been held). Some
excmptions may be waived by the individual for whose benefit protection is
given; and others recognise that particular parties may have a special claim
to access (such as associations of employers or employees who want aceess
to exempt statistical calculations for use in wage agreement negotiations}.

(b) The Minority Report Bill {pubtished as an appendix to the Royal Commis-
sion on Australian Government) proposed that some exemptions should,
in addition to specifying the interests to be protected, specify public in-
terest criteria favouring disclosure which had to be considered by an
agency. For cxample, the trade secrets exemption provided that, in deciding
whether disclosure weuld be unreasonably disadvantageous to a corpor-
ation, an agency had to consider other matters, cne of which was ‘whether
there are any compelling public interests in favour of disclosure which out-
weigh any competitive disadvantage to the corporation, for instance, the
public interest in improved competition or in evaluating aspects of govern-
mental regulaton of trade practices or environmental controls.’

3 Australia, Roval Commission on Australian Government Administration {Dr H. C. Coombs,
Chairman), 4ppendix Volume Two, Parl. Paper 187/1976, Canberra, 1977, Draft Bill for a Free-
dom of Information Act, clause 32 (2) {d), p. 44,
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(c) An alternative to incorporating a public interest criterion in selected ex~
emptions is to confer upon the Tribunal power to order that access be
granted to an exempt document where the Tribunal is of the cpinion that
the public interest requires that access to the document should be granted.
In effect, this would amount to conferring upon the Tribunal the same
discretionary power conferred upon an agency to release an exempt docu-
ment. A variant of this approach is contained in modified form in The
Netherlands Openness of Administration Act. Most of the exemptions are
contained in a single list preceded by a qualifying phrase that information
shall not *be divulged if and in so far as its importance does not outweigh
the following interests’ (for example, foreign relations, law enforcement
and personal privacy). In effect each of these interests has to be balanced
against an unspecified interest in disclosure,

Forms of exemption in the Bill

15.10  We are satisfied that the different forms used already in the Bill are ade-
quate and that variations used or proposed in other legislation need not be ex-
perimented with at this stage. That is not to say that we disapprove of other
approaches; rather, we are satisfied that it is appropriate to use at the outset forms
that are common in most other freedom of information statutes and conform to
the accepted legislative drafting practices used in Australia.

15.11  The main question then is whether the exemptions in the Bill satisfy the
test earlier enunciated of containing precise, ascertainable criteria, They approach
this goal in some measurc, in that they are defined in the main by reference to the
interest to be protected or the effect that disclosure would have. With this method,
no document is conclusively assured of protection. The question always is whether
a defined interest would be damaged by disclosure of that document. If ap appeal
can be made to the Tribunal to seek a definjtion of the interest, it is likely that
the exemption can, on the one hand, be confined to the protection of those docu-
ments which fairly require withholding and, on the other hand, expand or contract
in its application so as to reflect contemporary views as to the proper relationship
between the government and the community,

15.12  Sclection of the interests to be protected is not an intractable problem.
Our study of foreiga legislation and practice and our impressions from many days
of public hearings and reading submissions have led us to conclude that there is
no real dispute about the nature of the relevant interests. The only dispute concerns
how those interests are best defined, and this is a matter to which we return in the
remaining chapters of this Part of our Report.

15.13 We appreciate that it is not always possible to describe every category of
documents to be withheld by reference to the interest to be protected. For in-
stance, Cabinet documents and internal working documents are difficult to describe
in this fashion because of the multiplicity of interests that are sheltered by non-
disclosure and because of the generality of those interests. Recognising this, we
favour, where feasible, as an integral part of the exemptions some other criterion
representing the effcct that disclosure of a document of that description would have
(such as, ‘disclosure would be contrary to the public interest’).

15.14 In passing, another feature of the exemptions of which we approve is that
they are relatively few in number (though, as we later recommend, they could
be fewer). We recognise nonetheless that our object of specificity can, in a sense,
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be better achieved by cextending the number of exemptions and narrowing the
coverage of each. This would, however, present other dangers. The first is that not
all categories of sensitive documents will be in mind at the time the list of exemp-
tions is compiled; patchwork amendments may later be required, with the conse-
quence that the original scheme of the exemptions may be eroded. Secondly, a
longer list of specific exemptions, defining many categories of documents and pro-
tected interests, may be less comprehensible by members of the public, who may
be less able to predict what types of documents are, or should be, available.

15.15 Overall there are only three general features of the exemptions about
which we are either sceptical or in disagreement. In the remainder of this chapter
we deal with these features in turn: absence of appeal rights; the formulation of
the public interest critericn; and the incorporation of common law standards,
Although we otherwise accept the form of the exemptions used in the Bill, we do
think that the wording of some of the exemptions should be altered and that other
exemptions arc unnecessary. Recommendations on these matters are contained
in the remaining chapters of this Part of our Report.

15.16 Lack of appeal. There was a tine in the development of our legal system
when it was thought that decisions of the executive government were beyond legal
reproach and stood to be controlled by the political process. That thinking was
disapproved in a decade of cases ranging through Conway v. Rimmer* (in relation
to Crown privilege), Ridge v. Baldwin® (in relation to natural justice), Padfield v.
Minister for Agriculture® (in relation to ultra vires), and Anisminic v. Foreign
Compensation Commission” (in relation to jurisdictional error), The present un-
derstanding that all decisions are subject to judicial review has been cemented
strongly in the High Court’s recent decision in Sankey v. Whitlam and Otherst
(the Sankey case), which we have discussed in Chapter 5. The High Court in that
case resisted strongly any suggestion that a court was less able than a minister to
determine whether particular documents should be disclosed, even if those docu-
ments be of the status of Cabinet or State papers. We stated in Chapter 5 that, in
our opinion, the judgment in the Sankey case has in part undercut the rationale
for the system of conclusive certificates and assists the argument that an appeal
should be allowed on the public interest criterion in clause 26.

15.17 This decade of judicial liberalism is clearly in line with community atti-
tudes (as expressed to this Committee), that questions of law and fact disputed
between the government on the one hand and the community on the other should
be resolved ultimately by an independent tribunal. Those provisions of the Bill
which deny an appeal from the conclusive certificate of a minister or principal
officer were said, by the Sydney Morning Herald, to be ‘tailor-made for abuse’; the
Uniting Church in Australia felt they denied basic justice by making the minister
‘judge in his own cause’; Ranald MacDonald, Chairman of the International Press
Institute thought they breached ‘the democratic principle of final recourse to an
independent judiciary’; and Professor Harry Whitmore echoed the criticism made
in a number of submissions: “To put it bluntly I am not prepared to trust Ministers
with powers of this sort that can be used for their political advantage.’®

* {1968) 1 All E R 874.

5 {1964] A C 40.

8 [1968] A.C 997.

7 [1969]2 A C 147.

8 (1978) 53 ALJIR 11,

* Respectively, Sydney Morning Herald, Submission no. 111; Uniting Church of Australia, Sub-
mission no. 114; Ranald MacDonald, Submission ro. 84; Professor Harry Whitmore, Sub-
mission no. 1.
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1518  Putting aside until later the special nature of defence, international rela-
tions and security documents,1® the basic justification offered for the system of
conclusive certificates in the Bill is that such a system is needed in Australia be-
cause of the special working relationships among Parliament, ministers and public
servants.'® Whatever be the contemporary reality of that relationship (a matter
discussed in Chapter 4), we cannot see that there is any logical connection
between it and a system of conclusive certificates. The most the relationship re-
quires is that some documents recording communications of political significance
among ministers and officials should be protected. It does not follow that it should
be for ministers alone to decide conclusively what documents bear upon that re-
lationship and, indeed, the Bill does not confine this power to sign a certificate to
4 minister but confers it also upon a principal officer, Notwithstanding the senior-
ity of those officers and the close working relationship which they have with
ministers in the context of a system where a neutral service is constitutionally
distinct from the minister, the conferral of this powcr upon principal officers itself
undercuts the argument that our constitutional systemn mnecessitates that ministers
alone remain respensible for decisions on particular questions.

15.19 In our opinion it is for reasons of administrative convenience, not consti-
tutional purity, that the Bill prohibits appeal from a certificate. The nature of the
certificates to be issued reinforces this conclusicn. For instance, even though no
request has been received, a certificate may be issued at the time a document is
created when judgments are likely to be clouded as to its importance or sensi-
tivity. The certificate may continue in force indefinitely, regardless of a change
in circumstances that may alter the criginal reason for classifying the document as
exempt. This judgment is one to be made solely by the person who signed the
certificate. There is not even a duty to produce a certificate for inspection by the
Tribunal; evidence of the existence of the certificate ‘may be given by affidavit or
otherwise and such evidence is admissible without production of the certificate’
(clause 45),

15.20 There is no justification for such a system tailored to the convenience of
ministers and senior officers in a Freedom of Information Bill that purports to be
enacted for the benefit of, and to confer rights of access upon, members of the
public. This can only confirm the opinion of some critics that the Bill is dedicated
to preserving the doctrine of executive autocracy.

15.21 A simitar critical opinion was expressed in many submissions about the
other clause from which there is no right of appeal: clause 26. In relation thereta
an applicant may appeal against a determination under clause 26 (1) (a) that a
document contains opinion (or the like) but cannot appeal against a determination
under clause 26 (1) (b} that it would be contrary to the public interest to disclose
such a document. Typical of the criticisms of this restriction on appeal was that
by Mr Andrew Bain:

It assumes that those who have = self-interest in non-disclosure are best able to determine
whether or not the public interest requires that a document be withheld from the public.
I do not believe that this is a reasonable assumption . . . [Public servants’] percep-~
tion of the public interest is often based on notions of stability and of maintaining
credibility for government institutions, rather than on a public interest in knowing how
its taxes are actually spent and in what the bureaucracy is doing or planning to do 12

9 Discussed in Chapter 16.

' See, for example, Australia, Policy Proposals for Freedom of Information Legislation.: Report of
Interdepartmental Commitree, Parl. Paper 40071976, Canberra 1977, Sections 4,6, 7, 8 and 10.

'# Submission no, 136 incorporated in Transcript of Evidence, p. 1812.
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15.22  We have indicated in Chapter 5 our opinion that it is essential to provide
for review by the Tribunal where a determination has to be made on whether dis-
closure woeuld be contrary to ‘the public interest’. At this point we would also
place our argument at a more general level, that the lack of appeal against a
determination made pursuzant to an exemption is inconsistent with the dual notions
that the Bill confers rights upon the public and that the onus is upon the govern-
ment to justify secrecy to some body other than itself. It is clearly desirable in
any system of administrative justice that disputed questions of law or fact be sub-
ject to settlement by an adjudicative process. This cnsures fairness, it produces
better decisions on the part of the Executive, and it enhances acceptance of the
law and respect for official decisions.

15.23 Public interest. Two different formulas are used in the Bill for incor-
porating ‘public interest’ as a relevant criterion. The first is in clauses 23, 29 and
33. Clause 33 serves to illustrate this formula. It is in the following form:
33. A document is an exempt document if its disclosure under this Act would be contrary
to the public interest by reason that it would be reasonably likely to have a substantial
adverse cffect on the national economy.
On the most liberal interpretation of those clauses, an agency would have to prove
two things:

(a) that a disclosure would adversely affcct, say, the national economy; and
(b) that it is against the public interest for this effect to occur.

We arc not convinced, however, that even this limited analysis has to b2 under-
taken. A literal interpretation of the clauses suggests that an agency has to
do pothing more than determine that disclosure would adversely affect, say,
the national economy. If se, it is presumed by the clause that this is of itself
an effect that would be contrary to the public interest. On this view the state-
ment of public interest in the clause is superfluous.®

1524 On any analysis it is quite clear that a much greater burden is cast
upoen an agency by the second of the formulas, used only in clause 26. Clause
26 provides:

26. (1} Subject to this section, a document is an exempt document if it is a document the

disclosure of which under this Act—

(a) would disclose matter in the nature of, or relating to, opinion, advice or recommen-
dation obtained, prepared or recorded, or consultation or deliberation that has taken
place, in the course of, or for the purposes of, the deliberative processes involved in
the functions of an agency or Minister or of the Government cf the Commonwealth;
and

(b} would be contrary to the public interest.

Whether disclosure is contrary to the public interest has there to be considered
as a separate test and the agency’s finding on that matter has to be recorded
in writing if a document is to be withheld (clause 26 (5)). If the clause 26
formulation were used, say in clause 33, the results would be different. An
agency would then have to prove not only that it is against the public interest
for the national economy to be adversety aflected but that it is against the
public interest in some more general sense for the document to be released.
That is, the question of public interest would be raised at large, and it would
be open to an applicant and the Tribunal (if an app=al were allowed cn the

13 The Law Institute of Victoria in its submission (no. 112, p. 9) argued also that the public interest
criterion in clause 29 is meaningless.
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public interest ground) to suggest some public interest in disclosure that could
arguably override the public interest in protecting the economy. As the agency
bears the burden of proof, it could, tactically at least, be forced to disprove
affirmatively the suggestion made by the applicant or the Tribunal,

15.25 For these reasons, and reasous already stated in Chapter 5, we favour
the clause 26 formulation as the only onc that indirectly confers rights on the
public by raising at large the question of public interest. There is only one
hypothetical disadvantage that we can foresee arising from this approach. The
ground of public interest on which the agency relies will have to be stated in
any notice informing an applicant of a denial (clause 26 {5)). The decision
of the Administrative Appeals Tribunal in re Palmer and Minister for the
Capital Territory* (concerning the form of statement that should be prepared
by a department in supplying an applicant with the reasons for a decision pursuant
to section 28 of the Administrarive Appeals Tribunal Act 1975) is arguable
of some precedential support for the view that a statement under clause 26 (5)
of the Bill will have to be an informative and explanatory statement. On one
view, the ground of public interest stated in a clause 26 (5) statement by the
agency official preparing the statement will be the ground of public interest that
the agency ultimately has to defend in any Tribunal proceedings instituted by
the applicant. If the ground is stated inappropriately, or too narrowly or
theoretically, the agency might find it difficult to establish its case in any Tribunal
proceedings. We doubt however whether the Tribunal would ever confine the
issues in such a way that relevant matters could not be raised in argument and
one party thereby prejudiced. If there is any fear that the Tribunal will have
no alternative but to limit its attention to the ground specified by the agency,
the Bill could be amended simply to avert this. For instance, it could provide
that before a matter comes on for hearing before the Tribunal the agency
may serve upon the applicant a notice broadening the grounds of public interest
stated in its earlier notice to the applicant,

15.26 Common law standards. The exemptions should state precise, ascertain-
able criteria, that can be understood and challenged by members of the public. If
an exemption incorporates by reference a common law standard, this objective is
frustrated in a number of ways. Members of the public must go beyond the Bill to
ascertain what documents are protected. ‘They might even be required to obtain in-
dependent legal advice, since the common law itself often contains elusive stan-
dards that are not easily understood by non-lawyers. Further, the common law in
some areas lays down elastic standards that vary in their application depending
upen the circumstances of any individual case, one of which may be the interest
of justice that no party to an action should be disadvantaged by restrictions
on access to information. In a freedom of information context this factor could
render the application of any exemption unpredictable and would, besides,
detract from the principle that al] applicants have equal rights of access regardless
of their particular interest in or need for a document. Lastly, it may be difficult
for an applicant to appeal to the Tribunal agzinst the use of such an exemption
without resort to legal advice and assistance. Such a practice would conflict
with other principles stated elsewhere in our Report (sce for instance Chapter 27}.

15.27 We recognise that the use of common law standards in some exemptions
may be unavoidable, either because an exemption is designed to preserve the
common law position as between the government and the community, or because

™ (1978) 23 ALR 195,
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the exemption should contain the many interests or variations that are contained
in a common law standard and that it would be impracticable to draft an exemp-
tion recording this position. Nevertheless, we feel that the Bill makes resort
to common law standards too often and to this extent we have recommended

in subsequent chapters that exemptions defined in this manner either be dropped
or reformulated.
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Chapter 16

Security, defence and international relations
(clause 23)

16.1 ‘There is no serious dispute that an cxemption protecting the sccurity,
defence or international relaticns of the Commonwealth is necessary, and equally
therc is little dispute that the criterior should be whether disclosure would
prejudice one of these interests. The only dispute concerns how this determination
of prejudice should be made. Under the Bill, it has to be made by a minister or
principal officer, who may attach a cerlificate to a decument certifying conclosively
that disclosurc of the document would prejudice the interest in the defined fashion
and that the document is thereby cxempt. A certificate may be placed upon
a document at any time, whether or not the document has been requested and
the certificate may be of indefinite duration.

16.2 The relevant provision is clause 23 which provides in part:

23. (1) A document is an exempt document if disclosure of the document under this Act

would be contrary to the public interest for the reason that the disclosure- -

{a)y would prejudice—

(i) the security of the Commonwealth;

(i1) the defence of the Commonwealth;
(iii) the international relations of the Commonwealth; or
{iv) . .

(b) would divulge any information or matter communicated in confidence by or on
behalf of the Government of another country . . . to the Government of the
Commonwealth or a person receiving the communication on behalf of that Govern-
ment.

(2) Where a Minister is satisfied that the disclesure under this Act of a document would

be contrary to the public interest for a reason referred to in sub-section (1), he may sign

a certificate to that effect and such a certificate, so long as it remains in force, establishes

conclusively that the document is an exempt document referred to in sub-section (1).

(3) Where a Minister is satisfied as menticned in sub-section (2} by reason only of matter

contained in a particular part or particular parts of a document, a certificate under that

sub-section in respect of the document shall identify that part or those parts of the
document as containing the matter by reason of which the certificate is given.

(4) The responsible Minister of an agency may, either generally or as otherwise provided

by the instrument of delegation, by writing signed by him, delegate to the principal officer

of the agency his powers under this section in respect of documents of the agency.

(5) A power delegated under sub-scction (4), when exercised by the delegate, shall, for

the purposes of this Act, be deemed to have been exercised by the responsible Minister.

{6) A delegation under sub-section (4) does not prevent the exercise of a power by the

responsible Minister.

16.3 Much of the considerable criticism of clanse 23 is a criticism of conclusive
certificates in general, and we have repeated and endorsed that criticism in
Chapter 15. Some critics have complained in addition that the procedure estab-
lished in clause 23 is deceptive, in that it ignores the existence of the security
classification system. They point out that if a document is already classified
it is probable that a conclusive certificate will be attached to the document if and
when requested. Some support for this contention may be found in the submission
from the Department of Foreign Affairs, which said that ‘a valid security
classification . . . is prima facie ground for exemption under section
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23 (1)°.1 There is clearly a large number of classified documents in existence
to which the exemption could thus apply-—for instance, the Department of
Foreign Affairs estimates that its current file holdings include 6 million documents,
a high proportion of which are classified;? while the Department of Defence
indicated that 65 000 new files are created annually, 20% of which are classified
‘Confidential’ or above® If we accept that security stamps are over-used at
present, as some witnesses have put to us and are likely to be so in the future,
then clausc 23 incorporates indirectly a system that is at odds with the presumption
of openness that underlies the Bill.

The equivalent United States exemption

16.4 An iliustration of a similar result may be found in the history that attaches
to the equivalent exemption in the United States Act. That exemption, which
expressly incorporated the security classification system, was interpreted in 1973
by the Supreme Court in EPA v. Mink' so that an agency could withhold any
document which bore a security classification. The Court would not question
the propricty of the classification, nor would it inspect classified documents in
order to separate non-exempt from exempt information. This decision was in
fact criticised by one of the judges of the Court, Mr Justice Douglas, in a
dissenting judgment in which he declared that as a result of the Court’s decision
‘the much-advertised Freedom of Information Act is on its way to becoming
a shambles’® It was pointed out by critics in subsequent congressiomal hearings
that, by this decision, the Act failed to touch the one billion (US) or more
existing classified documents. Other evidence was also given revealing the abuses
of the classification system: for instance, that 55 000 government employees were
authorised to classify a document, that at least sixty-six different classification
marks existed, and that the number of classified documents could safely be
reduced by at least two-thirds.®

16.5 The effect of the Supreme Court ruling was ultimately changed in two
ways. First, the United States Act was amended to provide that the Court could
inspect any document, and also to provide that the Court could determine whether
or not a document was in fact properly classified. Under the classification system,
documents can be classificd only if an unauthorised disclosure could reasonably
be expected to cause at least damage to the national security (the Court in
effect now has a power—albeit still unused—to determine whether disclosure
would have this effect).” Secondly, the classification system was itself reformed,
initially in 1972 by President Nixon and lately in June 1978 by President Carter.®

1 Submission no. 150, incorporated in Transeript of Evidence, p. 2380. The Department did
indicate that a marking, although prima facie acceptable, would be reviewed upon receipt of a
request.
ibid., pp. 2379-80.

Submission no. 153, incorporated in Trauscript of Evidence, p. 1998,

410 US 75 (1973},

ibid. (Slip Opinion p. 5).

See discussion and references in Minerity Report Bill: Australia, Royal Commission on
Australian Government Administration (RCAGA) (Dr H. C. Coombs, Chairman), Appendix,

Volume Two, Parl. Paper 187/1976, Canbcrra, 1977, Section 3, Explanatory Memorandum,
pp. 110 ff.

The change is discussed and references given in J. MeMillan, ‘Freedom of Information in

Australia: Issue Closed' Federal Law Review 8, 1977, pp. 399-404. .

 Exccutive Order 11652, as amended by Executive Order 11714 and Executive Order 11862;
and Executive Order 12065.
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The effect of those changes has been to narrow the criteria for classification;
to limit the persons who are authorised to classify a document; to requirc that
each classification mark bear the date of the classification and the name of the
classifier; to attach personal responsibility for classification to the classifier;
and to provide that most documents are (o be automatically declassified after
six years. Unclassified documents may be classified after a request is received under
the Freedom of Information Act, but only the agency head or his deputy has
power to classify the document at this stage.

16.6 The combined effect of these reforms has been highly successful. For
instance, between 1972-1975 there was a 75 reduction in the number of
authorised classifiers, a 6% reduction in the number of documenis classified
and a 41% reduction in the classification of documents as ‘Secret’. In addition,
a number of previously classified documents has been disclosed as a result
of suits taken under the Freedom of Information Act. In none of these has
o court unilaterally de-classified material. The apparent impact of the courts’
reserve power has alone been sufficient to encourage an agency to valuntarily
de-classify material after a litigant has filed suit.?

16.7 The Australizn Government's answer to these criticisms is that the classi-
fication of a document is irrelevant o Lhe question of whether it s exempt
under the Freedom of Information Bill. An exemption is gained only where a
minister or permanent head makes an independent judgment that a document
<hould be withheld; any classification thal may have been stamped upon a docu-
ment, perhaps by a much more junior officer, is in no way binding wpon the
minister or permanent head.! While this answer may be legally correct, we
are firmly of the opinion that bad classification practices will adversely affect
the operation of the Bill. First, the classification marking is meant to indicate
to those inside the Public Service that a document is one requiring special
protection. Clearly such a marking would have some presumptive weight with
a minister or permanent head (or mere likely, the officer who submitted a recom-
mendation to either). Secondly, ctassified documents arc capable of being with-
held under other cxemptions as well-—for instance, under clause 26 if in addition
to containing defence information the document also contained an advice,
opinion or recommendation. In respect to these other exemptions it may not
be the minister or permancnt head whe is making the decision to withhold
or relense a document. We doubt whether an official would be prepared to
arrive comfortably at a decision that a document could in the public interest
be released under clause 26 if the document nevertheless bore a classification
marking of some sort. Thirdly, the classification system has an educative effect
within the Public Service. If markings are applied liberally, an atmosphere of
caution and secrecy is likely to prevail; however, it all officers appreciate that
great care is to be taken before classifving a document, it is likely that they
will appreciate the countervailing claims that the public may have for access
to documents that touch in one way or another upon issues of security or defence.

The Protective Security Handbook

16.8 However we do not think that it is necessaty to incorporate by reference
the classification system within the Freedom of Information Bill. It would be suffi-
cient if the classification system were reformed so that it was compatible with the

5 Gee McMillan, cited footnote 7.
10 Aystralia, Atiorney-General's Department, Freedom of Information Bill 1978 - Background
Notes, AGPS, Canberra, 1978, p. 9.
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Bill and did not permit or condone practices that may be at odds with the cbjec-
tives of openness cspoused in the Bill. A consideration of the present security
classification system, which is established by the Protecrive Security Handbook
(sce Appendix 3) issued in June 1978, indicates clearly that some amendments
are required to that system.

16.9 1In the first place the criterion adopted for classification on the one hand
is different from the criterion for an exemption on the other. Four classifications
applying to national sccurity are provided for in the Protective Security Hand-
book1:

(a) ‘Top Secret’, for documents whose unauthorised disclosure could cause
‘exceptionally grave damage’ to the ‘national security’ (which is defined
in paragraph 2.1 of the Handbook to mean the defence, security or inter-
national relations of Australia),

{b) ‘Sccret’, for documents whose unauthorised disclosure could reasonably
be expected to cause ‘serious damage’ to the ‘national security’;

(¢) ‘Confidential’ for documents whose nnauthorised disclosure could reason-
ably be expected to cause ‘damage’ to the ‘national security’; and

(d) ‘Restricted’, for documents whose unauthorised disclosure ‘could possibly
be harmful to the national security’.

There is also a classification of ‘In Confidence’ for other documents that may
affect the national interest, or contain material supplied in confidence to the gov-
ernment relating to the personal affairs of a person.

16.10 Tt is probable that the criterion used in the Bill (‘would prejudice’) approxi-
mates the criterion for ‘Confidential’ documents (‘could reasonably be expected to
cause damage’). In our opinion either the Bill or the classification system must
be altered so that parallel standards are contained in cach. Not only is it confusing
for officers to have to make in respect of any document two possible judgments
about the effect that disclosure would have (prejudice or damage?) but it is also
pointless, The main purpose for the security classification system is to provide
internal guidance for officers on what documents must be protected. This object
is expressed clearly by the Prime Minister, Rt Hen, J. M. Fraser, in the Foreword
to the Protective Security Handbook:

It is the firm view of the Government that Australian citizens should have access to
information held by or on behalf of Government, unless there are strong reasons for
non-disclosure. One of the most important reasons for non-disclosure is national security

In such cases, it is the responsibility of every citizen—and especially of persons
in government employment and members of the Defence Force—to ensure that information
is safeguarded and not disclosed without authority. The purpose of this book is to set out
the reasonable and necessary requirements for the protection of such information.'?

16.11 In other words, the Bill and the Prorective Security Handbook both serve
the same purpose: to provide guidance on what documents should or can be dis-
closed. Accordingly the criteria should be the same, It matters little in our opinion
whether it is the Bill or the security classification system that is altered, although
we suspect that it would be more convenicnt to adopt the language of ‘damage’
contained in the Handbook. This is the terminology that is used in other countries
with which Australia has inter-locking defence and diplomatic arrangements, and

11 See Appendix 3, p. 60.
1z See Appendix 3, p. 00.
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consistency is desirable. Moreover, the word ‘damage’ is (terminologically speak-
ing) better able to be expressed in degrees (exceptional damage, serious damage)
than the word ‘prejudice’.

16.12 1If consistency is to be achieved, we think internal consistency within the
Handbook is also necessary. Presently three qualifications are used to describe
the likelihood of damage—could cause’, ‘could reasonably be expected to cause’,
and ‘could possibly be’. To our mind, the second of the formulatiens is the pre-
ferred one. In passing, we would draw the Government’s attention to an even
stricter test now established in the United States by President Carter, whereby it
must be reasonably expected that unauthorised disclosure could cause identifiable
damage to the national security.

16.13 Recommendation: The criteria of prejudice to the security, defence or international
relations of the Commonwealth employed in the Bill should be brought into line with the
language of the Protective Security Handbook.

16.14 It is our expectation that a request for a classificd decument would be
treated like any other request-—that is, the document would be reviewed to deter-
mine whether it contained sensitive information (or was properly classified) and to
see further whether a discreticnary release of the document could in any case
be made (clause 12). However, if the Bill and the Handbook were made com-
patible, then in most cases cnly documents that are presently marked ‘Confidential’
or above would be exempted. Decuments that are presently marked ‘Restricted’
would not be entitled to protection. That classification marking should in fact be
discarded, since it would no longer secve any useful purpose in alerting officers to
the danger of disclosure.

16.15 A view has however been put to us that protection should not be denied
under the Bill to documents that are presently marked ‘Restricted’ or indecd
are unclassified. According to this view, those learned in security matters can
gain useful information by piccing together snippets of ‘Restricted’ or unclassified
information gleaned from a number of sources. It is even possible that sensitive
information concerning the methods, associations, interests and capacities of
intelligence agencies could be unwittingly disclosed in this fashion. A similar
view has been put in a recent British Government White Paper, Reform of
Section 2 of the Official Secrets Act 1911. The paper, in rejecting the proposal
of the Franks Committee' that criminal sanctions against unauthorised disclosure
in the security and intelligence area should be confined solely to documents classi-
fied ‘Top Secret’, and ‘Secret’, said:
The Government has concluded that information relating to security and intelligence
matters is deserving of the highest protection whether or not it is classified. This is pre-
eminently an area where the gradual accumulation of small items of information, apparently
trivial in themselves, could eventually create a risk for the safety of an individual or
constitute a serious threat to the interests of the nation as a whole.!*

16.16 We cannot accept this view. It is a view which is totally one sided, and
claims that exclusive consideration should be given to those arguments that
favour non-disclosure. Once the Freedom of Information Bill is enacted, there
will henceforth be two competing interests that have to be balanced (disclosure
and non-disclosure), and it is to be expected that a result will often be reached
where one interest is displaced by another and jeopardised to that extent. We

—_—

13 (reat Britain, Departmental Committee on Section 2 of the Official Secrets Act 1911 (Lord
Franks, Chairman), Repor?, Cmnd. 5014 HMSQ, London, 1972
14 Cmnd. 7205 July 1978, para. 31.
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do not deny that there may be instances where unclassified information could
be released and reveal something about Australia’s security. Even security is
not an interest that will always, and totally, outweigh the public’s interest in
access, Indeed, clause 23 as presently drafted concedes this point as it provides
that a document is exempt if disclosure ‘would be contrary to the public interest
for the reason that the disclosure would prejudice the security of the Common-
wealth’. But, in any case, we are confident that those eccasions when sensitive
information will be released will be rare, and that the damage will be minimal
—if it were otherwise, quite clearly the information should be given a higher
classification. We should also bear in mind that in the United States only docu-
ments marked ‘Confidential’ are protected. In excess of 40000 freedom of
information requests are made annuaily to the Department of Defense (besides
the requests to many other agencies with classified material). Although there
have been complaints about the danger of the release of sensitive material-—
and the volume of requests undoubtedly heightens this danger—we are not aware
that the exemption in the United States Act is regarded as depriving the
Department of Defense of its ability to protect sensitive information.’ Nor
does there appear to be any suggestion that an additional classification (1o cover
material of a lower grading than ‘Confidential’) should be created. As we have
noted, these problems arise in large measure because of the great volume both
of classified material and of requests in the United States. The scale of operations
in Australia is such that we do not anticipate problems of that nature here.

16.17 In the second pilace, if the classification markings are to be compatible
with the criteria in the Bill, clearly there should not be any separate markings
or systems of classification that could detract from, or cause confusion with,
the system established by the Handbook. For instance, there is a separate
practice by which all Cabinet documents are marked ‘Cenfidential’. If this prac-
tice were to continue it would inevitably create confusion as to whether a
document was entitled to protection and as to the exemption under which such
protection should be granted. We are not opposed to the marking of Cabinet
documents so as to distinguish them from others, but we do feel that a new
system of markings should be introduced and we discuss this further in Chapter
1% We nevertheless acknowledge that there are some markings that are inter-
nationally used and understood, and that great disruption could be caused by
discarding them. Markings like ‘In Confidence’, which come into this category,
will most likely have to be retained.

16.18 Recommendafions:
(a) The national security classification ‘Restricted’ should be discarded as
serving no useful purpose in alerting officers to the danger of disclosure.
(b) Cabinet documents should be distinctively marked but should not carry
national security classifications unless such classifications are justified by
their contents.

Classification of portion of a document

16.19 Clause 20 of the Bill (discussed also in Chapter 10) provides that an
agency must separate exempt and nop-exempt information that is contained in

15 Allen Weinstein, ‘Open Season on “Open Government'’ *. New York Times Magazine, 10 June
1979, p. 32; Daily Telegraph (London), 2 July 1979, p. 5.
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a document and disclose the latter if the applicant so wishes. It is in the fellowing
terms;
20. (1) Whera—
{a) a decision is made not to grant a request for access 10 a document on the ground
that it is an exempt document;
(b) it is practicable for the agency or Minister to grant access to a copy of the document
with such deletions as to make the copy not an exempt document; and
(¢) it appears from the request, or the applicant subsequently indicates, that the applicant
would wish to have access to such a copy,
the agency or Minister shall grant access to such a copy of the document.
(2} Where access is granted to a copy of a document in accordance with sub-section (1)—
{(a) the applicant shall be informed that it is such a copy and also informed of the provision
of this Act by virtue of which any matter deleted is exempt matter; and
(b) section 22 does not apply to the decision that the applicant is not entitled to access to
the whole of the document unless the applicant requests the agency or Minister to
furnish to him a notice in writing in accordance with that section.

Clause 23 (3) (quoted in para. 16.2) reiterates that this practice shall apply
also to classified documents.

16,20 The present classification system could detract from this rule in three
ways. First, there is no requirement in the Handbook that a classification marking
indicate the portion of the document to which it applies (if nat all the document
is of equal sensitivity). Indeed, the Handbook indicates the contrary. For instance,
it indicates that

all classified books, pamphlets, letters, memoranda, papers . . - should be plainly
and comspicuously marked with the appropriate classification at the top and bottom of
cach page, including the front cover, the title page, and the back of the rear cover or last
page of hooks and pamphlets.®

Secondly, the Handbook requires that a file normally be classified at the level
of the highest classified document contained in the file. This creates an obvious
danger that any request for that file would be denicd, notwithstanding that it
also contains unclassified and possibly innocuous materials. Thirdly, the Handbook
provides that ‘a document must not bear a lower classification than the highest
classification of any of its appendices or attachments. 1" This gives rise 1o the
same danger.

16.21 We have little doubt that it is administratively feasible to require in the
classification system that documents be classified in part or by portion. The
recent Exccutive Order signed by President Carter instituting changes to the
existing classification system in the United States requires that most documents
be classified section-by-section, not as a whole. In explaining these changes,
President Carter pointed out that most classification was in fact ‘derivative’, that
is, based on references to other classified documents. 1f a previous document
bore an overall classification because only one small portion of it contained
sensitive information, then any later document referring to that earlier document
would also be classified in full because there would be no way of telling whether
the portion of the earlier document to which reference was made was a portion
that contained the sensitive information. 1t would be possible to have an endless

[ —
15 See Appendix 3, p. 431,
17 See Appendix 3, p. 431
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chain of classified documents, only one of which (the document first classified)
actually contained sensitive information. Accordingly, the United States system
provides that:

In order to facilitate excerpting and other uses, each classified document shall, by marking
and other means, indicate clearly which portions are classified, with the applicable classi-
fication designation, and which portions are not classified.’®

In addition, a person is not vested with classification authority simply because
he reproduces, exiracts or summarises informaticn that is already classified.
Instead, he is to respect the original classification (after verifying, so far as
practicable, that the classification is still current) and indicate turther on the
document the date for dectassificational review that is marked on the earlier
document.

16.22 Recommendation: The Protective Security Handbook should be re-written to
specify that a classification marking will indicate the portion of the document (if not ail)
to which it applies.

Declassiiication

16.23 Another amendment which in out opinion should be made to the Pro-
tective Security Handbook is in respect of declassification. 1t is widely accepted
that a large volume of material is unnecessarily classified. Indeed, in evidence
to the Committee the Secretary of the Department of Defence (Sir Arthur Tange)
said ‘T would readily agree, there is a good deal of overclassification’.*® The reason
for this, as often as not, is not that the initial classification was inappropriate, but
that the document does not require an enduring classification. In the Protective
Security Handbook there are no rules regulating the declassification of material.
What this will mean in effect is that any classified document will retain that status
for thirty years, until it becomes subject to the Archives Bill. Under that Bill, its
classification will continue only if the minister, principal officer, or designated offi-
cial attaches a certificate to a document indicating conclusively that the document
will net be available for public access.

16.24 Again, it is different in the United States. Until recently, under the classi-
fication system established by President Nixon in 1972, a document would be
automatically declassified after a set number of years—twelve ycars for documents
classified ‘Top Secret’, eight years for ‘Secret” and six years for ‘Confidential’. How-
ever, a document could be exempted from this general declassification schedule,
and it was estimated that this occurred with 539 of documeats. Since the declassi-
fication system was amended in 1978 by President Carter, it is provided that most
documents (regardless of their classification} arc to be automatically declassified
after a maximum period of six years. Only agency heads or officials with ‘Top
Secret’ classification authority (of which there are only 1400 among six million
federal civilian and military employees) may classify a document for a longer
period. But they must state why the longer period of classification is necessary,
and the classification must in any casc be reviewed within twenty years. A docu-
ment may only remain classified beyond this period on the authcrisation of the
agency head and any such further classification must be reviewed at least every
ten years.

18 Executive Order 12065,
9 Transeript of Evidence, p. 2019,



16.25 In our opinion, it is strongly desirable in the interests of freedom of infor-
mation that a system for declassification be instituted on an administrative basis,
There will always be a reluctance on the part of the Tribunal to review the classi-
fication of material, however dated the classification, and the only alternative to
this is a system where declassification occurs automatically. In such a system
continued classification will occur deliberately, by decision of a responsible official,
and not as a matter of course. We have indicated throughout our Report that the
presumption should be in favour of openness and that it is the decision to keep
secret, not the decision to disclose, that should be the considered, deliberate one.
We should add that none of the relcvant departments has actively opposed the
suggestion that a system for declassification should be instituted. Indeed, somewhat
ta our surprise, we found that none had even seriously considered the possibility
when we raised it in evidence! Some concern was expressed by witnesses that a
declassification system would give risc to administrative problems and initially
impose an extra administrative burden upon those who are classifying documents,
That much we acknowledge; yet we are sure that the time initially spent in insti-
tuting this system will be saved many times over in the long run. Unless docu-
ments are automatically declassified, reappraisals of the status of the document
will have to be made whenever a request is received and possibly also when the
document is transferred to the Archives Office. Time spent in these reviews will be
saved if many documents become available automatically for public access.

16.26 Recommendation: A system for automatic declassification of national
security documents should be instituted on an administrative basis.

The nature of the classification marking

16.27 The final comment we would make concerns the nature of the classification
marking that should be recorded on a document. According to the Protective
Security Handbook it is necessary in most instances to mark only the level of
classification on a document, Only if the document is being circulated outside the
office of classification does it have to bear details of the identity of the person who
confirmed the classification if the original classifying officer was, in effect, of junior
rank. Under the United States Executive Order the following details must be
shown on the face of all classified documents:

(a) the identity of the person who originally classified the document;
(b) the office in which the document originated; and

(c¢) the date at which declassification becomes cffective, or subsequent review
must occur.

16.28 If a declassification system is instituted in Australia, then clearly it will be
necessary to indicate either the date of classification or of declassification. Admin-
istrative advantages could also accrue if this were done. For instance, if the identity
of the classifier and the office in which he works are marked, it will be easier for
ancther officer to verify the currency of the classification if and when any request
under the Act for that document is received. Further, identification is desirable
i1 the interests of accountable administration. Under the Ercedom of Information
Bill, an official who denies access to a document must disclose his identity when
the applicant is informed of the denial. In this way some responsibility is placed
on the officer involved. The officers who will be precluding access to security docu-
ments will often be the officers who have earlier classified these documents. For
consistency at least, the names of those officers should be recorded on the docu-
ments so classified.
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16.29 Recommendation: The following details should be shown on the face of
all documents given a national security classification:

(a) the identity of the person who originally classified the document;
(b) the office in which the document originated; and

(¢) the date at which declassification becomes effective or subsequent review
must occur,

Amendment of clause 23

16.30  On the basis of what we have already recommended, changes will be neces-
sary to clause 23 if it is determined that the standards used in the Prorective
Security Handbook should be adopted in the Bill. We also recommend in the next
chapter that clause 23 (1) (a) (iv) (protection of relations between the Com-
monwealth and any State) should be deleted.

16.31 There are two other changes to clause 23 that we feel are necessary. First
we think that the reference to the public interest should be dropped. We have
indicated in Chapter 15 that in our opinion these words are superfluous in this
context. In other clauses where this phraseology is used, we have proposed that
the public interest criterion be formulated in a manner similar to that in clause 26.
However, we later recommend in this chapter that the Administrative Appeals
Tribunal should have power to review a denial under clause 23. In our opinion it
would be inappropriate for the Tribunal to decide, in the public interest, that
documents should be released notwithstanding that disclosure could prejudice
defence, security or international relations. Accordingly, the reference to public
intercst should be deleted from the clause.

16.32 Recommendation: Clause 23 (1) should be amended by deleting the
redundant reference to public interest.

16.33 We are also of the opinion that clause 23 (1) {b), which exempts any in-
formation or matter communicated confidentially by another government to the
Australian Government should be deleted. If the exemption remained, documents
from two categories of governments would be protected—State governments and
foreign governments, We indicate in Chapter 19 that there should not be an ex-
emption specifically protecting information given by State governments. Concerning
documents emanating from foreign sources, these are already protected by clause
23 (1) (a) (iit) which protects documents the disclosure of which would prejudice
the international relations of the Commonwealth. Tn our opinion this is the appro-
priate standard to be adopted. If a foreign government requests seriously that its
information be treated confidentially, then it is safe to assume that disclosure
would prejudice relations with that government. We note that under the United
States Frecdom of Information Act there is no exemption specifically protecting
information given by other governments, and indeed there have been occasions in
the United States when disclosures have been made to Canadian and New Zealand
citizens inquiring about the activities of their own governments (in areas other
than defence and security). The United States Executive Order does indicate,
however, that foreign government information should, unless there is an authori-
sation for its disclosure, be classified at least ‘Confidential’ and that it may remain
classified for thirty years or more, We think that material provided to the Australian
Government from foreign governments could be treated and protected similarly,
if reference were made to it in the classification system, and the specific exemption
for confidential material in clause 23 (1) (b} was dropped.
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1634 Recommendation: Paragraph 23 (1) (b), which exempts any information
or matter communicated confidentially by another government to the Australian
Government, should be deleted.

16.35 If all these recommendations are adopted, clause 23 (1) of the Bill would
read:
A document is an exempt document if disclosure of the document under this Act could
reasonably be expected (0 cause damage o0
(a) the security of the Commonwealth;
(b) the defence of the Commonwealth: or
(c) the international relations of the Commonwealth.

Review by the Administrative Appeals Tribunal

16.36 Tt will already be clear from our carlier discussions of conclusive certifi-
cates and appellant rights that in our opinion an applicant denied access to a
document pursuant to this clause should be entitled to appeal that denial to the
Administrative Appeals Tribunal. The Tribunal's function would be to determine,
in accordance with the criterion used in the Bill, whether disclosure would preju-
dice (or damage) defence, security or international rclations, As the criterion
used in the Bill would be parallel to that used in the Protective Security Handbook,
the Tribunal would be determining in effect whether the document is properly
classified, We stress that the Tribunal would not be making any broader judgment,
on public interest grounds, as to whether disclosure would prejudice a defined in-
terest. The Tribunal would be exercising a function similar in all respects to the
function that is mow exercised by courts under the United States Freedom of
Information Act since it was amended in 1974. There has been no criticism, so
far as we are aware, that the courts have misused this power or exercised it in-
appropriately. Instead, the prevailing practice in any frecdom of information case
brought under the national security exemption is for the court in the first instance
to hear the case on affidavits. This means the government is given ample oppor-
tunity to justify the non-disclosure of documents without there being any risk that
the documents will be unilaterally declassified or committed to the care of an
office that can not properly protect it. We are confident that in Australia the Tri-
bunal would nat lightly order the disclosure of a classified document. What is more
likely to occur is that when any appeal is lodged an agency will be compelled to
reconsider seriously the earlicr classification and decide whether any classification
that is retained can be sustained, particularly by affidavit evidence. It is by this
process alone in the United States that a large volume of previously classified
material is now released since, in many cases, agencies arc not prepared to justify
a classification before a court.

16.37 We appreciate that the Tribunal is staffed by lawyers and by laymen, and
it might be thought inappropriate to commit an important task of this nature to a
person who does not have legal experience or training. We are prepared to concede
the force of any such fear or hesitation, and recommend that, for the purposes
of an appeal under this section, the Tribunal be constituted by a single presi-
dential member. We appreciate also that such a member may not have a security
clearance but in our opinicn that is unnecessary. Classified documents are also
handled by Cabinet ministers, and they do not have security clearances. We belicve
that judges as a class are as trustworthy as ministers. The issues arising out of
review by the Tribunal are dealt with in Chapter 30.
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16.38 Recommendations:

(a) Clauses 23 (2)-(6) and 37 (5) should be deleted so that an applicant denied
access to a document pursuant to clause 23 will be permitted to appeal to
the Administrative Appeals Tribunal.

(b) Such an appeal should be heard by a presidential member of the Tribunal.
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Chaprer 17

Commonwealth-State relations (clause 23)

The issues raised by clause 23

17.1 The Freedom of Information Bill provides in clause 23 that a document
is exempt if its disclosure would prejudice Commonwealth-State relations or
disclose information received in cenfidence from other governments, It further
provides that a minister or principal officer may issue a conclusive certificate
to this effect. The relevant part of clause 23 provides:

23. (1) A document is an exempt document if disclosure of the document under this Act
would be contrary to the public interest for the reason that the disclosure—
(a) would prejudice—

(iv) relations between the Commonwealth and any State; or
(b) would divulge any information or matter communicated in confidence by or on behalf
of the Government of another country or of a State to the Government of the Com-
monwealth or a person receiving the communication on behalf of that Government.
(2) Where a Minister is satisfied that the disclosure under this Act of a document would
be contrary to the public interest for a reason referred to in sub-section (1), he may sign
a certificate to that effect and such a certificate, so long as it remains in force, establishes
conclusively that the document is an exempt document referred to in sub-section (1).
(3) Where a Minister is satisfied as mentioned in sub-section (2) by reason only of matter
contained in a particular part or particular parts of a document, a certificate under that
sub-section in respect of the document shall identify that part or those parts of the document
as containing the matter by reason of which the certificate is given.
{4) The responsible Minister of an agency may, either generally or as otherwise provided
by the instrument of delegation, by writing signed by him, delegate to the principal officer
of the agency his powers under this section in respect of documents of the agency.
(5) A power delegated under sub-section (4), when exercised by the delegate, shall, for
the purposes of this Act, be deemed to have been exercised by the responsible Minister.
{6) A delegation under sub-section (4) does not prevent the exercise of a power by the
responsible Minister.

17.2  Thesc provisions were vigorously attacked in evidence before the Com-
mittee as being far too sweeping and very little was said in clear defence of
them, even by representatives of the Commonwealth Government. Virtually the
only supporters of the provisions as they stand were the State governments.
The Committee agrecs with those witnesses who argued that the provisions are
too sweeping and that other exemptions make adequate provision for information
about Commonwealth-State relations which does need protection. Moreover we
are firmly of the view that there should be no conclusive certificates in this
area. This chapter outlines our reasons for coming to these conclusions and
recommends changes to the Bill to take account of them.

17.3 Many witnesses argued that the provisions were drawn too broadly.
The Advertiser, for example, did

not accept that prejudice to Commonwealth-State relations is a good ground for with-
holding documents. The public cannot have too much information in a federal system
about what is going on between the Commonwealth and the States, or on how the actions
of ane may affect the other.?

! Submission no. 128, incorporated in Transcript of Evidence, p. 1893,
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The Women on Welfare Campaign said that ‘many jssues concerning welfare

are invelved in the interface of Commonwealth—State responsibilities and pre-

scriptions on release of such material can prejudice the rights of citizens’.? The

New Scuth Wales Division of the Young Liberal Movement of Australia said that
The exemption relating to documents the disclosure of which would ‘prejudice Commeon-
wealth-State relations’ is too widely drawn given the extent of such relations in Australia,
Partisan political considerations {a majer determinant of Commeonwealth-State relations)
should not be allowed to limit public access to Government documents,?

The Sydney Morning Herald thought that the provisions would ‘permit the
exemption of vast numbers of innocuous documents’.?

17.4 Examples of the sorts of documents which might be withheld were given
by a number of witnesses, The South Australian Council of Social Service
(SACOSS), for example, said that the provision in question would

only serve to exacerbate the already difficult administration of capital grants programs
under Section 96 of the Constitution. The veluntary sector already experiences difficulty
in foilowing guidelines for funding which often vary between the State and Federal Govern-
ments. Any resolution of these difficulties (should it ever occur) would currently be an
internal process which may not always be in the interests of the voluntary sector and their
clients . . . Another example, in a related area, is the difficulty experienced by some
Local Government Authorities with the Commonwealth Road Grants Program. It is the
opinion of some counciis that funds which are allocated to the State Highways Department
by the Federal Department for dispersal to local councils for local reoads, are adjusted
by the Department to complement the State Roads Program, At present it is impossible
to check on this, nor is it possible for the councils to effectively plan ahead for the amount
of funding they can expect.®

As SACOSS pointed out, ‘scrutiny and advice are essential in such situations 1o
ensure that administrative decisions are not made to facilitate the staff of welfare
departments but rather ease the difficulties of those seeking a service from a
government department.’

17.5 Other examples of documents which might be caught up in the provisions
of the existing legislation in a harmful way weuld include the voluminous reports
and documents produced by the Commonwealth Government in its capacity
as a member of joint Commenwealth—State bodies. These are numerous. Some
are ministerial councils, including the Australian Agricultural Council, the
Fisheries Council and the Foresiry Council. Others deal with the marketing of
primary produce (for example, the Australian Apple and Pear Corporation, the
Australian Canned Fruits Board, the Australian Dairy Corporation, the Aus-
tralian Dried Fruits Control Board and the Australian Egg Board); liaison an
health and welfare matters (for example, the National Health and Medical
Research Council, the National Consultative Council on Social Welfare and
the National Advisory Council for the Handicapped); liaison with representatives
of community or ethnic groups (for example, the Australian Ethnic Affairs
Council and the National Aberiginal Consultative Council); and consuliation on
industrial maiters. Further examples include the Commonwealth Grants Com-
mission, the Commonwealth Legal Aid Commission and the Criminology Research
Council.

2 Submission no. 113, incorperated in Transeript of Evidence, p. 1776
3 Submission no. 126, p. 2.

4 Submussion no. 111, p. 4.

5 Submission no. 94, incorporated in Transcript of Evidence, p. 1746,
¢ ibid.
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17.6 In addition, the Commonwealth contributes to the work of many ncn-
government or veluntary organisations, either on a continuing basis or from
time to time, and the State Governments are similarly involved. It would obviously
be wrong if the cxemption were to be used to draw a veil over Commonwealth
involvement with, for example, the Australian Council of Social Service, the
Australian Council on the Ageing, the International Social Service (Australia),
the Australian Council on the Rehabilitation of the Disabled and the Red Cross.
The information required, created and disseminated by the Commonwealth
Government in relation to these and many other bodies, and in relation to the
many Commonwealth programs which affect them, includes virtually all categories
of government information.

17,7 The sorts of documents encompassed by the Commonwealth-State descrip-
tion are indeed so various that other exemptions in the Bill will be sufficient
in most cases to cover them. This was pointed out by many witnesses. The
Victorian Committee for Freedom of Information said that ‘documents affecting
Commonwealth-State relations are surely covered by the other exemptions, e.g.,
Cabinet documents, policy making material, and information supplied confiden-
tially, In such areas as law enfcrcement plans and financial matters the Bill
also offers adequate protection.”” Fach of these exemptions is discussed in a
subsequent chapter.

17.8 The Commonwealth Government has not rebutted these criticisms. The
Explanatory Memorandum states merely that ‘the proposal to exempt documents
the disclosure of which would prejudice Commonwealth--State relations takes
account of the particular significance of Commonwealth--State relations to the
Australian Federation’.® This does not however argue the proposition. The 1976
IDC Report said little more, merely commenting that
in the Australian system the conduct of relations between the federal government and the
State governments, sovereign in their respective spheres, has always been a matter of
major importance. This recognises, quite apart from the constitutional and legal aspects,
the impact that the effect of variations in those relations might have on the interests of the
nation as a whole. As a result, matters which mighr affect those relations in any substantial
way have been dealt with at the highest level. For example, there is a traditional arrange-
ment that ali contacts between the Commonwealth and State governments on matters of
policy or requests for assistance are made in the first instance between the Prime Minister
and the Premier of the State concerned.®
However, the 1976 IDC also pointed out that ‘no explicit exemption of this
kind’ exists in the United States Act and that in Canada the exemption is
contained in guidelines relating to the production of papers by the government
in the Parliament.'® The introduction of a sweeping legislative provision, such
as the present Bill contains, does not seem to be warranted by the experience of
other countries.
17.9 For these reasons we can see no justification for conclusive certificates in
this area. Exemptions should rather be claimed on the grounds that:
(a) disclosure would be prejudicial to Commonwealth—State relations; and
{b) such disclosure would be contrary to the public interest.
Moreover exemptions under this clause should be appealable to the Administrative
Appeals Tribunal.
7 Submission no. 44, p. 2, footnote 3.
8 Explanatory Memorandum to the Freedom of Information Bill 1978, p. 16.
o Australia, Pelicy Proposals for Freedom of Informarion Legislation: Report of Inter-departmental
Committee, Parl. Paper 400/1976, Canberra, 1977, para. 6.4.
10 ibid.
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17.10 In a letter to the Committee, the Chief Minister of the Northern Terri-
tory informed us that he had written to the Prime Minijster seeking confirmation
that the Freedom of Information legislation will not apply to the ‘past, present
or future activities and documents of the Northern Territory Government and
its authorities’.’! In view of the status of the Northern Territory as a self-governing
territory, we suppert the view of the Chief Minister. It is also appropriate that
information supplied to the Commonwealth by the Northern Territory should
be treated in the same way as we propose for information supplied by a State.
Nec such considerations apply in the case of the Australian Capital Territory
as it is not self-governing.

17.11 Recommendation: The Bill should be amended to include a separate test
of public interest in determining whether documents relating to Commonwealth—
State relations should be exempt and to permit appeals on this exemption to the
Administrative Appeals Tribunal,

Information supplied to the Commonwealth by a State

17.12  The position of the States as suppliers of information to the Common-
wealth Government needs to be considered separately. The State governments
went to some lengths to explain their problems in this regard, but their positions
varied. South Australia did not accept that ‘documents affecting relations with
the States . . . should be left solely with the Commonwealth Government,
whether through a Minister or a delegated official’’?? It said that it was likely
that circumstances would arise where there would be genuine disagreements
about the sensitivity of material; and that State governments could be aware of
consequences following the release of material which the Commonwealth would
not know about. It therefor¢ proposed that requests for information provided
by a State government should be referred back to the originating government
for decision.

17.13  The Victorian Government went somewhat forther. It referred to infor-
mation generally relating to Commonwealth—State relations whether supplied by a
State government or not. It also referred to situations in which a State govern-
men: might prefer that information should be released against the wishes of
the Commonwealth Government. It argued that ‘consideration should be given
to a provision for consultative machinery between Federal and State
governments’, '

I'’.14 The Western Australian Government thought that ‘the Bill should be
amended to provide for State participation in decisions as to whether a certifictae
should be issued under Clause 23 (2) and, in cases where such a certificate is
not granted, as to whether State Government documents should be disclosed’.
It suggesticd that under the present Bill it might be necessary for a State ‘to
mark all of its correspondence to the Commonwealth “confidential” so as to
bring its documents within Clause 23 (1) (b)’.**

17.15 The Queensland Government went further again. It argued that ‘any
information which is exchanged between the Commonwealth and a State’ should
remain confidential until both Commenweaith and State governments reached
agreement about disclosure.® This would appear to cover not ounly information

11 Subrnission no. 157, p. 2.

12 Submission no. 155, pp. 1-2.
13 Submission no. 121, pp. 10-11,
i¢ Submission no. 41, p. 3.

15 Submission no. 108, p. 6,
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supplied by a State government to the Commonwealth Government but also
infermation which arises in exchanges between such governments as in confer-
ences and meetings and the like.

17.16 We agreed that the interests of the State governments should be con-
sidered when decisions relating to the disclosure of information affecting them
are made. We note that the Commonwealth Government has expressed its
intention in this regard by saying that ‘where the possibility exists of prejudice
to Commonwealth-State relations there will be consultation with the States’.t

17.17 It will however be for the Commonwealth Government to decide how
to carry out that consultation, The Government has atready judged that ‘a
compulsory consultation process was . . . unnecessary and insufficiently
flexible™™ and we agree. Moreover, it is neither possible nor necessary to attempt
consultation on every issue. It is not possible to refer back to the States for
approval all requests for information which may involve information originally
supplied by a State. Somectimes information is informally referred backwards
and forwards in letters or telephone conversations and consultation may not
then be possible. The Attorney-General’s Department has made this point in
saying that consultation would then ‘have to extend to cases where the information
communicated by a State government was included in a document produced by
a Commonwealth agency: in some cases documents of this kind might be difficult
to identify’.’® For the most part we agree with the Secretary of the Prime
Minister’s Department that ‘consultations should overcome most of the problems’.’®
As he also said, Premiers are ‘pretty robust people and prejudice to relations
is something that would happen but rarely’.? We agree with him that the State
governments when they pass their own freedom of information legislation are
untfikely to wish the Commonwealth Government to have veto powers.

17.18 We do however believe that an elaboration of the Reverse-FOI pro-
visions suggested in Chapter 25 would meet the reasonable expectations of the
State governments. Here we set out, in summary form, the various possibilities
which could arise when State decuments are supplied to the Commonwealth. For
completeness we note also the situation which should apply when Commonwealth
documents are supplied to the States,

17.19  Siate document marked ‘in confidence’ which the Commonwealth wishes
to release. If Statc governments mark information which they supply ‘in con-
fidence’, then the Commonwezlth would refer requests for that information
back to the State government if the Commonwealth Government proposed to
release the information in response to a request under this legislation. If the
State government continued to claim confidentiality for the document or infor-
mation, jt would have a right of appeal to the Administrative Appeals Tribunal
on the grounds set out above. The Attorney-General’s Department appears to
have recognised this in saying that a State government ‘should have the right
of appeal to the Administrative Appeals Tribunal before access is provided’.2

1% Jetter of 13 March, 1979 from Secretary, Department of Prime Minister and Cabinet to
Chairman.

17 Paper of 9 May 1979 prepared by Attorney-General’s Department, p. 2 (Committee Document
88).

18 ibid.

18 Transcript of Evidence, p. 2311,

20 Transcript of Evidence, p. 2314,

21 Attorney-General’s paper, cited footnote 17, p. 2.
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17.20  S:iate document marked ‘in confidence' which the Commonwealth refuses
to release. If the Commonwealth resisted disclosure on grounds arising from the
fact that the State government supplying the information had marked it ‘in
confidence’, normal freedom of information appeals procedures would apply. It
would be a matter for the Commonwealth Government to determine, from case
to case, whether the relevant State government should be informed of the Com-
monwealth's intention to resist disclosure. Again, consultation over time will
establish mutually satisfactory ground rules.

17.21 Stare document not marked ‘in confidence’ which the Commonwealth
refuses to release, The Commonwealth Government might of course claim exemp-
tion of documents not marked ‘in confidence’ by a State government on grounds
of its own choosing; and in such cases the normal freedom of information pro-
cedures would also apply.

17.22  Siate document not marked ‘in confidence’ which the Commonwealth
wishes to release. In this case no restrictions would apply and the document
would be released in the ordinary way.

17.23 Commonwealth documents supplied to States. In these cases documents
might be marked ‘in confidence’ or might be unmarked. In either event, the
Commonwealth could release the documents if it wished. In either event also
the Commonwealth could seek to invoke exemptions, and then normal appea!
procedures, as appropriate, would apply.

202



Summary

17.24 The procedures as we recommend them may for convenience be tabu-

lated as follows:

Status of Commaonwealth
document attitude Procedure
State documents Unmarked Commonwealth wishes Release of document(s)
supplied to to release
Commonswealth
Commonwealth refuses Freedom of information
release procedures apply
Marked ‘in Commonwealth wishes Commonwealth consults
confidence’ to release State
Documents released if
State then agreeable;
or if not, State may
appeal against release
to Tribunal
Commonwealth refuses Freedom of information
release procedures apply
Commonwealth Unmarked Commonweaith wishes Release of document(s)
documents to release
supplied to
State(s) Commonwealth refuses Freedom of information
release procedures apply
Marked ‘in Commonwealth wishes Release of document(s)
confidence’ to release

Commonwealth refuses
release

Freedom of information
procedures apply
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Chapter 18

Cabinet and Executive Council documents
(clauses 24 and 25)

18.1 Two issues arise in this chapter: What should be the definitions of ‘Cabinet
documents’ (which are exempt under clause 24) and ‘Exccutive Council docu-
ments’ (which are exempt under clause 25); and what appeal rights should be
available to an applicant who has been denied access to either type of document?
In our discussion we shall refer, for convenience, to clause 24 and Cabinet docu-
ments only; however our remarks apply as well to Executive Council documents
and to clause 25, which is phrased in identical terms to clause 24. Clause 24
provides:

24. (1) A docwment is an exempt document if it is—

{a) a document that has been submitted to the Cabinet for its consideration or is proposed
by a Minister to be so submitted;

(b) an official record of the Cabinet;

{¢) adocument that is a copy of, or of a part of, a document referred to in paragraph (a)
or (b}; or

(d) a document the disclosure of which would involve the disclosure of any deliberation
or decision of the Cabinet, other than a document by which a decision of the Cabinet
was officially published.

(2) For the purposes of this Act, a certificate signed by the Secretary to the Department

of the Prime Minister and Cabinet certifying that a document is one of a kind referred

to in a paragraph of sub-section (1) establishes conclusively that it is an exempt document

of that kind.

(3) Where a document is a document referred to in paragraph (1) (d) by reason only of

matter contained in a particular part or particular parts of the document, a certificate

under sub-section (2} in respect of the document shall identify that part or those parts

of the document as containing the matter by reason of which the certificate is given.

(4) Sub-section (1) does not apply to a document by reason of the fact that it was submitted

to the Cabinet for its consideration or is proposed by a Minister to be so submitted if it

was not brought into existence for the purpose of submission for consideration by the

Cabinet.

(5} A reference in this section to the Cabinet shall be read as including a reference to a

comnmittee of the Cabinet,

The scope of the exemption

18.2  Clause 24 (1) protects the Cabinet decision-making process, by protecting
Cabinet submissions, decisions, and deliberations, and documents containing a
copy of, or extract from, one of these categories. Some indication of the scope of
the exemption is afforded by the submission from the Department of Prime Minis-
ter and Cabinet, in which the Department lists examples of documents that are
considered to be protected by the exemption. The examples include Cabinet sub-
missions (and documents prepared in support); Cabinet business lists; departmental
notes containing details of proposals in Cabinet submissions and decisions; corres-
pondence between ministers, between ministers and departments and between
departments, which disclose Cabinet deliberations and decisions; and drafts of leg-
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islation being prepared in accordance with Cabinet decisions. ! Clearly this exemp-
tion is a potentially broad one, yet it is also a very important one (particularly from
the point of view of a government). It is not surprising that none of the submis-
sions we reccived really came to grips with the exemption and suggested detailed
proposals for reform. At most we received a few suggestions that background
papers and supporting material should not be protected, that Cabinet decisions
should be available and that if Cabinet submissions are protected this should be
pursuant to clause 26 which incorporates a public interest test. In general the
criticisms echoed the sentiments of Gibbs ACT in Sankey v. Whitlam, who coun-
selled that *State papers do not form a class, all the members of which must be
treated alike.’?

18.3  One belief which did appear to be shared in the submissions we received is
that it is only Cabinet deliberations themselves, and the contributions by individ-
ual ruinisters, that need protection if we are to preserve Cabinet solidarity and to
avoid any inhibition of the interchange of opinions with the Cabinet. According
to this view, the public has a right to know the decisions that are made by Cabinet,
and the content of the submissions and proposals that may or may not have pro-
vided a foundation for these decisions. It is argued that accountability of the
Cabinet is not possible unless the public knows what has been decided, what ideas
or alternatives have been rejected, and what arguments or rescarch have been
accepted as providing an adequate basis for a decision.

18.4  We sympathise with this view. The main difficulty we foresee, however, is in
differentiating legislatively between those Cabinet documents that are to be avail-
able and those that are not. For instance, we can sce that some Cabinet submis-
sions at least require a measure of protection, such as Cabinet submissions that are
identified closely with, or are substantially preparcd by, the proposing minister;
and we can sec also that disclosure of somte Cabinet decisions should be deferred,
even though the decision does not deal with matters that are exempt under the Bill
—such as decisions on purely political matiers, or on the appointee to a new
statutory position. We are not convinced that the legistative distinction that would
be necessary in a clause premised upon the arguments to which we have earlier
referred can be adequately drafted.

18.5 We do feel however that some amendment by the draftsman to clause 24
(1) is necessary to clarify the question of attachments to Cabinet submissions.
Currently the exemption includes ‘a document that has been submitted to the
Cabinet for its consideration or js proposed by a Minister to be so submitted’
(para. 24 (1} (a)). The only express limitation upon this provision is sub-clause
(4) which provides that the earlier definition
does not apply to a document by reason of the fact that it was submitted te the
Cabinet for its consideration or s proposed by a Minister to be so submitted if it was
not brought into existence for the purpose of submission for consideration by the
Cabinet,

18.6 Notwithstanding this limitation many documents will possibly be included
as Cabinet documents that should not be. For instance, it is possible that a minister

! Submission no. 159, incorporated in Transcrips of Evidence pp. 2279-80. Ttems on this list are
discussed in the Transcript of Evidence by Mr {now Sir) Geoffrey Yeend, Secretary,
Department of Prime Minister and Cabinet—e.g. at pp. 2295, 23041

2 (1978) 53 ALJR 11 at pp. 22-3.
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may order the compilation of a broad category of important statistics on Aus-
tralian social or economic life, for consideration by Cabinet, in relation to a pro-
posed policy. Again, Cabinet may require a major study, primarily of a factual
nature, on the feasibility of a new policy or on the implications for Australia of a
projected proposal. Reference can also be made to important reports prepared by
such bodies as the Administrative Review Council on new or proposed legislation,
which we understand are often submitted to a minister for consideration by
the Cabinet. Of a comparable nature are the reports of consultants. Quite often
these are prepared, at considerable cost to the public, to evaluate the efficiency of
existing government programs. Each of these examples refers to a document that
has been brought into existence for the purpose of submission to Cabinet. In each
case the decument, which is an important one of public interest, could be treated
as conclusively exempt as a Cabinet document.

18.7 We believe that clause 24 lays down an inappropriate criterion for deter-
mining what is cxempt. Essentially, the clause is designed to protect the Cabinet
decision-making process. Yet, in protecting anything that is submitted or pro-
posed to be submitted to Cabinet, it goes far beyond what is reasonably necessary
for this purpose. To disclose documents of the type to which we referred in
the previous paragraph is to disclose only the raw material on which the Cabinet
process operates; it is not necessarily to disclose anything about Cabinet process
itself. Disclosure may conceivably damage the political fortunes of those who
participate in the Cabinet process, but this is essentially distinct from, and
should not be confused with, the Cabinet process itself, Only the latter should
be protected by the exemption.

18.8 When determining the criterion which should be used in clause 24, useful
reference can be made to clause 26. That exemption (for internal working
documents) seeks to differentiate between policy documents containing opinion,
advice or recommendations (which are protected) and factual, statistical, scientific
and technical reports or analyses (which are not protected). We think that
a similar distinction can be drawn in clause 24, so that any document or report
of that nature which was attached to a Cabinet submission would not be protected.
Indeed, we think that an even broader distinction could be drawn than in clavse
26. For instance, the draftsman could exclude from clause 24 a range of general
categories of documents such as consultants’ reports, reports from advisory com-
miitees, and so on, These reports would still be entitled to protection under
clause 26, but a decision to this effect would have to satisfy the public interest
criterion contained in that clause.

18.9 Recommendation: Clauses 24 and 25 should be amended to limit the scope
of the conclusive exemption for Cabinet documents to documents containing
opinion, advice or recommendations of a policy nature, thereby excluding doca-
ments of a purely factual nature sach as consultants’ reporis, reports from
advisory committees and so on.

Appeal rights

18.10 Cabinet and Exccutive Council documents attract conclusive protection
—in the case of Cabinet documents, by a certificate signed by the Secretary
to the Department of the Prime Minister and Cabinet certifying that the docu-
ment is of the kind described in clause 24 (1); and in the case of Executive
Council documents, by a certificate of the Secretary to the Council. In either
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case the certificate states conclusively that the document is an exempt docu-
ment of the kind described, and the Administrative Appeals Tribunal does not
have power to review the decision by the Sccretary to issue a certificate; nor
does it have power to determine whether there are any grounds, or any proper
grounds, which would justify the issuance of a certificate. Whether the document
Is innocuous in content, or whether it is so old that it is no longer sensitive
In content, are questions which could noet be examined by the Tribunal; they are
decided by the Secretary to the relevant body.

18.11  We have earlier indicated our opinion that conclusive certificates of
this nature are unacceptable in a Freedom of Information Bill. We see no reason
why an applicant should not be able to appeal on the question of whether
a document is a Cabinct or Executive Council document as defined in either
exemption. In most cases this is likely to be a simple question of fact: whether
a document alleged to be of a certain description in fact meets that description,
In determining this question it will not be necessary for the Tribunal to consider
constitutional doctrines that go to the heart of the Cabinet process itself, such
as Cabinet solidarity and the role and accountability of ministers. The Tribupal
will be deciding a question of classification; clause 24 does not define Cabinet
documents by reference to any criteria, the assessment of which requires some
special insight (for instance, a criterion describing the effect that disclosure
of a document would have upon Cabinet processes). In other words the Tribunal
would have to reach a conclusion as to a fact, not an opinion. In so doing, the
Tribunal will be deciding questions that are essentially similar to other questions
that are routinely decided by the courts. Indeed, the Commonwealth Ombudsman
commented in evidence to the Committee that ‘from a legal point of view they
are easy questions to answer.,” We agree; it is our opinion that the question of
classification included in clauses 24 and 25 is one that the Tribunal is ideally
suited to determine, At the same time, we recognise the apprehension a govern-
ment would feel that, if a ‘wrong’ decision were made by the Tribunal, a Cabinet
document might be disclosed with damaging results; this danger could be reduced
by having such appeals heard by a single presidential (that is, legally qualified)
member of the Tribunal.

18.12 Recommendations:

(a) There should be a right of appeal to the Administrative Appeals Tribunal
under clauses 24 and 25 on the limited question whether a document is
in fact a Cabinet or Executive Council document; and

(b) The jurisdiction to hear such an appeal against a determination under
clanse 24 or 25 that a document is a Cabinet or Executive Council docu-
ment should be exercised by a presidential (legally qualified) member of
the Tribunal acting alone,

18.13  We have not gone further and recommended that the Tribunal should have
a power similar to that proposed for it under clause 26, that is, the power to
examinc whether a Cabinet document should be disclosed in the public interest,
Since the decision in Sankey v. Whitlam,* such a power is now exercisable by
a court in a Crown privilege case. To confer a similar power upon the Tribunal
would raise entirely new considerations, For instance, if such a power in the
Tribunal existed, most Cabinet documents would be requested at one time
or another. It is probably beyond the purview or experience of the Tribunal

8 Transcript of Evidence, p. 1591.
*(1978) 53 ALJR 11.
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to determine whether disclosure of, say, one or five per cent of the total sum
of Cabinet documents would irretrievably damage the Cabinet process. In evidence
to the Committee, the Secretary to the Department of the Prime Minister and
Cabinet, Mr (now Sir) Geoffrey Yeend, expressed the view (in the context of a
general discussion of the need for confidentiality of the Cabinet process) that
one tampers with one part of the Cabinet process at the risk of the whole?®
For the purposes of our analysis we accept the thrust of that argument, as it is
not possible to forecast evidentially whether isolated disclosures may ultimately
cause irretrievable damage to the Cabinet system. We can see, nonetheless, that
there is a more fundamental issue that is perhaps ripe for consideration, as
to whether the confidentiality of the Cabinet room should continue to be accorded
the importance in our system that it always has, However fundamental questions
of that nature are clearly beyond the scope of our present task.

18.14 T1f, as we recommend, the protection for Cabinet attachments is narrowed
and limited appeals to the Tribunal are allowed, there will be consequences for
the system of classification of documents. We have recommended in Chapter 16
that national security classifications should not be used on Cabinet documents
unless their contents justify such national security classifications. We envisage
a distinctive marking for Cabinet documents (such as ‘Cabinet Document’)
with supplementary national security classification on documents where appro-
priate. It would of course be important that this special marking of Cabinet
documents should be confined to documents (including attachments) for which
exemption could be claimed under clause 24 of the Bill,

18.15 If, on an appeal for release of a document for which exemption had been
claimed as a Cabinet document, the Tribunal decided that the document was
not properly classified as a Cabinet document but found that the document in
question bore a national security classification, the Tribunal would then consider
this matter separately on the lines we have recommended in Chapter 16,

18.16 Recommendations:
(a) A special marking should be established to distinguish Cabinet documents
and their attachments; and
(b) The special ‘Cabinet’ marking should be used on attachments to Cabinet
documents only where those attachments would be exempt from disclosure
under clause 24 of the Bill,

Yudicial power

18.17 The final matter we should raise concerns the constitutional validity of
the amendment we have proposed to the powers of the Tribunal. The Tribunal
is not a federal court created under section 71 of the Commonwealth Constitution,
and consequently it cannot exercise the judicial power of the Commonwealth.®
The Tribunal! has in fact been constituted, and hitherto functions have been
conferred upon it, in such a way that it is not regarded as being the repository
of judicial power,” However when new functions are conferred upon it (for

s Transcript of Evidence, p. 2299. )
¢ R v. Kirby; ex parte Boilermakers® Society of Australia (1956) 94 CLR 254; affirmed by Privy

Council (1957) 95 CLR 529.
7 See, e.p. the comments of Brennan ¥ in re Adams and the Tax Agents Board (1976) 12 ALR 239,
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example, the function of determining whether Cabinet documents are exempt
documents) the question arises afresh as to whether the discharge of these
functions involves the exercise of judicial power.®

18.18 The definition of judicial power is elusive, and has been the subject of
a great deal of constitutional fitigation. There have been at least four different
criteria, or perhaps more accurately, indicia, identified in the cases as bearing
upon the question. But the preserice or absence of any one of them is not
decisive: the question of whether a given function involves an exercise of judicial
power is resolved, rather, by weighing and balancing the different criteria against
each other in the particular context in issue.® The first critericn of judicial
power is that it involves the making of authoritative and binding decisions, affecting
the rights or liabilities of a person by reference to a pre-existing standard 10
A second criterion of judicial power Is that the function in question does not
involve the exercise of inordinate discretion by the decision-maker, especially
discretion which can  be described as administrative or quasi-legislative in
character.'t A third criterion is the existence of a power in the body in question
to enforce its own orders by way of punishment for disobedience of them 12
The final criterion, and nowadays probably the most important (though by
no means the simplest to articulate), is the legislative intent, as revealed by
the whole context of the legislation, the history of the body in question ard
the ‘trappings’ of its operation, '

18,19  Generally speaking, the decision-making powers vested in the Tribunal
under the Freedom of Information Bill are of a very broad discretionary kind:
it can range as widely as the original decision-maker, substituting its own decision
for his on essentially the same criteria. It Is true that the Tribunal, by virtue
of clause 37 (3), does not have the same residual power to release exempt
material as is vested in agency and ministerial decision-makers under clause 12,
but this would not in itself appear to limit the discretion of the Tribunal to an
extent that suggested the exercise of judicial rather than non-judicial power,
Again, the Tribunal, albeit that its President is a judge, is not established with
any of the trappings of a court; the terminology and procedures {especially
in relation to the taking of evidence) are quite different from those normally
associated with the exercise of judicial power. Nor is the Tribunal in the position
of enforcing its own decisions in any way that would be directly suggestive of
judicial power.

18.20 On the other hand, we do acknowledge that it is arguable that if the
Tribunal were to be vested, as we propose, with a power, arising out of an
amended clause 24, to determine whether a particular document was or was
not properly described as a Cabinet document, then this would be a power of
a kind which is commonly exercised by the courts. It would involve only the
minimal exercise of discretion, no reference to matters of a non-judicial character.

® In evidence to the Committee Dr G. D. §. Taylor, Director of Research, Administrative

Review Council, queried whether the Tribunal’s function under the Freedom of Information

Bill is, in respect of any exemption, an exercise of judicial power—see Transcript of Evidence,

pp. 1670-1674.

See generally C. Howard, Australian Federal Constitution Law, 2nd ed. (1972), Law Book

Company, Sydney, pp. 154-189,

1 R.v. Trade Practices Tribunal: ex-parte Tasmanian Brewertes Pty Ltd (1970) 123 CLR 361,
esp. per Kitto J,

'Y See, e.g., Mikasa (N.5.W.) Pty Ltd v. Festival Stores (1972) 127 CLR 617.

1 See, e.g. Tasmanian Breweries, cited footnote 10, esp. per Owan and Walsh IJ.

¥ See, e.g. R. v. Davison (1954) 90 CLR 333 and Cominos v. Cominos (1972) 127 CLR 588.

©

210



and the determination of a question by the application of a criterion or criteria
reasonably precise in nature. But the question to be resolved is not so much
whether the power in question could be regarded as judicial, as whether it must
be regarded as non-judicial. On this point we venture to suggest that the answer
would be in the negative. It is acknowledged over and again in the cases that
there are many kinds of decision-making power which are in practice, and can
be in principle, exercised by both judicial and non-judicial bodies, and that the
demarcation lines are not sharp, distinct or mutually exclusive. Given the present
Character of the Tribunal as overwhelmingly non-judicial in its operation and
functions, and that the great majority of its proposed new functions are equally
unambiguously non-judicial, we do not see that there is any serious risk of
constitutional challenge arising out of the conferring on it of one or two additional
functions which might be, when looked at individually, consistent with the
exercise of a judicial function, but are equally compatible with the exercise of
non-judicial power.
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Chapter 19

Internal working documents (clause 26)

Introduction

19.1 It is clear from the submissions and evidence to the Committee that mem-
bers of the public and agencies alike regard clause 26, referred to in the marginal
note as relating to ‘internal working documents’, as the most important exemp-
tion in the Bill. It is in the following terms:

26. (1) Subject to this section, a document is an exempt document if it is 2 document the

disclosure of which under this Act—

(a) would disclose matter in the nature of, or relating to, opinion,,advice or recom-
mendation obtained, prepared or recorded, or consultation or deliberation that has
taken place, in the course of, or for the purposes of, the deliberative processes involved
in the functions of an agency or Minister or of the Government of the Commonwealth;
and

{b) would be contrary to the public interest.

{2) In the case of a document of the kind referred to in sub-section 7 (1), the matter

referred to in paragraph (1} (a) of this section does not include matter that is used or to be

used for the purpose of the making of decisions or recommendations referred to in sub-

section 7 (1).

(3) This section does not apply to a document by reason only of purely factual material

contained in the document.

(4) This section does not apply to—

(a) reports (including reports concerning the results of studies, surveys or tests) of
scientific or technical experts, whether employed within an agency or not, including
reports expressing the opinions of such experts on scientific or technical matters;

{b} reports of a prescribed body or organization established within an agency, or

{c) the record of, or a formal statement of the reasons for, a final decision given in the
exercise of a power or of an adjudicative function.

(5) Where a decision is made under Part 111 that an applicant is not entitled to access to a

docurnent by reason of the application of this section, the notice under section 22 shall

state the ground of public interest on which the decision is based.

Agencies contend, in short, that a broad exemption protecting deliberative pro-
cesses is essential if agencies are to perform competently and efficiently the
tasks assigned to them. Most non-government witnesses have contended, on
the other hand, that their interest in scrutinising how and whether agencies
perform their functions can be frustrated by this exemption.

19.2 The comparable exemption in the United States (which is quoted in para-
graph 19.22 below) has also, to a similar extent, been a fulcrum for debate
concerning the Freedom of Information Act. The first draft of the Bill introduced
in the United States Congress conlained no exemption to protect internal policy
deliberations and one was inserted only after agency witnesses insisted that
it was necessary. The Report on the Bill prepared by the House of Representatives
explained the rationale for including the exemption:

Agency witnesses argued that a full and frank exchange of opinions would be impossible if

all communications were made public. They contended, and with merit, that advice from

staff assistants and the exchange of ideas among agency personnel would not be completely
frank if they were forced to ‘operate in a fish-bowl’. Moreover, a Government agency
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cannot always operate effectively if it is required to disclose decuments or information
which it has received or generated before it completes the process of awarding a contract or
issuing an order, decision or regulation.l

Critics in the United States have claimed that the exemption goes far beyond
protecting these aspects of the policy-making process. Ralph Nader, for instance,
claimed in 1975 that agencies were intent on construing nearly every document
as one which merited protection under the exemption.? One court has also
described it as an exemption which ‘harbours a vast potential for frustration of
the purposes of the Freedom of Information Act when employed by an agency
intent on shrouding its operations in a veil of secrecy’.? Statistics on the operation
of the Act also confirm the popularity of the exemption—for instance, in 1975
it was invoked on 21% of occasions when documents were withheld and it
was In issue in 49% of the 292 cases heard at that date.*

19.3  We can readily foresee the problems that this exemption will also cause
in Australia, It is an exemption which potentially applies to a large proportion
of the documents of an agency—indeed, many critics of the Bill {including
those who are presently, or who have formerly been, in government employment)
claim that virtually any document satisfies the criteria listed in the exemption.
It is also an exemption which, we acknowledge, is difficult to draft. The main
reason for this difficulty is that the exemption is designed to protect very many
interests, and it is textually challenging to isclate and reproduce in the exemption
all the relevant features which those separate interests have in common.

Arguments for protecting infernal working documents

19.4 A useful summary of the interests to be protected by clause 26 was
provided in the submission from the Public Service Board (which termed clause
26 a ‘crucial exemption.’ In the first place, the Board felt that if public servants
believed they may be writing, in effect, for publication, they would tend to be
careful and less straightforward and frank in internal written communication. This
could have two disadvantages. First, advice papers may be prepared more slowly,
whercas there is often a need for these to be prepared quickly and in a com-
paratively informal manner. Slower, more cumbersome decision making was a
result anticipated by many departments (such as Defence, Home Affairs and
Finance) if access to internal documents is routine. Secondly, in deeper policy
assessments there may be a reluctance to write critical comments, but to use
instead the guarded language that is common in public reports. This reduction
in frankness would, in the Board’s view, risk weakening policy formulation and
advice to government, One example put to us in evidence by the Chairman
of the Board (Mr R. W. Cole) is that frank comments critical of a policy known
to be identified with a particular officer would not be written if publicity were

expected.”

' United States Congress, House of Representatives Committee on Government Operations,
89th Clarifying and Protecting the Right of the Public to Information: Report to accompany S.
1160, Congress, 2nd Sess., 1966, H. Rept. 1497,

* Speech to the United States Federal Bar Association’s Conference on ‘Openness in Government’

in Washington, D.C., 22.5.75.

Deering Milliken, Inc. v. Nash, 37 Ad. L. 2d, 933, 949 (D.S.C. 1975).

References in J. McMilian, ‘Freedom of Information in Australia: Issue Closed® Federal Law
Review 8, September, 1977, pp. 379-408 f/n 85,

Submission ne. 47, incorporated in Transcrips of Evidence p, 839, pp. 885-901,

Respectively Submission nos. 153, 73 and 139,

Transcript of Evidence, pp. 887-888. See also the evidence of Mr I. Stone, Secretary to the
Treasury, Transcript of Evidence, pp. 1713 ff,
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19.5 The Board also argued that publicity of internal papers could result in
individual public servants becoming publicly identified with particular points
of view. Those officers could thereby be drawn into public, and possibly political,
debate about the views expressed. That would seriously erode the concept of
a neutral public scrvice and almost certainly would increase pressures for govern-
ments to take responsibility for the appointment of persons to senior policy
positions in the service.® It is clear too that the Government subscribes to this
view and eschews involvement of public servants in public debate. The guidelines
recently published by the Government (but not yet considered by the Parliament)
as to the appearance of public servants before parliamentary committees, draw
the traditional distinction that witnesses may explain government policy but
must not comment thereon or defend it.?

19.6 In the third place, the Board in a submission which we have discussed in
Chapter 4 pointed out that greater publicity of internal deliberative materials
could, en the other hand, give added power to public servants to an extent that
is inconsistent with the role and authority of ministers under our system.'® Public
servants could exercise a coercive influence upon ministers by creating material
to be placed on the public record which may subsequently indicate that a minister
had acted contrary to advice which he had received. If public servants were
put in a position where they could be quoted against their minister, this too
could add to pressures for a more politicised public service. In short, the publicity
could endanger the public service’s role of giving to ministers advice that is
believed right rather than what the minister wants to hear.

19.7 Lastly, the likelihcod was also argued that more sensitive matters would
come to be handled in oral discussion rather than committed to paper. One
example given in evidence was that ministers would not be interested in receiving
papers setting out and commenting frankly on various policy options, if the
papers were to be available for access. Government by informal, oral mechanisms
would be conducive to neither efficiency nor responsibility, Another side effect
of a lack of documentation (as the Australia Council pointed out) could be a
restriction on the ability of the Ombudsman to investigate complaints.™

19.8 Varlants of the foregoing arguments were argued in other submissions
and by other witnesses. Some stressed that the existing administrative system
is one in which the function of the public service is, In part, to provide policy
advice to ministers. Disclosure of documents forming part of that process would
be subversive of that system and inevitably change the nature of the working
relationship between ministers and officials. Preservation of that relationship as
it is at present is seen by some to be a desirable end in itself. This argument
was advanced in particular by Mr I, Stone, Secretary to the Treasury, and Mr
(now Sir) Geoffrey Yeend, Secretary to the Department of the Prime Minister
and Cabinet.!2

19.9 Others referred to practical or calculable problems that disclosure of
internal working documents could cause. Usually these concerned damage to
special relations with people outside agencies. For instance, the Australia Council

& See also on this point the evidence of Mr L. Curtis, Transeript of Evidence, pp. 23-24.
* Statement by the Prime Minister (undated): ‘Proposed guidelines for official witnesses appear-
ing before parliamentary committees’, para. 10.
10 Subrmission no. 47, incorporated in Transcript of Evidence, p. 840,
11 Transcript of Evidence, p. 693.
2 As to Mr Stone see e.g. Transcript of Evidence, pp. 1697, 1724-6; as to Sir Geoffrey Yeend, see
e.g. Transcript of Evidence, pp. 2305-2306, 2309.
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felt that if its decisions on applications for grants of financial assistance were
available to those affected, ‘the very carcful network of professional, impartial
and balanced assessment that has been built up in the Council structure could
be destroyed’.*” They referred to other mechanisms, such as the Ombudsman
and an appeal structure, that ensured adequate fairness for applicants. The
ABC made a similar point, that frankness could be affected in the qualified
Opinions it reccives assessing the work of writers, actors, music artists and sO on. ¢
Lastly, Mr L. J. Curtis, First Assistant Secretary of the Attorney-General’s Depart-
ment, gave an example of an instance where a public servant who is responsible
for advising the minister in a particular area may need te be acceptable to a
number of parties who have competing interests, and confidentiality of the official’s
views may be the only way of preserving the relatienship of frankness between
the official and all parties.!® This consideration is particularly important in areas
where government exercises a regulatory function.

Arguments favouring greater openness

19.10 Many of these opinions or fears (particularly those summarised in the
submission from the Public Service Board), stated as they often have been in
an unqualified form, appear to us to be a considerable oversimplification of the
policy-making process and of human behaviour itself. If the points were to stand
unchallenged, they would clearly sustain an extensive blanket being applied to
the deliberative processes of government, particularly as regards matters which
are politically important or whose release could prove embarrassing. We regret
that, in somec of the submissions and evidence from departments, no attempt
was made to qualify or recognise the limitations which must be placed upon
arguments justifying confidentiality of the deliberative processes of government,
and we would hope that greater recognition of these limitaticns will be displayed
in the administration of the Bill when enacted.

19.11 We recognise, for instance, that the prospect of disclosure can cause
individuals to be less candid and frank; but the real issue is whetler, on balance,
the efficiency and the output of deliberative processes is affected. There was a
reluctance by departmental witnesscs appearing before us to contend that, although
the candour of advice rendered by them might be tempered or expressed circum-
spectly, the advice itsell would be materially altered by this stylistic alteration.
Even though on some occasions this may occur, while on others the advice will
be prepared more slowly and assiduously, it must be recognised that there may
be offsetting advantages. Some reports from the United States are to the effect
that jnternal memoranduems and reporls are now better prepared, more thoroughly
researched, and that government has benefited as a result. It is worth comparing
also the comments in this respect from Mr Orme, the Executive Member of
the N.S'W. Privacy Committee, which has had relevant experience concerning
the impact of disclosure on the preparation of advice:
File keepers are divided into two categories. There is the person who does his hornework
well, prepares his material in 2 conscientious manner and tries to make a fair decision.
Almost withour exception he is perfectly happy to be open because he wants to correct his
errors. The difficult person is the cne who says the public does not understand and does not
realise why he has to do this. Rarely is he hiding something which the public does not
understand. He is usually hiding something which the public does understand and to
which, rightly it would object. What he is trying to hide is the incompetent or sloppy

Y3 Transcript of Evidence, p. 696.

' Transeript of Evidence, pp. 1274-5.
18 Transcript of Evidence, p. 29.
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manner in which he has gone about doing his work and the unfairness of his decision . . . It
is popularly believed that if you have to give your opinion openly it will become wishy-
washy and insignificant. That has not been our experience. As we have explained in the
submission, the New Scuth Wales Public Service has done it for eight years, [in refation to
access by stafl to their own files]. It has found that the quality of the reports has improved.18

19.12  We fecl also that the departmental opinions overstate the disadvantageous
effects which disclosure would have. The power, for instance, which it would
afford public servants to pressure ministers or force them to answer publicly,
is little greater than the power which can be achieved de facro by established
techniques, such as the ‘leak’. On a similar point, the views of individual public
servants arc becoming well known, through means such as leaks, but also by
legitimate means like the growing participation of public servants in public and
scholarly discussions. Our own observations, generally and from the hearings,
are that this has not affected either the nature of advice to ministers or the
way in which it is styled, nor is there any noticeable drift towards a patronage
system in senior appointments. Here again the departments, in our opinion,
overstated the ease or freedom with which ministers would choose a patronage
Systern in disregard of administrative style and principles which are deeply rooted
in Australian social and administrative values. The argument, to our mind. was
well rebutted by Mr Paul Munro:
There are a lot of assumptions about the nature of advice. Independent, balanced advice is
not so casily obtained that you will tend to buy it according to the colour of the political
adviser’s persuasions. Some of the advice contained in internal working documents would
only become available after the policy issue was decided. The debate is not about access to
information before the decision is taken; it is about final documents. Given that point the
quality of advice will be self-evident from what is contained in it. I cannot see that a
government would want to get rid of people who gave advice in the correct direction. As
well, many of the matters are going to be indifferent to partisan policies. If the advice is
right that is a strong argument {or retaining the officer in the system which produces that
advice. If the advice is consistently wrong certainly jt wiil lead to a desire to change.
Whether to get in the people who walk the same creek bed as yourself will depend very
much on the wisdom of the people who change the organisation. 1 do not think the system
of administration and the quality of the Second Division is so fragile that it is going to be
disturbed by that sort of thing.l?

19.13 Our discussion so far is in rebuttal of the arguments presented to us.
In many submissions the alternative case was put quite forcefully: that Australian
policy making in fact suffers because of the degree of secrecy that presently
prevails. It is pointed out, for instance, that under a secretive system bad decisions
can be made; decisions are made which are based on inadequate and fallacious
research; and questionable assumptions or values may pervade the decision-making
process. One organisation which provided useful cxamples was the Australian
Council of Social Service. They pointed out, for example, that
ACOSS obtained access to a document prepared with the then Social Welfare Com-
mission, apparently for use in pre-Budget consideration of the ACOSS grant. Not only was
it superficial and subjective, it also had gross inaccuracies and errors in fact (though not
all of these were antagonistic to ACOSS), however what it did mean was that the Minister
would be likely to receive uninformed and irrelevant information much of which could
readily be checked by a simple phone call, There was no pressure on the public servant to
worry about whether or not his facts were correct as no-one would be likely to find out.1®

18 Transcript of Evidence, pp. 499, 501.

17 Transcript of Evidence, p. 617.
1% Submission no. 48 incorporated in Transcript of Evidence, p. 443.
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19.14 It should be readily apparent that some degree of public participation
in pelicy making is desirable, This is shown in part by evenis of the past decade,
from which it appears that many if not most of the major shifts in Australian
secial policies have originated outside the government administration. Policies on
health care, education, censorship, Aboriginal rights, child welfare, prisen reform,
broadcasting, discrimination, sexual equality, librarics, tenants’ rights, worker
participation, industrial safety and environmenal protection have largely been
precipitated by agitation on the part of groups that are formally excluded from
the public service decision-making process. (The fact that the agitator has
somctimes been a political party in Opposition does not disguise the fact that
the initiative has not come from the public service—the largest repository of
advice and rescarch for a government.) Community groups and individuals claim
that their contribution to Australian social, political and economic development
will be even greater if they are given access to the facts, results, analyses, ideas
and evidence which is daily originated by government departments. In many
cases it is conceded that public access may inhibit (at least initially) the candour
of internal communications, and that decisions may bc made more slowly. How-
ever, it is contended that the better results which will flow from increased public
participation will more than compensate for this loss in efficiency.

Drafting of clause 26

19.15 Sharply differing arguments have thus been presented to us as to where
the dividing ling between openness and disclosure should be placed in respect
of internal working documents. It is not necessary for us to resolve that dispute,
or to allocate priority to one interest or argument as against another, Qur main
concern (as we have expressed elsewhere in relation to exemptions) is to ensure
that the exemption permits afl relevant interests (but only relevant interests)
to be considered and weighed one against another when a question concerning
the exemption arises. We have concluded, reluctantly, that the exemption has
the potential to meet this test, due to the inclusion of paragraph 26 (1)(b),
providing that a document of the type referred to in 26 (1)(a) can be withheld
only if disclosure ‘would be contrary to the public interest’. We consider this
criterion further in paragraph 19.23 and foltowing,

19.16  We say that we approve of this cxemption reluctantly, as we recognise
that the exemption can apply to a vast range of documents. Although the mar-
ginal note refers to ‘internal working documents’ and we have headed the chapter
in the same way, the cxemption in fact covers a much wider category of docu-
ments. On the one hand, paragraph 26 (1)(a) employs some broad, perhaps
vague, phraseology-—it protects documents which contain matter ‘in the nature
of, or relating to, opinion, advice or recommendation . . . or consultation
or deliberation’. Moreover, this advice and so forth need not have been prepared
or obtained from an officer in the public service, but can come from outside as
well. Potentially, therefore, the clause can protect all consultants’ reports, all
ideas received from advisory committees with a non-public service membership,
indeed any view put forward to government by an individual, community group,
or lobby or pressure organisation. There is also the possibility that any documents
injtially withheld pursuant to the clause might retain that exempt status for
thirty years (see Chapter 33 on the Archives Bill),

19.17 There are, on the other hand, some features of clause 26 which temper
this breadth and generality. We have already referred to the public interest
criterion. Additionally, various categories of documents are excluded from the
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coverage of the exemption, Clause 26 (4) excludes the reports of scientific and
technical experts, the reports of prescribed bodies (the Explanatory Memorandum
to the Bill comments that bodies such as the Bureau of Agricultural Fconomics,
and the Burcau of Mineral Resources, may be considered for prescription under
this provision)," and the record of, or a formal statement of the reasons for,
2 final decision given in the exercise of a power or of an adjudicative function.
This latter provision could be of some benefit or importance to the public as
shown by the decision of the Administrative Appeals Tribunal in re Palmer and
Minister for the Capiral Territory.® Lastly, clause 26 (3) contracts the breadth
otherwise existing in the clause by providing that the section ‘does not apply to
a document by reason only of purely factual material contained in the document’.

1%.18 Some reform to the wording of paragraph 26 (1) (a) would clearly be
desirable, although few precise proposals have been made as to how this should
be done. The main possibility suggested to us was to confine the protection of
the clause to advice, opinion and recommendation received from within the
public service, and not from outside it. We have not adopted that proposal, in
part because we recognise that quite often consultants and advisory committees
arc integrated into the decision-making process as though they were employed
in a department; and further we have recommended that the clause which would
otherwise provide protection for some submissions received from outside the
public service (clause 34), be deleted.

19.19  Another possible approach is one based upon that in the Minority Report
Bill published by the Coombs Royal Commission on Australian Government
Administration. The exemption in that Bill was similar to clause 26, yet it
was qualified by a list of sixteen catcgories of documents which would be excluded
from the protection of the exemption unless premature disclosure of any of the
documents would unreasonably impede the making of a decision or the imple-
mentation of a policy.®* Inciuded in the list were documents containing mainly
factual material, statistical surveys, cost/benefit analyses, feasibility studies, effi-
ciency audits, reports from advisory committees and internal and inter-
departmental committecs and task forces, final proposals for the preparation of
subordinate legislation, the internal law of agencies and reasons given for the
exercise of a statutory discretion. This approach is essentially similar to that in
clause 26 (4) of the present Bill, with the exception that many more items were
listed and thus excluded from the exemption. We are not prepared at this stage
to experiment further with that approach, partly because of the difficulty of
defining categories of documents which should be excluded from the exemption,
partly because we feel that this approach should be considered more seriously
when case law under the exemption has developed, and partly because (as we
have already foreshadowed) we are satisfied that the public interest criterion
in clause 26 (13(b) provides a necessary balance in the exemption,

19.20 The only textual amendment we do propose is to clause 26 (3), which
which appears to us to be confusingly drafted. The sub-clause, it would appear,
is designed to ensure that factual portions of documents are disclosed, but instead
infers that factual material is not deemed to be matter (such as advice or
opinjons) protected by paragraph 26 (1) (a). It is likely that this would be the

¢ Explanatory Memorandum to the Freedom of Information Bill 1978, para. 97.

1% Re Palmer and Minister for Capital Territory, (1978) 23 ALR 194,

' Royal Commission on Austrafian Government Administration, Appendix Volume Two, pp. 43,
44, 117-130,
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case even without 26 (3), and that it in fact adds nothing to clause 26. Never-
theless, we can see that it is useful to have a provision stating expressly what
is not included within the scope of an exemption, and that sub-clause 26 (3)
could be transformed into such a provision. Sub-clause 26 (4) in fact performs
this role, and it would appear convenient to include the terms of sub~clause 26 (3)
within it

19.21 Recommendations:

(a) Sub-clanse 26 (1) should be left unchanged.

(b} The wording of clause 26 (3) should be clarified so as to provide that clause
26 does not apply to documents, or portion thereof containing purely
factual material.

19.22  Since we have not proposed any amendment to the broad phraseology
of paragraph 26 (1){a), we think it relevant to point out that nearly every
other country that has enacted or proposed freedom of information legislation
has defined the internal working documents eicmption in a fashion similar to
that of clause 26. Different approaches are used mainly in the United States
and in Sweden, but in our opinicn neither of those approaches is appropriate to
our Bill. In the United States the exemption is defined by reference to the govern-
ment’s commen law privilege from discovery in litigation: it protects ‘inter-agency
or intra-agency memoranda or letters which would not be available by law to
a party other than an agency in litigation with the agency’. We have indicated
in Chapter 23 that we do not regard the comparable common law privilege in
Australia as providing a satisfactory basis on which to fashion an exemption.
In Sweden there is no exemption for internal working documents as such. Instead,
the Act does not apply to documents physically possessed by an agency, but only
to those which have been sent to another apgency or have been placed on the
public record as recording a decision on a particular matter. In this way some
protection is given to drafts of papers and to the normal memoranda which
flow from one official to another in the course of policy making.

Paragraph 26 (1) (b}—The public interest criterion

19.23 We are prepared to accept, as we have earlier said, that the requirement
in paragraph 26 (1)(b), that disclosure be contrary to the public interest, pro-
vides an acceptable mechanism for limiting the cxemption and ensuring that
all relevant interests are considered when the application of the exemption
is in issue, We hope that public servants wil] attempt faithfully to discern and
to give consideration and appropriate weight to all matters which should qualify
as public interest considerations. However, to our mind this by itself is not
enough. It is of the nature of a public interest criterion (which, as Mr Curtis
of the Attorney-General’s Department indicated, is a pivot allowing competing
interests in publicity and disclosure to be balancad)®? that an impartial tribunal
have jurisdiction ultimately to rule on the interpretation and application of
the criterion. Clause 37 (4) of the Bill denies this jurisdiction to the Administra-
tive Appeals Tribunal, and provides that its powers ‘do not extend to reviewing
a decision of an agency or Minister, for the purposes of sub-section 26 (1),
that the disclosure of a document would be contrary to the public interest’.

19.24 ‘Public interest’ is, as we indicated in Chapters 5 and 15, not a phrase
which should be applied conclusively by a person who has administrative ex-
perience only, but one which should be susceptible to application in any individual

*2 Transcript of Evidence, pp. 53-34.
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case by an adjudicator, skilled at weighing and balancing competing interests,
who has had presented to him differing views as to what result the public interest
Tequires in any given case. It is naive to expect that a phrase such as ‘public
interest’ can be administered properly by public servants, who clearly have an
mterest in non-disclosure. Equally it would be folly to confide this task to a
member of the public who was claiming that more information should be dis-
closed. Both may have sharply contrasting views as 1o what result the public
interest requires, both have interests which are supposed to be protected by
the legislation, and it would be patently unfair if one alone were given the right
to override the views of the other.

19.25 We belicve that the danger of committing the power of final decision
on the application of the clause to the public service in fact surfaced during
the hearings held by this Commitice, We specifically asked a number of depart-
mental witnesses to outline the public interest considerations dictating against the
disclosure of particular documents. Invariably the witnesses formulated the public
interest in terms of confidentiality, The competing interest in publicity, that in
our view has to be considered under 26 (1)(b), was never articulated. We fear
that the same will routincly occur in the administration of the legislation unless
there is a supervisery role for, and body of precedent available from, the Adminis-
trative Appeals Tribunal. We can also perceive a neced for the Tribunal to
be able to review the nature of the public interest considerations which were
articulated to us. They varied: some suggested by the Public Service Board for
application in individual cases were ‘preservation of the non-political nature of
the Public Service’, or that disclosure could ‘reveal political issues’.?* The ABC
indicated it would rely on ‘candour in internal communications’® and the Secre-
tary to the Treasury thought it relevant if disclosure would breach the relationship
between ministers and departments.®® We think it necessary that the Tribunal
be empowered to decide not only the weight, if any, which may be given to
considerations such as these, but also whether they are in fact ascertainable
public interest considerations. For instance, one must seriously question after
Sankey v. Whitlam whether candour in internal communications can hereafter
be relied upon as a public interest consideration.2

19.26 In fact, the denial of jurisdiction to the Tribunal in clause 37 (4) is some-
what illogical, since there is no denial in general of review of decisions under
clause 26. It was conceded by Mr Curtis that judicial review of a decision under
paragraph 26 (1){b) might well be sought, on the basis that the particular
ground of public interest relied upon was not a ground of public interest known
to the law.®” Further, Dr Taylor, Director of Research of the Administrative
Review Council, pointed out that the Ombudsman could have jurisdiction pur-
suant to his general jurisdiction to investigate whether a person properly informed
would conclude that the public interest would in fact be prejudiced by release
of a document. Jurisdiction may also exist pursuant to section 11 of the
Ombudsman Act 1976 for the Ombudsman to seek an advisory opinion from
the Tribunal on the interpretation of paragraph 26 (1)(b).2 Indeed, the Ombus-
man himself submitted to us that he should be given express power under the
Freedom of Information Bill to rule upon decisions under paragraph 26 (1)(b).

1 Trangcript of Evidence, p. 891 and see generally, pp. 898-901,
Y Transcript of Evidence, p. 1287,

25 Transcript of Evidence, pp. 1656, 1704.

28 See Chapter 5 supra.

2% Transcript of Evidence, pp. 54-59.

%% Transcript of Evidence, pp. 16434,

[
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He put to us that he was accustomed to weighing private against public interests,
and that the function in relation to this Bill is one that he ‘could comfortably
handle’® These matters confirm our view that there is no magic in decisions
under 26 (1)(b) and that the Tribunal, which after all is the Commonwealth
body established to hear appeals on the merits against Commonwealth decisions,
should not be the only body effectively deprived of a role in relation to 26 (1)(b).

19.27  Ancther reason why we feel strongly that an appeal should be permitted
on the public interest criterion is to allow for a natural growth in the ideas
about the way in which government should relate to the community. The public
interest in any situation will not require a fixed result. The result will vary from
time to time, depending upon many factors—we would refer again to Lord
Huilsham's famous dictum that “the categories of public interest are not closed’.20
The history of the doctrine of Crown privilege in courts of law, culminating
in Sankey v. Whitlam ® indicates clearly the stages that this development of
the concept of public interest may po through. In our opinion, the need for
change is best perceived by those who stand outside the system, can look at it
objectively, and can weigh against the practices which may prevail therein, the
practices which elsewherc prevail and the contemporary ideas rclating to those
practices. Public servants are not in this sense separate from the system of
disclosure of documents. Only a neutral tribunal is sufficiently separate and in
an adequate position to fashion changes in the doctrine of public interest as
required.

19.28  We are also persuaded of the need for an appeal on the public interest
ground after revicwing the shifts in judicial emphasis in the interpretation of
the comparable exemption which has occurred in the United States. Because
the exemption in the United States Act is defined by reference to a common
law privilege, the courts have been able, in effect, to interpret the exemption
on a functional or pragmatic basis and thus fashion the exemption to meet
the changing requirements of the government on the one hand and the com-
munity on the other. For instance, in the early years of interpreting the Act,
the courts emphasised that the exemption differentiated between material reflect-
ing deliberative or policy-making processes and purely factual, investigate
matter.* This fact-opinicn dichotomy still remains: however it is no longer viewed
as the underlying rationale of the exemption. In later cases it became clear that
some documents which were factual in nature may need to be protected (for
instance, evidence such as witncsses’ statements compiled by agency staff).
Hence the courts placed emphasis upon protecting not deliberative materials,
but the deliberative processes of government. Another distinction that arose
thereafter was between pre-decisional documents, which are proiccted, and post-
decisional documents which embody or explain a decision, which are not pro-
tected. For instance, it was held that the exemption did mot protect material
that is treated as justification for a decision or pre-decisional recommendations
which have been expressly incorporated by reference in a final decision. Even
this distinction was later qualified when a question arose as to whether an
agency could withhold reports which evaluated agencies’ personnel management

¥ Transcript of Evidence, p, 1598.

B0 Iy v National Society for the Preveation of Cruelty to Children [1977] 2 WLR 201 at pp, 218-19,

3 (1978) 33 ALIR 11,

8% This summary of the United States exemption is condenscd from a report dated 28 August
1978, prepared by the Congressional Research Service of the Library of Congress for the House
Government Information and Individual Rights Sub-Committee {Committee Document 51).
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programs. The court in that case held that documents are not protected merely
because they are pre-decisional; they must also be part of the deliberative process
by which a decision is made. On the facts of that case it was held that the
evaluative reports were ‘final objective analyses of agency performance under
existing policy’ and that they merely provided ‘the raw data upon which decisions
can be made; they are not themselves a part of the decisional process’® It
was thus ordered that they had to be released.

19.29 To our mind what this survey shows is the development and change in
emphasis that must necessarily cccur in an exemption which is as broad as
clause 26. It is never possible to define such an exemption solely in terms of
the types of documents that need protection, or the stages in the administrative
process that need to be safeguarded, However, we are not assured that a simitar
development could occur under clause 26 because an appeal 15 only allowed
upen that part of the exemption which defines the types of documents that
need to be protected. If an appeal is not allowed on the public interest criterion,
it is likely that we will have an exemption whose meaning and application are
static, and that js eventually administered by reference to fixed, limited and
Inappropriate criteria.

19.30  Recommendation; Clause 37 (4) of the Bill should be deleted, in order
that the powers of the Administrative Appeals Tribunal extend to reviewing a
decision of an agency or minister that the disclosure of a document would be
contrary to the public interest,

¥ Vaughn v. Rosen 523 F, 2d. 1136 at 1145, (D.C. Cir. 1975}
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Chapter 20

Law enforcement documents (clause 27)

20.1 Clause 27 exempls documents which would prejudice the proper adminis-
tration of the law including the investigation, enforcement and adjudication of a
breach or possible breach of the law. The clause is directed to protecting law en-
forcement procedures and provides:

27. A document is an exempt document if its disclosure under this Act would, or would

be reascnably likely to---

{a) prejudice the investigation of a breach or possible breach of the law or the enforcement
or proper administration of the law in a particular instance;

(b) prejudice the fair trial of a person or the impartial adjudication of a particular case;

(¢) disclose, or enable a person to ascertain, the identity of a confidential source of
informaticn in relation to the enforcement or administration of the law;

{d) disclose methods or procedures for preventing, detecting, investigating, or dealing
with matters arising out of, breaches or evasions of the law, the disclosure of which
would, or would be reasonably likely to, prejudice the effectiveness of those methods
or procedures; or

(e} endanger the lives or physical safety of persons engaged in or in connexion with iaw
enforcement.

20.2 Clause 27 is based on the law enforcement provision in the United States
Freedom of Information Act but differs in three significant respects. First, a sep-
arate paragraph is inciuded in the United States provision for the protection of
personal privacy. This intercst is protected by clause 30 in the Freedom of Infor-
mation Bill. Secondly, the United States provision is confined to documents de-
scribed as ‘investigatory records compiled for law enforcement purposes’. Clause
27, on the cther hand, is directed to the harmiul consequences that would result
from a disclosurc of a document rather than the nature of the document itself. This
conforms with the approach adopted in most of the other exemptions. Thirdly,
the United States equivalent of paragraph 27 (d) protects ‘investigative techniques
and procedures’ only, which was thought by the drafters of the Australian Freedom
of Information Bill to leave unprotected such things as contingency plans for
the prevention of unlawful activities.? Paragraph 27 (d) thercfore specifically in-
cludes methods or procedures for the prevention and detection of unlawful
activities as well as for their investigation. Because of the similarity between the
two provisions United States experience provides some guide as to the likely
effectiveness of clause 27 in permitting maximum public access to requested
records, consistent with the legitimate interests of law enforcement agencies.

20.3 These agencies include not only those responsible for the detection and
punishment of law violation through criminal prosecutions but also, as mentioned
above, the prevention of law violation, and, in addition, the enforcement of law
through civil and regulatory proceedings. On the face of it, clause 27 would have
application to the operations of the federal and Territory law enforcement authori-
ties (including the ACT police force and licensing, health standards and building
safety inspectorates), security intelligence operations, personnel investigations
within the public service, and the enforcement of legislation on a range of issues

Y Transcript of Evidence p. 316.



embracing trade practices, the environment, broadcasting, securities, customs, ex-
port and import controls, immigration, discrimination, labour relations, taxation
and social security.® United States experience of the operation of its law enforce-
ment clause reflects the scope of the activities protected by the exemption as well
as the public’s interest in the conduct of those activities. In the United States in
1975, for instance, the law enforcement exemption was cited in 39% of the 27 300
initial denials and in 33% of the 3247 denials at the agency appellate level.* This
number of requests and appeals has given risc to a series of problems for law
enforcement agencics in the United States.

20.4 In April 1978, in forwarding his Department’s annual report to Congress
on activities under the Freedom of Information Act, the United States Acting
Deputy Attorney-General referred to the administrative burdens placed on the
Department of Justice in the following terms:
Oncc again [ feel compelled to call to your attention the tremendous costs and administrative
burdenas this statute has placed on the Department, to the extensive detriment of our
traditional missions and the public interest in effective law enforcement. Our ability to
protect our most sensitive law enforcement manuals and other records of comparable
sensitivity has been called into serious question. Traditional sources of information are
becoming unwilling, or at least less willing, to cooperate with us. In several instances, the
fact that we are forced to process records in cpen and active cases has had a serious
adverse impact on our ability to complete investigations or prepare cases for trial.?

However, it would appear that while the burdens are of major significance they
tend, on occasion, to be overstated. In putting this view to the United States Senate
inguiry on the Erosion of Law Enforcement Intelligence and its Impact on Public
Security in March 1973, a senior officer of the Department of Justice stated that
it was ‘the firm and unequivocal position of the Department of Justice that there
is no inhercnt conflict between efficient, effective criminal iaw enforcement and
the prineiples underlying the Freedom of Information and Privacy Acts’?

20,5 The Deputy Commissioner of the United States Internal Revenue Secrvice
has also reported burdens on his department; notably, the diversion of resources
from direct operations to handle the review and editing of materials requested by
the public with the effect that investigations were both neglected and distupted;
and a diminution in the flow of criminal intelligence information between the
Interna! Revenue Service and other federal, state and local law enforcement
agencies. In many cases requesls and appeals on those requests were being made
in connection with substantive tax proceedings by tax payers attempting to use the
Freedom of Information Act as a substitute for discovery. Diminution in intelli-
gence information was attributed to a fear on the part of intclligence sources that,
with the advent of freedom of information, the Service could no longer guarantee
the confidentiality of the information they furnished. Although it was unclear as to

2 J, MceMillan, *Freedom of [nformation in Australia: Issued closed’, Federal Law Review 8, 1977
p. 379

ibid., p. 409.

B. R. Civiletti, United States Acting Deputy Attorney-General in a letter to the Speaker of
Congress, dated |8 April 1978, on forwarding the Department of Justice 1977 Annual Report
to Congress on the Freedom of Information Act.

5 Quinlan J. Shea Jr., Department of Justice, in evidence to the United States Senate, Sub-
Committee on Criminal Laws and Procedure of the Committee on the Judiciary, Hearings on
the Erosion of Law Enforcement Intelligence and its Impact on Pubiic Security, March, 1978—
referred to in Transcript of Evidence p. 539.

Statement hy William E. Williams, Deputy Commissioner of Internal Revenue before the Sub-
Committee on Criminal Laws and Procedures, 25 April 1978, incorporated in Transcripts of
Evidence p. 2159.
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what the operational impact of these reduced sources had been, short term data
and the fact that the Service gencrated the bulk of its own criminal tax investi-
gation leads internally, suggested that the impact had not been all that great. It was
concluded that, while overall the problems created by the Freedom of Information
Act were substantial, they remained manageable and many problems would dimin-
ish as experience of the statutory provisions increased and the Service demcn-
strated its ability to protect the confidentiality of information sources. The same
witness also commented on the positive effects of the Freedom of Information Act
in terms of enhanced public respect for tax law enforcement processes:
I believe that the confidence of taxpayers and tax practitioners in our administration of the
revenue laws has been enhanced by this ability to see for themselves, and to comprehend,
the complex procedural issues inherent in the application of the tax laws. [ further believe
that the growing public pressure for tax law simplification must be attributed, at least in
part, to this greater appreciation for the administrative complexities inherent in the current
law. In a broader context, a January 1978 Harris Poll, citing a significant increase in the
public’s confidence in Federal Executive Branch institutions may well reflect, at least in
part, the overall impact of this Act.”

20.6 More recent commentary on United States exparience and its possible appli-
cation to Australia was provided by two witnesses—Senator John Knight, and Mr
Kevin O'Connor, of the Australian Law Reform Commission, who visited the
United States in January 1979 and October 1978 respectively. Senator Knight
referred to the use of the Freedom of Information Act by organised crime and
the inhibiticn on the supply of information te such bodies as the FBI and the CIA
but stated his view that the problems, though major, were considered surmountable
and would not necessarily be rtepeated in Australia.® Similarly, Mr O’Connor,’
after remarking that over 400 staff (6%) of the FBI were engaged in handling
requests for access under the Freedom of Information and Privacy Acts, stated
his view that many of the requests arose out of concern over the particular oper-
ations of the FBI in the late ’60s and early ’'70s and, in his view, this magnitude
of public response could not be expected to be repeated in Australia. In noting
the general conclusion that the problems confronted by law enforcement agencies
under the Freedom of Information Act had been overstated, he referred to the
then unpublished General Accounting Office Study commissioned by the United
States Senate Erosion of Law Enforcement Intelligence Inquiry, whose auther
has stated:
We could not conclude the Act had a negative overall impact on the effectiveness of law
enforcement, After reading the best cases they could give us, we still couldrn’t document
any way in which the Act seriously hindered their (i.e. the F.B.I.’s) abilities. The F.O.T.A.
has posed barriers for many F.B.I. agents, but in most cases they were able to get the job
done 10

20,7 It weuld appear that the problems which law reform agencies in Australia
will encounter under freedom of information legislation will be similar in nature
to those experienced by their United States counterparts though by no means of
a similar scale. We are satisfied, however, that as in the United States, these prob-
lems will be manageable and, with time, will diminish significantty. We are also
satisfied that the single amendment which we propose to make in relation to clause
27 and the amendments we propose elsewhere in relation to clanse 7 would
not significantly add to the burdens of freedom of information for law enforce-

7 William E. Williams, cited footnote 6, Transcript of Evidence p. 2158.
8 Transcript of Evidence p. 2105,

® Transcript of Evidence pp. 538-540,
18 Transcript of Evidence p. 540.
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ment agencies, Most of the evidence submitted to the Committee on clause 27
concentrates on the need to ensurc the disclosure of documents revealing the
use of illegal law enforcement techniques or that an investigation has exceeded
the limits imposed by law. The University of Queensland Public Interest Research
Group referred to such illegal law enforcement practices as unauthorised ‘bugging’
(telephone tapping and other electronic surveillance), ‘verballing’ (fabrication
of confessions) and ‘entrapment’ (solving crime by assisting or encouraging it to
take place).’* These and other unlawful practices are extensively documented
in the Australian Law Reform Commission’s report Criminal Investigation.!?
Given the growing criticism of police practices in recent years,”® we would favour
any measure which would enable the exposure of unlawfulness and which would,
in due course, help to enhance public confidence in law enforcement processes.
We therefore propose that paragraph 27 (d) be amended to enable disclosure
of documents which would reveal unlawfulness in law enforcement procedure.
This can best be achieved by inserting the word ‘lawful’ in paragraph (d) before
the words ‘methods or procedures’. Unlawful methods and procedures of law
enforcement would thereby be excluded from the exemption.

20.8 The point was raised by the Attorney-General’'s Department that such an
amendment was unnecessary since unlawful methods and procedures would not
be protected by the Administrative Appeals Tribunal under the present clause.t
If this is the case there can be no serious objection to an amendment which
merely clarifies an existing situation. However, the further point was raised that

1 Transcript of Evidence pp. 1349-50.

1t Australia, The Law Reform Commission, Report No. 2 (Interim), Criminal Investigation, AGPS
Canberra, 1975.

13 Australia, The Law Reform Commission, Report No. 1, Complaints ugainst Police, AGPS,
Canberra, 1975; Report No. 2 (Interim), Crintinal Investigation, AGPS, Canberra, 1975; Report
No. 9, Complaints against Police—Suppl:m=ntary Report, AGPS, Csnberra, 1978,

Australia, Report to rthe Minister for Administrative Services on the organisation of police resources
in the Commonwealth area and other related matrers (Sir Robert Mark), AGPS, Canberra,
1978.

Queensland, Reporr of the Committee of Inguiry: Enforcement of the criminal law in Queensland
(Hon. Mr Justice Lucas) Government Printer, Brisbane, 1977,

Victoria, Report on the Victorian Police Force (Sir Eric St. Johnston) Government Printer,
Melbourne, 1971,

South Australia, Criminal Law and Penal Methods Reform Committee Criminal Investigation
(2nd Report) Government Printer, Adelaide, 1974.

South Australia, Royal Commission on the September Moratorium Demonstration 1971 (Hon.
Mt Justice Bright, Chairman) Government Printer, Adelaide, 1971.

South Australia, Royal Commission on dismissal from office of Commissioner of Police (Harold
Hubert Salisbury) (Hen. Justice Mitchell, Chairman), Report, Government Printer, Adelaide,
1978.

Victoria, Board of Inquiry into allegations against members of the Victoria Police Force (Mr
B. W, Beach Q.C.) Addenda to Report, Government Priater, Melbourne 1976,

Victoria, Committee 10 examine the recommendations made by Mr B. W. Beach Q.C. and to
to advise . . . whether those recommendations should be adopted in whole or in part {(Hon.

J. G. Nerris, Q.C), Report, Government Printer, Melbourne, 1977.

South Australia, Inquiry into the records held by the Special Branch of the South Australian
Police. Initial reporr fo the Hon. D. A. Dunstan by the Hon. Mr Acting Justice White, Govern-
ment Printer, Adelaide, 1978.

J. Summers, ‘Ministerial Responsibility and the Police in South Australia’, Politics, XIV (I)
May 1979, pp. 101-108.

New South Wales, An inquiry into the structure and administration of the N.S,W. Police Force
and its relationship with the State Government was announced by the Premier, Hon, N. Wran,
Q.C., on 5 June 1979 under the direction of Mr Justice Cross, but now to be conducted by Mr
Justice Lusher.

' Notes of private meeting held on 9 March 1979 between the Committee and the Attorney-
General and officers of his department.
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it would be unacceptable to have a statutory presumption that illegal law enforce-
ment methods existed. We do net accept this point. The Criminal Envestigation
Bill 1977 which was before the Pacliament when it was dissolved in November
of that year, amounted to just such a presumption. It was substantially based on
the Australian Law Reform Commission’s report Criminal Investigation referred
to above. Further, section 20 of the Australian Sccurity Intelligence Organization
Bill 1979 which at the time of writing, is before the House of Representatives,
confers a special responsibility on the Director-General to ensure that the
Organisation does not pursue functions for which it has no authority. A recog-
nition of past unlawful activities on the part of this law enforcement agency
is implicit in this provision. We see no reason to alter our view that specific
reference to lawful methods or procedures should be made in paragraph (d)
of clause 27.

20.9 Recommendation: The word ‘lawful’ should be inserted in paragraph 27 (d)
between the words ‘disclose’ and ‘methods’ so as to provide for the exemption
of lawiul methods or procedures of law enforcement only.

20.10 The inclusion of the words ‘disclosure of which would, or would be reason-
ably likely to, prejudice the effectiveness of those methods or procedures’, in
paragraph 27 (d) indicates to us that documents revealing commonly known
methods and procedures of law enforcement would be subject to disclosure. This
was certainly the intention with regard to the United States provision on which
paragraph (d) was based.’ We support this approach in general and, as it
concerns the police, in particular. Police General Orders, which are internally
produced, govern police procedure on all relevant matters including the conduct
of interrogations, the procedure for arrest and the use of firearms. We believe
that a substantial proportion, if not all, of Police General Orders could be
made available without prejudice to law enforcement. We have, therefore, recom-
mended that clause 7 be extended to require the publication, where appropriate,
of manuals concerning law enforcement mi>thods and procedures as well as con-
cerning the administration of the law. Our views on this matter are discussed
in some detail in Chapter 7.

20.11 The Freedom of Information Legislation Campaign Committee and others
called for the release of routine reports prepared by regulatory agencies.i® They
contended that agencies such as the Australian Broadeasting Tribunal and the
Patents Commissioner prepare routine inspection or monitoring reports of activities
they supervise without any intention of enforcing compliance with the relevant
regulations, Access to such reports would enable community groups to assess
whether agencies are timid in launching prosccutions and provide the public
stimulus which, they considered, is often essential before enforcement will occur.
We consider that, since the whole tenor of clause 27 is directed to protecting
the processes whereby the law can be enforced, this provision would offer no
protection at all in circumstances when a law enforcement agency fails to enforce
the law. We do not consider it necessary, therefore, to suggest any amendments
to take account of this criticism.

20.12 The Women on Welfare Campaign of South Australia claimed that officers
of the Social Security Department engaged in a number of practices when pursuing

15 United States, Attorney-General’s Memorandum on the 1974 Amendments to the Freedom of

Information Act, United States Government Printing Office, Washington, [975.
18 Transcript of Evidence, p. 168; McMillan cited footnote 2, p. 379.
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their investigations which they regarded as undesirable. These allegations, which
we have not sought to verify, included:1?

¢ failurc of officers to identify themselves;

e failure to inform pensioners of their right to refuse entry to their home to
departmental officers;

* failure to inform pensioners of their right to have a witness present during
In{erviews;

* failurc to inform pensioncrs of their right to have a copy of any statement
by them;

* questioning of neighbours as to pensioners’ living arrangements; and

* use of compulers to cross-check addresses of unemployed male and female

welfare recipients so as to gain information concerning pensicners’ residential
arrangements.

In addition, it was claimed that eight out of ten anonymous ailegations made to
Social Security officers in South Australia are without foundation being of a
malicious, vexatious or frivolous nature.i®

20.13 The dependants of pensioners and beneficiaries renders them particularly
vulnerable to any form of intimidation and abuse which threatens their source
of income. Undoubtedly, if these welfare recipients are being subject to unnecessary
stress as a result of unethical practices on the part of departmental officers or
malicious behaviour on the part of others, then steps should be taken to eliminate
such undesirable action. Clause 7, which enables the public to gain access to de-
partmental manuals, may help to strengthen the position of welfare recipients
against an unrestrained use of power by departmental officers. In addition to the
assistance provided by this clause as presently drafted, we have recommended that
clause 7 be extended to cover statements of policy to provide a guide to the public
as to the manner in which a department will interpret and administer the Jegislation
for which it is responsible. Clause 7 and its utility in meeting the problems raised
by the Women on Welfare Campaign are discussed in Chapter 7. Beyond amending
clause 7, there is a limit to what can be achicved by the Freedom of Information
Bill to counteract uncthical, as opposed to unlawful, practices. The Women on
Welfare Campaign agreed that the problem was essentially one which called for a
change in attitude of departmental officers and that, to a great extent, the Freedom
of Information Bill was an inappropriate vehicle to cffect such a change.

20.14  One further point which was alleged by the Women on Welfare Campaign
concerns the ease with which interested parties can obtain information concerning
the whereabouts of welfare recipients.’ Very often welfare recipients had taken
elaborate precautions to ensure that such parties would not discover their where-
abouts in order to avoid distress which had occurred in the past. We would
merely point out here, that, in most circumstances, such information would be
denied under clause 30, the personal privacy clause. In fact, a commentator in
the United States argues that the personal privacy paragraph in the United States
Freedom of Information Act has had the effect of unduly broadening the law en-
forcement exemption.* Indications are, therefore, that information of a personal

Y* Transeript of Evidence, p. 1775.

Y8 Transcript of Evidence, p. 1778.

1% Transcript of Evidence, p. 1806.

* ‘Developments under the Freedom of Information Act—1977", Duke Law Journal 1978,
p. 189 at pp. 216-219,
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nature will receive the protection which it so clearly warrants by virtue of clause
30, whether or not it is subject to release under clause 27.

2015 A prcblem which might arise in relation to clause 27 is that the interests
which are sought to be protected might be prejudiced nat only by disclosing
the document itself but merely by disclosing the existence of that document.®
The fact that a certain offence has been commiitted may in some cases (for
example, incest and other offences against children committed by their parents)
be known only to the person committing the offence and his immediate family
or neighbours. To disclose the existence of a complaint or of information in
such cases, even if access were denied to the information itself, might be sufficient
to enable the confidential source of the information to be readily identified.
Again, the legislation in its present state could be used by a person who suspected
that his activities were being investigated by the taxation or customs authorities.
The withholding of information under clause 27 that would disclose the fact
of the investigation would itself be sufficient confirmaticn of the existence of
such information and the person could change his activities to frustrate the
further conduct of the investigation.

20.16 This problem has been identified by United States authorities in rclation
to the equivalent provision in the United States Freedom of Information Act.
They consider that, in the context of law enforcement documents, there is no
method of withholding information that a document exists under the Freedom
of Information Act that would not viclate the law.?? Clause 27 is also drafted
to permit exemption of a document but not, it would seem, deniat of the existence
of a document. Furthermore, if the appropriate amendment were made to clause
27 to permit such a denial, an agency which normally denies access to a docu-
ment and then only occasionally denies the very existence of a document will,
by its inconsistency in response, reveal information which it sought to protect.
We propose, therefore, that clause 27 be amended to permit an agency to
respond to a request with a form of words which denies access to a document
without conceding the existence of that document, whether or not the existence
of a document is a matter of concern in any particular case. We recognise that
this carries with it the possibility of abuse by agencies. Nevertheless we hope,
and believe, that they will act responsibly in this matter to see that abuses do
not occur. In Chapter 29 we discuss fully the role of the Ombudsman. Here
we simply emphasise that this is an area where the Ombudsman will play a
crucial role in maintaining the public’s confidence that the system is not being
abused,

20.17 Recommendation: Clause 27 should be amended fo permit an agency
to deny access to a document without conceding the existence of that document,
whether or not the existence of a document is a matter of concern in any particular
case.

*' Paper from Attorney-General's Department, dated 9 May 1979, ‘Freedom of Information Bill
1978—Possible Amendments’. Paper confined to clauses 23, 26, 27, 32 and 34, (Committee
Document 88).

22 United States, Commissioner of Customs in a statemient to the Senate Sub-Committee on Crimina
Laws and Procedures on 5 October 1977,

Compare, in the context of defence and foreign policy matters, Phillippi v. Central Inielligence
Agency 346 F.2d 1009 (D.C. Cir. 1976) and referred to in Attorney-General's paper ¢ited footnote
21, p. 4.
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Chapter 21

Prescribed secrecy provisions (clause 28)

21.1  The Frecdom of Information Bill will not be the only enactment which
declares what documents can be withheld from the public. At present there
are upward of 290 provisions in other Acts, ordinances, regulations and statutory
instruments that authorise, cmpower, or require designated officers and bodies
to restrict disclosure of particular categories of information.' Indeed it appears
to be a fashionable contemporary drafting practice to insert in every new
statute a standard provision making it an offence for an official governed by
the statute to disclose without authorisation any information of which he has
gained knowledge officially. These provisions, which are generally termed secrecy
provisions, can still be invoked by an official to refuse access to a document
requested under the Bill if two conditions are met: if the provision is one
which prohibits or restricts the disclosure of a document or information, and if it
is prescribed (that is, incorporated by regulation) under the Bill,

21.2  Clause 28 is in the following terms:
28 (I} A document is an exempt document if it is a document to which a prescribed
provision of an enactment, being a provision prohibiting or restricting disclosure of the
document or of information or other matter contained in the document, applies,
{2) In this section, ‘ enactment * inciudes an Ordinance of the Northern Territory or an
mnstrument (including rules, regulations or by-laws) made under such an Ordinance.

We have indicated in Chapter 17 our agreement with the view of the Northern
Territory Chief Minister that that Territory should be excluded from the operation
of the Freedom of Information legislation because of its self-governing status.
If that development occurs, clause 28 (2) would be deleted.

213 As one would expect, the form of secrecy provisions and the categories
of information they protect vary notably from statute to statute. In general,
a large number apply to information of a personal or business nature that has
been given to the government in confidence (for instance, section 16, Income
Tax Assessment Act 1936; and section 11 (1), Siructural Adjusiment (Loan
Guarantees) Act 1974). Many others apply to specific categories of information
that are thought to warrant protection (such as section 73a of the Defence Act
1903, and sections 44—48 of the Aromic Energy Act 1953). Clearly the most
ubiquitious and well-known secrecy provision is section 70 of the Crimes Act
1914, which prohibits the disclosure by a present or former Commonwealth
officer of any fact or document which came to his knowledge or into his possession
by virtue of his office, and which it was his duty not to disclose (penalty: 2
years jail). (We discuss that section specifically later in this chapter.) A useful
classification of secrecy provisions has been prepared by the Attorney-General’s
Department and appears as Appendix 6. They can be divided into three broad
categories:

(a) Provisions that prohibit or restrict the disclosure of information—the

provisions referred to above fit into this category.

* See Appendix 6, which is a list of secrecy provisions prepared by the Attorney-General’s
Department.
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(b) Provisions that restrict the publication of information—two such examples
are section 50 of the Federal Court of Australia Act 1976, which em-
powers the court to make any order forbidding or restricting the publi-
cation of evidence, or the name of a party or witness, which appears
to the court to be necessary in order to prevent prejudice to the adminis-
tration of justice or the security of the Commonwealth; and section 14
of the Administrative Decisions (Judicial Review) Act 1977, which
provides that an official required to prepare a statement of the reasons
for an administrative decision may exclude from the statement any matter
in respect of which the Attorney-General has certified that disclosure
would be contrary to the public interest by reason that it would prejudice
security, disclose Cabinet deliberations or decisions, or for any other
reason that could form the basis for a claim of privilege by the Crown
in judicial proceedings.

(c) Provisions requiring evidence to be taken, or a meeting to be conducted,
in private—for instance, section 19 (2) of the Broadcasting and Television
Act 1942 empowers the Australian Broadcasting Tribunal to direct that
part or all of an inquiry shall be held in private; that evidence (whether
taken in public or in private) shall not be published; or that evidence
shall not be disclosed to some or all of the persons having an interest
in the proceedings.

21.4 The Government is yet to announce which secrecy provisions will be pre-
scribed under the Bill. The Attorney-General (in a private meeting with the Com-
mittee on 9 March, 1979) promised an announcement as soon as possible on this
point, and, in preparation, all ministers are presently examining secrecy provisions
in legislation administered by their departments.? It is important in our opinion
that an announcement be made as soon as possible: first, so that proclamation of
the Bill will not be needlessly delayed; and secondly, to afford Parliament and the
public adequate time to scrutinise the proposed list of provisions, We are mindful,
in particular, that major problems arose in the United States after passage of the
Freedom of Information Act because inadequate attention had been given at the
outset to existing secrecy provisions. Frequent disputes occurred and a sizeable
body of case law developed, until Congress eventually had to amend the relevant
exemption in 1976 as it was found that it preserved unnecessarily broad SECLECY
provisions.?

21.5  Clause 28 is a relatively simple provision, and is certainly more straight-
forward than the counterpart United States exemption.* Even so, it is not free of
doubts and these should be resolved. First, a question arises as to whether all
the different types of secrecy provisions to which we have referred are capable of
being prescribed under clause 28. For instance, the provisions cited above from
the Broadcasting and Television Act and the Administrative Decisions (Judicial

* The nature of that review, which is being co-ordinated by the Attorney-General’s Departrment
is mentioned in Transcript of Evidence, page 139 (Mr Curtis).
3 See, e.g., Berner, The Effect of the 1976 Amendment to Exemption 3 of the FOIA (1976)
Columbia Law Review 76, p, 1029.
* The counterpart United States exemption protects matters that are
*Specifically exempted from disclosure by statute, provided that such statute (A) requires
that the matter be withheld from the public in such a manner as to leave no discretion on
the issue, or (B) establishes particular criteria for withholding or refers to particular types
of matters to be withheld.
Before its amendment in 1976 the exemption protected mutters that were ‘specifically exempted
from disclosure by statute’.
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Review) Act do not, strictly speaking, prohibit or restrict the disclosure of infor-
mation. Rather they either authorise a designated individual to prohibit or restrict
the disclosure of information or empower a designated body to direct that proceed-
ings shall be held in private, or that evidence shall be received in private session,
Powers of this nature that arc exercised by a board, tribunal or other body having
power to take evidence on oath, would not necd to be prescribed in that they
would already be preserved indirectly by clause 35 {b), which provides that a docu-
ment is exempt if disclosure would be contrary to an order or direction given
by a tribunal or other body having power to take evidence on oath. This same
analysis would not apply where the body in question does not have this attribute
of judicial power; for instance, under section 14 of the Administrative Decisions
(Judicial Review) Act it is the Attorney-General who authoriscs a restriction on
the disclosure of information, Probably there is no reason to prescribe a provision
of this nature, as it creates a power directed to a specific situation (in this instance
the preparation of reasons for a decision), Even if the reasons did not include in-
formation to which an individual felt he was cntitled, he could make an application
under the Freedom of Information Act to obtain any document which contained
the required information. However, it is clear that even this dual procedure for
obtaining information could cause confusion and that convenience would be served
if the Freedom of Information Bill and sccrecy provisions such as these were made
compatible. For instance, a provision like section 14 could be amended to provide
that relevant information coutd only be deleted from a statement of reasons if the
information would be exempt under the Freedom of Information Act.

21.6 This analysis raises another problem. What effect does a secrecy provision
have if it is not prescribed? It would clearly not be effective to prohibit the dis-
closure of informatien to a person who had made a request under the Freedom
of Information Act, but, apart from that, it would he effectivc. For instance, in the
casc just mentioned, where the Attorney-General, purstant to the Administrative
Decisions (Judicial Review) Act, authorises that information to which a person
has access under the Freedom of Information legislation be deleted from a state-
ment of reasons for a decision, he is clearly acting within his powers. The same
would apply with provisions of a criminal nature (such as section 70 of the Crimes
Act and section 73a of the Defence Act) if they were not prescribed. It would
still be an coffence for an official to disclose information referred to in those sec-
tions except in pursuance of the provisions of the Freedom of Information legis-
lation. For example, an officer who was not authorised to handle requests under
the Freedom of Information legislation would probably be committing an offence
by disclosing without authority any documents, whether or not they were of an
exempt or non-exempt nature. Even for authorised officers, difficult questions
could theoretically still arise as to whether a disclosure was one made pursuant
to the Freedom of Information legislation—for instance, disclosure pursuant to
an oral inquiry that does not cite the legislation may not be made pursuant to the
Act (see, for example, clanses 13 and 17). Mr Curtis of the Attorney-General’s
Department admitted that this ‘could create legal difficulties if we leave some of
[the secrecy provisions] in operation and . . . they are not prescribed’.’ Qur
own tentative view is that criminal provisions which are not prescribed should be
repealed. This will reduce confusion,

21.7 Another problem arising under clause 28 is that there are many secrecy
provisions that are very broad and should not be prescribed under the Bill. For

8 Transcript of Evidence, p. 140,
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instance, Public Service regulation 35 provides that an officer shall not, without
the express authority of the chief officer, disclose any information concerning
public business or any matter of which the officer has knowledge officially.
There are comparable prohibitions contained in other statutory instruments,
like regulation 60 of the Australian Broadcasting Commission (Staff) Regulations.
Blanket prohibitions of this kind conflict diametrically with the philosophy
espoused in the Bill. There are other provisions which, while not as broad,
contain standards that are broader than those in the Freedom of Information
Bill. For instance, section 17 (2} of the Social Services Act 1947, provides
that ‘a person shall not, directly or indirectly, except in the performance of
his duties . . . divuige or communicate to any person, any information
with respect to the affairs of another person acquired by him in the performance
of his duties’. Sub-section (4) modifies this by providing that the Minister or
the Director-General may certify that it is ‘necessary in the public interest’ for
any such informaticn to be divulged. Whether necessary or not, this provision
1s clearly broader than clause 30 of the Bill which exempts documents whose
disclosure ‘would involve the unreasonable disclosure of information relating to
the personal affairs of any person’. The same comment can be made about many
of the provisions protecting business information—for instance, section 11 (1)
of the Structural Adjustment (Loans Guarantee) Acr 1974 makes it an offence
for an officer to *divulge or communicate to any person, any information com-
cerning the affairs of a firm acquired by him in the course of his duties’. Clearly
this is broader than clause 32 of the Bill protecting trade secrets and business
and commercial informaticn.

218 As far as possible, provisions such as these should be repealed, as they
protect information to which the public might legitimately seek access under
the Bill—for instance, the Social Security Department indicated in its submission
that it would seck to withhold under section 17 the record of precedents of
the Social Security Appeals Tribunals, as a precedent may contain personal
details." Were section 17 not available to the Department, it seems quite probable
that the personal details would have to be separated and the remainder of
the precedents published or made available under Part 11 of the Bill as part of
the internal law of the agency.

219  We cannot foresee that undue difficulties or complications will arise from
the repeal of secrecy provisions. Many, it would seem, are inserted or retained
m legislation more because of custom or habit than because of neeessity. Cer-
tainly there is no uniform principle or theme that unites the existing provisions
and on the few occasions where they have been repealed no difficuities have
arisen. For instance, the Science and Indusiry Research Act 1949 contained a
very broad secrecy provision making it an offence for an officer or employee
to disclose any information concerning the work of the CSIRO or the contents
of any document in the possession of the CSIRO (section 31). When this
Act was repealed and replaced in 1978, section 31 was dropped without com-
ment or attention being drawn to the change by the minister.” A similar example
occurred with the repeal in 1974 of Public Service regulation 34 (b) which
provided that ‘an officer shall not . . . publicly comment upon any adminis-
trative action or upon the administration of any Department’.

* Submission no. 117, incorporated in Transcripr of Evidence, p. 2141 ; pp. 22122214,

" See a speech on this change drawing attention to the deletion of section 31 by Senator Puplick:
Australia, Senate, Hansard, 24 October 1978, p. 1522.
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21.10 We appreciate that personal and business information must often be
protected by criminal sanctions to enable a department to obtain necessary
information from the public and guarantee confidentiality to those who submit
the information. We doubt, however, whether departments need to be safe-
guarded by provisions of unrestricted breadth and generality. All of the many
departments that have personal record holdings appear to protect their con-
fidentiality to the same degree, yet only a few indicated in their submissions
that they had secrecy provisions available to protect those records. In any event,
we think it is possible, and desirable, that many secrecy provisions be redrafted,
so that it is in future only an offence to disclose persenal or business information
other than in pursuance of the Freedom of Information Act.

21.11 Another danger with over-broad secrecy provisions was pointed out in
the submission of CAGEO.* It claimed that staff retiring from the employment
of the Australian Atomic Energy Commission are required to declare that they
will continue to be bound by section 53 of the Atomic Energy Act and that
they will not disclose information on the operation of the Commission, While
we cannot verify this claim, it would clearly be incecnsistent with the scheme
of the Bill if such private arrangements could be operated by agencies without
heed to the criteria in the Bill.

2112 A final remark concerns the accessibility of the provisions prescribed
under the Freedom of Information Act. In cur opinion it would be convenient
if all such provisions were contained in a schedule to the Bill. Mr Curtis of
the Attorney-General’s Department indicated to us that one of the principal
reasons why this course was not adopted was that the list of prescribed secrecy
provisicns was not prepared at the the time the Bill was introduced into Parlia-
ment.” At the time of concluding our Report this list had still not been produced.
This is a matter for regret but we feel it should certainly be produced before
amendments to the Bill are introduced. Tt can then be included in a schedule
to the Bill. In our view clause 28 should therefore be amended to previde for
a schedule to be incorporated in the Bill of those secrecy provisions which it
Is intended should be exempt under the Bifl. Any further additions to the list
of prescribed secrecy provisions should be incorporated in such a schedule. For
convenience (see the general discussion on this point in Chapter 12), and
copsistently with our recommendations in Chapters 8 and 12, we would accept
it as appropriate for such amendment to the scheduie to be made by regulation
which would be expressed to take effect only upon formal resolution of both
Houses.

21.13 Recommendations:

(a) Clanse 28 should be amended so that the list of secrecy provisions to be
prescribed under the clause be contained in a scheduie to the Bill;

{b) Any amendments to the schedule after enactment of the legislation should
be made by regulation expressed to take effect only upon affirmative
resolution of both Houses of the Parliament;

(¢) All criminal provisions prohibiting or restricting the disclosure of infor-
mation that are not prescribed under the Bill should be repealed; and

(d) Where possible, other provisions which cenfer power upon a tribunal, body
or person to regulate the disclosure of information should be brought
into line with the criteria contained in the exemptions in the Bill,

8 Submission no. 106,
¥ Transcript of Evidence, p. 140.
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Section 70 of the Crimes Act

21.14  We have reccived many criticisms of section 70 of the Crimes Acr 1914
which is regarded by many people as a catch-all provision reinforcing the present
system of discretionary secrecy. Section 70 provides;
70. (1} A person who, being a Commonwealth officer, publishes or communicates, except
to some persen to whom he is authorized to publish or communicate it, any fact or docu-
ment which comes to his knowledge, or into his possession, by virtue of his office, and which
it is his duty not to disclose, shall be guilty of an offence.
(2) A person who, having been a Commonwealth officer, publishes or communicates,
without lawful autharity or excuse (proof whereof shall lie upon himy}, any fact or document
which came to his knowledge, or into his possession, by virtue of his office, and which, at
the time when he ceased to be a Commaonwealth officer, it was his duty not to disclose,
shall be guilty of an offence.
Penalty: Imprisonment for two vears.

21.15  Broad though it is, and draconian though its penalties seem to be, section
70 has been little used in Australia. Indeed the Public Service Board in its
evidence informed us that the only reporied use of the section was in 1971
when a prosecution was instituted against a public servant who had zallegedly
disclosed official information to the publisher, Maxwell Newton.’® No conviction
was obtained in that case. There are, of course, other provisions under which
proceedings can be taken, or public servants can be controlled or disciplined,
and the usage of these provisions is not fully known. For example, a public
servant can be charged under section 55 (1) of the Public Service Act for
breaching the regulations. In this context the relevant regulation would be
regulation 35 which provides in turn that an officer shall not disclose information
gained in the course of duty without the permission of the Chief Officer. We
understand that these provisions have been invoked from time to time. In addition,
there are other provisions in Part V1II of the Crimes Act relating to disclosure
of information, and a case was reported in 1977 of proceedings being instituted
against an officer of the Australian Security Intellipence Organisation for un-
authorised disclosure. 12

21.16 It is intcresting to compare the situation in Britain where section 2 of
the Official Secrets Act 1911, the equivalent of section 70, has formed the basis
of some thirty prosccutions since 1916.'* The most recent of these occurred in
January 1971 when a prosecution was Jaunched against a journalist, his informant,
the Sunday Times and its editor over the publication of a report from a British
defence adviser in Nigeria.!s In his speech to the jury at the end of the trial,
Mr Justice Caufield made the suggestion that section 2 should be ‘pensioned
off. Two weeks later the Franks Committee was established to examine the
reform of section 2. In its report it described sectien 2 as ‘a mess’ yet one whose
‘scope is enormously wide’. The report continued *any law which impinges on the
freedom of information in a democracy should be much more tightly drawn.’4

21.17 Many of the submissions made to this Committee commented in similar
terms on section 70 of the Crimes Act. Whatever the rationale for section 70

1Y Transcript of Evidence, pp. 906-907; R. v. Prait (unreported, 16 July 1969).

11 Bee The Canberra Times, 2 June, 3 June and 2 September, 1977,

** Great Britain, Reform of Section 2 of the Official Secrets Aet, 1911, Cmnd 7285, July 1978,
HMSO, London, para. 6.

' The case is discussed in Jonathan Aitken, Officially Secrer, London, Weidenfeld and Nicolson,
1971.

% Great Britain, Departmental Committee on Section 2 of the Official Secrets Act 1911 (Lord
Franks, Chairman), Report, Cmnd 5104, HMSOQ London, September 1972, vol. 1, para. 88.
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may have been, we feel that in its present form it would be clearly at variance
with the spirit of those reforms which we hope to see enacted in the Freedom
of Information Bill. While not falling within our terms of reference, we do
take this opportunity to urge the government to reconsider the status of section
70 in the light of this Report and other contemporary developments.

21.18 We realise that reform of section 70 could involve a separate study in
itself, and to that extent we have only indicated in outline the form of the scheme
that we propose. We have found it convenient to use as the basis of our dis-
cussion the proposals made in Britain in 1972 by the Franks Committee. The
Committee, which included representatives of both Houses of Parliament and
the media, and which received a formidable volume of written and oral evidence
from the public and from official sources, was of the opinion that penal sanctions
should only be used to protect the security of the nation, the safety of the
people, and the constructive operation of democracy. Documents not covered by
the sanctions would still be protected by such things as civil service disciplinary
provisions, the formal and informal sanctions which exist in any carcer service,
the code of professional behaviour observed by most civil servants, the pro-
cedures for recruiting, vetting and training public employees, and the internal
security classification and privacy markings which provide positive guidance for
officers on which information requires special protection.

21.19 The nature of the areas requiring protection would be reflected in an
Official Information Act, which the Franks Committee recommended should be
enacted containing the following provisions:

(a) The Act should make it an offence for a Crown servant to communicate,
contrary to his official duty, classified information in the areas of:

(1) defence and internal security;

(i1} foreign relations (meaning the relations between the British govern-
ment and any other power or any international body the members
of which are governments); and

(iii) any proposals, negotiations or decisions connected with alterations
in the value of sterling, or relating to the reserves, including their
extent or any movement in, or threat to, them.

(b) A document would count as classified if it was correctly graded as “Top
Secret’ or ‘Secret’. This would cover documents the unauthorised dis-
closure of which would cause at least serious injury to the interests of the
nation. The responsible minister would personally review the correctness
of a classification of information before its disclosure became the subject
of a prosecution. If satisfied that it was correct, he would give a certificate
to that effect to the court and the certificate would be conclusive evidence
on the point.

{c) It should be an offence for a Crown servant to communicate, contrary to
his official duty, information (irrespective of classification) in the following
categories:

(1) Information relating to law enforcement specifically information whose
disclosure—

¢ is likely to be helpful in the commission of offences;

¢ js likely to be helpful in facilitating an escape from legal custody
or other acts prejudicial to prison security; or

* would be likely to impede the prevention or detection of offences
or the apprehension or prosecution of offenders;
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(i) Documents submitted for the consideration of, or recording the pro-
ceedings or conclusions of, the Cabinet and Ministerial Cabinet
Committees;

(iii) Information given to the government by private individuals or con-
cerns, whether given by reason of compulsory powers or otherwise,
and whether or not given on an express or implied basis of confidence;
and

(iv) Information which is used for private gain or disclosed with a view
to private gain by some other person.

(d) It would alse be an offence for another person to communicate, without
authority, information which they knew, or had reasonable ground to
believe, had already been communicated in contravention of the Official
Information Act. There would also be specific provisions applying to gov-
ernment contractors and persons entrusted with official information in
confidence.

(e) A prosecution under the Act could not be brought without the consent of
the Director of Public Prosccutions, in the case of some offences, or the
Attorney-General, in the case of cthers.

21.20  The British Home Sceretary announced in a statement to the House of
Commons on 22 November, 19767 that the government intended to introduce
legislation based on the Franks Committee Report but with some modifications.
The new proposals were subsequently outlined in a White Paper, Reform of
Section 2 of the Official Secrets Act 191116 presented te Parliament in July 1978.
The Franks Committee recommendations were altered to reduce the categories
of protected information, to add other categories, and to alter the procedures by
which prosecutions would be brought.

21.21 The White Paper recommended that three categories of information be
dropped from those categories to be protected by criminal sanctions, First, the
Franks Committee thought that protection of information relating to the currency
or the reserves was necessary, as unauthorised disclosure of information that couald
enable speculators to raid the reserves on a confident basis would damage the
country as much as disclosure of information about defence and national security.
The 1978 White Paper rejected this proposal, commenting that it was a proposal
‘made in the climate of 1971-72°.17 The Paper noted that other information dealing
with monetary or fiscal policies would not be protected, and the government saw
no need for an offence extending to some categories of economic information and
not to others. Secondly, the White Paper took the view that Cabinet materials are
protected adequately by special distribution and handling procedures, the sanctions
of Civil Service discipline and the judgment of ministers. The Paper noted that
the great majority of Cabinet documents deal with heme and economic affairs,
and that in general a distinction should be drawn in the criminal law between infor-
mation on such policies and on security and intelligence, defence and international
relations. “The unauthorised disclosure of any official information . . . in the
domestic area will generally result in cmbarrassment to the Government of the
day and not in any serious damage to the national interest.’1 Thirdly, the Paper

15 Great Britain, Parliament, House of Commons, Debates, vol. 919, col. 1878—]1838%.

1% Cited in footnote 12.

17 ibid, para. 12.

'8 ibid, para. I1 (quoting the Government’s general approach laid down by the Home Secretary,
in his statement of 22 November 1976).
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stated that the existing law on corruption adequately established offences concern-
ing the use of official information for private gain. The Paper also noted that since
1972 (when the Franks Committee reported) the Royal Commission on Standards
of Conduct in Pubiic Life!® under the chairmanship of Lord Salmon reported with
recommendations about the misuse of official information. It was pointed out that,
in due course, there would be legislation as a result of the Salmon Report.

21.22 The British Government expressed in the White Paper its hesitation in
accepting the Franks Committee’s recommendation that the criterion of criminality
should be whether disclosure would cause serious injury to the interests of the
nation (the test for classification of ‘Secret’) rather than prejudice the nation’s
interests (equivalent to ‘Confidential’), The criterion of serious injury was ulti-
maicly accepted, and it was further recommended that that criterion should actually
be stated in the legislation. The fact that a document wds classified ‘Secret’ would
simply raise a presumption that the defendant knew or had reascnable cause to
believe that the information in question was protected by the Act. Since the classi-
fication system would still be of some importance, the system of classification mark-
ings would be contained within the Act. It would contain the basic features of the
system, such as the definition of each security marking and an enabling power
authorising regulations on classification to be made. Whether any unauthorised
disclosure would cause serious injury to the interests of the nation is a question of
fact that would still be determined by the responsible minister. If satisfied on the
point, he would issue a certificate that would be conclusive evidence on the peint.
However, as an additional safeguard, the Government proposed in the White
Paper that the gquestion would alsc be studied by the Attorney-General who would
have to agree that the information breached the serious injury test before author-
ising any certificate to be entered in evidence at a trial.

21.23 The British Government also proposed that criminal sanctions be extended
to protect two new categories of information. The first category is information re-
lating to security and intelligence matters, whether classified or not. The Govern-
ment feit that this area deserved the highest protection, since the gradual accumu-
fation of small items of unclassified information could eventually create a risk for
the safety of an individual or constitute a sericus threat to the interest of the
nation as a whole. The second area relates to the confidences of citizens. The
Franks Committee confined the protection to information given to the govern-
ment. The White Paper expressed the view that confidences held by 4 government
department, however acquired, requirc protection. Lastly, the British Government
proposed that it should no longer be an offence merely to receive protected infor-
mation. The substitute offence would be that of communicating information other-
wise than in accordance with an authorisation given on behalf of the Crown, if the
information is protected by the Act at the time and if the accused knew, or had
reasonable cause to believe, that the information was so protected.

21.24 We would mention in passing that a scheme for the reform of section 70
of the Crimes Act in Australia was contained in the Minority Report Bill, attached
to the Coombs Commission Report.?® Essentially, the recommendations in that
Report were based upon the Franks Report. There were, however, the following
exceptions: Cabinet docements would not be protected; there would not be a
catch-all provision protecting confidences of the citizen, but instead the already

1* Cmnd 6524, HMSO, London, 1976.

20 Royal Commission on Australian Government Administration, Appendix Volume Two,
Parl. Paper |87/1976, pp. 52-56, 146-150.
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extensive number of secrecy provisions in legislation would be left 1o perform that
task; and in respect of a prosecution for disclosure of classified information, it
would be the court and not the minister who would determine in effect whether
the information disclosed was properly classified ‘Secret’ or above. The Minority
Report also proposed that there should be some mental element, or mens rea, in
the offence so that it would be a defence if a person believed on reasonable grounds
that he was not acting contrary to his duty in publishing or communicating pro-
tected information.

21.25 We appreciate that the Australian Government would probably wish to
commission further studies before section 70 was reformed and, with that in mind,
we think it premature for us to set out in detail our own views on this question.
We should, however, express our firm belief that reform of section 70 should
accompany the enactment of the Freedom of Information Bill. In theory, and cer-
tainly in the mind of the public, it is implausible to enact a presumption of open-
ness while leaving untouched provisions like section 70 that provide the legal
foundation for the system of discretionary secrecy that presently exists.

21.26 In our opinion consideration should be given to the desirability of enacting
a scheme that takes into account the recommendations of the Franks Committee
and the British White Paper. Although, as we have indicated, it would be
premature for us to make exhaustive suggestions as to the form that the revision
of section 70 should take, we nevertheless think it desirable that we provide
some indication as to what type of legislative scheme would be compatible with
the other proposals we have made for revision of the Frecdom of Information
Bill. The main points we would outline for the Government’s consideration
are as follows:

(a) One category of information that should be protected is information in
the areas of defence, internal security and foreign relations where dis-
closure would cause serious injury to the interests of the nation. However
In our opinion it should not be for the minister or the Attorney-General
to determine conclusively in any criminal prosccution whether disclosure
of security information would seriously damage the interests of the nation.
This would amount, in effect, to converting a strict liability offence
into a discretionary offence, a reform of dubious merit. In relation to
the Freedom of Information Bill we have recommended in Chapter 16
that a power of this nature could be exercised by the Administrative
Appeals Tribunal. We sce no reason why a similar power could not
be conferred upon a court hearing a prosecution in relation to unauthorised
disclosure,

(b) The other category of information that should be protected is information
relating to law enforcement of the type outlined earlier in paragraph 21.18,
sub-paragraph (c) (i).

(¢} For the reasons proposed in the British White Paper, we are of the
opinion that the Act should not protect Cabinet documents or information
relating to the currency or the reserves.

(d) From our brief survey of existing secrecy provisions, it would appear
to us that the confidences of the citizen are adequately protected. We
think it preferable to have provisions such as these making it a criminal
offence to disclose specific categories of information, than to have a broad
provision applying to any ‘confidential’ information given to, or held by,
a government about a person or corporation.
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{e) There is no separate legislation in Australia either in existence or, to
our knowledge, proposed on the question of misuse of official information.
Consequently, it would be desirable for the legislation to make it an
offence for a person to use officiul information for private gain or to
disclose it with a view to private gain by another person.

(f) Under section 13 of the Crimes Act any person may institute proceedings
prosecuting a person for a breach of the Act. In our opinion all prose-

cutions for a breach of the provisions replacing section 70 should be
instituted by the Attorney-General.

(g) Section 79 of the Crimes Act supplements section 70 by creating a
number of additional offences; for instance making it an offence for
a government contractor or a person to whom information has been
entrusted to disclose it to an unautherised person if there is a duty to
keep it secret; for a person who has come into possession of information,
the disclosure of which has not been authorised, to disclose it to another;
for a person to retain any document containing such information when
he has no right to retain it, or to fail to take reasonable carc of it: and
finally, merely to reccive any such document or information, unless he
proves that the communication was contrary to his desire. It would appear
to us desirable that this section be reformed so that it would no longer
be an offence to receive protected information, but only to communicate
it to another, unless either the person did not know, and had no reason
to believe, that the information was protected against disclosure; or the
person to whom the information was communicated was an authorised
persol.

21.27 Recommendation; Urgent consideration should be given by the Govern-
ment to the question of reforming sectisn 70 of the Crimes Act 50 as to limit the
categories of information that it is sn oficnce to disclose and to establish pro-
cedural safeguards for any person who may face prosecution under that section.
Any such reform of section 78 should preferably be emacted either before or
simultaneously with the enactment of the Freedom of Information Bill.
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Chapter 22

Adverse effect on agency operations
(clause 29)

22.1 The exemption discussed in this chapter is that for certain documents con-
cerning the operations of agencies. It is provided for by clause 29 which is in the
following terms.
29, A document is an exempt document if its disclosure under this Act would be contrary
to the public interest by reason that the disclosure would have a substantial adverse effect
on the financial, property or staff management interests of the Cqmmonwealth or of an
agency or would otherwise have a substantial adverse effect on the efficient and economical
conduct of the affairs of an agency.
There appears to be little in the expression ‘substantial adverse effect on the effi-
cient and economical conduct of the affairs of an agency’ which would not be
subsumed in the reference to ‘the financial, property or staff management interests
of the Commonwealth’. We sought clarification as to what documents would fall
within the former but not the latter expression from both the Attorney-General's
Department and the Public Service Board. Both the Department! and the Board?
referred to the example given in the Explanatory Memorandum, namely, confi-
dential reports on departmental operations or, as the Board put it, agency efficiency
reviews, as a matter that would fall within the expression ‘efficient and economical
conduct of the affairs of an agency’ but not within the expression ‘financial, prop-
erty or staff management interests of the Commonwealth’. The Attorney-General’s
Department conceded that this matter would, prima facie, also fall within the
protection of clause 26.%

22.2 In subscquent written advice, the Attorney-General's Department through
Mr Lindsay Curtis informed the Committee of the reason for including in clause
79 the words ‘or would otherwise have a substantial adverse effect on the efficient
and economical conduct of the affairs of an agency’, as follows:

Section 17 of the Public Service Act, which gives certain duties to the Public Service Board
in relation to the economical and efficient working of departments, was read as an
indication by the Parliament that there was a public interest in the efficient and economical
conduct of the affairs of a department. Consequently, it was thought that this should be
reflected in the provisions of the Freedom of Information Bill. As T explained to the
Committee there may be matters not covered by the terms ‘financial, property or staff
management interests’ which, if publicly disclosed, would be contrary to that public
interest. The words ‘the efficient and economical cenduct of the affairs of an agencey’ in
clauge 29 of the Bill might be compared with the words ‘the economical and efficient
working of each department’ in paragraph (d} of sub-section 17 (1) of the Public Service
Act 19224

22.3 Paragraph (d) of sub-section 17 (1) of the Public Service Act 1922 imposes
a duty on the Board to maintain a comprehensive and continuous system of

Y Transcript af Evidence, p. 143.

t Transcript of Evidence, p. 879.

3 Transcript of Evidence, p. 143.

4 Letter of 23 October 1978 from Attorney-General's Department to Committee (Committee
Document 5).
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measuring and checking ‘the economical and efficient working of each Depart-
ment . . .. The Board was unable to cast any particular light on the meaning
of the words in issue, being guided ‘by Section 17 as a whole and the ordinary
dictionary meaning of the words’.?

22,4 The attitude secms to have been that the expression in question was re-
quired in case there were sensitive aspects of agency operations that could not be
described in terms of their financial, property or staff management interests. We
consider this to be an overly cautious attitude. No allowance seems to have been
made for the supplementary protection afforded by other clauses for documents
concerning the efficient operations of government which may, in some circum-
stances, warrant protection. We discuss this matter further in Chapter 19 concern-
ing clause 26. Neither the evidence submitted to the Committee nor the specific
advice provided by the Public Service Board and the Attorney-General’'s Depart-
ment give us grounds for altering our initial asscssment that reference to ‘the effi-
cient and economical conduct of the affairs of an agency’ is an unnecessary addition
to clause 29.

22.5 We were also concerncd that if this reference were retained in clause 29,
it could be interpreted by an agency unsympathetic to disclosure as enabling it to
refuse access on the grounds that the increased demands placed on its resources
in complying with requests for access would impede its efficiency in respect of other
functions. In other words the final part of clause 29 could operate in much the
same way that clause 13 (3) is intended to operate. Recourse to clause 13 (3) by
an agency, however, would depend on the request being categorical (that is,
requests for all documents of a particular type or category, or all documents on a
particular subject) and on the burden placed on agency resources being unreason-
able and, as we would amend it, substantial. The danger is that the same power
to refuse access to documents would be available under clause 29 without the
same, or any, conditions acting to fetter the exercise of that power. We were
assured by departmental officers that clause 29 was directed to relieving the mis-
chief caused by public knowledge of the contents of a document rather than the
mischief caused by devoting scarce resources to complying with the request. Qur
point is, however, reinforced by the fact that the interpretation which we have
suggested may be placed on the final part of clause 29, was actually adopted in
& legal opinion obtained, and submitted to the Committee, by the Australia
Council.®

22,6 We have concluded that a need for reference to the ‘efficlent and economi-
cal conduct of the affairs of an agency’ cannot be clearly demonstrated. We have
also concluded that the reference is potentially confusing. Accordingly, we pro-
pose that the words in question be deleted from clause 29.

227 Recommendation: The words ‘or would otherwise have a substantial ad-
verse effect on the efficient and economical conduct of the affairs of an agency’
should be deleted from clause 29,

22.8 With regard to that part of clause 29 which refers to staff management
interests, the Public Service Board identified several documents with which it
was particularly concerned, which might require protection in this respect.” These

b Letter of 15 February 1979 from Chairman, Public Service Board to Chairman of the Committee.

¢ Legal Opinion by Allen, Allen and Hemsley, Solicitors, incorporated in Transcript ef Evidence,
p. 647,

" Submission no. 47, incorporated in Transcript of Evidence, p. 841-2,
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included examination papers, reports under section 29 of the Public Service Act
from Permanent Heads concerning the creation and abolition of offices, documen-
tation of forward staff estimates, reports of classification investigations, corres-
pondence with departments on staffing issues and reports to the Prime Minister on
staff ceiling matters. The Board readily conceded that the public interest would by
no means require that all information in these categories be protected from dis-
closure, but said that if such documents warranted protection, an agency would
not always be able to rely on other exemptions such as personal privacy or internal
working documents,

229 We acknowledge the need for an exemption to cover staffing matters beyond
those matters encompassed by clause 30 for personal privacy and those by clause
26 for internal working documents, We are also concerned that problems may
arise in connection with the Commonwealth’s responsibilities in relation to the
assessment of personnel other than Commonwealth Government employees or
personnel in other than their capacity as Commonwealth Government employees.
Two specific situations were brought to our attention. First, the Department of
Transport expressed concern that the examination papers for aircraft maintenance
engineers' licences and flight crew licences and ratings would be disclosed thereby
seriously impairing the Department’s ability to examine applicants for such
licences in any effective way.® Tt appears that the subjects under examination are
comparatively narrow and the range of possible questions is correspondingly
limited. The Department considered that access to past papers would reduce what
was intended to be a test of knowledge, understanding and diagnostic skills to a test
of memory and accordingly people unprepared for the task would become respon-
sible for the maintenance and operation of aircraft. The examination papers
would not come within the ambit of clause 29 as presently drafted for the reason
that ‘staff management’ would be construed simply as the management of Com-
monwealth public servants.

22,10 The second situation concerns confidential reports by experts on applicants
for government grants for artistic purposes. This was the subject of strong repre-
sentations by the Australia Council. The Council proposed that when competitive
grants are made in circumstances where the criteria have been heavily dependent
on ‘artistic judgment’, the subjective opinions should not be available under free-
dom of information legislation, The Council considered that the opinions might
occasion hurt and discouragement to an unsuccessful applicant; they might be
regarded as defamatory; their releasc might lead to a flow of appeals against the
decisions of Council; and suitable expert advisers might prove unwilling in the
future to offer their services given the possibility of protracted appeals and litigation
and, not least, a certain amount of unpleasantness on the part of the unsuccessful
applicant and his supporters.?

22.11 We have already discussed the question of defamation in Chapter 9. At
this stage it is sufficient to state that aithough clause 46 of the Freedom of Infor-
mation Bill protects against actions for defamation only those releasing or authori-
sing the release of docaments and not the authors of those documents, the defence
of qualified privilege would invariably protect the position of a referce. We are
more concerned with the possibility that the Council’s access to impartial and
extensive commentary of the required calibre might be prejudiced.

& Suybmission no. 125, Paper D.

* Submission no. 154, incorporated in Transcript of Evidence, pp. 642-3, and sec Transcript of
Evidence, pp. 693-700.
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22,12 We expect that the concern expressed by the Department of Transport
and the Australia Council would be shared by a significant number of agencies
which are empowered to confer benefits or privileges on people other than Com-
monwealth public servants or on public servants other than in their capacity as
such. Clause 26 which, despite its marginal note, is not restricted to documents
that are internally produced, would, we consider, provide the protection required
by agencies such as the Australia Council. The relevant part of this clause for
the purposes of exempting expert opinion is ‘opinion, advice or recommendation,
obtained, prepared or recorded . . . in the course of, or for the purposes of, the
deliberative processes involved in the functions of an agency or Minister or of the
Government of the Commonwealth’. Expert opinion on applicants for government
grants, being in the naturc of opinion obtained in the course of deliberative pro-
cesses, appears to be directty contemplated by the words of the clause. The
Attorney-General’s Department confirmed this in evidence to the Committee when
commenting on the narrowness of the equivalent United States provision in com-
parison to clause 26." That evidence referred to one United States case where the
ceurt had extended the United States provision, which is essentially concerned with
internally produced documents, to cover referees’ opinions submitted by academics
on an applicant for a research grant when technically the provision precluded such
an interpretation. In Australia, on the other hand, referees’ opinions are considered
to fall well within the meaning of clause 26. The Department of Transport’s prob-
lem in relation te examination papers, however, could not be protected in this way.
Although it is difficult here as elsewhere to find statutory language which expresses
with sufficient precision the changes we propose, we consider that this problem
might well be overcome by substituting for the words ‘staff management’ the words
‘personnel management and assessment’. It would be understood that the word
‘personnel’ would not in this context apply only to Commonwealth employees.

22.13 We emphasise, however, that we would not wish this or any similar
change of wording in clause 29 to be interpreted as in any way reducing rights
of access by individuals to their perscnal records under the legislation. This is
a matter where agencies will be required to exercise their discretion with great
care. We frust that this discretion will not be abused.

22.14 Recommendation: The ‘staff management interests’ referred to in clause
29 should be expressed as ‘personnel management and assessment interests’ in
order to accommodate a wider range of matters legitimately entitled to protection.

22.15 We consider whether there was a nced for reference to the financial and
property interests of the Commonwealth to be included in clause 29 given that
the equivalent section in the United States Freedom of Information Act refers
only to matters ‘related solely to the internal personnel rules and practices
of the agency’. The Explanatory Memorandum states that clause 29 is intended
to cover information such as instructions for audit checks on the expenditure
of public moneys and proposals for the acquisition of land.’! Submissions to
the Committee indicated other documents for which protection might legitimately
be clairaed such as contract tenders, documents relating to the security of build-
ings and detention centres, and the documents embodying the procedural tactics

10 Transcripr of Evidence, pp. 133-134,
11 Para, 112,
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of an agency like the rules on spot investigations and the guidelines to be applied
in negotiation, the execution of contracts or settlement of cases.’?

22.16 A specific question which arises in relation to the Commonwealth’s
property interests is whether expert opinion on works of art, which the Com-
monwealth proposes to purchase, would be protected under this clause. It is
argued that the disclosure of such assessments could cause embarrassment to,
or adversely affect the reputation of, the artists or experts concerned and would
be likely to impair the ability of the government to cbtain similar assessments
in the future.’® We assume that the embarrassment or adverse effect on reputation
would arise from the subjective element of such agsessments, Although it may
be arguable that the Commonwealth has a property intcrest in works of art, the
purchase of which is merely in contemplation, we think such an interpretation
of clause 29 is untikely and should not be encouraged. To the extent that reports
on such works of art are descrving of protection in the public interest, we think
they are covered by clause 26. This application of clausc 26 has previously
been discussed in paragraph 22.12 in relation to expert opinion on applicants
for Commonwealth grants. But where purchases of items of property including
works of art are concerned clause 26 (4) comes into play. This provides for
the disclosure of the reports ‘of scientific or technical experts, whether employed
within an agency or not, including reports expressing the opinions of such
experts on scientific or technical matters’. Clause 26 (4) excludes from the
ambit of the exemption assessments of an essentially objective nature. Because
the concern which has been cxpressed to us in relation to assessments of works
of art arises from their subjective element, we are of the view that the disclosure
of such assessments would not be governcd by clause 26 (4) and would remain
protected by clause 26.

22,17 Aside from what arc generally agreed to be the legitimate claims for
exemption as financial and property interests of the Commonwealth, it has
been contended that less legitimate claims could be made for such documents
as consumer test reports on products to be used by an agency, governmernt
valuation reports, and details of agency contracts, leasing arrangements, requi-
sitions and second-hand property disposals.'* We consider that the appropriate
way to provide for the legitimate claims for exemption based on the financial
and property management interests of the Commonwealth or of an agency,
whilst excluding the unwarranted or dubious claims, is to retain reference to
these interests on clause 29 and to retain the requirement that such interests
be substantially adversely affected but, in addition, require that the public
interest be considered ‘at large’. We elaborate our views concerning an appro-
priate public interest test in paragraph 22.18 below. At this stage it is sufficient
to state our view that subject to the inclusion in clause 29 of a requirement
that the public interest be considered ‘at Jarge’, we propose that reference to the
financial and property management interests of the Commonwealth or of an agency
be retained in clause 29.

12 Sea Submission no. 9 (Freedom of Information Legislation Campaign Committee), incorperated
in Transcript of Evidence, p. 168; Submission ne. 44, (Victorian Committee for Freedom of
Information), incorporated in Transcript of Evidence, p. 403.

12 Paper of 9 May 1979 from Attorney-General’s Department on possible amendments to FOI
Bill (Committee Document no. 88).

14 I McMillan, ‘Freedom of Information in Australia: Issue Closed’, Federal Law Review 8,

1977, p. 379 at p. 413
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22,18 As clause 29 is presently drafted, it would be contrary to the public
interest if disclosure of a document would cause substantial adverse effect on
specified interests and there is no requirement to take into account countervailing
public interest considerations in favour of disclosurc. Undoubtedly, there would
be a strong public interest in favour of disclosing decuments relating to the
interests in question which may, in particular circumstances, override any sub-
stantial adverse effect of disclosing the document. Accordingly we propose that
clause 29 should be amended so as to require a consideration of the public
interest ‘at large’ as presently provided in clause 26 concerning internal working
documents.

22,19 Recommendation: A separate public interest criterion should be added to
clause 29 to enable the review on public interest grounds of exemptions claimed
under this clause.

22.20 In accordance with the recommendations in paragraphs 22.7, 22.14 and
22.19, clause 29 should be redrafted to read as follows:
A document is an exempt document if its disclesure under this Act—

{a) would have a substantial adverse effect on the financial, property or
personne! management and assessment interests of the Commonwealth
or of an agency; and

(b) wouid be contrary to the public interest.
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Chapter 23

Privilege and contempt (clauses 31,
35 and 36)

Pending or likely legal proceedings

23.1 The legal interests of the Commonwealth are protected by clause 31 which
exempts documents affecting legal proceedings or subject to legal professional
privilege. The relevant provisions provide:

11 (1) A document is an exempt document if its disclosure under this Act would be

reasonably likely to have a substantial adverse eflect on the interests of the Commonwealth

or of an agency in or in relation to pending or likely legal proceedings.

(2) A document is an exempt document if it 33 of such a nature that it would be privileged

from production in legal proceedings on the ground of legal professional privilege.
Sub-clause (3) provides in effect that legal advice which comprises part of the
internal law of an agency must ncvertheless be published or indexed in accord-
ance with clause 7.

23.2 The Explanatory Memorandum explains that clause 31 will prevent the
legislation ‘being used to compel the Commonweaith to disclose its hand
in pending or likely litigation or to circumvent the ordinary rules of discovery
applied by the Courts’.! It is not explained why both sub-clauses are necessary
for this result and perhaps the only reason is an historical one. Sub-clause (1)
was originally proposed by the 1974 Interdepartmental Committee (IDC) and
later endorsed by the 1976 IDC.? Sub-clause (2) was added by the draftsman
as it was felt that some documents, such as an opinion by the Crown Solicitor
to a department, would not be protected by sub-clause (1) but would be pro-
tected by legal professional privilege.* We assume also that the form of the clause
is influenced by the freedom of information experience of some of the litigation
sections of United States departments. For instance the Anti-Trust Division
of the Department of Justice has complained vigorously about the use that
is made of the Freedom of Information Act by corporations that either are
being prosecuted or are under investigation. It is alleged that a voluminous
number of requests will be made by the corporation—on the one hand so that
it can glean information about the proceedings, and on the other hand, so
it can tie up the officials carrying out the investigation or the prosecution and
thus slow down the proceedings.

23.3 It is quite understandable that the Commonwealth should wish to prevent
abuses of the Act such as this and to that end to prevent any person circum-
venting the discovery rules. However, lo our mind, it is unnecessary to have
both sub-clauses to achicve that result. Together they cover a broader area than
that required.

v Australia, Freedom of Informarion Bill 1978: Explanatory Memorandum, Canberra, 1978,
para. 118.

® Australia, Policy Proposals for Freedon of Information Legisiation: Report of Interdepartmental
Comunittee, Parl. Paper 40071976, Canberra, 1977, para. 12.9 and Appendix B incorporating
the 1974 IDC para. 9e (b).

¢ Transcript of Evidence, pp. 149-151.




23.4 Sub-clause (1) has been criticised by Dr Tayler, the Director of Research
of the Administrative Review Council, on the basis that it goes much further
than thec common law.* At common law, there is privilege for communications
passing between a lawyer and client, and for documents brought into existence
for the purpose of pending or likely legai proceedings. Sub-clause (1) does
not adopt this standard, but creates a new standard of damage to the Common-
wealth’s litigious interests. The University of Queensland Public Tnterest Rescarch
Group claimed that the common law had never sought to protect this interest as
sach, and nor should the Bill. They quoted from Lord Blanesburgh in Robinson
v. South Australia [No. 2]:
The fact that production of the documents might in the particular litigation prejudice the
Crown’s own case or assist that of the other side is no such ‘plain overruling principle of
public interest” as to justify any claim of privilege . . . In truth the fact that the docu-
ments, if produced, might have any such effect upon the fortunes of the litigation is of
itself a compelling reason for their production—one only to be overborne by the gravest
considerations of State policy or security.®
The Law Institute of Victoria in their submission also criticised the disparity
between the common law and the exemption:
The Committee believes this to be an extremely disturbing provision. It is at a loss to see
why documents which would otherwise be discoverable become, in conscquence of only
possible legal proceedings, exempt documents. The provision would appear to provide
that if the document is likely to be evidence of a citizen's just cause the citizen and his
legal advisers are to be denied access to that evidence. The Committee does not believe
that this should be the ethical standard of Government.®

23.5 In our opinion the exemption should not be at odds with the common law,
which itself expresses the balance between the competing interests of parties to a
case, a balance developed by decades of judicial experience. In the context of a
Freedom of Information Bill the Commonwealth is not deserving of greater pro-
tection. Indeed, one purpose of the legislation is surely to enable people to gain
information on the basis of which they can decide whether to engage in litigation
with the Commonwealth, Sub-clause (1) could dampen this purpose—for instance,
it is possible that an agency could misuse the clause by withholding an otherwise
non-exempt document showing that the agency had clearly breached the require-
ments of the law.

23.6 There is other evidence in the submissicns that gives rise to a fear that sub-
clause (1) will be misinterpreted. For instance, the Capital Territory Health Com-
mission indicated that they would withhold pursuant to the clause ‘documents
relating to enquiries concerning medical misadventures’, and ‘documents relating
to inquirics concerning possible offences under statutes’.” We do not doubt that
there are some documents in those categories that would be protected at law by
legal professional privilege, but on the other hand, neither do we doubt that there
are documents in those general categories that should be available to the public
or individuals in order that they can determine whether the law is being enforced
and whether the agency and its employees arc acting in accordance with the law.
A similar misapplication of the exemption is perhaps suggested by the submission
from the Department of Home Affairs.® Attached to that submission is a legal

¢ Transcript of Evidence, p. 1678.

s [1931] AC 704 at pp. 715-16. Submission no. 33, incorperated in Transcript of Evidence,
pp. 1351-52.

8 Submission no. 12, p. 12.

? Submission no. 161, p. 2.

2 Submission no. 73, pp. 3-5.
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opinion sought by the Australia Council, seemingly on the guestion whether it
could refuse to disclose material prepared in the course of considering grant appli-
cations, on the basis that defamatory comments may be contained in the material
and disclosure could thereby give rise at a later stage to litigation.® Although the
Council was advised that the exemption probably did not provide protection in
these circumstances, it is nevertheless disturbing that an agency would seek
to invoke the sub-clause in circumstances so remote from those contemplated
by the provision.

237 Sub-clause (1) could thus be deleted if sub-clause (2) provides an adequate
and acceptable standard for protecting the legal interests of the Commonwealth.
Two criticisms have been made of sub-clause (2). The first is that it incorporates
a common law standard, and to that extent could compel an applicant fo seek
costly legal advice on the definition of legal professional privilege. We have ex-
pressed in Chapter 15 our gencral objection to the incorperation of common law
standards, but in this instance we prefer that standard to sub-clause (1). We have
in mind in particular that it is a standard whose meaning and application are reas-
onably fixed and can be readily ascertained, and that the range of documents pro-
tected by the standard in the context of this Biil is few in number.

23.8 The second criticism was made by the Freedom of Information Legislation
Campaign Committee (FOIL), which claimed that sub-clause (2) could be invoked
even where there were no legal proceedings involving the Commonwealth pending
or likely.?® We doubt whether this construction is intended by the draftsman. None-
theless on a literal interpretation of sub-clause (2) it could be invoked in respect
of a document that might never be required in any judicial proceeding, and even
in respect of a document that was once relevant to proceedings that have since
terminated. However it would seem that this defect could be remedied easily by
stipulating in sub-clause (2) that the legal proceedings to which the document
relates be pending or likely. We feel that the Administrative Appeals Tribunal can
alsc be relied upon to give an appropriate construction to sub-clause (2).

23.9 Recommendations:
(a) Sub-clause 31 (1) should be deleted as redundant; and

(b) Sub-clause 31 (2) should be amended to read ‘A document is an exempt
document if it is of such a nature that it would be privileged from produc-
tion in pending or likely legal proceedings to which the Commonwealth or
an agency is or may be a party, on the ground of legal professional
privilege’,

Disclosure which would be a contempt of Parliament or of a court

23.10 Clause 35 exempts documents which have traditionally been protected
from public disclosure by judicial bodies or by Parliament and provides:

35. A document is an exempt document if public disclosure of the document would,

apart from this Act and any immunity of the Crown—

(a) be in contempt of court;

(b} be contrary to an order made or direction given by a Royal Commission or by a
tribunal or other persen or body having power to take evidence on oath; or

(¢} infringe the privileges of the Parliament of the Commonwealth or of a State or of a
House of such a Parfiament or of the Legislative Assembly of the Northern Territory.

* ibid., opinion from Messrs. Allen, Allen and Hemsley, Solicitors, Sydney.

10 Subrmission no. 9, ‘FOIL Campaign Briefing Kit’, Rupert Newsletter, Dickson, A.C.T,,
August 1978,
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23.11 Two submissions criticising this exemption were received from FOIL
and from the Deputy Leader of the Opposition, the Hon. Lionel Bowen, M.P.
Both suggested that concepts such as parliamentary privilege are too uncertain
or amorphous to be the standard for an exemption in a Bill such as this. Mr
Bowen felt that ‘the institution of Parliament [should not] be used in any way to
reduce the flow of information to the public™, while FOIL claimed that ‘there
seems to be no justification for an exemption that would convert otherwise non-
exempt material into exempt material simply because it is captured by the incerti-
tude of the commen law or the unregulated discretion of any body, be it a court
or Parllament’.**

23.12  While we sympathise with these criticisms, on balance we think it would
be contrary to accepted practice if the exemption were not included. Parliament
and the courts have unique functions, and have traditionally had powers to regu-
late their own proceedings that have been regarded as a necessary incident to their
functions. The Bill, which is designed to open to public scrutiny the operations of
the Executive, should not unnecessarily interfere with the other organs of the
State with conscquences that cannot at the outset be entirely foreseen.

23.13 'The nced for an exemption such as this is more apparent in the case of
persons or bodies having power to take evidence on oath. It would undermine the
authority of any such institution if evidence which it had ordered could be given
in camera, were simultaneously or subsequently disclosed by an associated or
different agency. Many such bodies, in order to promote a working relationship
with other groups and individuals in the community, also prefer to receive evidence
confidentially rather than relying upon their coercive powers to obtain that evi-
dence. These arrangements could be deleteriously affected if directions or orders
of such bodies were not given recognition in the Bill.

23.14 We recognise nevertheless that there is a danger inherent in paragraph
{b) of clause 35. Many of the tribunals and commissions that now have power to
take cvidence upon oath have important regulatory powers in the exercise of
which the public is greatly interested (for instance, the Trade Practices Tribunal,
Australian  Broadcasting Tribenal, Industries Assistance Commission). Public
participation is intended by Parliament to be a feature of the inquiries held by
these bodies, yet that itself can be dependent upon public access to information
that is relevant to the inquirtes. Uader the Bill, it would be theoretically possible
for a tribunal or commission to dampen the prospect of public participation by
making either a general or a questionable ruling that not only precludes disclosure
of evidence given to it, but also permits another agency to withhold information
that would otherwise be available under the Freedom of Information Act. However,
we cannot see any way of re-drafting the exemption so as to reduce this danger.
We must trust that these bodies will exercise their powers so as not to discourage
public participation; we hope this faith is not misplaced. The only other approach
would be to amend the parent statute of each of the bodies, to the effect that an
in camera ruling had to be made in accordance with the same criteria for exemp-
tions as are contained in the Bill. However, this is a large task that is beyond the
scope of our inquiry, and we must leave it to subsequent practice to see whether
a reform of such magnitude is warranted.

1 Submission ne. 2, p. L.
12 Cited footnete 10, p. 10,

254



Privileged documents

23.15 Clause 36(1) exempts from access under the legisiation a document
or a class of documents in respect of which the Attorney-General has certified
that disclosure would be conirary to the public intefest on a ground that could
form the basis for a claim of privilege by the Crown in a judicial proceeding.
The relevant provision provides:
36. (1) Where the Attorney-General is satisfied that the disclosure under this Act of a
particular document, or of any document included in a particular class of documents,
would be contrary to the public interest on a particular ground, being a ground that could
form the basis for a claim by the Crown in right of the Commonwealth in a judical proceed-
ing that the contents of the decument, or of a document included in that class, as the case
may be, should not be disclosed, he may sign a certificate that he is so satisfied, specifying
in the certificate the ground concerned, and, while such a certificate is in force, but subject
to Part V, the document, or every document included in that class, as the case may be, is
an exempt document.
Sub-clause 36 (2) extends the operation of such a certificate to a document that
is substantially identical to one referred to in the certificate.

23.16 Essentially, two reasons for this exemption have been offered. The first
is that it accords with exemption five of the United States Freedom of Information
Act which employs a comparable, common law standard (memoranda that
‘would not be available by law to a party . . . engaged in litigation with
the agency’). It has earlier been pointed out, and our own observations do
not indicate otherwise, that the United States exemption has only been applied
to material that is already protected by other exemptions in our Freedom of
Information Bill.** The second justification offered by the 1976 TDC is that
the enumeration of specific exemptions ‘carries the risk that there may be
some documents that do not fit within any of the specified categories the dis-
closure of which would cause substantial harm’.'* One would expect that
these mysterious documents could be listed at this stage (if so, appropriate
exemptions could be created); however, one department has already decided
to seek sanctuary in clause 36. The Department of Administrative Services indi-
cated that the exemption may ‘be called up, as appropriate, to ensure that material
provided to the Department as part of Procurement Demands, a quotation, a
tender bid or a contract document are adequately protected from improper dis-
closure of a confidential information’’® The Department did not contend, or
refer to any decisions which indicate that this information would be privileged
at common law. There appeared to be an assumpiion in the Department’s sub-
mission that the exemption would be available to it as easily and readily as
other exemptions—an assumption that js clearly at odds with the drafting
of clause 36, which requires that a certificaic from the Attorney-General accom-
pany any claim to exemption.

23,17 In fact, it is far from clear exactly what categories of information are
protected at common law by the rules of Crown privilege. The most useful
summary of the types of information that have hitherto been protected 1is
provided by Mr D. C. Pearce in an article “The Courts and Government Infor-
mation’.'® Mr Pearce sets out the categories of information that were hetd in

13 J McMillan, ‘Freedom of Information in Australia: Issue Closed’, Federal Law Review 8,
1977, 379 at p. 418.

11 1976 IDC Report, cited footnote 2, para. 13.1.

15 Submission no. 141, p. 6. The Department also indicated that clauses 32 and 34 may be invoked
to exempt disclosure of this information.

15 Australian Law Journal 50, 1976, p. 513,
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Conway v. Rimmer'" to be exempt and these include: Cabinet documents,'s
documents concerned with policy making within departments, dispatches from
ambassadors abroad, documents relevant to defence, reports on appointment
1o offices of importance, and other documents necessary for the proper function-
ing of the public service. Documents in which the exemption has not been
applied include commercial transactions,’® decuments produced by organisations
which serve the public but which are not part of the public service, routine
governmental reports including personnel reports. However, Mr Pearce indicates
no such lists could ever be definitive or exhaustive since the claim of Crown
privilege is one that is resolved con an individual basis depending on the facts
of the particular case. Other variables such as the competing public interests
that the Executive be able to function effectively and that the administration
of justice should not be frustrated must be balanced by the court.

23.18 Witnesses pointed to other variables. For instance, Mr Peter Applegarth,
President of the University of Queensland Public Interest Rescarch Group,
pointed out that the scope of the privilege may vary not only from case to
case but also from time fo time. In his opinion it would be wrong te assume,
on the basis of Sankey v. Whitlam®® (the Sankey case), that the rules of Crown
privilege will now be applied liberally, as ‘there could be a judicial retreat away
from the adventurism displayed in that case’.®' Mr J. Goldring in his submission
expressed the view that the exemption conflicted with the principle that justice
should appear to be done, since a member of the Cabinet (the Attorney-General)
would be certifying that & matter is subject to privilege.*

23.19  Another criticism we would add is that the exemption is now premised
upon an outmoded definition of the rules of Crown privilege. Clause 36 empowers
the Attorney-General to issue a certificate in respect of a particular document,
a document incladed in a particular class of documents, or a class of documents.
This construction is clearly based upon the view entertained in the Sankey case
that privilege could be claimed either on the basis of the contents of the docu-
ment or because the document formed part of a class of documents that deserved
protection irrespective of their contents. The High Court in the Sankey case
indicated strongly that it did not favour class claims. Stephen J held that ‘those
who urge Crown privilege for classes of documents regardless of particular
contents carry a heavy burden’.*® Gibbs ACJ commented similarly, that ‘speak-
ing generally, such a [class] claim will be upheld only if it is really necessary
for the proper functioning of the public service to withhold documents of that
class from production.” While these comments still permit the Crown to make
a class claim, the approach of the Court in that case indicates that such a claim
will be extremely difficult to sustain. As we have carlier explained (in Chapter
5), the Court rejected the idea expressed in some earlier cases that class claims
might be conclusive as applied to State papers, or Cabinet minutes and sub-
missions; and in the Sankey case the Court refused to accept a claim in respect

17 [1968] AC 910 (see especially at p. 923 (per Lord Reid) ).

15 Note however Lord Reid’s qualification on p. 952 that this limitation applied vntil such time
as they were only of historical interest.

19 However, this category may be cxempt if the transaction has political ramifications and it is
impossible to disentangle the political from the commercial aspects of the matter. See ALJ
article cited footnote 16, p. 514.

20 (1978) 53 ALJR, 11 at p. 31.

2t Transcript of Evidence, p. 1358,

22 Submission no. 15, para. 11.

22 Cijted footnote 20, at p. 31.

24 ibid,, pp. 21-22.
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of such documents. Furthermorc, Mason J indicated that in his opinion the
areas in which class claims would operate were restricted: ‘I see no reason to
extend the umbrella of non-disclosure or non-production to all documents con-
cerncd with policy making in government departments.’

23,20 In our opinion, therefore, clause 36 could undermine two principles that
are central to the philosophy of the Bill. The first is that the exemptions should,
in as certain a fashion as possible, demarcate what is publicly available and
what is not. The second is that a person need not evince any interest in or
need for a document, whereas in a privilege cluim this very factor may be salient.

23,21 Recemmendation: Clause 36 should be deleted on the grounds that it is
redundant and contrary te the principle of the Bill.

5 ibid., p. 45.
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Chapter 24

Privacy (clause 30)

Privacy-—the general issue

24,1 Both locally and internationally, there is a clear legislative and administra-
tive trend towards the protection of privacy. In our own country there has been
an insistent demand that legislation be enacted safeguarding personal privacy
since Sir Zelman Cowen, in 1969 in delivering the ABC Bover Lectures, ‘The
Private Man’, cxpressed the view that a claim to privacy is ‘one of the truly
profound values of a civilised socicty’.! Professor Cowen described how the
privacy of people is invaded by a massing army of government and officialdom,
commerce and industry, the plainly curious, mass media, computer banks, tech-
nological wiretapping and cavesdropping, wide discretionary powers of policy
entry, search and apprchension, and intrusive employment inquirics. The first
comprehensive report on the laws relating to privacy in Australia was prepared
in 1973 by Professor W, L. Morison of Sydney University Law Scheol, for the
Standing Committee of Attorneys-General.® In the main, what this report indi-
cated was that in Australia little pesitive protection or recognition is given to
privacy, either in legislation of the various Parliaments or in the common law
as developed by the courts.

24.2 Isolated legislative reforms have surfaced at the State level. For instance,
four States (Victoria, New South Wales, Queensland and South Australia)
have enacted statutes in relation to electronic eavesdropping, which make it an
offence to use a listening device to record or listen to a conversation except
in cortain circumstances. Queensiand in addition has an Invasion of Privacy Act,
1971, which regulates private inquiry agents and credit reporting agents, In
two States, Tasmania and South Australia, bills were introduced in 1974 creating
a civil cause of action for the violation of privacy. Neither Bill has been passed
at this stage.?

24.3 Privacy has also been regularly in the news during the last few years due
to the efforts of two bodies in particular, The first is the Australian Law Reform
Commission which was given a very comprehensive reference on privacy in
1976. The Commission has conducted a number of public seminars and debates
on relevant issues, in addition to publishing papers in two areas: privacy Issues
arising from the publication of personal facts, and the Census.” The most recent
publication on privacy is an extensive report, Unfair Publication: Defamarion
and Privacy, published in June 1979, that contains the Commission’s con-
clusions on that aspect of its inquiry. In brief, the Report recommends the

I The Australian Broadcasting Commission, Sydney, 1969, p. 11.
Australia, Report on the Law of Privacy, Parl. Paper 85{1973, Canberra, 1974
On State legislation, see gencrally H. Storey, Infringement of Privacy and its Remedies’,
Australian Law Journal, 47, 1973, p. 498; and Jane Swanton, ‘Protection af Privacy’, Australian
Law Journal, 48, 1974, p, 91.
Australia, Law Reform Commission, Defamation. Background paper on present law and possible
changes, Working Paper No. 4, ALRC Sydney, 1977; Defamation—options for reform, Discus-
sion Paper No. 1, ALRC Sydney, 1977, Privacy and publication—propasals for protection, Dis-
cussion Paper No. 2, ALRC Sydney, 1977; Defamation and publication privacy—-a draft uniform
bill, Discussion Paper No. 3, ALRC Sydney, 1977.
Discussion Paper No, 8, ALRC Sydney, 1979.
Report No. 11, AGPS, Canberra, 1979.
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enactment of uniform legislation throughout Australia, replacing and revising
the existing law on defemation and enabling individuals to take action with
respect to the publication abeut them of sensitive private facts. The other body
that has been active in this area is the N.S.W. Privacy Commiittee. This Com-
mittee was established in 1975, and has since actively encouraged government
and private industry to adopt voluntary cedes of conduct and to implement
guidelines relating to the collection, storage, dissemination and destruction of
information of a private nature. The Privacy Committce has also done much to
foster public interest in, and concern with, questions of privacy, by participating
in public seminars and discussions, publishing information bulletins, making
submissions to inquiries (such as our own into freedom of information), and
publishing to dalte close to fifty background papcers on privacy issucs.”

24.4 The other gencral area where developments have occurred, and to which
preliminary reference should be made, relates to personncl files. Because of the
highly personal nature of the information that these files often contain, the
obvicus career implications of such information being inaccurately maintained,
and further because of the effect that the mere existence of this information
can have on the stability of a person, much attention has focused on privacy issues
and there has been a substantial development of ideas and rules. For instance,
in N.S.W. the Privacy Committec has published draft Guidelines for the Operation
of Personal Data Systems for the use of those controlling record holdings in
the private or the public sector.® Federally, the Public Service Board has also
reached the stage of circulating for comment a draft of Guidelines on the Keeping
of Personal Records on Staff in the Australian Public Service.” The Guidelines
will regulate such matters as the nature of the information which may be con-
tained on files, correction of errors, custody of the records, disclosure to third
parties, and access by the party affected.

24.5 We mention these developments, which are not directly related to this
Bill, as we feel it is important to view an exemption like clause 30 in the light
of the wider changes that are occurring in relation to privacy. Developments
that occur in one area can clearly have an effect on the development of doctrine
in another area. For iastance, it is relevant to our inquiry that the emphasis
in the development of rules on personnel data systems appears 1o be on per-
mitting individuals to inspect their files (including adverse or critical assessments
that may be contained thereon) and on providing a mechanism for challenge
to, and correction of, allegedly false or inaccurate information. This question
of correction is taken up later in this chapter.

24.6 Another teason why we think it is important to bear in mind the general
trends in relation to privacy is that there appears to be a view in some quarters
that freedom of information and privacy are conflicting objectives: that, while
the trend of legislative and administrative reform is to safeguard private infor-
mation about individuals, this Bill seeks to create a right of access which em-
phasises the disclosure and dissemination of material. In our opinion there is
no conflict between freedom of information and privacy so long as freedom
of information legislation contains an exemption permitting the government

? The work of the Privacy Committee is well demonstrated in one of its recent publications,
N.S.W. Privacy Committee Report 1975-1978, Sydney, 1979, The published papers of the Com-
mittee are listed in that Report.

8 N.S.W. Privacy Committee, Background Paper no. 31, Sydney, The Committee, 1977.

9 See discussion in Transcript of Evidence, pp. 902-3; see also the PSB’s Submission (no. 47),
incorporated in Transcript of Evidence, pp. 8424, which discusses the PSB’s heldings of records
containing petsonal information.
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to withhold from public access information of a personal nature. Ideally, separate
legislation could be enacied, a privacy statute, placing an obligation upon the
government to withhold and safeguard personal information. We note that the
United States has adopted this course, and we return to this matter later in
the chapter.

247 Furthermore, it is our understanding of the history of the concern with
privacy that one of the main elements of that debate has been the need to
enable individuals to ascertain when information is held about them, in part
to dispel fear and ignorance, but also to enable correction of false or misleading
information. This Bill goes some way towards the pursuit of those objectives,
and to that extent is compatible with the concern for privacy. Mere is said in
the second part of this chapter about the need for some mechanism in the
Bill to enable individuals to correct information which is held about them.

Protection of privacy in the Bill

24.8 The clause proteciing documents which affect personal privacy is clause 30.
It provides as follows:

30. (1) A document is an exempt document if its disclosure under this Act would involve
the unreasonable disclosure of information relating to the personal affairs of any person
(including a deceased person).

(2) Subject to sub-section (3), the provisions of sub-section (1) do not have effect in relation
to a request by a person for access to a document by reason only of the inclusion in the
document of matter relating to that person.

(3) Where a request is made to an agency or Minister for access to a document of the
agency, or an official document of the Minister, that contains information of a medical or
psychiatric nature concerning the person making the request and it appears to the principal
officer of the agency, or to the Minister, as the case may be, that the disclosure of the
information to that person might be prejudicial to the physical or mental health or well-
being of that person, the principal officer or Minister may direct that access to the document,
o far as it contains that information, that would otherwise be given to that person is not
to be given to him but is to be given instead to a medical practitioner to be nominated by
him.

24,9 The need for this exemption is apparent, and indeed many departinents
gave examples of their personal record holdings that would clearly qualify for
exemption. Some claims were made, however, especially in the submissions from
government departments, that clause 30 is not broad enough to enable depart-
ments to protect personal information from general distribution. The Department
of Immigration and Ethnic Affairs in its submission pointed out that they had
approximately 180 000 active personal files, with information ranging from
intimate personal and family details to fairly basic passenger movement records
maintained in respect of persons entering and leaving Australia. They pointed
out that numerous persons and organisations, including debt collection agencies
and private investigators, would be interested m seeing the passenger movement
records. The Department feared that it might not be able to withhold these,
as it may not be able to establish that disclosure would involve the unreasonable
disclosure of information relating to the personal affairs of a person.!® A different
concern was expressed by the Commonwealth Employees” Compensation Tribunal.
It was indicated that a claimant is sometimes asked to leave a hearing room
when medical evidence is given about him which it is not in his interest to
hear—for example, evidence in psychiatric cases or where a claimant has a
terminal illness, However, when the Bill is enacted the Compensation Tribunal

1% Submission no. 158, incorporated in Transcrip! of Evidence, p. 2341.
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may not be able to withhold such information from an applicant, and at best
will be able to refer it to a medical practitioner chosen by him.'* The Com-
missioner for Employees’ Compensation also expressed the same fear. In addition,
that officc thought that, by combination of clauses 20 and 30 of the BIll, it
might be required to disclose a person’s compensation application to another
person with the name of the claimant deleted.’> The Commissioner felt that
this would, in any case, siill constitute an unreasonable disclosure of information
relating to the personal affairs of the person,

24.10 We do not intend in this Report to answer all of the individual criticisms
and fears which may be expressed about the operation cf clause 30. In our
opinion, after carefully considering the matter, clause 30 lays down an adequate
standard to regulate disclosure of personal information, In the cases just outlined,
the agencies will have every opportunity to present to the Administrative Appeals
Tribunal their opinions as to why disclosure would be unreasonable in the
circumstances; there is every reason why sensible argument should prevail. We
also feel many people frequently overstate the calamity that will resalt if
individuals are given access to their own files, particularly medical files. For
instance, the Department of Health strongly opposed the disclosure to patients
of the results of pathology tests and clinical notes of doctors. One of the reasons
advanced was the difficulty patients would have in correctly interpreting the
information.” By contrast, the N.S.W. Privacy Committee reported on moves
it had successfully taken to persuade hospitals to allow patients access to their
own files, either directly or via a medical practitioner nominated by the client,
and concluded that:
So far these procedures have satisfied all requests . . . Nor have we hecard of any instance
where access has had a harmful effect on a patient’s medical condition. In addition, where
psychiatric files were the subject of access requests, it was thought that granting of access
would be both tedious and fraught with difficulty. In fact, accesses have been carried out
without complications. The emerging view appears to be that those patients who wish
access to their files are few in number and are more likely to be harmed by the fear of a
secret file than by actual access.'®
Mr W. Orme, the Executive Member of the Privacy Committee. also reported
in evidence that a United States joint House and Senate study of privacy and access
reported in July 1977 that it had not been able to find a single instance where direct or
indirect access to a medical file had caused a problem.'s

24.11 We should also mention that most departments expressed satistaction with
the exemption and, indeed, we were cncouraged by the constructive attitude
that some are already adopting towards its interpretation. For instance, the Depart-
ments of Social Security and the Capital Territory indicated that they would
not confine an individual’s access to personal information created after the
date of the commencement of the Bill. They intend to show individvals their
full files.!® The Department of Sccial Security also indicated that their files will
henceforth show the decision which has been made and that staff will be pro-
vided to enable them to understand the information recorded on their files.

11 Submission no. 55, p. 3.

12 Qubmission no. 99, p. 3.

13 §ubmission no. 83, incorporated in Transcript of Evidence, pp, 1031-33; and see extensive dis-

cussion of this matter in Transcript of Evidence, pp. 1034-59.

Submission no. 87, incorporated in Transcript of Evidence, p, 496.

5 Transcript of Evidence, p. 503,

18 Sybmission no. 157 (Social Sccurity) incorporated in Transcript of Evidence, p. 2132-34; Sub-
mission no. 149 (Capita! Territory) incorporated in Transeript of Evidence, p. 2233,

id
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24.12 While, in general, submissions to the Committee were critical of the use
of qualifying adjectives like ‘unreasonable’ there seemed to be broad acceptance
that that standard was appropriate in clause 30. Mr Orme indicated that
his Committee preferred to work with broad standards of that nature, and that
in practice they could be utilised effectively on a case to case basis.!” Our only
hesitation in accepting the clause without qualification concerns the inclusion
of the words ‘disciosure under this Act’. Mr Curtis (First Assistant Sccretary,
Attorney-General's Department), indicated that this meant ‘disclosure to the
world at large’.' That is, when a request is received for information that con-
tains some personal or private details, the agency must assess whether it would
be unreasonable to disclose the information generally, rather than whether it
would be unreasonable to disclose to the particular applicant. This means that
researchers, or trade union groups, could not seck preferential access {as thev
can under the United States Act)'® on the basis that the documents requested
will be used for research purposes and not othcrwise published. While we can
see the benefit in having a clause that operates in this broader fashion, we are
inclined at the moment to rctain clause 30 as it is because of the general
principle underlying all clauses that all persons have equal rights of access, and
no person need establish a need for a document. Whether this principle should
be amended in relation to clause 30 is obvicusly a matter which can be recon-
sidered when a review of the Bill is undertaken after 3 years of operation (see
Chapter 32).

24.13 Recommendation: The privacy exemption in clause 30 should be retained
in its present form but it should be given particular attention when the legislation
is subject to its first major review.

Desirability of a Right to Privacy Act

24.14 It has been suggested to us that the Freedom of Information Bill sheuld
contain provisions designed to protect the personal privacy of those who are,
or could be referred to, in government records. We have reached the conclusion
that it is impracticable for us to make general rccommendations on the form of
privacy legislation. White the Freedom of Information Bill is simply an access
statute, privacy legislation would have objectives going far beyond access to
personal records. In general, such tegislation is designed to enable individuals
to control how, when and to what extent information about them is communi-
cated to others. Consequently, privacy legislation normally contains pravisions
designed to control the national data bank of personal information, with controls
on collection, storage, dissemination, retention and correction of personal infor-
mation. There are numerous issues arising on each of these points which this
Committee is not in a position to consider. We refer again to the fact that
the Australian Law Reform Commission presently has a reference that encom-
passes these matters.

24.15 The United States enacted in 1974 a general Privacy Act dealing with
all the matters listed in the previous paragraph. A consideration of developments
under the United States Act also suggests the difficulty of legislating generally
on privacy at this time. The United States Act, broadly speaking, imposes upon
agencies a large number of record-keeping obligations with respect to each ‘system
of records’ maintained by the agency. As many as 8000 individual systems of

17 Transcript of Evidence, p. 524.

18 Transcript of Evidence, p. 148.
18 See e.g. Getmanv. N.L.R.B. 450 F. 2d 670 (D.C. Cir. 1971).
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records have been uncovered since passage of the Act (compared to an estimated
850 before passage).?® In addition the cost of administering the Act in its first
year of operation (September 1975-Scptember 1976), excluding one-time start
up costs, was $36.59 miliion (though the cstimate had been as high as $200-$300
million per vear.” In 1977, 1417 214 requests were received under the Act
(1355515 being granted in whole or in part).”? These figures alone indicate
that there will be resource implications which will also have to be investigated
before general privacy legislaticn can be enacted.

Correction of personal files

24.16 However, there is one matter which has been suggested to us in many
submissions about which we do feel confident enough to make a recommendation,
and that is the correction of persenal files. It is convenient at the outset to sum-
marise the provisions of the United States Privacy Act on this point. An individual
is empowered to request the amendment of a record relating to him to which
he could lawfully have access under the Act, on the basis that the record or
any portion thereof ‘is not accurate, relevant, timely, or complete’. The agency
must acknowledge the request within ten working days of receipt, and thereafter
promptly amend the record or notify the individual of the refusal, the reasons
therefor, and of the right to seek a review of the refusal. If an internal review
is requested, this has to be completed within thirty days. Judicial review is
thereafter available if the applicant is dissatisfied. In addition, an applicant who
has been unsuccessful on an internal review may file with the agency a concise
statement setting forth the reasons for his disagreement with the decision of
the agency. If the disputed information is thereafter disclosed, the disputed
portions must be noted and the applicant’s statement must be appended; the
agency may also append a concise explanation as to why the applicant’s request
was rejected. Further, any correction or notation of a dispute must be notified
to any person to whom the record was earlier disclosed, where an account of
that disclosure has been maintained. If the earlicr recipient of an amended
record was also a Federal agency, {t must amend its record accordingly.

24.17 We are of the opinion that a similar scheme modified to complement Aus-
tralian legislative provisions should be contained in the Freedom of Information
Bill. Following are the main features which in our opinion should be inserted
in the Bill:

(a) the right of correction should apply to any personal information of a
factual nature contained in a document which is public or has been
released or obtained under the Freedom of Information legislation. That
is, the right of correction would be tied to the release of information
under the Freedom of Information Bill. No additional right of access
would be created for the purpose of enabling a person to ascertain whether
information is liable to correction.

(b) The right of correction should extend to those prior documents to which
we have recommended in Chapter 14 that access should be granted.

20 United States, University of Missouri, School of Journalism, Freedom of Information Centre,
FOT Digest, 18, January-February 1976, No. 1, p. 2.

1 See Submission by K. P. O’Conner (no. 88), incorporated in Transcript of Evidence, p. 337.

21 Report compiled by the Office of Management and Budget presented to President Carter on
20 July 1978—see Access Reports, Newsletter on Freedom of Information and Privacy, 8 August
1978.

264



(¢) Information shouid be subject to correction on the grounds that it is
inaccurate, or is incomplete and would give a misleading impression. We
do not recommend that the other grounds stated in the United States
Act, ‘relevance’ and ‘timeliness’ be adopted in Australia. Those standards
have meaning only in the context of their Act when read with other
provisions which regulate the nature of the information which depart-
ments may collect, and the purposes for which they may retain that
information.

(d) Basically the same access procedures and time limits in the Freedom
of Information legislation should apply to the right of correction as are
applicable to requests for information generally.

(¢) The same mechanisms available under the Freedom of Information legis-
lation for an applicant to challenge an adverse decision—that is, internal
review, complaint to the Ombudsman, and appeal to the Adminisirative
Appeals Tribunal—should also apply to the right of correction.

(f) An applicant whose request that a record be amended has been rejected
should be permitted (as in the United States) to lodge on the record
a concise statement of the reascns for his disagreement.

(g) While it is difficult to reproduce in Australia the United States stipulation
that earlier recipients of information be notified of any correction or
notation of dispute, as, unlike the United States, no record of disclosures
is required to be kept in Australia the Bill should contain an exhortation
to the effect that agencics should make all practicable efforts to notify
significant changes or notations to earlier known recipients.

(h) To ensure that these provisions are manageable, we recommend that
the right to seek correction of records should be limited to Australian
citizens and permanent residents.

24.18 Recommendation: The Bill shovid be amended to incorporate a system
whereby rights are conferred upon Australian citizens and permanent residents to
request the correction of inaccurate or misleading facts concerning personal in-
formation pertaining to the applicant,
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Chapter 25

Commercially sensitive and other
confidential information (clauses 32 and 34)

25.1 In this chapter we deal with the need to balance the interests of commercial
undertakings which have supplied material to government agencies and the
interests of members of the public in gaining access to that information. There
are two key provisions of the Bill relevant to this issue; namely, clause 32 con-
cerning documents relating to trade secrets and clause 34 concerning material
obtained in confidence. The relevant provisions in clause 32 provide:

32. (1) A document is an exempt document if its disclosure under this Act would disclose

information concerning a person in respect of his business or professional affairs or

concerning a business, commercial or financial undertaking, and—

(a) the information relates to trade secrets or relates to other matter the disclosure of
which under this Act would be reasonably likely to expose the person or undertaking
unreasonably to disadvantage; or

(b} the disclosure of the information under this Act would be conirary to the public
interest by reason that the disclosure would be reasonably likely to impair the ability
of the Commonwealth or of an agency to obtain similar information in the future,

252 The overwhelming flavour of the submissions received as regards both
these clauses has been one of concern on the part of the business organisations
that, irrespective of how broadly these provisions are drafted and subsequently
interpreted, they will not necessarily be invoked by public servants responding to
requests for access to such material. Thus the Committee was told in a submission
by one corporate witness:
We have some concern however as to the possibility that data supplied by us in confidence
or otherwise to a Government agency will be disclosed by that agency under the provisions
of the proposed Act without consultation with us about the repercussions such disclosure
may have on our business activities. . . . Our concern relates to the potentjal use by trade
competitors as distinct from legitimate use by the Agency involved.!

We were advised by the Attorney-General’s Department that clause 32 was
intended to protect not only information obtained by a government agency from
outside sources but also information concerning the agency itself in respect of
any business, cornmercial or financial undertaking in which it might be engaged.
The Department has admitted, however, that clause 32 does not clearly have that
effect, a view which the Committee shares.

25.3 In this matter we have some sympathy with the view expressed by the
Australian National Airlines Commission in a submission to us:

Information required to be disclosed under the Act or by order of the Tribunal would
often be information not only of the Commission but also information supplied by
customers, suppliers, business associates, partners in joint ventures or companies in which
the shareholding is not totally owned by the Commission. Although Clauses 29, 32 and
34 on a superficial examination appear to afford some relief in this area, any decisions
made by the Commission to withhold access to information on the grounds specified in

1 Submission no. 123 by Dow Chemical (Australia) Limited incorporated in Transcript of
Evidence, p. 1150.
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these Clauses would be reviewable by the Tribunal. This would have a serious impact on
the C(?mmlSS]OH’S business relationships, as companies and individuals would be loath to
enter into arrangements or deal with us.?

This concern arises from the provision in clause 12 that nothing in the Bill is
intended to prevent or discourage agencies from giving access even to exempt
documents where they can properly do so. As a result, material which may include
a trade secret or, which, if disclosed, may expose a person or undertaking unreason-
ably to disadvantage or impair the ability of the Commonwealth or of an agency
to obtain similar information in the future might still be lawfully disclosed
noiwithstanding any harm which could result.

25.4 We readily concede that these concerns have some validity. We note that
there is strong evidence that the United States legislation has been used for pur-
poses of industrial espionage. Figures published by the United States Food and
Drug Administration (FDA) indicated the receipt of some 20 000 requests under
the Freedom of Information Act in 1973, Of these, 86% were from industry and
private attorneys, while only 14% were from the general public, consumers, press,
health professionals and scientists. The FDA suggested that the large bulk of
these requests were associated with industrial espionage in which many com-
mercial firms engage.?

25.5 Nevertheless, these legitimate fears do not justify granting a complete veto
over the release of commercial information to the supplier of that information,
a course which was urged upon us by some witnesses, The Committee takes the
view that there is no right to total corporate privacy. Business corporations are
created under Federal and State laws and are properly subject to regulation by
governments for the common good. A corollary of this is the public’s right to know
how well that regulation is being carried out on its behalf. In the words of
Theodore Roosevelt, corporations ‘exist only because they are created and safe-
guarded by our institutions; and it is therefore our right and our duty to see that
they work in harmony with those institutions’.* It would be totally unacceptable
to allow a situation in which a corporation could prevent the public disclosure, for
an indefinite period, of information provided by it to a government agency (in
many cases with a view to receiving some benefit) simply by marking the docu-
ments in question as confidential. Yet this is a view which was put to us by a
number of corporate witnesses.

25.6 The Committee does not doubt, however, that the suppliers of com-
mercially sensitive information should be afforded some protection against dis-
closure of material which falls within the categories listed in clause 32. The
difficulty lies, of course, in determining the extent of protection to be afforded
so as not to negate the legitimate interests of other members of the public in
gaining access to some material supplied by business organisations which the Jatter
might prefer not to be disclosed. The conferral of a right on the suppliers of
information to limit or deny access by others to that information, or at least
to be a party to the access decision, is generally referred to by the title of
‘Reverse-FOI' signifying that the right is the antithesis of a right to freedom of
information. In the remainder of this chapter we discuss in turn, Breach of Confi-
dence (clause 34), Trade Secrets {(clause 32) and ‘Reverse-FOT'.

* Submission no. 166, p. 3.

3 Submission no. 123 incorporated in Transcript of Evidenice, pp. 1195-96.

4 First message to Congress (1901) quoted in M. V. Nadel, ‘Corporate Secrecy and Political
Accountability’, Public Administration Review 35, Jan~Feb. 1575, pp. 14-23,
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Breach of confidence
25.7 Clause 34 provides:

A document is an exempt document if its disclosure under this Act would constitute a

breach of confidence.
The Committee has had some difficulty in determining the meaning of this clause
The difficulty arises from the fact that ‘breach of confidence’ is the name given to
an equitable doctrine which enables people to sue in the courts in respect of
the disclosure of confidential information supplied by them. It is by no means
clear, on the face of it, whether or not clause 34 is intended to be confined to this
actionable breach of confidence or whether it is intended to enable exemption to
be claimed in respect of every document held by agencies as to which the author
sought that it be treated in confidence.

25.8 The Explanatory Memorandum® does not resolve the ambiguity as to what
was intended. On the one hand it states that this exemption ‘extends to protect
confidentia] information that might not be covered by [the trade secrets and
personal privacy exemptions] if it can be shown that disclosure of the information
would amount to a breach of confidence’.® This suggests that actionable breach
of confidence is intended. On the other hand the Explanatory Memorandum relies
on the recommendation of the 1976 Interdepartmental Committee Report which
argued for the recommendation on the basis that ‘an understanding that infor-
mation is being supplied on a confidential basis ought to be respected’.” Whatever
else might be uncertain about actionable breach of confidence it is at least clear
that it does not encompass every understanding of confidentiality on the part
of the submittor. The wide view put forward in the 1976 Interdepartmental
Committee Report was, however, rejected as the basis of clause 34 by Mr L.
Curtis of the Attorney-General’s Department who appeared before us. On the
subject of clause 34 he put the following view:
Clause 34 was intended to operate only in those cases where the law would now restrain
disclosure as a breach of confidence. That is, the information must be inherently of a
confidential nature, it must have been given and received either in an express or implied
undertaking of confidentiality, and the disclosure of the information must result in some
detriment, not necessarily a financial detriment, but some detriment to the party who
disclosed the information. That is, it must continue to remain information inherently of
a confidential character. That was what those words * breach of confidence * in clause 34
were intended to mean and those canditions would not be satisfied simply by a department
saying to somebody who was providing information from outside or providing a document
from outside: * We will treat this in confidence *.5

25.9 As regards actionable breach of confidence, the clements of which are stated
in the above quotation, the Committee notes that confidential information in this
context is confined to facts, schemes or theories which the law regards as of
sufficient value or importance to afford protection against use of them by the
defendant otherwise than in accordance with the plaintiff’s wishes. In its present
state of development, the law of confidential information has been limited almost
entirely to the category of trade secrets. It has been suggested that actions in the
courts to enforce this type of confidence have resulted from the delays, incon-
veniences and uncertainties of the patent system in both Australia and Britain.®

5 Australia, Freedom of Information Bill 1978 Explanatory Memorandum, Canberra, 1978.
¢ ibid., para. 127
T Australia, Report of the Interdepartmental Committee on Policy Proposals for Freedom of
Information Legislation, Parliamentary Paper no. 400/1976, Canberra, 1977, para. 12. 16.
8 Transcript of Evidence, pp. 82-83.
See R. P. Meagher, W. M. C. Gummow and G. R. F. Lehane, Equity: Doctrines and Remedies,
Butterworths, Sydney, 1975, p. 713,
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The other type of confidence protected by the equitable doctrine is private demestic
secrets. The best-known recent example of this type is recorded in Argyil v.
Argyll," where the plaintiff obtained an injunction restraining publication of
newspaper articles by her divorced husband dealing with secrets of the plaintiff’s
private life communicated to her spouse during their marriage.

25,16 We are concerned that the existence of a clause open to such potentially
wide interpretation as clause 34 could lead to abuses such as the covering up of
acts of maifeasance or the denial of access tc material held by government and
indicating malfeasance in either the public or private sector. Against this it might
be argued that the law of breach of confidence does in fact make allowances for
such a situation in that it does not protect conduct of this kind.

25.11 In a document provided to the Committee by the Attorney-General™
there is a helpful discussion of the law refating to confidentiality, in which it is
suggested that the courts have made it clear that the law of confidentiality does
not protect misconduct. Thus in Gartside v. Ouwram, Wood V.C. said: ‘There is
no confidence as to the disclosure of iniguity.’'* The English Court of Appeal
applied this principle in Initial Services Ltd v. Putterill'® a case where an employee
disclosed an alleged breach of the Restrictive Trade Practices Act by his employer.
Lord Denning, M. R. rejected a suggestion that the public interest in disclosure of
confidential information was limited to cases where the person whose confidence
has been breached has been ‘guilty of a crime or fraud’. He said that ‘it extends
to any misconduct of such a nature that it ought in the public interest to be
disclosed to others’.!* While we find these judicial pronouncements reassuring as
far as they go, they are not of sufficient number, precision, weight or authority in
Australia to persuade us of themselves that a breach of confidence exemption in
alt conceivable cases would not be open to abuse by governments anxious to avoid
embarrassing disclosures.

25.12 The Explanatory Memerandum is instructive in demeonstrating the lack
of any clearly perceived category of information for which it is necessary to
have a separate breach of confidence exemption. It states in paragraph 12.8:

This clause therefore overlaps with clause 30, relating to personal privacy, and clause 32,
relating to business privacy, but extends to protect confidential information that might
not be covered by those clauses if it can be shown that disclosure of the information would
amount to a breach of confidence,

The document from the Attorney-General’s Department referred to in paragraph
25.11 also makes it clear that most grounds that would serve as the basis for an
action for breach of confidence would be covered by clauses 30 and 32. The
document points out that confidential material of the kind protected by the Court
in the Argyil case would clearly be covered by clause 30. Tt also states that business
or commercial information of the kind protected by the courts in breach of con-
fidence actions would be capable of protection from mandatory disclosure under
clause 32 of the Bill,

10 13967] Ch. 302.

il Paper prepared by the Attorney-General’s Department dated 9 May 1979. The paper covers
ctauses 23, 26, 27, 32 and 34, together with a detailed paper on breach of confidence.
(Committee Document no. 88).

12 (1856} 26 L.J. Ch. 113, at p. 114.

13 [1968] 1 Q.B. 396.

14 jbid., p. 405.
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25.13 1In our view there are no areas of necessary confidentiality which
would require the existence of this clause. Confidential matter referred to
the Commonwealth by the States would be covered by the exemption in paragraph
23 (1)(b) which is discussed in Chapter 17 of our Report, Examples of other
areas of confidentiality were raised in the document provided to us by the Attorney-
General. These were the protection of Aboriginal tribal secrets; artistic assessments
by experts of works of art under consideration for purchase; confidential reports
of referees on applicants for appointment; confidential reports on applicants for
government grants for artistic purposes; and information of a technical kind
produced by a non-commercial research organisation such as a unjversity. We are
satisfied that each of these could be protected under some other provision in
the Bill and are not of themselves sufficient to warrant the retention of clause 34,

25,14 Thus, Aboriginal tribal secrets!® are sufficiently important to warrant
exemption by inclusion in the schedule which we recommend should be included
in the Bill to list those matters exempted under clause 5. We have discussed
the protection from disclosure of assessments of works of art which the Govern-
ment is considering purchasing, elsewhere in our Report (see Chapter 22), and
it is our view that such assessments could be protected from disclosure under
clause 26 which exempts matter in the nature of opinion or advice prepared or
recorded in the course of, or for the purposes of the deliberative processes involved
in the functions of an agency or minister, the disclosure of which would be
contrary to the public interest. Such assessments could also, if necessary, be
protected under clause 29 insofar as they pertain to the Commonwealth’s property
interests (see also Chapter 22). Reports of referees on applicants for appointment,
or on applicants for government grants for artistic purposes, given in confidence
would also fall within the terms of clause 26, or alternatively, would be exempted
under clause 29, which we have recommended (see Chapter 22) should be
amended to cover the disclosure of matters affecting personnel assessment.

25,15 There may be some such assessments which would not fall within any
of the exemption provisions. In that case, the possibility of defamation would
arise. We discuss that issue in Chapter 9.

25.16 The final example put forward in the Attorney-General’s paper was infor-
mation of a technical kind produced by a non-commercial research organisation
such as a university, Such information cculd be protected in a number of ways;
for example, by applying for a patent thereby invoking the protection of the patent
legislation. In some cases the secrecy provisions of the Australian Research
Grants Council legislation would operate to protect such information. Some such
badics, for example, the Australian National University, could come within the
definition of ‘prescribed authority” in clause 3 (1), thus bringing them within
the definition of ‘agency’. If the body in question were an agency, it could claim
exemption from disclosure of the information under clause 29. In the last resort
we are of the view that it would be possible to specify a class of documents to
cover such information for inclusion in the schedule under clause 5.

2517 In summary, we reject as totally inappropriate any provision
which could enable exemption to be claimed for any document which the
author wished to be treated in confidence. To vest such a veto power in individuals
supplying information to government agencies, whether voluntarily or by force of
statute, would be inimical to the interests of the wider community, Moreover, one

18 Protected under the law relating to breach of confidence in Foster v. Mountford and Righy Lid
(1977} 14 ALR 71.
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of the necessary conditions to be satisfied when applying the law relating to con-
fidentiality is that the matter is inherently confidential. That is, it is not sufficient
that the matter be treated as cenfidential by the person conveying it; an objective
test must also be applied to determine whether the information should be treated
as confidential. In this context we note the view of the Attorney-General’s Depart-
ment that a ‘unilateral declaration of confidentiality, for exampie by a person
marking any document he forwards to a Government agency ‘Confidential’ regard-
less of its contents, would not, therefore, by itself be sufficient to invoke clause
34.1% But we would go further and assert that, as the matters currently covered
by the law of breach of confidence are narrower in scope than clauses 30 and 32,
the need for a separate breach of confidence exemption has not been made out.

25.18 Our decision to recommend the deletion of clause 34 is reinforced by
the view of the Department of Business and Consumer Affairs which stated in a
submission to us that ‘the analysis required to assess the law of breach of con-
fidence (clause 34) is complex and resources will certainly not enable it to be
undertaken in other than a few cases’.’” If, in the future, it becomes apparent
that there are specific kinds of confidences deserving of protection and which are
not protected within the legislation then amendments should be made at that time
to cover such confidences.

25.19 Recommendation: Clause 34 of the Bill, exempting documents the dis-
closure of which would constitute a breach of confidence, should be deleted.

Trade secrets

25.20 While the marginal note to clause 32 of the Bill refers to ‘trade secrets,
etc.’, the exemption is considerably broader than the common law definition of
trade secrets. It relates also to other matter the disclosure of which would be
reasonably likely to expose unreasonably to disadvantage, a business, commercial
or financial undertaking or a person in respect of his business or professional
affairs. It also encompasses the disclosure of information *which would be contrary
to the public interest by reason that the disclosure would be reasonably likely to
impair the ability of the Commonwealth or of an agency to obtain similar infor-
mation in the futurc’. Both these elements of clause 32 are of potentially wide
ambit. Not surprisingly, the business sector has not expressed any concern that
the clause is drafted too narrowly so as not to include certain information which
should be exempted. Rather, their fears in respect of clause 32 have focused
solely on whether or not public servants making the decislons on access requests
will in fact invoke the exemption. This is further discussed later.

25.21 In Chapter 12 we recommend that the inhibiting effect of disclosure on
the supply of simitar information in the future should not be regarded in all
cases as a valid reason for exempting an agency or class of documents from the
operation of the Bill. We noted that the subjective judgments involved in making
such decisions provided scope for excessive use of an exemption of that nature.
By contrast, we consider that the danger of excessive invocation of this exemption
is considerably less for the more limited category of documents concerning business,
commercial or financial undertakings, Furthermore, it is to be expected that
public servants might not have the same vested interest in claiming exemption for
documents submitted from outside an agency as they would have for documents
prepared by their colleagues. This factor may give some comfort to those persons

18 paper by Attorney-General’s Department, cited footnote 11, ‘Breach of Confidence’ paper, p. 8.
17 Submission no. 165, p. 2.

272



secking access to such documents, but may be a cause of concern to those supplying
the information. We believe that the interests of the two groups should be
reconciled by ensuring that decisions as to whether or not disclosure of a docu-
ment would, for example, expose a commercial undertaking unrcasonably to dis-
advantage should be made only after the suppliers of information and those seeking
access have both had the opportunity to put their view., The method of con-
sultation which we propose is the subject of the next section on Reverse-
FOI. So long as thesc rights are guaranteed, we believe that the wording of clause
32 is appropriate as it stands.

Reverse-FOI

2522 Reverse FOI is the term used to describe the process whereby the supplier
of information to an agency sceks to limit or deny access to that information to
others, or at least to be a party to the access decision. In the United States a type
of law-suit has grown up known as a ‘Reverse-FOIA’ action because the supplier
sues to prohibit the disclosure of information it had provided to the government.
There is no provision in the United States for this type of action and its develop-
ment has depended upen the willingness of United States courts to find jurisdiction
for entertaining a Reverse-FOIA lawsuit. However, a recent decision of the United
States Supreme Court, Chrysler Corporation v. Brown'® discussed further below,
has held against Reverse-FOIA actions in that country.

2523 1In terms of the history of the United States legislation, Reverse-FOIA
suits are a relatively recent development. The United States Freedom of Infor-
mation Act came into operation in 1967, yet it was not until 1973 that the first
Reverse-FOT decision was given. Some figures from recent years are significant
indicators of the development of the action. The United States Department of
Justice has reported that some 76 cases were instituted in 1976, 63 in 1977 with
an estimated 111 in 1978.2® The United States experience has been that the over-
whelming majority of these cases is concerned with releasc of business information.

25.24 An obvious prerequisite to the institution of a Reverse-FOI suit is notice
to the supplier from the agency which has received a request for information. In
the United States there is no legislative requirement that a supplier be given notice
that disclosure of information supplied by it is under consideration by an agency.
Nor has any court held that notice is required by due process.

2525 Nevertheless, as the 25th Report by the Committee on Government
Operations of the United States House of Representatives points out, notice serves
an important and useful purpose, as it allows suppliers of information an oppor-
tunity to object to the unwarranted disclosure of information by agencies and to
take action to prevent it.2® At the same time notice can be of considerable
advantage to the agency faced with the disclosure decision. Frequently the issues
raised by a request for a business document will be complex and the agency’s
consideration of the factors leading to a disclosure decision can be assisted by
hearing the views of the supplier. An example could be where one piece of
information in isolation may seem innocuous, yet the supplier may be able to show
that when several such isolated items are collected and put into context they have
a significant and detrimental impact on the affairs of the supplier.

18 (1979) 47 Law Week 4434 (U.S. Court of Appeals).

1% Jnited States, Twenty-fifth Report by the (House) Committee on Government Operations,
Freedom of Information Act Requests for Business Data and Reverse-FOIA Lawsuits,
Washington, 1978, p. 54.

20 jbid., p. 27.
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25.26 In fact, despite the absence of any legal requirement in the United States,
it has become almost universal practice among agencies to give notice to suppliers
of business information before a disclosure decision is made. In our view, there
are sound reasons for including in the Australian Bill a requirement that agencies
should give notice of a request for access and the opportunity for consultation
to suppliers of confidential business information and also, in the case of infor-
mation supplied by the States, to State governments and their authorities (see
Chapter 17).

25.27 At the beginning of this chapter, we referred to the legitimate concern
of business organisations to protect from disclosure some of the information they
supply to government, whether in fulfilment of some statutory obligaticn or in
seeking some government benefit, It is because we accept the legitimacy of the
concern that we are convinced of the need for a formalised system of notice, with
the opportunity of appeal by the supplier against an agency decision to disclose
in the form of a Reverse-FOI mechanism. This appeal would be to the Adminis-
trative Appeals Tribunal.

25.28 Leaving aside the area of Commonwealth-State relations, this obligation
on agencies to notify suppliers of the receipt of a request for access to infermation
supplied by them, to provide them with the opportunity for consultation and (if
the supplier opposcs the intended release by the agency) to notify them of the
intended release of the document only ariscs for documents for which confidential
treatment is sought by a person in respect of his/her business or professional
affairs or by a business, commercial or financial undertaking. Upon notification,
these persons, if they wish to maintain their claim for confidentiality either in
consultation with the agency or in subsequent appeal procedures, must seek
exemption under clause 32. That is, they must allege that at the time of the request
the document contains information which is a trade secret or whose disclosure
would be reasonably likely to expose them unreasonably to disadvantage.

25.29 Our views are reinforced by our consideration of developments in the
United States. The United States Act has no provision for notice of intended
disclosure toc be given to the supplier and no provision for Reverse-
FOI. Yet experience of the operation of the United States legislation has
led to the development of both. The recent decision of the United States Supreme
Court in Chrysler Corporation v, Brown, is further evidence, in our view, of the
need to give statutory sanction to Reverse-FOI. In that case, the Supreme Court
rejected the existence of a Reverse-FOIA procedure in the United States, holding
that the United States Act is exclusively a disclosure statute and gives suppliers
of information no private right of action to prevent disclosure. The concern of
Congress had been with the agency’s need or preference for confidentiality; the
Act by itself protects the interest in confidentiality of private entities submitting
information only to the extent that this interest is endorsed by the agency collecting
the information.

25.30 We note that in the paper from the Attorney-General’s Department there
is support in principle, although with some reservations, for consultations between
government agencies and individuals or business agencies for the purpose of
deciding questions of access.?! The principal reservation expressed is the possibility
that a supplier consuited over a disclosure relating to business information could
in the course of consultation indicate that it could not supply similar information

1 Paper by Attorney-General's Department, cited footnote 11, pp. 10-11,
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in the future if its documents were disclosed, thereby bringing the situation within
the scope of paragraph 32 (1)(b). The Committee acknowledges this as a possi-
bility. However, it is our view that paragraph 32 (1) (b} should be interpreted to
cover such situations as industry surveys where an agency sceks information
from a number of organisations on a basis of confidence with the understanding
that it is for survey purposes only and will not otherwise be revealed. Generally, we
would not see paragraph 32 (1)(b) applying to individual organisations. Rather
the tests to be applied in the case of individual organisations would be whether
the information related to trade secrets or to other matter whose disclosure
would be reasonably likely to expose the organisation unreasonably to disadvantage.
Certainly we would not expect the test of future availability of similar information
laid down in paragraph 32 (1)(b) to be invoked in cases where the information
sought to be disclosed had been provided in pursuit of some statutory obligation
or in the expectation of receiving some government benefit or assistance.

25.31 Another matter which needs to be referred to js the cost of Reverse-
FOI procedures. The evidence in the United States indicates that the cost of
Reverse-FOI can be very high. In our view, the United States experience is not
an accurate guide in the arca of costs and should not be used to preclude any
attempt at institution of notice and Reverse-FOT procedures here. This view is
based on a number of factors. First, the much greater scale and complexity of the
United States corporate world compared to our own means that costs are propor-
tionately greater cven before other factors are taken into consideration. This scale
and complexity means that the process of deciding whether disclosure will reveal
trade secrets has been longer and consequently more costly than would be the case
in Australia. As well, the costs of litigation in the United States are greater than
in Australia. In addition, the Reverse-FOT process in the United States has grown
within the established court system, with all the attendant legal formalities and
delays of the adversary process. Our recommendations envisage referral of
Reverse-FOI matters to the Administrative Appeals Tribunal, a more informal
administrative review body used to dealing expeditiously with such matters. This
should be a significant factor in reducing costs.

25.32 Recommendation: The Bill shoeld be amended to include provision for:

(a) notification by an agency to the supplier of documents which come within
the terms of clause 32 that the agency has received a request for access
to those documents and seeks the supplier’s view as to whether disclosure
should occur;

(b} {further notification to the supplier where the agency after consultation has
decided to go ahead with disclosure; and

(¢) a recognised right of Reverse-FOI by means of an appeal to the Adminis-
trative Appeals Tribunal by the supplier against intended disclosure.
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Chapter 26

National economy (clause 33)

26.1 Clause 33 provides that:

A document is an exempt document if its disclosure under this Act would be contrary

to the public interest by reason that it would be reasonably likely to have a substantial

adverse effect on the national economy.
The Explanatory Memorandum does not amplify the meaning of the clause; it
simply refers in paragraph 125 to the recommendation of the 1976 Interdepart-
mental Committee Report. The 1976 IDC Report! does not put forward any
arguments of substance in favour of such an exemption, merely stating that it is
‘desirable’. The 1974 IDC Report? did not contain a national economy exemption,
The 1976 IDC Report noted that in the 1974 IDC Repert the provision enabling
deferment of access to a document where premature disclosure was not in the
public interest would have enabled a document to be withheld where premature
release would have been contrary to Australia’s economic interests. The 1976
Report then states the Interdepartmental Committee’s view that it is preferable,
where possible, to specify the public interest which is necessary to be protected
by an exemption category.?

26.2 The Committee fully accepts the need to protect Australia’s vital economic
interests. However, in our view this can be achieved without the use of a clause as
wide and as vague as clause 33. We agree with the view expressed in the Australian
Council of Trade Unions’ (ACTU) submission to us that the clause is ‘too broadly
framed’.* We foresee difficulties in determining in particular situations whether
the release of a document or documents would be ‘reasonably likely’ to have a
‘substantial adverse effect’ on the national economy. Although similar tests apply
in other exemption clauses (e.g. clause 31), we take the view that the width
and vagueness of the interest sought to be protected by clause 33 (i.e. the ‘naticnal
economy’) could lead to a presumption on the part of officials in favour of with-
holding information. Such an undesirable development would be quite contrary
to the spirit and intention of the legislation. A further difficulty lies in the fact
that effects on the national econcmy need not be solely the result of economic
action; political action which bears no direct relationship to economic affairs
can have an effect on the economy.

26.3 The Committee reccived evidence from the Secretary to the Treasury.®
It is our impression, based on that evidence, that the Treasury would not seek
to rely very much on clause 33 but is satisfied that other exemption clauses will
be adequate to protect vital economic information. We share that view and feel
that it is preferable to rely on those clauses rather than an exemption of the width
and vagueness of clause 33. It is our firm belief that exemptions should be kept

-

Australia, Parliament, Policy Proposals for Freedom of Information Legisiation: Report of
Interdepartmental Commitree (1976 IDC), Parl. Paper no. 400/1976, Canberra, 1977, para.
12,20,

Australia, Attorney-General’s Department, Policy Proposals for Freedom of Information
Legislation: Report of Interdepartmental Commitree, Canberra, AGPS, 1974,

1976, TDC, cited footnote 1, paras. 12.18 and 12.19.

Submission no, 152, p. 8.

Transcript of Evidence, pp. 1684-1726.

[
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to a minimum. Accordingly we do not see the need for continuing the existence
of an exemption clause whose purpose can be adequately served by other exemption
clauses which, in our view of the legislation, should continue in the Bill,

26.4 The clauses which can be used to protect vital economic information
which the national interest would require to remain undisclosed are clauses 19,
23, 24, 26 and 29. Clause 19 which is discussed in Chapter 10, permits the defer-
ment of access to a document by the minister or an agenicy until the happening
of a particular event (including the taking of some action required by law or some
administrative action), or until the expiration of a specified time where it is
reasonable to do so in the public interest or having regard to normal and proper
administrative practices. (Obvious examples to which this would apply are changes
in sales tax or custom duties or changes in the exchange rate.)

26.5 Clausc 23 exempts, among others, documents whose disclosure would
be contrary to the public interest because their disclosure would be prejudicial to
Commonwealth-State relations or would divulge information communicated in
confidence to the Commonwealth Government by a State government. It is dis-
cussed in detail in Chapter 17, and it is sufficient to note here that it would be
adequate to protect details of sensitive economic matters involving the Common-
wealth and States.

26.6 Clause 24 provides exemption for Cabinet documents (see detailed dis-
cussion in Chapter 18), and it is clear that sensitive economic documents which
have been the subject of Cabinet deliberations or which a minister proposes to
submit to Cabinet would come within its terms.

26.7 Clause 26, the internal working documents exemption which we discuss
in detail in Chapter 19, clearly provides any necessary protection to those docu-
ments containing economic information the disclosure of which weuld be con-
trary to the public interest and which contain opinion, advice or recommendation
or details of consultations or deliberations and which are part of the deliberative
process. Documents such as option papers put by officials to a minister on matters
like movements in bank lending rates or sales or excise tax would probably come
within the scope of this clause.

26.8 Clause 29 (see Chapter 22 for detailed discussion) provides exemption for,
among other things, documents the disclosure of which would be contrary to the
public interest because disclosure would have a substantial adverse effect on the
financial interests of the Commonwealth. It is arguable that this clause also
contains scope for protection of matters which would adversely affect the national
economy. Here we are referring to matters such as a sale or acquisition of land
Or property.

26.9 In concluding that there is no need for a specific cxemption to protect the
national economy, we note the concern expressed in several submissions at the
width and potential for abuse of this clause.® In its submission, the ACTU, an
important national organisation in the context of economic debate in this country,
made the following statement as part of its argument against the inclusion of
clause 33 in the Bill:

The Treasury’s penchant for secrecy is well known. Treasury’s attitude to disclosure of
information—combined with the fact that, with the possible exception of the Reserve

& c.g. Federation of Australian Commercial Television Stations (FACTS), Submission no. 143,
Australian Councif of Trade Unions (ACTU), Submission no. 152.
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Bank, there is no public body responsible for research inte macroeconomic problems that
has any degree of independence with regard to publication means that policy development
is unduly inhibited. The development of ideas which would arise from a greater knowledge
of the factors influencing Australia’s political economy is constrained by the present
inaccessibility of much official information.?

26,10 Locking to the experience of other Western democracies with freedom
of information legislation, we observe that while all acknowledge that vital
economic information must at times be protected from public disclosure, some
countries feel it necessary to specily a national economy exemption and others
do not. Countries which specify such an exemption are The Netherlands, Denmark
and Sweden. In The Netherlands legislation®, article 4 provides that information
need not be divulged if its importance does not outweigh specified interests, one
of which is the ‘economic and financial interests of the State’. The Danish legis-
lation” has a similarly broad exemption providing that documents can be with-
held out of consideration to ‘the public’s economic interests’ or ‘the accomplish-
ment of public control, regulation or planning activities’. The Swedish Act exempts
documents whose release would cause damage to ‘the national economy or the
proper progress of industry’.1®

26.11 The United States, on the other hand, has not felt it necessary to specify
a national economy cxemption. There zre significant differences between the ways
in which economic policy is framed in Australia and the United States; for
example, in the United States the President (who is not subject to the legislation)
has the primary responsibility for prurning the Budget. Nevertheless important
United States economic agencies such as Treasury and the Internal Revenue Service
are subject to the legislation. Yet there is nothing to indicate that the United States
economy has suffercd substantial adverse effect because of the absence of a
national economy exemption. With this in mind, and our desire to keep exemption
ciauscs to a minimum, we arc confident that clause 33 can be deleted from the
Bill without endangering Australia’s vital economic interests.

26.12 Although we do net endorse it as a replacement for clause 33, it is
interesting to note that the Minerity Report Bill has a provision equivalent to
clause 33 which seeks to protect the ‘legitimate cconomic interests of Australia’,
It is much less broad than clause 33 and provides examples of the sorts of
documents which should properly be protected from disclosure. We draw attention
te it as a possible alternative to clause 33 if a national economy exemption of
some sort is required. The relevant parts of the clause are in the following terms:

36. An agency may refuse to disclose a document as follows:

{a) a document the premature disclosure of which could be reasonably expected to have
a substantial adverse effect on the legitimate economic interests of Australia, for
instance, by revealing consideration of a contemplated movement in Bank interest
or tariff rates, in sales or excise tax, the imposition of credit controls, a sale or acquisit-
ion of land or property, urban re-zoning, or a like proposal, or by impeding supervi-
sion of foreign investment or the stock exchange, or control of imports and exports;

(b) a document containing sensitive information relating to the currency or to the coinage
or legal tender;

7 Submission no. 152, p. 6.
8 The Nethertands, Openness of Administration Act, 1978.
¢ Denmark, Act on Public Access to Documents in Administrative Files (Act no. 280 of 10 June
1970), section 2, para. 2 (3).
0 Sweden, Law on Curtailment of the Right to Demand Official Documents {the Secrecy Act).
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(¢} a document containing information generated by an agency relating to the regulation
or supervision of financial institutions, in so far as disclosure might result in un-
warranted harm to the economy; . . .1

26.13 Recommendation: Clause 33 of the Bill, exempting documents the dis-
closure of which would be contrary to the public interest by reason that they
would be reasonably likely to have a substantial adverse effect on the national
economy, should be deleted,

' Australia, Parliament, Reyal Commission on Australian Government Administration (Dr H. C.
Coombs, Chairman), Appendix, Volume Two, Parl. Paper 187/1976, Canberra 1977, p. 45.
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PART D
REVIEW AND APPEAL



Chapter 27

Present and proposed review procedures

27.1 In this chapter we describe the review and appeal procedures provided
in the present Freedom of Information Biil, discuss what we consider to be
the inadequacies of these procedures, and indicate in outline the changes we
believe to be necessary., In the three following chapters, entitled respectively
‘Internal Review’, ‘Role of the Ombudsman’ and ‘Proceedings before the Adminis-
trative Appeals Tribunal’, we spell cut our proposed changes in more detail
and deal with a number of associated machinery maiters.

27.2 The whole question of review and appeal loomed large throughout our
inquiry, Most witnesses either made or acknowledged the point that it could
not be assumed that the new legislation would always be applied with proper
sensitivity at first instance; resort to inexpensive appellate machinery would
be a necessary condition of its effective implementation. Written submissions
tended to concentrate on the pros and cons of an expanded role for the Adminis-
trative Appeals Tribunal,' rather than on the question of internal review or the
the desirability of giving an extended role to the Ombudsman or some analogous
mediating authority. The latter jssues, however, were fully debated with many
witnesses in the course of our public hearings, and we believe that the scheme
we propose—which, while making many more matters appealable to the Tribunal,
simultancously places much more emphasis than does the present Bill on dispute
resolution by informal conciliation—will meet with quite widespread acceptance.

Review procedures under the present Bill

27.3  lnternal review. Where an applicant is unhappy with a decision made other-
wise than by the minister or head of the department concerned, he may apply
under clause 38 of the Bill for an internal review of that decision—i.c. a recon-
sideration and fresh decision by a different officer. Where the decision is subject
to review by the Administrative Appeals Tribunal, and the applicant intends to
proceed to the Tribunal, he must in the first instance apply for an internal review.
The applicant would, however, be entitled to appea!l directly to the Tribunal if a
decision on his request for an internal review was not made within fourteen days
of his application.

27.4  Investigation by the Ombudsman. The Commonwealth Ombudsman is
mentioned in the Bill, and has specific powers conferred upon him by it, only in
the context of a very narrow ares of its administration, namely, complaints of
unreasonable delay in respect to meeting requests for information. Clause 39
enables the Ombudsman to certify in relation to a request (except where it is being

t Submissions which advocated an cxpansion of the Tribunal’s power of review included:

Council of Australian Government Employee Organisatiens, Submission no. 8, incorporated in
Transcript of Evidence, p. 995; Mr ). Goldring, Submission no. 15, incorporated in Transeript of
Evidence pp. 750-752; Australian Journalists’ Association, Submission no. 81, incorperated in
Transcript of Evidence, pp. 307-8; Women's Electoral Lobby (Vic.), Submission no. 7, incor-
porated in Transcript of Evidence, p. 370; Victorian Committee for Freedom of Information,
Submission no. 44, incorporated in Transcript of Evidence, p. 397; The Law Institute of Victoria,
Submission no. 112, pp. 1, 5-8; Australian Council of Social Service, Submission no. 48, in-
corporated in Transcript of Evidence, pp. 436—439; and, Freedom of Infoermation Legislation
Campaign Committez (ACT), Submission no. 9, incorporated in Transcript of Evidence, p. 170,

283



considered by a minister) that there has been, in all the circumstances, an unreas-
onable delay in responding to it, notwithstanding that the sixty-day maximum
set up by clause 17 has not vet cxpired, in which case the matter can be appealed
to the Tribunal as if it were a refusal.

27.5 In addition to this specific provision, however, the Ombudsman does
have a general jurisdiction under the Ombudsman Act 1976 to investigate adminis-
trative practices, procedures and decisions generally, and this would enable
him, subject to three important constraints set by that Act, to roam at large
over the area covered by the Freedom of Information Bill. The first constraint is
section 6 (3) of the Ombudsman Act, which provides that:
(3) Where the Ombudsman is of the opinion that a complainant has or had a right to
cause the action to which the complaint relates to be reviewed by a court or by a tribunal
constituted by or under an enactment but has not exercised that right, the Ombudsman
shall not investigate, or continue to investigate, as the case may be, the complaint unless
the Ombudsman is of the opinion that, in all the circumstances of the case, the failure
to exercise the right is not or was not unreasonable,
This would operate to limit the Ombudsman’s powers in respect of all those
matters under the Freedom of Information Bill which are appealable to the
Administrative Appeals Tribunal. The second constraint is section 9 (3) of
the Ombudsman Act, which provides, among other things, that where the
Attorney-General certifies that disclosure of information would prejudice security,
defence or international relations, or relations between the Commonwealth and
a State, or would disclose the deliberations of Cabinet or a Cabinet Committee,
the Ombudsman is barred from gaining access to any information concerning
the matter. The third constraint is paragraph 5 (2)(a) of the Ombudsman Act,
which expressly prohibits the Ombudsman investigating any action taken by
a minister personally (as distinct from officers acting on his behalf).

27.6 Review by the Administrative Appeals Tribunal. The general right to seek
a review by the Administrative Appeals Tribunal is laid down by clause 37 (1)
of the Bill. This provides for applications to be made to the Tribunal for review
‘of a decision refusing to grant access to a document in accordance with a request
or deferring provision of access to a document’. The form of words is sufficiently
wide to encompass all the clauses of Part IV, ‘Exempt Documents’ (although of
course the Tribunal’s jurisdiction is expressly excluded or curtailed in certain
particular clauses), and also a major propertion of Part I, ‘Access to Documents™
the following paragraphs summarise the decisions which are caught under these
Parts. Clauses 6 and 7 of Part II of the Bill, which require agencies to publish
certain documents and make availuble certain information, do not give rise to
decisions of refusal or deferment in relation to particutar requests and conse-
quently are not subject to review by the Tribunal.

27.7 As to Part III of the Bill, a decision to withhold a document on any
of the following grounds would be reviewable by the Administrative Appeals
Tribunal:

¢ a decument in the possession of a minister does not relate to the affairs
of a department (clause 9);

» a document is more than 30 years old, is available for inspection at a
charge under another enactment, is available for purchase, or is a prior
document and not reasonably necessary for the understanding of another
lawfully obtained document (clause 13);
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¢ a document was donated by a person, other than an agency, to the collection
of Commonwealth war relics, or to the National Library or to the Aus-
tralian Archives (clause 11);

e a document was not reasonably identificd or that the identification, location
or collation of requested documents would interfere unreasonably with the
operations of the agency (clause 13);

* a charge required to be paid has not been paid (clause 16);

e the provision of a document in the form requested would interfere unreason-
ably with the operations of an agency, would be detrimental to the preserva-
tion of the document, would be inappropriate, or would invelve an infringe-
ment of copyright (other than copyright owned by the Commonwealth)
(clause 18);

» the production ought to be deferred in the public interest or having regard
to normal and proper administrative practices (clause 19); or

e a document contains exempt as well as non-exempt information, and it
Is not practicable to delete the exempt information and produce the re-
mainder of the document (clause 20).

27.8 'There is also provision in the Bill for revicw by the Administrative Appeals
Tribunal where an agency is dilatory in handling a request made under clause 17.
A failure on the part of an agency to respond te such a request within the
sixty-day time limit set by clause 17, is, by virtue of clause 39 (1), deemed
to be a decision to refuse access on the sixtieth day for the purpose of enabling
an application to be made to the Tribunal. Furthermore, as has already been
briefly noted in paragraph 27.4 above, where the sixty-day period has not
elapsed but it is alleged that an agency has failed to notify a decision ‘as soon
as practicable’ as required by clause 17, the applicant may, by virtue of clause
39 (3), complain to the Ombudsman; if the Ombudsman is of the opinion
that there has been unreasonable delay by an agency, he may grant a certificate
to that effect, in which case a decision to refuse access will be deemed to have
been made on the date on which the certificate is granted for the purpose of
enabling an application to be made to the Tribunal. It is to be noted, however,
that where a request is not made strictly in accordance with clause 17 (which
requires that requests be made not only in writing but be ‘expressed to be
made in pursuance of this Act’ and be forwarded to the right address), then
there is no time limit with which the agency has to comply and no mechanism
conferring power on the Tribunal to consider cases of unreasonable delay.

27.9 As to Part IV of the Bill, all the categories of exemption there set out are,
under clause 37, reviewable with the following exceptions:

* a decision of a minister or principal officer of an agency to give a certificate
under clause 23 of the Bill, certifying that disclosure of a document would
be contrary to the public interest for the reason that the disclosure:

{a) would prejudice the security or defence of the Commonwealth, inter-
national relations or Commonwealth—State relations; or

(b) would divulge information communicated in confidence by or on behalf
of another government,

e a certificate by the Secretary to the Department of the Prime Minister

and Cabinet or the Secretary to the Executive Council certifying that a
document is a Cabinet document or an Executive Council document, as

the case may be (clauses 24 and 25).
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e a decision that disclosure of an internal working document would be con-
trary to the public interest (clause 26 (1)(b)).

27.10 The Administrative Appeals Tribunal has no general residuary discretion,
of the kind that is conferred upon ministers and agencies by clause 12, to
release documents notwithstanding that they might qualify as exempt documents
uader the Bill: clause 37 (3) makes this clear.

Proposed review procedures

2701 In gencral terms, we perccive as major inadequacies of the present
revicw procedure the unnccessarily restricted jurisdiction of the Administrative
Appeals Tribunal and the limited role which the Ombudsman is given in freedom
of information matters.

2712 Review by the Adminisirative Appeals Tribunal. We believe that the major
inadequacy in the present review procedures, so far as the powers of the Adminis-
trative Appeals Tribunal are concerned, relates to the Part IV exemptions and in
particular to clauses 23-26. We have already discussed, in large part, our criticisms
of the nop-exisient or restricied power of review conferred on the Tribunal in
relation to these clauses in Chapters 5 and 15-19. In brief, the relevant points
were as follows:
» no Exccutive decisions ought to be regarded in principle as beyond legal
reproach;
* this applies to decisions recorded in Cabinet, Executive Council and general
pelicy documents as well as to decisions concerning defence, security, inter-
national and inter-governmental relations;

e to the extent that any special relationship can be claimed to exist between
Parliament, ministers and public servants it would only require that some,
not all, documents of political significance should be protected and it would
not follow that ministers, or senior public servants, alone should decide
conclusively what documents bear vpon that relationship;

» case law indicates that judicial officers are considered fitted to weigh ail
relevant factors bearing upon the public interest, giving due respect to
defence and like matters; and

» case law indicates the extent of review possible by the courts and the fact
that it can on occasion approach review on the merits.

27.13 A question to which we have given attention, though it was not much
pressed in evidence before us, is the scope of the review function capable of
being performed by the courrs, as opposed to the Administrative Appeals
Tribunal, and the implications this may have for the restriction of the Tribunal’s
power of review in relation to clauses 23 to 26. Judicial review, as compared
with tribunal review, of decistons made under these clauses, has not been
excluded by the Bill; nor has it been suggested to us that it is intended to
exclude it under the Administrative Decisions {Judicial Review) Act 1977 or
other legislation.

27.14 Generally speaking, on application to the courts for review of an
administrative decision, the courts are restricted to questions of whether the
decision-maker has acted fairly, within his powers and according to the law,
The applicant will usually face major difficulties in establishing a breach on
the part of the decision-maker in any of these respects, not least because the
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matter will often turn on establishing the decision-maker’s particular state of
mind at the time of the breach. And if the administrator is shown to have
acted unfairly, beyond power or unlawfully the court may only quash the
decision leaving the administrator free to reinstate his decision (albeit taking
care not to leave this time any evidence of actionable conduct). The Tribunal,
on the other hand, may exercise all the powers and discretions conlerred on
the original decision-maker. It may affirm or vary the decision under review;
or it may set it aside and either make a suitable decision or refer the decision
back for further consideration in the light of directions or rccommendations of
the Tribunal.

27.15 While it is the case, as we indicated in Chapter 5 (paragraph 5.12) that
the distinction between review by the Administrative Appeals Tribunal and
review by the courts can, in certain circumstances, be blurred, it remains gencrally
true that, whereas the court focuses on the decision-making process, the Tribunal
focuses on the decision itself and examines the merits of that decision. The
restriction of the power of review by the Tribunal in relation to decisions made
under clauses 23 to 26, would not abrogate the courts’ powers of review in
regard to these same decisions. Conclusive certificates under these sections
preclude recourse to the Tribunal, but not to the courts. Thus in recard to
these decisions the Executive has not avoided review by an independent body
as such. Rather, what it has sought to do is limit that review to the traditionally
rather narrow (though increasingly in practice, less so) area of judicial review,
and avoid the overtly wide-ranging reconsideration of merits issue that is asso-
ciated with tribunal review,

27,16 While we do not go so far as to urge that the whole range of sensitive
matters presently subject to conclusive certificates should be subject to full
scale review on the merits by the Administrative Appeals Tribunal, we do
believe that, bearing in mind the extent to which the courts can already rass
on these matters, the Bill as presently drawn is unnecessarily restrictive. As we
have made clear in other chapters, we propose in respect of clause 26 {relating
to internal working documents) that the existing public interest criterion be
appealable to the Tribunal, and that in relation fo that part of clause 23 which
deals with Commonwealth-State relations, a specific public interest criterion
be incorporated in the Bill, and that this too be appealable (see Chapters 17,
19). On the other hand, in relation to those parts of clause 23 which concern
defence, security and international relations, we confine our recommendation
to the proposal that the threshold decision as to whether the deocument in
question is properly classified as onc whose disclosure could damage defence,
security or international relations, as the case may be, should be appeulable
to the Tribunal, constituted in this instance by a presidential member; we do not
propose in these cases that the Tribunal should have any residual power to
determine that over-riding public interest considerations nonetheless require dis-
closure (see Chapter 16). Similarly, in relation to clauses 24 and 25 (dealing
with Cabinet and Executive Council documents), we propose that there be
appealable to the Tribunal (again constituted for this purpose by a presidential
member}, only the threshold question as to whether the document in issue is
properly categorised as a Cabinet or Executive Council document (see Chapter
18). We envisage all the proceedings before a single presidential member of the
Tribunal to which we have referred as being essentjally inquisitorial rather than
adversarial in character, with the applicant’s role being limited to the submission
of affidavit evidence.
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27.17 As to the other heads of exemption in Part IV, we have proposed the
abolition of certain exemptions and substantial amendments to several others.
Those clauses that remain would, under the present Bill, be fuily reviewable
by the Administrative Appeals Tribunal. We would not consider anything less
than full review as acceptable. This point should perhaps be cmphasised in
relation to two clauses, in particular, where we have recommended changes
to the existing provisions. One of our proposed amendments to clause 29—
documcents concerning the operations of agencies—requires the intreduction of
a public interest test in the same form as the public interest test in clause 26;
that public interest tcst would be reviewable by the Tribunal, like its equivalent
in clause 26. In relation to clause 30—documents affecting personal privacy—
we have proposed the conferral of a right to correct personal records. Tf an
agency refuses an individual the right to correct his own personal records main-
tained by that agency, the individual should have the right to appeal to the
Tribunal for a review of the decision,

27.18 The proposed scheme of Tribunal review which thus emerges in relation
to the Part IV exemptions may be sumnmarised as follows:

(a) Decisions concerning documents relating to national security, defence
and international relations (clause 23) will be revicwable by a single
presidential member of the Administrative Appeals Tribunal in a non-
adversarial proceeding with the applicant’s role limited to the submission
of affidavit evidence. The question at issue would be whether a document
could reasonably be expected to cause damage to the sccurity, defence
or international relations of the Commaonwealth.

(b) Decisions concerning Cabinet and Executive Council documents (clauses
24 and 23) would be reviewable in the same manner as outlined above
in paragraph (a}. The question here would be whether or not a document
was properly characterised as a Cabinet or Exccutive Council document.

(¢} Decisions concerning all other exempt decuments (clauses 26, 27-32 and
35—the deletion of clauses 33, 34 and 36 having been proposed) would
be reviewable in the ordinary way by the Tribunal., The question at issue
would be whether the document came within the particular description
of an exemption clause,

27.19 As to Part III of the Bill, dealing with the procedures governing access
to documents, the existing rights of appeal to the Administrative Appeals Tribunal
are generally speaking comprehensive and adequate. The only change that we
recommend here arises out of our discussion of Reverse-FOI actions in Chapter
25. Decisions under clause 12, which enables an agency to release a decument
notwithstanding its exempt status, are presently not subject to review by the Tri-
bunal. We propese that third parties wishing to prevent the release of information
which they have submitted to government should be enabled to challenge a decision
made under clause 12 in the same way that they would be enabled to challenge a
decision that a document is not exempt,

27.20  As to Part IT of the Bill, there is, as has already been noted, no pro-
vision whereby a failure to make available manuals, indexes and guidelines in
accordance with clauses 6 and 7 is in any way actionable. Given the crucial
importance of these provisions, we see this as a deficiency needing rectification,
and we envisage a partial tole in this respect for the Administrative Appeals
Tribunal. The problem, of course, with devising a scheme of review for clauses
6 and 7 is that many complaints will centre on matters which cannot be satis-
factorily resolved in adjudicative proceedings. There are three clear obligations
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laid down by clauses 6 and 7 which could be the subject of a complaint: a
requirement to act within the 12 months time limits, to act ‘as soon as prac-
ticable’, and to publish and make available certain information. Non-compliance
with the time requirements will not always be an appropriate subject for appli-
cation to the Tribunal since it is often likely to be the result of inefficiency
or insufficient resources, matters which would not be especially capable of
correction by a decision of the Tribunal, Omissions of items of information
from either the published statements or available documents are, on the other
hand, much more likely ta be appropriate for review by the Tribunal, as they
are the likely result of intransigence on the part of an agency or misinterpretation
of the law.

27.21 To enable these omissions to be rectified and to provide for those
occasions when the time constraints can and should be enforced by a Tribunal
decision, we propose that the Ombudsman act as a filter of complaints so that
where application to the Tribunal would satisfactorily resolve a dispute which
cannot be resolved by conciliation, he would grant a certificate permitting appli-
cation to be made to the Tribunal. This mechanism is, to a certain extent,
based on section 10 of the Ombudsman Act. That section enables applicants
to obtain relief when decisions are unrcasonably delayed; a certificate granted
by the Ombudsman deems an adverse decision to have been made for the
purpose of review by the Tribunal.

27.22 As a remaining matter relating to the basic jurisdiction of the Adminis-
trative Appeals Tribunal, we considered the question of whether it should be
empowered to release documents notwithstanding their exempt status. We took
the view, however, that if the exemption clauses were sufficiently restrictive in
their operation and if public interest tests were inserted, where appropriate, a
supervening discretion (o release would not be necessary. We therefore do not
recommend such a power for the Tribunal.

27.23 Complaints to the Ombudsman. We believe that there is a very strong
case for an intermediate conciliatory mechanism being built into the structure of
the Freedom of Information legislation. It is important to have formal adjudicative
bodies like thc Administrative Appeals Tribunal to deal with intractable or
precedent-setting cases, where the issues have crystallised and attitudes have hard-
encd. But 1t 18 equally important that means be devised to resolve speedily and
informally those inherently less intractable dispules that will usually constitute the
great majority of the disputes which arise; it is important that there be some cheap,
convenient and unintimidating machinery to filter out those disputes where com-
promise and consensus are, after all, possible. The utility of this kind of inter-
mediate level grievance-remedying mechanism has come increasingly to be
recognised in Australia and overseas with the appointment, to tackle various kinds
of administrative and civil rights disputes, not only of Ombudsmen, but of a whole
miscellany of Human Rights and Equal Opportunity Commissioners, Privacy
Comumittees and the like.?

* e.g, The Commissioner for Community Relations established under the Racial Discrimination
Act 1975; Commissioners for Equal Opportunity established under the Sex Discrimination Act
1975 (8.A.), and Eqgual Opportunity Act 1977 (Vic.); the Counsellor for Equal Opportunity
established under the Anti-Discrimination Act 1975 (N.8.W.) and the N.S.W. Privacy Committee
established under the Privacy Committee Act 1975 (N.S.W.}; a Canadian model for much
subsequent legislation of this type is the Ontario Human Rights Commission established under
the Ontario Human Rights Code (1961-62); see: D. G. Hill, ‘The Role of a Human Rights
Commission: The Ontario Experience’, University of Toronto Law Journal, 1969 p. 390, see
also: 8ir G. Powles, ‘Ombudsmen and Human Rights Commissions,” fCJ Review, no, 21,
December 1978, pp. 31-36.
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27.24 We accordingly believe that a more substantial, prominent and active
role sheuld be piayed by the Ombudsman under the Freedom of Information
legislation than seems so far to have been envisaged for him. As we have already
noted, it is a feature of the present scheme of administrative review that by
virtue of section 6 (3) of the Ombudsman Act, an extension of the power
of the Administrative Appeals Tribunal means, save in exceptional circum-
stances, a corresponding curtailment of the power of the Omsbudsman. Where
a complainant has the right to appeal to the Tribunal, the Ombudsman is
required not to investigate the matter further unless he is satisfied in all the
circumstances that the failure to appeal was not unreasonable. Tt may be that
section 6 (3) does not in practice constitute a significant barrier to the Ombuds-
man exercising his investigative and conciliatory powers wherever he feels it
appropriate to do so, but it certainly amounts to a clear expression of legislative
policy which we regard, in the present freedom of information context, as
quite unfortunate. The simple and cheap procedure of investigation and con-
ciliation by the Ombudsman is a particularly valuable avenue of relief to members
of the public and, accordingly, it is a matter of some concern that, as the
legislation is drawn, the provision of a right of review by the Tribunal in freedom
of information matters is grounds in itself for the non-intervention of the
Ombudsman,

27.25 In considering these matters the reality, rather than the theory, of review
by the Administrative Appeals Tribunal must be taken into account. Theoretically,
the Tribunal provides a cheap and simple remedy. As opposed to the courts,
there are no filing fees and the Administrative Appeals Tribunal Act requires
the Tribunal to conduct its proceedings as informally as possible. In reality,
however, the Tribunal strikes a different balance between the administrative
and adjudicative elements of its review function according to the subject matter
with which it is concerned at any particular time. Thus in some areas an inquisi-
torial procedure with a relaxed atmosphere and few rules of evidence may
prevail, while in others strict evidential rules and adversarial approach may
operate.

27.26 It remains to be seen which approach the Administrative Appeals Tribunal
adopts towards freedom of information disputes, but if proceedings become
unduly legalistic the applicant will have to choose between secking legal repre-
sentation and paying his own costs, or proceeding without legal representation
and perhaps prejudicing his case. Even if cost were not a factor, some may
prefer the direct and private assistance, flexibility and conciliatory approach
of the Ombudsman to the more rigid, adjudicative process of the Tribunal.
Others, through fear of litigation, might never contemplate pursuing a claim
before a court or tribunal. The Ombudsman cannot of course make a binding
decision and, if conciliation fails to resolve a dispute, recourse to the Tribunal
may be necessary. Nevertheless, within these limitations, complaint to the Ombuds-
man would represent, to many members of the community, the most attractive
avenue of relief.

27.27 Our recommendation, then, which is developed in more detail in Chapter
29, is that there be no legislative barrier or hindrance placed in the way of the
Ombudsman playing a full and active role in the resolution of freedom of infor-
mation disputes of any kind; that administrative arrangements positively encour-
age his early intervention as a mediator, conciliator and negotiator should it
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be the wish of an applicant that he so act; and that, generally speaking, appli-
cants should always have a choice as to whether to seek the help of the Ombuds-
man in the first instance, or to proceed directly to the Administrative Appeals
Tribunal. We will also propose in Chapter 29 that for the purposes of freedom
of information, and in addition to these powers of investigation and conciliation,
the Ombudsman should also be empowered to act as counsel on behalf of
applicants before the Tribunal, and should have certain advisory and critical
functions in relation to the general administration of the Act.

27.28 For convenience, we append to this chapter a self-explanatory summary
table indicating, in respect of each major decision-empowering clause in the Bill,
both the present and proposed review arrangements as they involve the Ombuds-
man and the Administrative Appeals Tribunal.

27.29  Internal review. We have nc significant quarrel with the statutory pro-
cedure laid down in the present Bill for internal review. There are a number of
points to be made, however, as to how a system of preliminary internal review
might best be administered, and we take up these matters in the next chapter.

Present and proposed external review procedures: Clauscs in parts I, TII and IV

Clause Present review procedure Proposed review procedure
Part I
Clause 6 Complaint to Ombudsman only  Complaint to Ombudsman with
the possibility of a certificate
to proceed to the AAT
Clause 7 Complaint to Ombudsman only  Complaint to Ombudsman with
the possibility of a certificate
to proceed to the AAT
Part TIT
Clause 9 Appeal to the AAT; Ombuds- Complaint to the Ombudsman
man has a limited discretion and/or appeal to the AAT
to investigate
Clause 10 Appeal to the AAT; Ombuds- Complaint to the Ombudsman
man has a limited discretion and/or appeal to the AAT
to investigate
Clause 11 Appeal to the AAT; Ombuds- Complaint to the Ombudsman
man has a limited discretion and/or appeal to the AAT
to investigate
Clause 12 Complaint to Ombudsman only  Complaint to Ombudsman; ap-
peal to the AAT in Reverse-
FOI cases
Clause 13 Appeal to the AAT; Ombuds- Complaint to the Ombudsman
man has a limited discretion and/or appeal to the AAT
to investigate
Clause 15 Appeal to the AAT; Ombuds- Complaint to the Ombudsman

Clause 16 (b)

man has a limited discretion
to investigate

Fees

Appeal to AAT under clause 37
{6); Ombudsman has a limited
discretion to investigate

Fuailure to respond

Compilaint to Ombudsman only
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Clause Present review procedure Proposed review procedure
Clause 17 Failure to respond within 60 days  Failure 1o respond within time limit
Appeal to the AAT,; Ombuds- Complaint to the Ombudsman
man has a limited discretion and/or appeal to the AAT
to investigate
Unreasonable delay Unreasonable delay
Corplaint to Ombudsman with  Complaint to Ombudsman with
the possibility of a certificate the possibility of a certificate
to proceed to the AAT (clause to proceed to the AAT
39(3))

Clause 18 Appeal to the AAT; Ombuds- Complaint to Ombudsman and/
man has a limited discretion or appeal to AAT
to investigate

Clause 19 Appeal to the AAT; Ombuds- Complaint to Ombudsman and/
man has a limited discretion or appeal to AAT
to investigate

Clause 20 Appeal to the AAT; Ombuds- Complaint to Ombudsman and/
man has a limited discretion or appeal to AAT
to investigate

Part IV

Clause 23 Defence, secarity, and interi  Defence, security, and international
national relaiions relations

Appeal to the AAT only in the Complaint to Ombudsman with
absence of a conclusive minis- no power to inspect documents
terial certificate; Ombudsman for which exemption claimed;
has a limited discretion to review by single presidential
investigate (in the absence of member of AAT in closed in-
a certificate from Attorney- quisitorial proccedings, with
General) participation by applicant limi-

ted to submission of affidavit
evidence

Cammonwealth-State relations Commonwealth-State relations

Appeal to the AAT only in the Complaint to Ombudsman andjor
absence of a conclusive minis- appeal to AAT,; Reverse-FOI
terial certificate; Ombudsman proceedings available
has a limited discretion to
investigate (in the absence of
a certificate from Attorney-

General)

Clause 24 Appeal to AAT only in the Complaint to Ombudsman with
absence of a conclusive minis- no power to inspect documents
terial certificate; Ombudsman for which exemption claimed;
has a limited discretion to review by single presidential
investigate member of AAT in closed in-

quisitorial proceedings, with
participation by applicant limi-
ted to submission of affidavit
evidence

Clause 235 Appeal to AAT only in the Complaint to Ombudsman with

absence of a conclusive minis-
terial certificate; Ombudsman
has a limited discretion to
investigate
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Clause

FPresent review procedure

Proposed review procedure

Clause 26

Clauses 27-36

Appeal to the AAT does not
extend to question of public
interest; Ombudsman has a
limited discretion to investi-
gate

Appeal to the AAT; Ombuds-
man has a limited discretion
to investigate

Complaint to Ombudsman and/
or appeal to AAT on all issues

Complaint to Ombudsman and/
or appeal to AAT (clauses 33,
34 and 36 to be deleted);
Reverse-FOI proceedings
available under clause 32.
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Chapter 28
Internal review

Procedures generally
28.1 The internal review procedure proposed by the Bill is fully set out in
clause 38:
38. (1) Where a decision has been made, in relation to a request to an agency, otherwise
than by the responsible Minister or principal officer of the agency (not being a decision
on a review under this section), the applicant may, within 28 days after the day on which
notice of the decision was given to the applicant in accordance with scction 22, apply
to the principal officer of the agency for a review of the decision int accordance with this
section.
(2) A person is not entitled to apply to the Tribunal for a review of a decision in relation
to which sub-section (1) applies unless—
(a) he has made an application under that sub-section in relation to the decision; and
(b) he has been informed of the result of the review or a period of 14 days has elapsed
since the day on which he made that application.
(3) Where an application for a review of a decision is made to the principal officer in
accordance with sub-section (1), he shall forthwith arrange for himself or a person (not
being the person who made the decision) authorized by him to conduct such reviews to
review the decision and to make a fresh decision on the original application.
(4) Where—
(a) an application for a review of a decision has been made in accordance with sub-section
(1); and
(b) the applicant has not been informed of the result of the review within 14 days after
the day on which he made that application,
an application to the Tribunal for a review of the decision may be treated by the Tribunal
as having been made within the time allowed under the Administrative Appeals Tribunal
Act 1975 if it appears {o the Tribunal that there was no unireasonable delay in making
the application to the Tribunal.

Put shortly, this means that when a decision is made otherwise than by a minister
or agency head refusing or deferring access to documents, the applicant may—
and if he intends to appeal to the Administrative Appeals Tribunal, must—apply
to the head of the agency for the decision to be internally reviewed, that is, recon-
sidered by a different officer and a fresh decision made.

28.2 We believe that internal review, if properly administered, has a number of
beneficial aspects, and are essentially in agreement with the procedure Jaid down.
For one thing, it should encourage delegation of the primary power to decide
whether documents should be disclosed and permit requests to be handled in the
first place more expeditiously than an agency might otheswise consider advisable.
The Department of the Capital Tetritory regarded internal review as a critical
element in freedom of information matters for the very reason that it allowed
greater delegation.! Internal review would also permit an agency to ensure that
a decision of refusal or deferral did not go to the Tribunal without the full auth-
ority of the minister or head of agency and certainly not without reconsideration
by a responsible officer who appreciates the full implications of his decision. In

1 Submission no. 149, incorporated in Transcript of Evidence, p. 2226.
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supporting the concept of internal review the Department of Social Security ad-
vised that an internal review procedure which had been adopted by the Depart-
ment in relation to various disputes with members of the public had succeeded in
reducing appeals to the Social Security Tribunal by half.?

28.3 We recommend no significant variation to the various procedural details
laid down. We acknowledge that it is appropriate to dispense with the need for an
applicant to apply for internal review before proceeding to the Administrative
Appeals Tribunal when the initial decision refusing and deferring access was made
by the minister or head of agency concerned: internal review in such circumstances
would be superflucus, Nor do we object to the limit of twenty-eight days from
notification of an adverse decision placed on the applicant’s right to seek an
internal review, To allow an indefinite period for review could seriously incon-
venience agency operaticns and in many cases the time limit will not be crucial,
for a person’s right to make a fresh request for the same document is not excluded

by the BilL

28.4 Again, we support the requirement that internal review must be formally
requested by making application to the principal officer of the agency concerned.
A minor detail which could, nevertheless, be a source of confusion, is the fact that
clause 38 requires application to be made to the ‘principal officer’ of the agency,
yet under clause 22 an agency is not obliged to include this item of information
"1 its statement of reasons and other particulars. Neither is there any mention as
to whether the request should be in writing. We believe these omissions ought to
be rectified, and recommend accordingly.

28.5 Recommendation: The notice required to be supplied to the applicant under
clause 22 should include particulars of the manner in which application for internal
review should be made.

28.6 The agency is free, except in one respect, to conduct its internal review as
it sees fit, The one stricture placed on the agency’s freedom is provided by clause
38 (3) which requires the review to be conducted by a person other than the
person who made the original decision. We were advised of a new procedure for
handling complaints which had recently been adopted by the Department of Social
Security.? Under this informal procedure an officer is designated as a Review
Officer to examine and review a decision made by another officer in the depart-
ment which has been objected to by the member of the public concerned. The
Review Officer is required to perform the task of an impartial arbiter in so far as
he is able, but in the event of the dispute remaining unresolved the formal appeal
procedure would then be engaged. Designating a review officer in an agency to
hear all internal reviews concerning freedom of information may or may not have
merit. The experience which such an officer would accumulate and the expertise
which he would develop might make this proposal an attractive one for an agency
in the long term. Initially, however, such a rigid system might work against the
agency’s interests. We consider that these are essentially matters of internal or-
ganisation which are best left to the principal officer of each agency. However
we do support, in principle, the development of an effective internal review pro-
cedure and express the hope that agencies will give serious consideration to the
appropriate mechanism for their requirements.

2 Transcript of Evidence, pp. 2201-2.
3 jbid.
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28.7 Recommendation: Agencies should give consideration to the most appro-
priate internal review machinery for their own needs and take steps to ensure that
such machinery is fully operational by the time of proclamation of the Act.

Time limits
28.8 We accept the need for an agency to be under some time constraint in
conducting its interpal review, otherwise it will be claimed that this internal
review process is being used to delay the making of a final decision. Clause 38
provides, in effect, a time limit of fourteen days for internal review, this being
under paragraph 38 (2)(b) the time after which an appeal can be made to
the Tribunal notwithstanding that the result of the review has not been notified.
We believe on balance that this period is appropriate. One department which
did indicate that a fourteen day time limit would place undue administrative
burdens on its operations was the Department of Immigration and Ethnic Affairs.*
The Department requested that the time be extended for a further seven or
fourteen days, This would mean that a request for access to information which
was ultimately denied might conceivably take three months before an application
could be made to the Administrative Appeals Tribunal. The Women's Flectoral
Lobby {(Victoria) (WEL}, having rejected the need for internal review, described
the following scenario:
An applicant is refused access fo a document (maximum time lapse—60 days from date
of request). If this request is refused by other than a Minister or Principal Officer, the
dissenting applicant must ask for an internal review of the decision (maximum time
lapse—14 days). If this review supporis the denial, the applicant may then apply to the
Tribunal. The applicant has now been seeking information for a potential 74 days.®

An additional two weeks for internal review would make this total period three
months, While, contrary to the views expressed by WEL, we support the concept
of internal review, we cannot agree with the Department of Immigration and
Ethnic Affairs that there is any justification for further extending the period
of fourteen days. Since the necessary information on which to base a decision
will have already been assembled, or could be reassembled in minimum time,
delay is likely to be justified only by the fact that particular personnel are not,
at times, available, in which casc responsibility for internal review should,
we believe, simply be delegated to other available personnel.

Internal review and the Ombudsman

289 Given that an applicant is required by clause 38 to await the ouicome
of an internal review, or the expiration of a period of fourteen days, before
procecding to the Administrative Appeals Tribunal, we considered whether an
applicant’s right to complain to the Ombudsman should be similarly delayed.
We concluded that it would be to everyonme's advantage, if there were the
slightest possibility of seitlement without the intervention of an independent
party, for internal review to take its course before the Ombudsman commences
an investigation, At the same time there will conceivably be occasions when
early intervention by the Ombudsman might be advisable; for example where
an application is important, extremely urgent and the agency concerned has
reached a decision and is merely marking time.

s Subrnission no. 158, incorporated in Transcript of Evidence, p. 2343,
5 Submission ne. 7, incorporated in Transcript of Evidence, 1. 368, Also see p. 370.
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28.10 The Ombudsman’s present general jurisdiction under the Ombudsman
Act would allow him to investigate a complaint before the completion of internal
review, although section 9 (4) of that Act does allow him a discretion to refuse
such an investigation pending a department’s or authority’s own review of the
decision in question. We considered whether it might be appropriate to incor-
porate in the Freedom of Information Bill a specific provision (analogous in
some respects to the present section 9 (3) of the Ombudsman Act) requiring
that the Ombudsman should not investigate a complaint before the completion
of the time specified for internal review unless in his opinion, taking into account
the urgency and importance of the complaint and the attitude of the agency
concerned, his intervention was warranted., Certainly we envisage that such
intervention would be unnecessary save on the rarest occasions. On balance,
however, we believe that the Ombudsman can, as a practical matter, be relied
uvpon not to unwarraniably or unnecessarily intrude on the internal review
process, and it is unnecessary to place a legislative restriction upon him in this
respect, We couch our own recommendation, then, in this respect, in purely
administrative terms.

28.11 Recommendation: For the purposes of freedom of information the
Ombudsman should make it a practice not to investigate a complaint before the
completion of internal review unless he is of the opinion, taking account of the
urgency and importance of the complaint and the attitnde of the agency con-
cerned, that his intervention is warranted at that time,
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Chapter 29
Role of the Ombudsman

Introduction

29.1 As we have foreshadowed in Chapter 27 and elsewhere, we believe that
there is a strong case for supplementing the formal Administrative Appeals Tri-
bunal external review procedure with a less formal, conciliatory rather than
arbitral, dispute settling mechanism of a kind that would be an attractive and
inexpensive alternative to the Tribunal in the first instance, and substantially lessen
the necessity of frequent recourse to it. After considering various alternative
mechanisms which exist or could be created for this purpose, we have concluded,
for reasons spelt out in paragraphs 29.29-.31 below, that the functions we have
in mind could most effcctively be performed by the Commonwealth Ombudsman,
or at least from his office in the person of a Deputy Ombudsman with special
responsibility for freedom of information,

29.2 The functions we have in mind for the Ombudsman in respect of freedom
of information include not just his familiar powers in investigation, conciliation
and recommendation, but also a role as counsel before the Tribunal on behalf of
applicants where in his opinion such intervention was justified. We also envisage
the Ombudsman performing a number of useful advisory and critical functions in
relation to the general operation of freedom of information legislation.

29.3 1In developing a role for the Ombudsman which is significantly greater than
appears to have becn contemplated by the present Bill, our intention has been to
facilitate the task of the individual who seeks to assert his right of access to infor-
mation. We are keenly aware that expense and fear of litigation are prime obstacles
for an individual secking administrative review by normal adjudicative processes.
These, and other considerations such as the inequality of the parties to the dispute,
the difficulty of an individual assessing the merits of his claim without some knowl-
edge of the contents of a document, likely burcaucratic resistance to radical legis-
lation, and the realisation that the objectives of the Bill will only be accomplished
by the persistence of members of the public making individual ¢laims, have con-
vinced us of the particular appropriateness of an Ombudsman capable of acting
as conciliator and counsel in matters concerning freedom of information.

290.4 We have also taken account of overseas precedents which illustrate the
wide varicty of powers which governments have given, or groups and individuals
have proposed, for their Ombudsmen for the purposes of freedom of information.
In Britain, for example, Mr Clement Freud’s Private Member’s Bill, which was
introduced into the House of Commons in January 1979, provided that a com-
plaint would be investigated by the Ombudsman with an ultimate right of appeal
to the courts.! The Canadian Green Paper® suggests a variety of possible review
procedures including the appointment of a special Information Commissioner with
power to order the release of documents. The Canadian House of Commons

U Great Britain, House of Commens, ‘Official Information Rill’, Hansard, 19 January 1979, cols

2131-2213 and see Chapter 2 para. 2.47.
* Canada, Department of the Secretary of Stale, Legislation on Public Access to Government

Documents, Supply and Services Canada, Ottawz, 1977, p. 39.
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Standing Joint Committee on Regulations and other Statutory Instruments pro-
posed in June 1978 that there should be a right of review to an Information Com-
missioner with advisory powers, and, regardless of the opinion of the Commis-
sioner, an ultimate right of appeal to the courts.® Legistation epacted in New
Brunswick in June 1978 provides that an appeal may be made to the Ombudsman
or to a Judge of the Supreme Court.* A Bill proposed by the Prince Edward
Island Government provides for the appointment of an Information Commissioner
with a power to order release as the sole avenue of appeal.” And, in British
Columbia and Ontario private member’s Biils have provided for appeal to the
provincial Ombudsmen instead of the courts.®

The Ombudsman as conciliator

295 The procedure to be followed by the Ombudsman in investigating disputed
claims for information would be similar to the procedure adopted by the Common-
wealth Ombudsman in relation to general administrative complaints. The Om-
budsman would investigate complaints from an aggrieved member of the public
and, subject to proposed restrictions in relation to clauscs 23, 24 and 25 which
are outlined in a subsequent paragraph, examine the documents in question on a
confidential basis. The Ombudsman would, where circumstances warranted it, be
free to seek an advisory opinion from the Administrative Appeals Tribunal con-
cerning a frecdom of information maiter, in the same way that he is now able to
do so in relation to his general administrative duties (Ombudsman Act 1976,
s. 11). Tf he formed the opinion that a complaint was unjustified then he would
advise the complainant accordingly and inform him of his rights under the Bill. It
could be expected that the Ombudsman’s advice would normally be accepted by
the complainant, though he would still be free, regardless of the opinion of the
Ombudsman, to proceed for review by the Tribunal where applicable.

29.6 If the Ombudsman were of the opinion that a complaint was justified and,
for example, that a document should be released he would inform the minister or
agency concerned. If the Ombudsman’s opinion did not prevail with the minister
or agency he would advise the complainant of his right to proceed for review
before the Administrative Appeals Tribunal if applicable. It is to be anticipated,
however, that most complaints found to be justified by the Ombudsman during the
course of investigation would be remedied by the agency concerned without resort
to either the adverse publicity of a public report or a full hearing before the Tri-
bunal. The experience of the Commonwealth Ombudsman has been that in the
two years or so in which his office has been operating there has been no case where
an agency has directly refused to effect an appropriate remedy.

207 We have recommended in paragraph 28.11, and repeat here for con-
venience, that for the purposes of freedom of information the Ombudsman should
not investigate a complaint before the completion of internal review unless he
is of the opinion, taking into account the urgency and importance of the com-
plaint and the attitude of the agency concerned, that his intervention is war-
ranted at that time. It is important for the long-term future of freedom of

3 Minutes of Proceedings and Evidence, Issue no. 34, Third Session of the Thirteenth Parliament,
1977-18 (June 27 1978}, pp. 3-12.

4 New Brunswick, Legislative Assembly, Right to Information Act, asseated 28 June 1978.

5 Prince Edward Island, ‘Access to Public Documents Bill'—no. 53. Given first reading in May
1977, but was not passed by the legislature and appears to have been dropped.

¢ Private members’ bills are given little consideration in the Canadian provincial legislature and
are rarely passed. See Chapter 2, para. 2.41.
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information that proper and effective internal review procedures develop, and
the unnecessarily premature intrusion of the Ombudsman may well jmpede that
development.

29.8 On the other hand, there ought to be no such inhibition about the Ombuds-
man playing an active conciliatory role merely because a matter is or may be
on its way to the Tribunal. We have already noted (paragraphs 27.5 and 27.24)
the inhibiting role that section 6 (3) of the Ombudsman Act does specifically
play in this respect, and our view that—whatever its utility may be in other
contexts—it ought to have no application in freedom of information matters.

29.9 Recommendation: For the purposes of the Freedom of Information Bill,
the Ombudsman should not be precluded in any way by section 6 (3) of the
Ombudsman Act or otherwise from investigating a matter which is also subject
to review by the Administrative Appeals Tribunal.

29.10 We also noted earlier (paragraph 27.5) that section 9 (3) of the Ombuds-
man Act bars the Ombudsman from gaining access to any information the dis-
closure of which the Attorney-General certifies would, inter alia, prejudice
security, defence, international or Commonwealth-State relations, or would dis-
close Cabinet or Cabinet Committee deliberations. This has sweeping implications
for the Ombudsman’s capacity to usefully conciiiate disputes arising under
clauses 23, 24 and 25. Except for Commonwealth—State matters which, here
as elsewhere, we do not see as possessing the same degree of sensitivity as the
other categories in the list, we do accept thal there should be somc limitation
on the Ombudsman’s powers in this arca, and would regard it as justifiable that
he not be empowercd to physically inspect the documents in guestion. But
we are concerned that the Attorney-General's certificate under section 9 (3)
of the Ombudsman Act might be construed as cutting off not only access to
the documents but to all informaticn concerning them, which would reduce
the Ombudsman to impotence in a freedom of information context. We are
concerned to ensure that the Ombudsman does maintain the right to investigate
and conciliate in these areas, and that he is able accordingly to discuss the
matters with relevant officials, inspect other relevant documents, and to advise
applicants of their rights.

29.11 Recommendation: In relation to clauses 23, 24 and 25 of the Bill the
Ombudsman’s powers should include those of investigation and conciliation inso-
far as he is able, but not include (except in the case of Commonwealth-State
relations matters) the power to inspect the documents for which exemption is
claimed.

29.12 The other important general restriction on the Ombudsman’s powers
imposed by the Ombudsman Act, and previously noted, is paragraph 5 (2)(a)—
preventing him investigating action taken by a minister personally, as distinct
from the minister’s delegate. The question of the Ombudsman’s power in relation
to ministerial decisions is a very important consideration in freedom of infor-
mation. By virtue of clause 9 of the present Freedom of Information Bill a
persen has a legally enforceable right to obtain access not only te a document
of an agency, other than an excmpt document, but also an official document
of a minister, other than an exempt document. An official document of a minister
is a document relating to the affairs of an agency in the possession of a minister.
It follows that on some occasions a decision to refuse access to a document
will be made by the minister concerned. Furthermore there is a real likelihood
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that where clauses 23, 24, 25 and 26 are argued as the grounds for withholding
documents, the decision to refuse access might also be made by the minister
concerned. In view of the likelihocd of ministerial involvement in the withholding
of policy documents, it is crucial for the Ombudsman to be empowered to
investigate ministerial decisions refusing or deferring access to information.
While this is a significant departure from the present position of the Common-
wealth Ombudsman who, in his investigation of administration in general, is
precluded from examining ministerial decisions, the two areas are, however,
different and warrant a different approach. The statutory right conferred on the
public at large by freedom of information legislation carries with it an obligation
to provide an effective means of legally enforcing that right. If, as we believe,
the intervention of the Ombudsman is required to enforce that right he must
have power to review ministerial decisions in matters concerning freedom of
information. We accordingly propose that for the purposes of freedom of infor-
mation, ministerial decisions be within the purview of the Ombudsman. We
note that this would also require a reconsideration and possible deletion of
paragraph 39 (4) which prevents the Ombudsman granting a certificate of un-
rcasonable delay where a matter has been made, or referred to, a minister.

29.13 Recommendation: Fer the purposes of freedom of information, ministerial
decisions should be within the jurisdiction of the Ombudsman.

29.14 Nearly all witnesses with whom we discussed the Ombudsman’s proposed
conciliatory role endorsed the comcept wholeheartedly, secing it as a natural
extension of that officer’s present work and a useful informal way of resolving
disputes without becoming enmeshed from the outset in the timez-consuming
complexities of Tribunal procedures, Some reservations were expressed on the
basis that conciliation would most probably be imeffective following recon-
sideration and reaffirmation at the internal review stage, and that an activity
involving ‘conciliation’ (as distinct from ‘administrative oversight’) could more
appropriately be exercised by an extended preliminary conference procedure at
the Tribunal level than by someone in the position of the Ombudsman.” We
do not believe, however, that these concerns justify any modification of the
role we propose for the Ombudsman; the former underestimates the proven
force and utility of the Ombudsman’s position in securing a rethinking of even the
most apparently entrenched positions, while the latter both understates the
extent to which the Ombudsman plays now a straightforward cenciliatory role
and possibly overstates the likely utility of a Tribunal preliminary conference.

29.15 We sought a reaction to our proposals at an early stage in their formu-
lation from the Commonwealth Ombudsman, Professor Richardson, himself, He
gave clear general support in principle, but drew attention to one particular
area of possible difficulties. He was concerned that two sometimes conflicting
bodies of jurisprudence would develop, for example, on the question of public
interest, if a complainant were allowed to pursue a claim either before the
Tribunal or the Ombudsman according to his preference.® He also considered
it inappropriate for an independent statutory cffice holder to apply, as a matter
of law, the jurisprudence of the Administrative Appeals Tribunal.” He proposed
instead a filtering process whereby the Ombudsman, not the complainant, would
? See especially Department of the Capital Territory, Transcript of Evidence, pp. 2254-57.
8 Transcript of Evidence, p. 1587.
’ ibid.

302



on each occasion choose whether his office or the Tribunal was the appropriate
avenue for review and, in doing so, would ensure that appeals based on particular
clauses were always reviewed by the same body.

29.16 Having given the matter careful consideration, we do not share Professor
Richardson’s concern that the jurisprudence developed by the Ombudsman wouid
differ from, and conflict with, the jurisprudence of the Administrative Appeals
Tribunal. Clearly the interpretations and rules laid down by the Tribunal would
form the precedents which the Ombudsman would apply in conciliation and,
in doing so, the Ombudsman would no doubt develop rules of thumb to avoid
any possibility that decisions made by his office would conflict with those of
the Tribunal. We also prefer a scheme which would permit the individual, rather
than the Ombudsman, to elect the avenue of relief according to his own personal
and financial resources.

The Ombudsman as counsel

29.17 While conciliation has, so far, proved very satisfactory as a method of
dispute resolution in the first two years of the Commonwealth Ombudsman’s
oversight of administration in general, it must be acknowledged that the heavier
policy and potitical flavour of most freedom of information disputes is likely
to give rise to a number of conflicts which can only be resolved by the Adminis-
trative Appeals Tribunal. We have little doubt that professional representation
will be necessary in a great many of the freedom of information cases which
thus come before the Tribunal. Officers of the Department of the Capital Territory
gave evidence that, from their experience, there was little need for applicants to
be represented before the Tribunal since proceedings were inquisitorial, with
members of the Tribunal doing all in their power to assist applicants, intervening
on their behalf where necessarv.!® They conceded, however, that most of the
Department’s cases before the Tribunal involved residential ratings with hearings
concentrating on disputed matters of fact and the construction of refatively
straightforward criteria. Accordingly there was Iittle comparability between these
cases and potential freedom of information disputes which would, to a great
extent, involve the application of more vague, shifting criteria, involving a
weighing of public interests which would raise complex legal questions requiring
for their cffective presentation proper professional representation.

29,18 As the legislation now stands, however, there is a built-in disincentive
to applicants obtaining professional advice of the quality and in the guantity
they may need; the Administrative Appeals Tribunal, here as elsewhere, has
no general power to award costs in favour of a successful applicant. Since all
but the most trivial matters are likely to be expensive to litigate, only well-off
individuals, organisations and corporations will enjoy the luxury. In Chapter 30,
we discuss this difficult and sensitive question at some length, and make the
recommendation, among others, that the Tribunal be empowered to exercise 2a
discretion in appropriate circumstances to recommend to the Attorney-General
that a successful applicant’s costs be paid. It is an integral part of our general
solution to the problem, however (and one also further developed in Chapter 30},
that the Ombudsman be available to act as counsel for applicants in appropriate
circumstances. We believe it is only by this means, and not by either ordinary
cost tules or the (uncertain) availability of legal aid, that the majority of
freedom of information cases demanding resolution by the Tribunal will, in
fact, be resoived.

12 Cied footnote 7, pp. 2258-59,
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29.19 We do not suggest that representation by the Ombudsman should be
automatic or as of right. In deciding whether to represent an applicant before
the Tribunal, the Ombudsman should be required to give due weight to such
considerations as the importance of the principle involved in the matter; the
precedential value of the case; the financial means of the complainant; the com-
plainant’s prospects of success; and the reasonableness of the agency’s action
in withholding the information. These criteria would ensure that the Ombudsman
oniy intervenes in circumstances which justify his so doing.

29.20 It may be that our proposal that one office should be responsible for the
dual functions of conciliation and counsel will be controversial to some who con-
sider that the Ombudsman’s essential quality of cbjectivity will be prejudiced,
We note however, that when questioned as to the desirability of this combination
for freedom of information purposes, witnesses generally indicated their approval;
some saw a similarity between the conciliator—counsel role proposed here, and
the various Statc Commissioners for Consumer Affairs who were empowered to
both conciliate and to argue the cases before the relevant Credit Tribunal.l?

29.21 This joint role was, in fact, initially proposed for the Commonwealth
Ombudsman by the Commonwealth Administrative Review Committee (Kerr Com-
mittee 19710, aithough it was subsequently rejected by the Committee on Admin-
istrative Discretions (Bland Committec 1973).1'" It is certainly a principle well
known to the Swedes. The Swedish Ombudsman has long been empowered to
institute proceedings against those who, in the execution of their official duties,
have acted illegally or negligently. It is a principle which the Canadian govern-
ment proposes to apply in the case of the Privacy Commissioner. A Bill has been
introduced providing that the Privacy Commissioner would become an Assistant
Ombudsman with strong powers of access to information, and, in the case of a
minister’s refusal of a request for a document, he could apply to the Federal Court
for a determination.’? It is a principle which we believe is practicable and appro-
priate in the Australian context.

29,22 To the extent that it is necessary, the functions of conciliation and counsel
can be kept separate in the Ombudsman’s office. But whether agencies show a
reluctance to speak and provide documents as freely or negotiate as co-operatively
will depend more on their perception of the role of Tribunal proceedings than on
administrative arrangements within the Ombudsman’s office. If they perceive these
proceedings as adversarial rather than inquisitorial, they will adopt the litigant’s
philosophy of ‘hiding one’s hand’. This philesophy is misguided. The real purpose
of a hearing before the Tribunal is not to enable argument as to whether a
decision-maker was wrong in the sense of allocating praise or blame but rather to
determine, from the material presented by the parties and all other relevant
material, what is the right or preferable decision in the circumstances. Provision
for universal discovery and pre-trial conferences in the Administrative Appeals
Tribunal Act recognise this different approach in Tribunal proceedings. Once the
necessary attitudinal change is made, then negotiations between agencies and the
Ombudsman should proceed smoothly despite his additional role as counsel.

1 M, Jacobs, journalist with The Advertiser (Adelaide), Transcript of Evidence, p. 1909 and J.
Goldring, Transcript of Evidence, p. 767.

U1a Australia, Parliament, Commonwealth Administrative Review Comptittee Report (Hon. Mr
Justice Kerr, Chairman), Parl. Paper 144/1971, Canberra, 1971,

b Australia, Attorney-General’s Department. Committec on Administrative Discretions (Sir
Henry Bland, Chairman), Final Report. AGPS, Canberra, 1973,

12 Canada, House of Commons, Ombudsman Bill {C-43) introduced 5 April 1978.
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29.23 Recommendation: For the purposes of freedom of information the Om-
budsman should be empowered to act as counsel before the Administrative
Appeals Tribunal on behalf of an applicant if he forms the opinion that his inter-
vention is warranted. In forming his opinion he should take account of such
considerations as:

(a) the importance of the principle involved in the matter;

(b) the precedential value of the case;

(c) the financial means of the complainant;

(d) the complainant’s prospects of success; and

(e) the reasonableness of the agency's action in withholding the information.

The Ombudsman and Reverse-Freedom of Information cases

29.24 We have considered whether, and to what extent, the services of
the Ombudsman should be available in Reverse-Freedom of Information cases
(discussed in Chapter 23) to third parties who wish to prevent the release of
information which they have provided to government. The question which con-
cerned us was whether, if the Ombudsman chose to represent a third party before
the Tribunal, such rcpresentation would reflect adverscly on, and unfairly
prejudice, the applicant’s casc for release. Circumstances could arise when the
Ombudsman would be called upon to represent both parties. In view of the com-
plications of enabling the Ombudsman 1o appear cn behall of third parties, as
well as other applicants, we propose that the Ombudsman’s powers in relation to
third parties be restricted to the power of investigation and conciliation.

29.25 Recommendation: The Ombudsman’s powers in Reverse-Freedom of
Information cases, in relation to people seeking to prevent the release of infor-
mation which they have submitted to government, should include the power of
investigation and conciliation but not include the power to act as counsel hefore
the Administrative Appeals Tribunal on their behalf.

The Ombudsman as adviser and critic

29.26 With the Ombudsman playing a major role in the enforcement of the
rights and obligations under the Bill, his office would, after a comparatively
short period of time, develop a body of expertise on all aspects of the Freedem
of Information Bill. In view of this, we considered whether the Ombudsman
should also be charged with administrative responsibility for monitoring com-
pliance with the Bill and of systematic report as to the extent to which agencies
had fulfilled their obligations. We concluded that it was more appropriate 1o
vest this function in a particular depastment headed by a minister directly
responsible, and answerable on a regular basis, to the Parliament. The subiect
of administrative monitoring, and the particular role we propose in this respect
for the Attorney-General's Department, is discussed in detail in Chapter 31.

2927 We formed the view that the Ombudsman’s knowledge and expertisc
could best and most appropriately be utilised by vesting general advisory and
critical functions in his office. The Ombudsman and his officers would advise
agencies, at their request, concerning their obligations under the Bill and in
the course of their reports to Parliament would offer from time to time sug-
gestions for improvements and reform in relation to procedure, practice, the
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regulations or the text of the Bill itself. In Chapter 32 we make further com-
ment and recommendation as to the nature and content of the Ombudsman’s
reports,

29.28 Recommendation: The Ombudsman should be empowered to advise
agencies, at their request, concerning their obligations under the Freedom of
Information Act and, in his reports to Parliament, to offer suggestions for im-~
provement and reform in relation to freedom of information in general.

Establishing the appropriate machinery

29.29 We gave careful consideration to the most appropriate way of formally
establishing the machinery to exercise the various functions described above.
It became clear to us very early that, because of the close comparability of these
functions with the general administrative role perfoermed by the Ombudsman,
such machinery should, as a practical budgetary matter, be physically located
within, or alongside, the present office of the Ombudsman, and be administered
along with the ordinary functions of that office. There were still several options
available, however, so far as the formal delineation of function was concerned:

(1) the appointment of a separate statutory office-holder, perhaps known as
the ‘Information Commissioner’ or ‘Information Ombudsman’ for freedom
of information purposes;*

(2) the vesting of all relevant powers and duties in the Commonwealth
Ombudsman himself;

(3) the vesting of the relevant powers and duties in a specifically designated
office-bearcr, perhaps known as the ‘Deputy Ombudsman (Information)’,
within the Ombudsman hierarchy; or

(4) the vesting of all relevant powers and duties in the Ombudsman himself,
but on the understanding that these freedom of information matters
would be delegated to a Deputy Ombudsman specifically appointed for
this purpoese.

29.30 OQur preference is, on balance, for option (4). Option (1) could be
expected to be resisted on the basis that, even if this was more a matter of
appearance than reality, it would involve the establishment of a new bureaucracy.
Options (2), (3) and (4) all pick up the advaniage of overt association with
the Ombudsman’s office, with its prestige, public visibility and accessibility and
its accumulated experience of investigation and conciliation. Options (3) and
(4) have the advantage over (2), as they would achieve a certain. separation

13 We have noted overseas trends towards vesting Ombudsmen with specific limited functions. There
are single-purpose Ombudsmen in correctional institutions in Canada and the United States,
Military Ombudsmen in several countries, Privacy Ombudsmen and Press Ombudsmen, The
concept of an Ombudsman with such a specific and limited jurisdiction is not unique in Australia
and was proposed in the Defence Force Ombudsman Bill 1975, This Bill passed the House of
Representatives and reached second reading stage when Parliament was dissofved in November
1975. The proposed Defence Force Ombudsman was authorised by clause 5 to investigate,
within certain limits, administrative action ‘taken by the Defence Force, or by a public authority,
with respect to a matler that is related to the service of a member of the Defence Force’. He
could also refer any complaint to the Commonwealth Ombudsman, if the action was taken by
a public authority, and the matter was consented to and could more conveniently be investigated
by the Commenwealth Ombudsman. Although the Bill was not passed, a Defence Ombudsman
was appointed and has continued to functien under administrative arrangements made in 1974.
See ‘Citizens hope: Ombudsman for the 1980s°, an address given by the former Chief Ombuds-
man for New Zealand, Sir Guy Powles at the Law Centre, University of Alberta, Canada,
October 1978, Commonwealth Law Bulletin 5,2 April 1979, pp. 522-34,
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consonant with the difference in powers and responsibilities between freedom
of information matters and administrative oversight in general. Of these two,
option (3) obviously better formalises this distinction, but has a number of
technical difficulties associated with it, not least the consideration that a Deputy
Ombudsman simply so created would have no staft of his own to perform freedom
of information work. The simplest solution is thus option (4), which would
preserve a de facto scparation by virtue of delegation from the Ombudsman
to an appropriate deputy; this would not of course remove the power of the
Ombudsman himself to also exercise the delegated powers should he so choose.

29.31 Recommendation: The relevant powers and duties should be vested in
the Commonwesalth Ombudsman for delegation to a Deputy Ombudsman appointed
for freedom of information purposes.
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Chapter 30

Proceedings before the Administrative
Appeals Tribunal

30.1 We have discussed in a number of previous chapters, and endeavoured to
summarise in Chapter 27, the various grounds upon which appeals may be—and
in our view should be—able to be brought. The present chapter does not traverse
this ground again. Rather it focuses on a number of matters of general procedure
which arise with respect to Administrative Appeals Tribunal proceedings: the
initiation of proceedings; powers with respect to costs and fees; discovery pro-
cedures; the expedition of priority matters; and the language of Tribunal decisions.

Initiation of proceedings

30.2 Section 29 of the Administrative Appeals Tribunal Act 1975 requires that
all applications for review must be lodged within twenty-eight days of the day on
which notice in writing of the decision in question was furnished to the applicant.
This basic time limit is not altered by anything in the Freedom of Information
Bill, except insofar as the Bill makes an application for internal review a condition
precedent of an appeal to the Tribunal. Clause 38 of the Bill requires that an
application for internal review be made within twenty-eight days of the giving of
the original decision, and in effect prohibits an appeal to the Tribunal until cither
the review decision is made or fourteen days have elapsed, whichever occurs
earlier. It would appear that once the notice of the internal review decision has
been given, section 29 of the Administrative Appeals Tribunal Act applies and
the applicant has twenty-eight days from that date to lodge his appeal. Where no
internal review decision has been forthcoming within fourteen days, or more, of
the request for it, clause 38 (4) of the Freedom of Information Bill applies to
deem an appeal to the Tribunal ‘as having been made within the time allowed
under the Administrative Appeals Tribunal Act 1975 provided the Tribunal is
satisfied there was ‘no unreasonable delay’ in lodging it.

30.3 There is an imprecision about the expression ‘unrcasonable delay’ which is
regrettable but probably unavoidable in the no-answer context in which it apphes.
What is perhaps avoidable is the strict requirement of twenty-eight days which
otherwise routinely applics. We regard this period as, in all the circumstances,
somewhat too brief. The applicant would wish to be adequately prepared for what
may be a complex and legalistic hearing. The time constraint should be more
realistic regardless of the applicant’s right under section 29 (7) of the Adminis-
trative Appeals Tribunal Act to seek an extension of time. While one rationale
for the relatively short twenty-eight-day time limit in general administrative matters
may well be to ensure that no department is kept in an unduly prolonged state of
uncertainty about the status of decisions involving general operating procedures
or the expenditure of significant funds, we do not see this kind of practical admin-
istrative consideration as having any real application in the freedom of information
area: a greater lapse of time before the result of an appeal application is known
is unlikely to prejudice departmental operations in any way.

30.4 We are aware that the Administrative Review Council is presently conduct-
ing a review of time limits provided by the Administrative Appeals Tribunal Act
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and is seeking the views of departments, applicants and lawyers. Rather than
refer this matter for further consideration by the Council, we are sufficiently per-
suaded of the need for an extension of time in the specific context of freedom of
information to recommend accordingly. We therefore propose that, for the pur-
poses of frecedom of information, a period of sixty days be substituted for the
twenty-cight days presently provided.

30.5 Recommendation: For the purposes of freedom of information, the time
within which an application for review must be made to the Administrative Appeals
Tribunal should be extended from twenty-eight days to sixty days commencing on
the day on which notice in writing of the decision is furnished to the applicant.

Awarding costs

30.6 Both the Commonwealth Administrative Review Committee (Kerr Report
1971) and the Committce on Administrative Discretions (Bland Report 1973)
recommended that the then proposed Administrative Appeals Tribunal be em-
powered to award costs in favour of an aggrieved person where the Tribunal con-
sidered that the application for review was reasonably justified.’ Despite this, the
Administrative Appeals Tribunal Act makes no provision for the award of costs,
providing only that if a person is indigent, lega! aid can be given at the discretion
of the Attorney-General.

30.7  One of the most frequently recurring criticisms of the scheme of review
provided by the present Freedom of Information Bill was that the Administrative
Appeals Tribunal’s inability to award costs in favour of an applicant would
render the right of review by the Tribunal an impracticable one for the vast
majority of potential applicants. Specific submissions on this matter were made
by organisations such as the FOIL Campaign Committee, WEL (Victoria),
the Victorian Committee for Freedom of Information, the Australian and South
Australian Councils for Social Services, the Queensland and South Australian
Councils for Civil Libertics, and the Australian Consumers’ Association.?

30.8 The exclusion from the Administrative Appcals Tribunal Act of a power
to award costs appears to reflect, in part, a policy that those secking review
of administrative decisions before the Tribunal should be discouraged from
seeking legal representation. Nevertheless there will be cases where, because
difficuit questions are involved, or because the facts are complex, or because
of personal factors, the individual would need to have legal representation.

30,9  Some sece the power to award costs by tribunals in general as a mechanism
for equalising the power of individuals and government or, by reflecting adversely
on the performance of particular officers, as ensuring a greater measure of
accountability on the part of public servants. In any case the government would
only have to pay costs if the agency loses the action, There are in fact precedents
for costs being awarded against the Commonwealth in certaip Tribunal proceed-
ings. Under section 85 of the Compensation (Commonwealth Employees) Act

Y Australia, Parliament, Commonwealth Administrative Review Committee Report (Hon. Mr Justice
Kerr, Chairman), Parl. Paper 144/1971, Canberra, 1971; Australia, Attorney-General’s Depart-
ment, Commitice on Administrative Discretions (Sir Henry Bland, Chairman), Final Report,
AGPS, Canberra, 1973.

* See Transcript of Evidence, p. 217; Submission no. 7, incorporated in Transcript of Evidence PP.
366-7 und 385-6; Submission no. 44, incorporated in Transcript of Evidence, p. 397; Submission
no. 48, incorporated in Transcript of Evidence, p. 439 and Transcript of Evidence pp. 1766-7;
Submission no. 19, incorporated in Transcript of Evidence, p. 1342, and Transcript of Evidence,
p. 1973, Submission no. 61, incorporated in Transcript of Evidence, p. 577.
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1971 the Commonwealth has to pay the costs of the applicant if the Tribunal
under that Act sets aside the decision of the Commissioner and remits it for
re-determination, and the costs of a party not initiating the proceedings if the
Tribunal affirms the decision. In income tax challenges it has been an adminis-
trative practice of the Commonwealth to bear the costs of an appeal by the
Commissioner against a decision of a Board of Review favouring a taxpayer
in certain specified circumstances.

30.10 There are, in addition, compeiling reasons why costs should be awarded
in favour of the aggrieved individual in the specific case of freedom of information
actions before the Administrative Appeals Tribunal. For instance, a person is less
likely to bring an action in which he might incur costs if the object at stake
is information, and not—as will usually be the case in other actions before the
Tribunal—an item of property or a pecuniary benefit. Further, an individual
who brings an action and successfully asserts his right to information will be
helping to change bureaucratic attitudes of secrecy in favour of more open
government and should not have to bear the financtal burden for what is of
benefit to the community in general. Even from the point of view of a personal
benefit an action under the Freedom of Information legislation may be an essential
precursor for an individual who wishes to challenge a government decision con-
cerning his personal monetary or property rights,

30.11 United States experience indicates that a power to award costs may
be crucial if denials of information are to be subject to external review. Before
1574 when United States courts were given power to award costs under the
United States Freedom of Information Act, the government won only 25%
of court cases, yet less than 4.5% of people denied information were prepared
to appeal te a court.® It is true that the Australian procedure of appeal to the
Administrative Appeals Tribunal (simpler than court appeals under the United
States Freedom of Information Act), together with the power of the Ombudsman
to investigate complaints, might help to counter the same anti-litigation pressures
arising here, but it is arguable that Australians have been traditionally reluctant
to assert their rights and to this extent a costs incentive is justified.

30.12  While we agree with the rationale for relicving the financial burden of an
appeal to the Administrative Appeals Tribunal for freedom of information pur-
poses, we have contrived to resolve the problem by means other than conferring
a power on the Tribunal to award costs for all freedom of information cases. Our
proposal, set out in Chapter 29, that the Ombudsman be empowered to act as
counsel on behalf of an applicant before the Tribunal will, we believe, go a long
way to resolving the question for the great majority of deserving cases.

30.13 Where the applicant secks the assistance of the Ombudsman in the first
instance, it is only if conciliation fails and the Ombudsman declines to represent
the applicant befere the Administrative Appeals Tribunal that the applicant will
be faced with the prospect of paying his own costs. We propose that in these cir-
cumstances, if the applicant substantiaily prevails in his case before the Tribunal,
the Tribunal should be empowered to recommend to the Attorney-General that
costs be awarded in the applicant’s favour. Since it is highly improbable that the
government will change a clear policy decision not to confer a power to award

4 United States, Congress, House of Representatives, U.S. Government Policies and Practices—

Adminisiration and Operation of Freedom of Information Act: Hearings before Sub-Committee of
House Committee on Government Operations, 92nd Congress, 2nd Session, Washington, 1972,
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costs directly on the Tribunal itself, whether in relation to freedom of information
or other cases, our proposal leaves the ultimate decision with the government in
any particular case when the Tribunal decides that an award of costs is justified.

30.14 Where, on the other hand, an applicant does not seek the assistance of the
Ombudsman in the first instance but decides to invoke his right to proceed
directly to the Administrative Appeals Tribunal as he would be entitled to do
under most clauses of the Freedom of Information Bill in our scheme of review,
the Tribunal would have no power to recommend to the Attorney-General that
costs be awarded in the applicant’s favour. The purpose of this propoesal is to en-
courage procedure by way of the Ombudsman, thus relieving pressure on the
Tribunal without closing off the opportunity of direct appeal to the Tribunal. The
same proposals would apply both to applicants secking release of information and
third parties pursuing Reverse-Freedom of Information actions. In line with our
objective of removing the financial burden of appealing to the Tribunal it is, of
course, a necessary corellary of cur proposals, that the Tribunal have no corre-
sponding power to recommend an award of costs in favour of the government.

30.15 Recommendation: Where an applicant, having pursued his right of review
through the Ombudsman, proceeds for review before the Administrative Appeals
Tribunal without representation by the Ombudsman, and he substantially prevails
in his case, the Tribunal should be empowered, in its discretion, to recommend
fo the Attorney-General that costs be awarded in the applicant’s favour.

30.16 The criteria by which the Tribunal might exercise its discretion to recom-
mend an award of costs could include consideration of the public benefit, the pos-
sible commercial benefit to the applicant, and the reasonableness of the agency’s
action in withholding the document, or, in the case of a Reverse-Freedom of
Information action, the reasonablencss of the agency’s decision to release the
document. For example, where disclosure is less in the interest of the public than
in the interest of the individual applicant, an award of costs may not be appro-
priate. There would be no need or justification for public financial support to be
given when an application is made to advance private commercial interests. In the
case of mixed motives it would be possible to recommend a partial award.

30,17 Recommendation: In deciding whether to exercise its discretion to recom-
mend an award of costs, the matters to which the Administrative Appeals Tribunai
is to have regard should include:

(a) the public benefit;

(b) the possible commercial benefit to the applicant; and

(¢) the reasonableness of the agency’s action in withholding the document or
(in the case of a Reverse-Freedom of Infermation action) deciding to
release it.

30.18 We consider that onc additional benefit that would flow from a power
being vested in the Administrative Appeals Tribunal to award, or at least recom-
mend, the payment of costs to a successful applicant is that this would act as
a financial disincentive to agencies unreasonably withholding information. Such
awards would certainly represent a budgetary burden on individual departments
and authorities which it may be assumed they would be anxious to avoid. It is
true that, as a matter of law and legal procedure, court and tribunal actions are
taken against the Commonwealth and not against individual departments, except in
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the case of statutory authorities and departments headed by statutery office holders,
and that costs awarded against the Commonwealth are paid out of Consolidated
Revenue. But as a matter of accounting rather than law, such costs would be
reflected in the accounts of the relevant department, and if such a department
did not have sufficient funds to satisfy an award of costs, it would need an advance
from the Minister for Finance.

30.19 There is another aspect of the financial disincentive involved in agencies
contesting appeals to the Administrative Appeals Tribunal which may be con-
veniently mentioned at this point. This is the matter of the cost of the agencies’
own representation, which must be borne by the government, whatever the out-
come of the case. We note that in the United States the escalating cost of defending
freedom of information suits has prompted the Attorney-General to limit the
availability of representation assistance for government agencies to a quitc narrow
range of cases. In a letter to the heads of all federal departments and agencies
dated 5 May 1977, the then Attorney-General, Griffin B. Bell, stated the guiding
principle in this way:
The government should not withhold documents unless it is important to the public
interest to do so, even if there is some arguable legal basis for the withhelding. In order
to implement this view, the Justice Department wilt defend Freedom of Information Agt
suits only when disclosure is demonstrably harmful, even if the documents technically
fall within the exemptions in the Act.?

We regard it as wholly desirable that principles of this kind should be applied in
Australia. If cost considerations do act as a disincentive to departments and
agencies resisting disclosure in all but the most obviously defensible cases, then

so much the better.

30.20 Defending freedom of information cases before the Administrative
Appeals Tribunal will have budgetary implications not only for the government
as a whole, but also for individual departments and authorities. There is, it is true,
a less immediate nexus between the financial burden and the individual agency
in the case of the government’s own costs than there is with respect to amouats
of applicant’s costs which the government might be cobliged to pay if our reconi-
mendation above is accepted. This is because, for the most part, departments use
(without being obliged to pay for) the services of the Deputy Crown Solicitor’s
Office rather than their own house counsel in tribunal matters. However a few
departments, notably Capital Territory and the Department of Business and Con-
sumer Affairs, already provide their own representation. Other departments are
usually billed by the Deputy Crown Solicitor when, as often happens, disburse-
ments are ircurred in the briefing of private counsel; moreover all statutory
authorities (as distinct from departments) using Deputy Crown Solicitor services
are billed for the costs so incurred. We have been advised by the Attorney-
General’s Department that this general pattern is likely to continue in the future
for freedom of information matters and it seems clear to us that the trend will be
more and more towards departments as well as authersities either directly pro-
viding their own legal services or having to pay for them out of departmental
budgets. These considerations should help to ensure that resistance to disclosure
is not unnecessarily pursued to the Tribunal stage, and accordingly to reinforce
the effect of the several other recommendations we have made with this end

in mind.
* Committee Documsnt no. 58.
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Power to waive fees

30.21  We have given close consideration to whether the Administrative Appeals
Tribunal should have the power to order the waiver or reduction of fees and
charges (other than litigation costs) in appropriate cases, For reasons fully dis-
cussed in Chapter 11, paragraphs 11.40-11.45, and which need not be repeated
here, we have recommended that the Tribunal have no jurisdiction in this respect,
and that the sanctions for misuse of ministerial or agency discretion in this area
should remain political only.

Discovery

30.22  The particular circumstances of a freedom of information action, where
the applicant must conduct his case without access to the documents claimed
to be exempt, raises the question of whether some extra provision should be
made in this context to augment the present provisions of the Administrative
Appeals ‘Tribunal Act requiring the production of documents by a decision-
maker. Under section 37 of the Administrative Appeals Tribunal Act (which
continues to apply to non-exempt documents under the Freedom of Information
Bili) a decision-maker is required, within fourteen days of having been advised
that an application for review of a decision has been lodged with the Tribunal,
to lodge copies of all documents in his possession relating to the decision being
reviewed. Unless, following application by the decision-maker, the Tribunal
orders that certain of these decuments should not be Furnished to the applicant,
all these documents will, by virtue of section 35 (2) of the Administrative Appeals
Tribunal Act, be made available to the applicant. It was suggested to the Com-
mittee that in the particular circumstances of freedom of information, an appli-
cant should have extra power of discovery, or power to make interrogatories,
or, at the very least, an agency should be required to produce as a public record
a detailed index of the withheld documents accompanied by specific justifications
for its action,

30,23 In the United States the trend has been for courts to require the creation
of as complete a record as possible so that the applicant will not be unduly
disadvantaged in freedom of information proceedings. Vaughn v. Rosen® estab-
lished that an agency must produce a detailed index of the withheld documents
accompanied by specific justifications for its action. This general principle was
modified in Phillippi v. CI4° where the United States Central Intelligence
Agency claimed that the fact of the existence or non-existence of the requested
documents was itself exempt information and the agency submitted sealed affi-
davits to the court explaining its position. While the court held that an agency
must create as complete a public record as possible, it stated that no Vaughn
index would be required unless the court determined that the refusal to admit
or deny the existence of the records was unjustified.

30.24  There are sound rcasons for not importing all or any of these specific
aids for the applicant. The provision of greater powers of discovery, or a power
to make interrogatories or the requirement for an index would import a formid-
able apparatus for the applicant, one normally asscciated with the courts. It
would raise once again the spectre of a constituticnal issue, adding weight to the
view that to a certain extent the functions of the Administrative Appeals Tribunal
in relation to freedom of information can be characterised as judiciai and mot

5 484 F. 2d 820 (D.C. Cir. 1975).
5 546 F. 2d 1009 (D.C. Cir. 1976).
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administrative review. Furthermore since the proceedings of the Tribunal should
be inquisitorial there should be no need to rely on the applicant to supply either
the necessary information or argumentation. We note that section 38 of the
Administrative Appeals Tribunal Act, which enables the Tribunal to obtain
additional statements, would permit the Tribunal to order that a Faughn index
be produced. However, we see no merit in importing a United States court
practice in this regard as standard procedure in the Australian Tribupal. We
prefer to leave a decision as to the need or desirability of such an index to the
discretion of the Tribunal in each particular case. We also accept clause 44
of the Freedom of Infoermation Bill, which prectudes the Tribunal from examin-
ing the exempt documents in camera unless it is not satisfied of their exempt
status by affidavit evidence or otherwise.

Expedition of pricrity matters

30.25 Several witnesses expressed the view that the Freedom of Information
Bill should provide that freedom of information matters be accorded some degree
of priority before the Administrative Appeals Tribunal. The rationale for accord-
ing priority to frecdom of information cases is that the value of information
may tend to diminish rapidly with time. On the other hand, it must be acknow-
ledged that a great many other matters which come before the Tribunal, for
example depertation appeals, may have an equal or greater degree of urgency.

30.26 We are aware that although there is a priority provision in the United
States Freedom of Information Act, a large number of other United States
statutes contain equivalent provisions on particular matters, with the net result
that a system of priority no longer appears to operate in practice.

30.27 We do not consider it appropriate to expressly provide in the Freedom
of Information Bill that freedom of information matters should be accorded
priority before the Tribunal. We do however express the hope that freedom of
information proceedings will be expedited, if the particular circumstances of the
case demand it, and that the Tribunal will, in scheduling iis cases, give con-
sideration to the particular need for an early resolution of freedom of information
cases.

The language of Tribunal decisions: disclosing the existence of a document

30.28 We have already discussed, in paragraphs 9.27-34 and 20.14-16 the prob-
lem which arises in respect to certain specially sensitive documents as to whether
the initial decision-maker should be entitled to answer a request in a form of
words which neither confirms nor denies the existence of the document in question.
We recommended, albeit with some hesitation, that a minister or agency should
have such a power in respect of documents relating to security, defence or inter-
national relations (clause 23), Cabinet and Executive Council documents (clauses
24 and 25), and law enforcement documents (clause 27). We emphasised our
concern that this power be not abused, and pointed to the role the Ombudsman
might be cxpected to play—by means of his informal, conciliatory access to agency
decision-makers—to ensure that it was not.

30.29 A similar problem obviously arises with respect to decisions that are made,
in the areas in question, by the Administrative Appeals Tribunal itself. Such

matters will come before the Tribunal in the normal way, the giving of a ‘no con-
firmation or denial’ response being treated for appeal purposes as amounting to a
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straightforward refusal to grant access. The Tribunal will, no more or less than is
the case with claims of exemption generally, be in the position of having to reach
a conclusion about the justification for the exemption without the benefit of argu-
ment from a fully informed applicant. In the case of appeals under clauses 23, 24
and 25 we have recommended already that any such consideration take place in
closed inquisitorial proceedings, with the applicant limited to the submission of
affidavit evidence, so no additional problems of maintaining secrecy will arise,
In the case of matters of this kind arising in respect to law enforcement docu-
ments, claimed to be exempt under clause 27, it may be that some variation in
existing procedures will be required in order to preserve, at least up to the point
of the decision, secrecy as to whether the document in question does exist or not.

30.30  The Administrative Appeals Tribunal’s decision on appeal will either be
that the document (if in fact it does exist) is exempt from disclosure or it is not.
In the latter event the document whose cxistence has neither been confirmed nor
denied will have to be disclosed. In the former event, where the document does
exist but access is to continue to be denied, then we see no reason why the Tri-
bunal, any less thar the original decision-maker, should not be empowered to
announce its finding, if it regards it as appropriate to do s0, in exactly the same
‘no confirmation or denial’ terms as the original decision-maker.

30.31 Recommendation: In relation to appeals under clauses 23 (relating to
security, defence, or infernational relations) 24 and 25 (relating to Cabinet and
Executive Council documents) and 27 (relating to law enforcement documents)
the Administrative Appeals Tribunal should he empowered, if it regards it as
appropriate to do so, to announce its findings in terms which neither confirm nor
deny the existence of the document in question.
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PART E
MONITORING THE OPERATION OF THE ACT



Chapter 31
Administrative Monitoring

31.1 Once the Bill is enacted it will be necessary for agencies te monitor the
operation of the Act with care. In this way they will gain an awareness of the
ramifications of meeting their obligations under the Freedom of Information legis-
lation. To some extent, this will simply provide a sound basis for future planning.
But it is also likely that defects will become apparent in the day to day operation
of the Act. Improvements to overcome such defects as emerge will need to be
instituted by the Executive as required.

Departmental responsibilities

31.2 It is in the interests of agencies themselves that they keep the operation
of the legislation under close scrutiny, especially in its early stages. Many depart-
ments have recognised this. The Department of Housing and Construction,’
for example, said that it would organise within its central oflice a ‘general advis-
ing role particularly on questions of exemption’. 1t would ‘establish a system
to record all requests for information, and monitor their volume, type, and
main topics of interest, so that an efficient response system can be set up for
the Department as a whole’. The Department of Foreign Affairs® suggested the
creation of a section with its own registry to enable it ‘to monitor the progress
of applications and to facilitate the compilation of statistical data which may be
required for the annual report on the operation of the Aci (section 48 (2)),
which may assist in identifying workloads arising from this legislation and which
can provide the basis for the calculation of fees’. The Department of the Capital
Territory* also argued for ‘a continuing process of review and evaluation of the
legislation and, indeed, of the new processes of administrative law’”. Its submission
continued ‘the Department would favour the introduction of the present legis-
fation . . . on the understanding that it could be mcdified in the light

of experience’.

31.3 In our view each agency should be free, especially during the early stages
of the legislation’s operation, to develop whatever supervisory techaiques it
decides are apprepriate to its particular functions. Differences in function will
result in widely different demands being made on agencies as a result of the
Freedom of Information legislation. Accordingly, it is important to cater to
these differences by allowing agencics initiative in the way they monitor the
effects of the legislation upon their functions.

31.4 Nevertheless in order to enable the Public Service and the Parliament to
make decisions about the effective discharge of agency operations under the
legislation, and to ensure that an assessable case is made for the allocation of
resources to agencies in order to fulfii these obligations, we consider that a good
deal of information should be assembled in common form by agencies, both
for internal and comparative purposes and to provide a basis for annual depart-
mental reports to Parliament (as to which, sec Chapter 32). As the Public

! Submission no, 135, para. 2.7.
¢ Submission no. 150, incorporated in Transcript of Evidence, p. 2384,

2 Syubmission no. 149, incorperated in Transcript of Evidence, p. 2237.
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Service Board has pointed out, ‘departments will . . . need to devise, in
advance of the legislation becoming Jaw, systems recording requests for infor-

mation {which are] . . . accurate and consistent’.* We believe that the
information to be covered should include:
(a) Requests made e number made, granted, rejected, partly-

rejecied, deferred

exemptions claimed

time lapse to decision
subject-matter of requests
reasons for rejection

use of internal appeals systems

{(b) Handling of rejections o nature of Ombudsman’s involvement
s cases on appeal: summary, cutcomes
e secrecy claims (under present clause 28)

{c} Costs of freedom of » fees received
information o attributed costs (staff time, etc.)); extra
staff positions sought and/or approved
{d) Internal procedures a rules made about monitoring procedures

¢ changes to fee schedules

o disciplinary action related to freedom of
infermation; summary figures; notes on
more serious cases

¢ innovations in information-handling asso-
ciated with freedom of information

» levels of delegation under the Freedom of
Information legislation; changes during
period

* any special arrangements made to imple-
ment legislation; special problems ex-
perienced; efforts to encourage compliance

{e) Staff training and s instruction courses offered; duration and
development scope; who attended
¢ proposed courses,

31.5 Recommendation: In order to facilitate the administrative monitoring of
the Freedom of Information legislation and to provide a basis for agency reports
to Parliament, agencies should, in conspltation with the Attorney-General’s
Department and the Public Service Board, assemble in common form information
relating to the following matters:

(a) requests made;

(b) the handling of rejections;

{c) the costs of freedom of information;
(d) internal procedures; and

(e) staff training and development,

31.6 Through monitoring of this sort, we expect the quality of government
administration to be noticeably improved. This will flow from specific factors
such as the improvement of record and index systems on the one hand and

¢ Submission no. 47, para. 3.10,, incorporated in Transcript of Evidence, p. 847.
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from such general factors as the awareness of a greater degree of public account-
ability on the other. We mention this because we are aware that many of the
costs and difficulties which will be attributed to the Act would have arisen
anyway. Nevertheless, insofar as the Act will be an undoubted catalyst to better
administration, it will be convenient for agencies to collate such improvements
and costs under the heading of freedom of information.

31.7 While acknowledging that some elements of general administration such as
the cost of preparing manuals, indexes and guides and of operating improved in-
formation retrieval systemns, will thus be attributed to the Act, we are confident
that agencies will be as anxious as we are to quantify and assess as far as possible
the precise impact of the Freedom of Information Act. Perhaps the most frus-
trating, if largely inevitable, aspect of departmental appearances before the Com-
mittce was the element of speculation as to the administrative impact of the
legislation, We hope that this will be ended as a result of careful internal menitor-
ing by agencies. Agencies will be able to call on the Attorney-General's
Department, the Department of the Prime Minister and Cabinet and the Ombuds-
man for aid, advice and guidelines. We now consider the role of these central
agencies in the effective functioning of the legislation,

Attorney-General’s Department

31.8 The role of the Attorney-General’s Department will be crucial to the
effectiveness of the Act. Above all we expect the Department to place the
Attorney-General in a position where he can argue effectively in Cabinet for
such resources and such directives as may prove to be necessary for the implemen-
tation and continuing scrutiny of the legislation. The special responsibilities of
the Attorney-General, as Minister responsible for this legislation, cannot be
minimised. '

31.9 In addition, we expect that the Department will help agencies with needs
related to freedom of information. In particular, this will invelve providing legal
advice; but it will also involve meeting departmental requests for information and
guidance of a more general nature. The Department of the Capital Territory, for
example, said, in relation to the lists of documents to be made available for inspec-
tion and purchase under clause 7, that ‘the Attorney-General's Department will
have to turn its mind to the problem of how to co-ordinate . . . across depart-
ments and across the Commonwealth structure’.? The Department itself has recog-
nised its role and stated that it will, in asscciation with the Public Service Board,
‘conduct seminars and the like to inform Departments about the legislation’; and
that it will engage in ‘the preparation of guidelines and instructions to other De-
partments on the application of the legislation’.9 The Department also expects that
other departments ‘particularly in the early stages of the legislation, will frequently
seek advice on whether documents are required to be made available’. We expect,
from the role already played by the Attorney-General’s Department in alerting
agencies to their respective responsibilities under the Freedom of Information
Act, that it has already gained their confidence in this area.

31.10 In addition, the Department has said that it contemplates that ‘there would
be a continuing monitoring of this and other legislation in the administrative law

5 Transcript of Evidence, pp. 2265-6.
® Reply of 20 March 1979 by Attorney-General’s Department to Public Service Board Survey on
resource imptlications of Freedom of Information Bill, Committee Document no. 67, p. 4.
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arca’,” Although the Department correctly sees its task as being carried out in
conjunction with the Public Service Board and the Department of the Prime
Minister and Cabinet, we cmphasise that the role of the Attorney-General’s De-
partment in keeping the operation of the legislation throughout the Public Service
under constant scrutiny is crucial to the success of the legislation. These tasks
require preparation and the Department has recognised this. It has said that
‘additional resources will be required . . . for providing advice and guidance to
other Departments, in the preparation and conduct of appeals to the Adminis-
trative Appeals Tribunal and in the production of an annual report to Parliament
on the operation of this Act’8

31.11 Recommendation: The Attorney-General’s Department should be provided
with sufficient resources to enable it to undertake its responsibilities in imple-
menting the legislation and monitoring its operation,

Department of the Prime Minister and Cabinet

31.12 The Department of the Prime Minister and Cabinet will have a role in
offering advice to other departments about decisions which will have to be made
under the legislation. As the Department has said, it expects ‘referrals where
requests are made which rajse major policy issues, because of the Department’s
co-ordinating role in adminjstration’® The Department will therefore also be
required to offer advice to the Government on progressive amendments to the
legistation. We would expect such advice to be publicly available, In addition, the
Department will be required to advise other departments about what papers
attached to Cabinet documents may properly be separable and so made avaitable
under the legislation without delay or review. The Secretary of the Department
indicated that the Department expected to be consulted by other agencies on this
matter and that the Department has been ‘putting [itself] in a position to respond
to the various obligations that [it] will have’.’® We belicve that the Department will
have an important part to play in making departmental practices consistent in
this way.

31.13 Recommendation: The Department of the Prime Minister and Cabinet
should, in its annual report to Parliament, report not only upen its internal imple-
mentation of the Freedom of Information Act, but also upon its advisory role as
to the Act’s implementation in relation to other agencies,

Public Service Board

31.14 The Public Service Board will also play a part, as we have indicated
above, in referring to staff development and training and to the nced to keep
staffing levels under review. The Council of Australian Government Employee
Organisations raised this issue during the course of its evidence to the Committee.
It said that the Government should ‘give a commitment that it will review staff
ceilings in an appropriate measure, with that measure being related to the proven
additional workloads generated. We sec that as a review process which should
perhaps be carried out at least every three months during the intreduction period’.!t
The Public Service Board has already, cn our behalf, conducted a survey designed
7 ibid.

8 ibid., p. L.

# Paper from Department of Prime Minister and Cabinet to Committee, March 1979, p. 3.

10 ‘Transcript of Evidence, p. 2293,
1Y Transcript of Evidence, p. 1014,
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to elicit information from departments about the expected operation of the Act,
and we have referred to this survey extensively in previous chapters., Once the
Act is in operation we would expect the Public Service Board to ensure the most
economical and efficient discharge by agencies of their obligations under the Act,
so furthering its effectiveness. The Board has indicated that it would expect to
be consulted by departments, along with other key agencies, on such matters as
administrative and staffing arrangements, It stated that ‘consequent staffing pro-
posals would be handled by the Board in the usual way’ 12

31.15 Recommendation: The Public Service Board should continue to develop
special monitoring processes which will make possible an assessment of any
addition workloads generated as a result of the implementation of the legislation,

The Ombudsman

31.16 In our view the Ombudsman has a highly significant role to fulfil in
monitoring the effective operation of the Act. In Chapter 29, we have discussed in
detail his role in advising agencies which need assistance in complying with their
obligations under the Act. In this way, the Ombudsman will be able to ensure
improved responses by agencies to their statutory obligations in keeping with the
general method of operation of his office. In observing the nature of different cases
as they arise throughout the Public Service, the Ombudsman will be well placed
to offer useful advice to agencies which will necessarily have a morc restricted
view of the operations of the Act. He will be able to advise agencies both as to
the emerging practices of other agencies and the difficulties which individual
members of the community may experience in using the legislation. The Ombuds-
man will thus be in a position to advise on possible changes to agency practice
and then, if necessary, on changes required to the formal structure of regulations
and legislation.

3117 Responsibility for assessing the effectiveness of the legislation in a con-
tinuing way will thus rest with a number of agencies. Our remarks in this chapter
have been directed principally to self-assessment by agencies of the operation of
the legislation. But ultimately that self-assessment must itself be scrutinised by
the elected representatives of those whom the legislation is designed to benefit.
We turn to this complementary and ultimate role of the Parliament in the next
chapter.

2 Submission no. 47, incorporated in Transcript of Evidence, p. 847.
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Chapter 32

Parliamentary monitoring

32.1 It has been a constant assumption of this Report that the ‘right to infor-
mation’ inheres in Australian society as a whole, alihough it is of course exercis-
able by individuals and groups within the society. Every request granted to a
person is a gain and benefit for Australian socicty as a whole; every request
illegally or needlessly refused is a detriment to the society as a whole, It is there-
fore appropriate that the elected represcntatives of that society should ensure
that this far-reaching social advance is secured and improved. If Parliament is
to achieve this end, it must be put in an informed position to enable it to assess
the current operation of the legislation and suggested amendments.

Reports by agencies

32.2 A full and comparable set of reports on the operation of the Freedom of
Information legislation should therefore be placed before the Parliament at least
annually tc enable it to put under close scrutiny the performance of agencies in
relation to the Freedom of Information Act. We would anticipate that the
necessary information for this purpose would be contained in the annual reports
of agencies which in accordance with a recent government decision! are to be
published and tabled in the Parliament, and especially in the annual report which
the Attorney-General is required under clause 48 (1) to table in the Parliament.

32.3 Agencies are required under sub-clause 48 (2) to furnish to the minister
administering the Act whatever information he requires to enable him to prepare
an annual report as required under sub-clause 48 (1). This requirement will
provide agencies with the opportunity to collate valuable information as to their
operations under the legislation, which we expect would be included in their
annual reports on their normal activities. In our view, each such report should
contain a statistical evaluation of the duties executed in relation to the Bill including
the number of agency determinations to withhold information requested; the
reasons for such denials of access; the number of appeals against such adverse
determinations with the result and summary of the reasons for each; a copy of
the agency’s fee schedule with the total amount of fees collected by the agency
during the year; and any other information which evidences the agency’s efforts to
properly administer the legislaticn,

32.4 Recommendation: Agencies should include in their annual reports to Parlia-
ment sufficient information concerning their operations in relation to freedom of
information as will enable adequate parliamentary review.

The Attorney-General’s report

32.5 The report which the Attorney-General, as minister responsible for the
Bill, is required to make pursuant to clause 48 (1) will provide comparative infor-
mation concerning agencies’ performance of their obligations under the Bill
and details of the overall impact of the legislation. We believe that it is important
for clause 48 to lay down the specific matters which should be included in the

L Australia, Senate, Hansard, 9 June 1978, p. 2689, Ministerial Staterment on *Access to Official
Information’ by Senator the Hon. P. D. Durack, QU Attorney-General,
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Attorney-General’s report to Parliament. The Attorney-General’s Department will
play a vital role in monitoring agencies’ compliance with the legislation and the
Attorney-General’s annual report to Parliament will be a valuable source of
information on the aperations of the legislation. Expressly providing in the Bill
for the matters to be covered in the annual report will ensure that impo—rtant matters
arc not overlooked. These matters should include: the number of requests for the
year per agency; the number of deferments; the rank of persons refusing access;
exemptions claimed under the legislation; the number of freedom of information
requests refused for contravention ol a prescribed secrecy provision under clause
28; information on appeals activities; administratjve manhours, costs and fees
collected in relation to freedom of information requests; average time for com-
pliance; extra staff positions sought and/or approved; changes in administrative
procedures occasioned by freedom of information; guidelines issued by the
Attorney-General’s Department; and description of efforts by that department to
encourage compliance with the legislation.

32.6 We have proposed in Chapter 9 that agencies publish in their annual reports
the titles of officers with authority to refuse access. We also propose that in the
Attorney-General’s report there should be a comparative table indicating for sach
agency of the Public Service the rank of all officers with authority to refuse
access. We note that in the United States it is commen practice not only to
identify by rank and name those officers with autherity to refuse access but also
to specify the number of refusal decisions made by them in a particular year. We do
not go so far as to suggest that, in Australia, the number of refusals made by
any particular officer should be published in any annual report, either the general
report [rom the Attorney-General or the report from the particular agency.
Although it might be thought that to do so would be a disincentive to any given
officer making excessive refusals, we belicve on balance that information of this
kind would be more likely than not to mislead. Certainly the number of decisions
a particular officer may make has no necessary connection with the guality of
cath such decision and, in the absence of a finding from the Administrative
Appeals Tribunal, it would not be possible to indicatc whether any particular
refusal was squarely in accordance with the legislation or not. We note that clause
22 of the Bill requires that the statement of reasons which s provided to an
applicant who is denied access to a document should state both the name and rank
or designation of the person giving the decision; this is a sufficient statutory
guarantee that the identity of a particular refusing officer will become known
when this is necessary for the proper administration of the Act,

32.7 Recommendation: Clause 48 of the Freedom of Information Bill should
be extended to expressly state the matters on which the Attorney-General, as
Minister respensible for the administration of the legislation, should report to
Parliament. These should include:

(a) the number of requests for the vear per agency;

(b) the number of refusals:

(¢) the number of deferments;

(d) exemptions claimed under the legislation;

{¢) the secrecy provisions invoked under clause 28;

{f) the level of persons refusing access;

(g) information on appeals activities;
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{h) administrative manhours, costs and fees collected in relation to freedom of
information requests;

(i) average time for compliance;
(i) extra staff positions sought and/or approved;

(k) changes in administrative procedures occasioned by freedom of infor-
mation;

() guidelines issued by the Attorney-General’s Department; and

(m} a description of efforts by the Department to encounrage compliance with
the legislation,

32.8 1In addition we would cxpect that the Attorney-General’s first report on
freedom of information would contain a detailed account of agencies’ compliance
with the publication requirements of clauses 6 and 7 including an account of the
guidance which the Department has provided to other agencies concerning their
cbligations under this Bill. Subsequent reports would detail agencies’ efforts to
update the information published or made available under clauses 6 and 7. The
detailed reports of the Attorney-General on the subject of agency compliance
with the requirements of clauses 6 and 7, and their scrutiny by Parliament, may
be a more effective means of ensuring compliance with these requirements than
an individual complaint to the Ombudsman and possible review by the Adminis-
trative Appeals Tribunal which we proposed in Chapter 30.

32.9 Recommendation: The Attorney-General’s first report to Parliament should
contain an extensive account of agencies’ compliance with the publication require-
ments of clauses 6 and 7. Subsequent reports should detail agencies’ efforts to
update the information published or made available under claoses 6 and 7.

32.1¢ Clause 48 (1) requires the minister responsible for the Bill to report ‘as
soon as practicable after the end of each year ending on 31 December’. We were
advised by the Attorney-General’s Department that there was no particular reason
why clause 48 (1) specified the requirement for reporting to the Parliament in
terms of calendar years.® It is possible that clause 48 (1) is merely a copy of the
United States provision, We would propose that, in common with normal reporting
requircments, the Attorney-General, as minister responsible for the Bill, should
be required to report as soon as practicable after 30 June each year, Furthermore,
the considerable delays by some agencies in submitting annual reports to the
Parliament in the past, prompts us to recommend that the Department report
as soon as practicable after 30 June but in any case no later than 31 October.

32,11 Recommendation: Clause 48 (1) should be amended to require the minister
administering the Freedom of Information Bill to report to Parliament as soon
as practicable after the end of each year ending on 30 June and in any case no
later than 31 October.

Report by the Ombudsman

32.12 The Ombudsman is presently required under sub-section 19 (I} of the
Ombudsman Act 1976 to report to the Parliament as soon as practicable after
30 June each year on his operaticns during that year. In addition to these annual
reports, sub-section 19 {(2) enables the Ombudsman to submit reports to the
minister for presentation to the Parliament at any time he considers appropriate
‘during parts of a year’. In view of the active role which we advocate for the

? Letter fo Committee from Attorney-General’s Department, dated 20 April 1979,

327



Ombudsman in relation to freedom of information, he would be particularly well
placed to observe any deficiencies in the operation of the legislation and make
appropriate reccommendations to resolve these difficulties. The information supplied
by the Ombudsman would accordingly be valuable in assisting Parliament to
evaluate the effectiveness of the Freedom of Information legislation and adminis-
trative practices in relation to freedom of information.

32,13 Recommendation: The Ombudsman should report to Parliament on the
operations of his office in relation to freedom of information as part of his annual
report to Parliament and by way of special reports to Parliament concerning
freedom of information as required.

Fufure review by parliamentary cominittec

32.14 Our objective in evaluating the provisions of the Freedom of Information
Bill in this Inquiry has been to achieve the correct balance between necessary
confidentiality and ease of access to information. Our investigations have gone
some way toward ecstablishing something of the real position with regard to this
balance, but an clement of uncertainty remains which can best be resolved by
a subsequent investigation in the light of actual experience.

32.15 Various submissions made to the Committee referred to the need for
review by a non-government committee. The Australian Council of Sccial Service,
for example, put forward a tentative proposal for a ‘Freedom of Information Act
Implementation Advisory Committee’,
The purpose of this committee would be to advise the public service, and the Government,
on the detailed implementation of the Act over its first eighteen months of operation. Its
membership should consist of a mix of persons from the community with a background
in law, community organisations, organisational behaviour, self help/advocacy groups,
and the Freedom of Information Legislative Committee, and the public service trade
unions.?

32.16 The South Australian Freedom of Information Working Party proposed
a similar advisory committee but one which consisted of both users and providers.?
The Law Institute of Victoria recommended review after the legislation has been
in operation for two years by a Committee chaired by a presidential member of
the Administrative Appeals Tribunal which would be empowered to obtain com-
ments from members of the public. The Council of Australian Government
Employce Organisations (CAGEOQ) considered the possibilities of review by a
Partiamentary Committee and review by a three member comnuittee including a
representative of the Government.®

32,17 In the United States, this review or oversight function has been performed
by two Congressional Committees—the Foreign Operations and Government
Information Subcommittee of the House of Representatives Committee on Govern-
ment Operations, and the Administrative Practice and Procedure Subcommittee
{(formerly the Special Subcommittce on Geovernment Operations) of the Senate
Tudiciary Committee. The United States Government’s first Freedom of Infor-
mation Act, which was signed into law in July 1966 and became effective one
year later, was the culmination of years of investigation by both House and Senate
subcammittees. Since that time, these subcommittees have been responsible for

3 Submission no. 48, incorporated in Transcript of Evidence, p. 442.
4 Submission no. 46, incorporated in Transcript of Evidence, p. 1854,
8 Submission no. 112, p. 13.

S Transcript of Evidence, p. 1013.
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a general oversight of the Act’s implementation and administration. In 1971 and
1972 a comprehensive study of the operation of the Act was conducted with
numerous public hearings, which resulted in the adoption of substantial amend-
ments to the Act in 1974, Oversight of the amended Act has continued and various
reports have been produced: for example, the House Committee Report on
‘Freedom of Information Act requests for Business Data and Reverse-FOIA
Lawsuits’,?

32,18 We readily support the principle of review of the operations of the
Freedom of Information legislation by an independent body and favour review
by a committee of the Parliament. Not only are we impressed by the record of
achicvement of the United States subcommittees, we also consider it highly appro-
priate that the operation of legislation which essentially concerns the rights of
the public in relation to the Government should be subject to review by a Parlia-
mentary Committee on behalf of the Parliament. In fact, the annual reports of
the Attorney-General's Department, the Ombudsman and agencies concerning
freedom of information, and the annual reports by the Attorney-General as
minister responsible for the legislation will, in the ncrmal course, be referred to
the Senate Standing Committee on Constitutional and Legal Affairs. Consideration
of these annual reports will provide an opportunity for further assessment of the
operation of the legislation. For these reasons it may well be appropriate for this
review function to be vested in the Constitutional and Legal Affairs Committee.

32.19 The Senate Regulations and Ordinances Committee would have jurisdic-
tion to examine the report on the regulations made under the Freedom of Infor-
mation legislation in accordance with its terms of reference. It could therefore not
adequately perform the sort of review function we envisage as its jurisdiction does
not extend to looking at matters of policy. Clearly the proposed parliamentary
committee should be concerned with cvery aspect-—both of a policy and an
administrative nature-—of the Act’s operation,

32.20 We consider that this review by a parliamentary committee should be
conducted three years after proclamation of the Act, or in the event that the Act
is proclaimed into effect in stages, from the date of the first such proclamation.
This three year period would allow a reasonable time to elapse in order to provide
both applicants and agencies with experience of the operation of the legislation
without the distortion which could otherwise arise if the period were any shorter.
It is to be expected that there will be some upheaval during the early stages of
the Act’s operations, but after three years of operating under the Act both agencies
and the public will be in a much better position to assist the reviewing com-
mittee in its task.

32.21 Recommendation: The operation of the Freedom of Information legis-
lation should be subject to review by the Senate Standing Committee on Con-
stitutional and Legal Affairs three years after the first proclamation of the
legislation.

32.22 We empbhasise that the various measures by way of reports to the Parlia-
ment, both annual and special, and culminating in the presentation of a compre-
hensive review by the Senate Committee three years after proclamation time are
not ends in themselves. In fact, they will only be justified and significant if they

? United States, House of Representatives, Freedom of Information Act Requests for Business Data

and Reverse-FOIA Lawsuits, Twenty-fifth Report of House of Representatives Committee on
Government Operations, 95th Congress. 2nd Session, 1978, House Report 95-1382.
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stimulate such discussion and comment within the public domain that Parliament
is led to make a correct response. The great number of submissions by members
of the public, both individual and within organisations, and the general level of
community interest reflected in the media, lead us to expect that such public
debate and evaluation will occur.
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Chapter 33

The Scope of the Archives Bill

‘Those who cannor remember the past are condemned fo repeat it

33.1 Throughout time, people and nations have preserved their history, their
traditions and their cuitures in written form. Vast archives from empires as
ancient as the Sumerian, Egyptian, Babylonian and Chinese have been preserved
and open to study by succeeding generaticns. From the outset of European settle-
ment in Australia extensive written records, both of an official and of a personal
nature have been maintained. Few nations in fact have written records that go so
far back in their history as Australia, and the preservation of one is essential
to the other. Reasons why we should wish not only to preserve the documentary
record of our history, but to make that record available for public and private
research, were outlined recently by Dr W. Kaye Lamb, a former Dominion
Archivist of Canada, who advised on the establishment of a National Archives
in Australia:

The need for access to recent material is now pressing. The last 25 years have seen a great
expansion in the public that wishes to make use of public records. Time was when the
major topics of interest were war and politics, and historians were the chief users of
archives. They have now been joined in force by economists, economic historians, soci-
ologists, political scientists, geographers, ecologists and members of many other disciplines.
The interests of most of these relate to modern times and current problems and they seek
access to recent records. Many of their studies are of great importance to those forming
and guiding the Government’s economic and social policies 2

33.2 It is surprising to find that a function as important as preserving the
documentary record of our history is not regulated by legislation. Until now, the
Australian Archives, with 208 shelf kilometres of material and an annual increment
of 30 000 to 50000 additional shelf metres,® has been regulated by Executive
directions. A view strongly put to us by researchers familiar with the Australian
Archives is that:

the inadequacies of the Commonwealth archival programme, and the problems encountered

by the Australian Archives, in the past, are in no small measure attributable to the want

of a legislative charter as the basis for its operations.

33.3 It is against this background that we welcome the introduction of the Ar-
chives Bill simultaneously with the Freedom of Information Bill into the Senate by
the Attorney-General on 9 June 1978. The main purpose of the Archives Bill is
to place on a statutory basis many of the current activities of the Australian
Archives concerning such activities as promoting records management in the
Commonwealth, taking custody of records, and both disposing of and preserving

1 (G. Santayana, Life of Reason, vol. 1, chapter 12.

2 Australia, Development of the National Archives, Report by Dr W. Kaye Lamb, (The Lamb
Report), Parl. Paper 16/1974, p. 14,

3 Professor Neale, Director-General, Australian Archives, Transcript of Evidence, p. 674.

1 Australian Society of Archivists Submission no. 130, incorporated in Transcript of Evidence p.1448.
An account of criticisms that have in the past been made of the Australian Archives is given in
R. C. Sharman, ‘Australian Archives in Lamb's Clothing’, Archivaria 1, 2, 1976, pp. 21, 23;

R. C. Sharman, Submission no. 133, p. 2; M. Saclier, ‘The Lamb Report and its Environment’,

Archives and Manuseripts 5, 8, 1974 p, 200,
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records. There are innovative features of the Bill as well, such as the creation of
new institutions (the Advisory Council on Australian Archives is an example) and
the amendment of some existing practices (particularly access procedures).

33.4  The Archives Bill is the subject of a dual study. The Senate Standing Com-
mittee on Education and the Arts is inquiring into those functions of the Archives
concerned with the collection, management and preservation of records. Our terms
of reference confine us to inquiring into the Bill so far as it relates to issues com-
mon to, or related to, the inquiry into the Freedom of Information Bill 1978, In
effect, we have been concerned with those functions of the Australian Archives
outlined in paragraphs 3 (2) (h) and (j) of the Bill;

(h) to encourage, facilitate, publicise and sponsor the use of Archival material;

(j) to make Commonwealth records available for public access

33.5 This Committec heard evidence relating to the Archives Bill from some
cighteen witnesses representing a wide range of interests including historians,
archivists, librarians and senicr public servants. In addition, on the afternoon of
IS February 1979 we heard evidence in the form of a panel discussion in which
individuals with & particular interest in the Archives Bill participated.® Among
them were the State Librarian from the Library Board of Western Australia, a
former archivist, a librarian and several academics. Institutions represented were
the Australian Archives, the Australian Society of Archivists, the Australian His-
torical Association and the Australian Advisory Council on Bibliographical
Studies,

33.6 Wec have divided the consideration of the Archives Bill into two chapters.
This first chapter is concerned with substantive points such as the thirty-year rule
and the exemptions. Chapter 34 discusses matters which are more procedural in
nature, such as access procedures and provisions for review and appeal.

The present Bill

33.7 For purposes of our analysis, the starting point is clause 30 of the Archives
Bill, which provides that:
30. (1) Subject to this Part, the Archives shall cause all Commonweaith records in the
open access period that are in the custody of the Archives or of a Commonwealth institu-
tion, other than exempt records, to be made available for public access.

Pursuant to clause 3 (7) a document enters the open access period when a period of
thirty years has elapsed since the end of the calendar year in which the document
came into existence. This ensures that, if a determination is made that a decument
is non-cxempt, access can be given to it automatically, upon request, without any
show of nced by the applicant, and without the need for any further inspection by
the Archives of the contents of the documents. There are two general methods
specified in the Bill by which documents that have reached the open access period
will not be available for perusal. First, some catcgories of documents are excluded
aftogether from the access provisions of Part V, Division 3 of the Bill. This applies
to such documents as Executive Council and Cabinet Papers, and the records of
the Governor-General. Secondly, in respect of other categories of documents that
are subject to the access provisions, the Archives may withhold a document pur-
suant to one of nine categories of exemption listed in the Bill; these exemptions
are similar to many of those in the Freedom of Information Bill. Whether a docu-
ment is exempt is, by and large, a question that will have been determined before

® Transcript of Evidence, pp. 1381-1574.
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a document reaches the open access period. The Bill establishes the general rule
that departmental records will be transferred to the Archives by the time they are
twenty-five years old; during the ensuing five years before the open access period
commences, the records are examined, collated, retained if desirable, and a deter-
mination made as to whether they are exempt. Whether or not a record is exempt,
it will in most cases be listed in an Australian National Guide to Archival
Material. An applicant who is denied access to a record has two opportunities to
challenge the denial: first, by way of an application for an internal review, and
secondly, by appeal to the Administrative Appeals Tribunal.

33.8 There are two other mcthods by which access may be gained. First, the
minister, or a person authorised by him, may cause any single class or category
of records that are not in the open access period (that is, less than thirty years
old) to be made available for public access (called ‘accelerated’ access; see clause
39 (1)). Secondly, the minister or authorised person may grant to an individual
special access to records that are either exempt, or have not reached the open
access period, for a purpose specified in the regulations (called ‘special’ access:
see clause 39 (2)).

Thirty-vear rule

33.9 Perhaps the most prominent feature of the public debate on the Archives
Bill has been the thirty-ycar archival period. It is recognised both by critics
and by official spokesmen that the period is an arbitrary one. It was first adopted
in Australia in December 1970 as the period applying to normal departmental
records and it was later extended in January 1972 to Cabinet documents as well.%
There appears to be a number of reasons why the period of thirty years has
been adopted. In the first place, it is the period adopted in most other countries
of the British Commonwealth; other countries like the United States, which
generally speaking do not have a closed access peried, tend to adopt the thirty-
vear period as the closed access period for documents supplied by foreign govern-
ments. It was submitted to us? that the main reason why these and other countries
have adopted this archival period is that internationally thirty years is regarded
as a necessary pericd in order to protect the position of civil servants. On the
one hand, it allows sufficient time for a civil servant to complete his career,
retire from office and be sufficiently removed from public affairs to avoid criticism
of his activities while in office; and, on the other hand, it assures public servants
that they can carry out their duties frankly and fearlessly, without having the
public contemporaneously gazing at their activities.

33.10 W do not subscribe to this view as an adequate justification for a ¢losed
period of thirty years. It is a view that is clearly inconsistent with the phalosophy
behind the Freedom of Information Bill, which could in many cases require
the disclosure of deliberative materials at a very carly date where the public
interest so requires, We also agree with some of the criticisms expressed to this
Committee that there are countervailing interests, particularly the interests of
researchers who can provide a useful service to Government by analysing recent
history. One can point to recent disclosures, such as the Crossman Diaries, to

& The history of the Australian Archives and of the access rules is discussed in Sharman, Archivaria

cited footnote 4.
7 P. Orlovich, Vice-President, Australian Society of Archivists, Transcript of Evidence, p. 1527.
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illustrate the proposition that early disclosure can assist research and under-
standing of government without prejudicing the efficiency and practices of
government.®

33.11  An alternative period which was suggested to us in a few submissions was
an archival period of ten years,® We should add that a period as short as this is
not adopted in any other country, though there are some countries with a shorter
period than thirty years—for instance, Zambia has a twenty-year rule, and Nigeria,
Malaysia, and Singapore adopt twenty-five years. Most other countries that vary
from Australia still retain the old fifty-year rule,’® Another alternative adopted
in some countries is to have different periods for different categories of documents.
It is explained in Chapter 2 that Sweden has archival periods of two years, five
years, ten years, twenty-five years, up to seventy-five years. The United States
also follows a similar system. The disclosure of documents relating to defence
and security is regulated by the security classification system, which requires the
declassification of most documents by the age of six vears. Documents requiring
protection for a longer period are presumed to be available within twenty vears,
unless a very senior officer makes a determination that the document must remain
secret for an cven longer period. Disclosure of other documents is regulated
by and large under the Freedom of Information Act, but some Departments
adopt archival periods by which their own records should be released—for
instance, fifteen years is the guideline adopted for law enforcement records
and records of the Department of State (though there are exceptions). Under
the newly enacted Presidential Records Act of 1978 the records of an outgoing
President are to be available for public access (subject to the exemptions of
the United States Freedom of Information Act) twelve years after the term
of office ceases.

33.12 The second reason for adopting thirty years is because of the under-
standing between ourselves and our defence allies that material given by onc
government will not be released by another within this period. This is clearly
an important consideration, although it only applies to a small segment of
government documents. We also note that there are exemptions both in the
Freedom of Information Bill and in the Archives Bill, to provide adequate
protection for documents given in confidence and for our international relations.
We would in passing mention also that the observation of these international
understandings appears to be discretionary, and that Australia has insisted upon
observance of them more so than others appear to think is necessary. In the
past, the practice of the British government has been to inform Australia that
it proposes to release selected categories of documents and seeks Australia’s co-
operation in not releasing documents not within those categories.’' This happened
particularly with records of the Second World War, the release of which eventually
caused Australia to accept the inevitability of the thirty-year rule applying to de-
partmental and Cabinet documents alike. The same occurred with the United States
government, which had Second World War documents concerning its communi-
cations with as many as eighty countries; a unilateral decision to disclose seems

* R. Crossman, The Diaries of @ Cabinet Minister, Hamish Hamilton Ltd, London, 1975-1977,
vols 1-3.

? Submission no. 9 (FOIL Campaign), p. 7; Submission no. 60 (Dr D. Coward), pp. 2-4; and also
see A. R. Horton, Library Association of Australia, Transcript of Evidence, p. 2207.

'® The archival pertods adopted in other countries are summarised in a report prepared for the
Committee by the Legislative Reference Service, Department of the Parliamentary Library,
Committee Document no. 64.

't Professor Neale, Transcript of Evidence, p. 732.
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almost inevitable in cases of this nature. Publicity has also been given in recent
years to matters of defence interest to Australia which have become the subject
of public knowledge as a result of disclosures made in United States Congressional
hearings.?

33.13 The third, and to our mind persuasive, justification for the thirty-year
rule is one of administrative efficiency. One of the objectives of an official archival
system is that, at some time before the open access period is reached, documents
will be examined in order to determine whether they can be released. A deter-
mination is made independently of any request for the document being received.
Those documents which cannot initially be cleared for public access are re-
examined at programmed intcrvals (or whenever a request is received) in order to
determine whether disclosure can then occur. The shorter the period between
creation of a document and its movement into a potential open access period, the
more likely it is that one of the exemptions will still be effective. The number of
closures will be greater, and more reviews will subsequently have to be undertaken
by Archives staff. This we should say is the main reason proffered by Archives
spokesmen for the adoption of the thirty-ycar archival period in the Bill.}?

33.14 In our opinion this is an important consideration, as an open access period
really should operate as such; the public should be able to expect that most docu-
ments will be available for perusal when they have reached a predetermined age.
We are awarc that thirty years is a lengthy period (and in fact would preclude
people from learning the full story about many events which happened during their
life as electors) and we would not have concurred in the adoption of this period
had we thought that it would unduly hamper public analysis of the history of
Australian Government activities. In this respect we note that there are two mech-
anisms under the Archives Bill for disclosure of documents before they reach the
age of thirty years. Thesec mechanisms, accelerated and special access, are dis-
cussed in Chapter 34. More importantly, we note also that many records will in
fact be available under the Freedom of Information Bill long before the open
access period is reached. Most exemptions in that Bill contain their own time
limitation—that is, a document can only be withheld for so long as disclosure
would injure a defined interest or have a defined effect. Even the internal working
documents exemption, which is subject to a public interest criterion, is defined in
this fashion. The main exceptions to this rule are, first, the Cabinet and Executive
Council exemptions (clauses 24 and 25 of the Freedom of Information Bill); and
secondly, the fact that the Freedom of Information Bill will not apply retrospec-
tively to documents created before proclamation. We have proposed in Chapter
14 that the application of the Bill to prior documents should be phased in at pre-
determined stages. The archival period is thus less important than many people
have supposed it to be. Apart from the restriction it imposes on access to Cabinet
and Executive Council records and the records of the Governor-General, its main
importance is that it is the period beyond which all documents will have been
reviewed, listed in a public index, and their availability made certain.

33.15 Anacther factor which influenced our thinking is the apparent absence of
any strong pressure among historians, archivists and other researchers for a
reduction of the period. They were, for the most part, content with this aspect of

12 United States, Congress, House of Representatives, House Appropriation Committee, Hearings
on Military Construction: Fiscal Year 1978 (1977 part 2) p. 183, Washington, 1977; and sce
article, ‘Australiza Gets a New US Defence Station’, Australian Firancial Review, 8 May 1978,
p. 16.

13, Hurley, Australian Archives, Transcript of Evidence pp. 1530-1531.
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the Bill, and were more concerned with the possibility that documents could be
withheld subsequent to this period under the exemptions. Only a small number
of historians and associations urged a reduction of the period.** Experience and
time will tell whether a reduction is ultimately necessary. As a result of the enact-
ment of the legislation and the public interest that this has already engendered,
and by virtue of the creation of a National Guide to Archival Material, we expect
that the Australian Archives will enter a new phase where there is much greater
interest in utilising Australian archival resources and in writing Australia’s history.
We recommend later in this chapter that the operation of the Archives Bill should
be reviewed by a parliamentary committee three years after its enactment, along
with the review of the Freedom of Information Bill proposed in Chapter 32. The
experience that will by then be gained concerning the operation of the thirty-year
rule will no doubt be a useful element in the proposed review.

33.16 Recommendation: The open access period defined in clause 3 (7) of the
Archives Bill should remain at thirty years,

Exclusions and exemptions

33.17 There are three ways stipulated in the Bill by which documents can be
withheld during the open access period. First, certain categories of documents
are excluded from the open access provisions of the Bill; secondly Archives can
invoke any one of nine exemptions to withhold a document from public access;
and thirdly, in respect of three of the nine categories of exempt records a
minister or an authorised officer may issue a certificate certifying conclusively
that the document is exempt under that provision. We shall discuss these three
matters in turn.

33.18 Exclusions. Part V, Division 1 of the Bill provides that the open access
provisions of the Bill do not apply to the following categories of documents:

¢ records of the Governor-General or of a former Governor-General;

e records in the possession of the Senate, the House of Representatives or a
Parliamentary Department;

* records in the possession of a court or the registry of a court;

» Cabinet rccords (as defined in the Freedom of Information Bill, to include
Cabinet submissions, official records of the Cabinet and documents disclosing
Cabinet decisions or deliberations);

e Exccutive Council records (which are similarly defined); and

® records protected by a Commonwealth sccrecy provision that is prescribed
in the regulations made pursvant to the Bill as a category or records to
which the access provisions do not apply.

33.19 With the exception of the last mentioned category of records, a person
having the control of the custody of records referred to in the previous paragraph
may enter into arrangements with the Archives allowing access in accordance
with the arrangements agreed upon. With respect to those same categories of
documents, their identification is established conclusively by a certificate signed
by a designated officer. We say more about conclusive certificates later in this
chapter,

33.20 Witnesses from the Australian Archives appearing before this Committee
have been anxious to point out that it is unlikely that the documents referred to

14 See references footnote 9 and Dr H. Radi, Transcript of Evidence, pp. 156970,
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in Part V, Division 1 would, as it appears, be absoluiely exempt from public
access. Access to these records would under the Bill remain discretionary. It
is, however, contended that access is likely to be given but on the basis of
different rules or practices, It is pointed out, for mstance, that Cabinet documents
up to 1948 have already been cleared by Cabinet officers and placed in the
cusiody of the Archives Office, Of all the records of the full Cabinet, the War
Cabinet and the FEconomic Cabinet for the duration of World War II, only
forty-nine documents are individually withheld from public access at the moment,
twenty-nine of these on the grounds of privacy.'* Be that as it may, our present
task is to appraise a Bill that purports to confer rights of access upon the public.
In any such system, those who urge the creation of broad discretionary powers
bear a heavy onus.

33.21 The Explanatory Memorandum to the Bill cxplains the exclusion of
vice-regal records and the records of Parliament and the courts on the basis
that it would be inappropriate for the regulatory powers of the Archives ‘to
be made applicable to the records of those arms of the Government which
traditionally enjoy a certain degree of independence and autonomy’.'" In part
this independence can be viewed on constitutional grounds, particularly the
separation of the powers of the Executive, the Legislature and the Judiciary.
It is also felt that, as a practical matter, it should be for bodies like the Parlia-
ment and courts to determine what is to happen to their own records. For
instance, attention is drawn to the difficult questions involved in determining what
should happen to judges’ notebocks.

33.22 In the case of records of the Governor-General other considerations are
involved. The Governor-General is jn direct correspondence with the Monarch,
and conscquently identical holdings will exist in Britain and in Australia of
the correspondence passing between them. In Britain, royal documents are not
made available until sixty years has elapsed since the date of creatien (though
special access is sometimes given earlier than this date).'” This consideration
will apply to only a very small number of vice-regal documents. Apart from
that, however, the Director-General of Archives was not able to suggest additional
justifications for the exclusion of these records, indicating to the Committee
that it was a matter of government policy that the records described in Part V
should be excluded.'®

33.23 These explanations may suggest the nced for special treatment to be
given to a fcw categories of records, such as judges’ notebooks and correspond-
ence with the Monarch, but they do not to our mind suggest the need for the
total exclusion of broad categories of documents from the access provisions
of the Bill. The purpose of the Archives Bill is to guarantes that our national
history can be both preserved and reconstructed. This guarantee must exist with
respect to the operation of the Head of State, of the Legislature and of the
Judiciary, much as it exists in relation to the operation of departments. We are
not dealing in the Archives Bill with contemporary access to records, where
there may exist special reasons for allowing organs of the State like the Legis-
lature and the Judiciary to regulate access. Rather we are dealing with access
to records that are thirty vears of age. To argue that the Legislature and the

15 Professor Neale, Transcript of Evidence, p. 726.

18 Australia, Parliament, Archives Bill 1978: Explanatory Memorandum, Commonwealth Govern-
ment Printer, Canberra, 1978, p. 14,

17 Professor Neale, Transcript of Evidence, pp. T14-715.

18 Transcript of Evidence, p. 715.
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courts should regulate access to their own documents is to disguise the fact
that at the time access is desired the particular legislature or court that would
decide upon access is constituted quite differently to that of the time at which
the document was created; it is a fiction to suppose that the institution still has
some association with, or understanding of, the records that a trained and pro-
fessional archivist would not have.

33.24  Very strong objection was expressed by archivists, historians and others
to the exclusion of Cabinet records from the open access provisions. No one,
it seems, was content with the assurance that these records would probably
be made available for public access in the same fashion as other records, We
clearly detected a residual fear among critics that these records would in fact
be exempt from public access, and in any case it was felt that these records
are so central to any examination of Australian history that their availability
should be assured. Professor B. Mansfield, appearing before the Committee as
President of the Australian Historical Association, indicated agreement with
the view that Cabinet papers are ‘absolutely essential to the history of govern-
ment and from the historian’s point of view that blanket exemption seems a vital
one’.** Mr H. J. Gibbney, a retired archivist, thought that the exemption of
Cabinet records was ‘quite absurd’ and was ‘one of those things which I think
stems from inflated ideas of what in fact the Executive really is’, He continued,
‘it seems to me that this is equivalent to attempting to create the archives of
a company without the board of directors, and that is quite ridiculous’.2° Professor
A. G. L. Shaw expressed the contention of most that Cabinet records should
only be withheld beyond thirty years on the same grounds as other records.
such as national security or privacy of the individual 2

33.25 Apart from contending that the exclusion of these records, like the
exclusion of vice-regal records, was a matter of government policy, Professor
Neale suggested two reasons that could explain the exclusion.?® The first is that
Cabinet records are the property of the Government with which they are asso-
ciated, and according to the convention presently observed as to the records
of former governments, it is for the leader for the time being of the party that
constituted that government to be consulted upon and permit access. This con-
vention is still observed even though records may be thirty years old. This reason
it would seem is the predominant reason why Cabinet documents are excluded.
The second reason is that Cabinet documents are ‘the fundamental documents
in_government administration. Therefore their security and their custody must
primarily be the concern of the Cabinet Office’. Indeed, we understand that
Cabinet papers are maintained in a separate repository and to that extent it
may seem impracticable to subject them to the access provisions which require
a decision on access to be made by the Australian Archives.

33.26 We are not convinced by these arguments. There must come a time
when public interest in obtaining access to information necessary for the under-
standing of Australian government and history overrides the niceties of consti-
tutional arrangements, and in our opinion that time has certainly arrived when
an event js thirty years of age. It is our view that Cabinet records should not

1® Transcript of Evidence, p. 1533,

¥ Transcript of Evidence, p. 1533.

2 Transcript of Evidence, p. 248.

3 Transcript of Evidence, pp. 724-25. The convention of disclosure of records of other governments
Is explained in Committee Document no. 43, a paper on the matter prepared by the Depart-
ment of Prime Minister and Cabinet.
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be excluded from the access provisions. The functions of the Australian Archives,
as defined in clause 5 of the Bill, include making a Commonwealth record
available for public access, and encouraging, facilitating, publicising and spon-
soring the use of archival material. It is difficult to see that any of these functions
can be properly undertaken if the most important categories of Commonwealth
records are beyond the control of the Archives and thus beyond the eyes of
the public. Moreover it appears to us that the distinctions created by these
provisions will create administrative inefficiencies. Cabinet records are not defined
in clause 18 by reference to their physical location in a separate archival reposi-
tory, but are defined by reference to their character (for instance, whether some-
thing is a submission or contains details of Cabinet deliberations or decisions).
When archival officers are examining documents to see whether they can be
made available for public access, they will have to look not only for seusitive
or exempt elements in the documents, but also for indications that the docwument
is a ‘Cabinet record’ as defined in the Bill. It has been claimed that Archives
staff have formerly experienced difficulties in recognising Cabinet papers.®* Dr
Lamb, in his appraisal of the Australian Archives, also drew critical attention
to the practice that all Cabinet papers, no matter how old or innocuous, must
be referred to the Cabinet Office for full clearance.®

33.27 We recognise that some Cabinet records may be physically located in
separate repositories, and if that continues to be so, the Director-General of
Archives would need to exercise special powers to inspect all Commonwealth
records (including legislative and judicial records, if necessary) which are retained
in separate repositories. Clause 27, provides that ‘the Archives is entitled, for
the purposes of this Act, to full and free access, at all reasonable times, to
all Commonwealth records in the custody of a Commonwealth institution other
than the Archives’. Presently that clause is contained in Part V, Division 2
of the Bill which {pursuant to clauses 18 and 19) does not apply to vice-regal,
parliamentary and judicial records. However, if this restriction in clauses 18
and 19 is removed, then clause 27 would appear to confer adequate power upon
the Director-General to inspect all Cabinet records. The Director-General would
also need power to organise all records to enable him to respond to requests
received pursuant to the Archives Bill. This power could arise, at best, by
implication from clause 27, and it seems to us preferable that the power be
expressly conferred.

33.28 No reason has been suggested to us why records protected by secrecy
provisions should potentially be excluded from the access provisions. At most
we can assume that these records may, in certain circumstances, be retained
by agencies like the Australian Bureau of Statistics, the Department of Social
Security and the Commissioner of Taxation, pursuant to the statutory obligations
those agencies have to protect confidential material. If this is the case, these
obligations can be adjusted legislatively so that no conflict arises between this
Bill and other legislation. A possible conflict of obligations would not, to our
mind, justify or necessitate the exclusion of some categories of records from
the access provisions. Indeed, their exclusion creates the anomaly that, for
the first thirty years of their life such records may be subject to the Freedom
of Information Bill, but thereafter cease to be subject to an access statute-—
a strange result for records that initially did not possess any such sensitivity.

23 Sharman, Archivaria, cited footnote 4, p. 23.
24 Tamb, cited footnote 2, p. 13.
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33.29 Recommendations:

(a) Part V, Division 1 of the Archives Bill should be amended so that no cate-
gory of records is excluded from the open access provisions of the Bill.

(b) The Director-General of the Australian Archives should be given express
power in the Bill to enabie him to organise all Commonwealth records so
that the Archives can respond to requests received pursuant to the Bill,

33.30 A final matter arising under Part V, Division 1, concerns clause 23, which
lays down special provisions applying to the records of royal commissions. We
mention this clause as it appears to have been assumed by many people that these
records are also excluded from the access provisions of the Bill, This misunder-
standing is quite explicable, as the clause is contained in a Part of the Bill which
otherwise deals with exclusions, However, a close reading of clause 23 indicates
that royal commission records, though they may be withheld from the physical
custody of the Australian Archives, are nevertheless subject to the access pro-
visions of the Bill.

33.31  Exemptions in general. There are nine exemptions in the Archives Bill,
many of which are similar to those in the Freedom of Information Bill. The
exemptions in the Freedom of Information Bill which are not repeated in the
Archives Bill are:

e internal working documents (clause 26);
documents subject to legal professional privilege {clause 31);

¢ documents whose disclosure weuld prejudice the national economy (clause
33);

e documents whose disclosure would be in contempt of court, of the privileges
of Parliament, or contrary to an order of a Royal Commission or tribunal
{clause 35); and

* documeats certified privileged by the Attorney-General (clause 36)

(As previously discussed, there arc also special provisions contained in the Archives
Bill for documents such as Cabinet documents, Executive Council documents,
and documents protected by the secrecy provisions.)

33.32 Exemptions have evoked a mixed reaction. On the one hand, some wel-
come the fact that executive discretion to withhold documents will now be regu-
lated by statute; indeed, as recently as 1974, it was pointed out that

the Archives, encumbered with an embarrassing set of Cabinet instructions which it
must apply but cannot disclose or explain, reacts with what appears to the user as, at best,
pettifogging bureaucracy at work and at worst deliberate obstructionism, 5

Typical of those commentators who welcomed the creation of statutory exemptions
was a representative from the Australian Society of Archivists:

It seems to the Society that a good deal of fatitude must be allowed for the Government
to determine whether records in each individual case do or do not £t into that category

At least [the exemptions] are stated; they are neither capable of being expanded
or decreased. We know where we stand in respect of them. I think that is an important
thing . . . Ithink a very considerable concession at least has been obtained here by
getting the Government to declare itself on the categories of exemption.2®

** Saclier, Archives and Manuscripts, cited footnote 4, pp. 203-204.
28 Transcript of Evidence, pp. 1553—4; and see Submission no. 130, incorporated in Transcript of
Evidence, p. 1440 ff.
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33.33 Many other critics, on the other hand, found the exemptions wanting, in
particular as they could result in decuments being withheld from public scrutiny
for longer than thirty years. Phrases such as ‘overbroad’, ‘open-ended’, ‘catch-all’,
‘sweeping’ and ‘arbitrary’ were used liberally in the submissions and evidence sub-
mitted to the Committee. The gist of the criticisms is summarised in the remarks
by Dr Coward:

I consider the entire Bill to be grossly weighted in favour of protecting the so-called
interests of Government agencies, but with regard to [the exemptions], if the 30 year period
is to be retained, why is it necessary to have such sweeping, broadly worded, catch-all
phrases that will net only a small proportion of the total record? . . . We preserve
records fundamentally so that they can be used and so that we can understand and come
to grips with our own history. If we cannot do this then we might as well not preserve
any records at afl.?”

33.34 It has been suggested in some quarters that guidelines should be issued
by the Australian Archives to supplement the exemptions. The uncertain nature
of the power that those exemptions confer upon the Archives could be sig-
nificantly confined in favour of the public if guidelines were issued indicating
the nature of the criteria that would be applied by the Archives in respect of
any individual exemptions. In our opinion this is a very sensible suggestion and
we would urge the Australian Archives to adopt an administrative practice to
this effect.

33.35 Before we discuss each of the exemptions, we think it worthwhile to
record our opinion that the enactment of exemptions is definitely a step forward
in archival reform in Australia generally, By contrast, most of the State govern-
ments have an archival system under which access is still a discretionary matter,
notwithstanding that in some cases the archival system has a legislative basis.
We have been advised by the Australian Archives that the rules applying in
the States are as follows:

(a) N.S.W.—there is a thirty-year archival period that can be varied at the
discretion of a department in respect of its own records.

(b) Queensland—there is a thirty-year archival period.

(¢c) South Australie—there is a thirty-year archival period, but much depart-
mental material is still retained and controlled by departments.

(d) Tasmania—there is a fifty-ycar archival period, though each department
still contrals access to its own records.

(e) Western Australie—there is no archival period fixed, and the Library
Board decides upon access at its own discretion.

(f) Victoria—there is no archival period. Records are required to be trans-
ferred to the Archives Office after five years, though departments can
determine which records are to be cleared for public access, and classified
material is usually not transferred to the Archives Office.

Clause 31 exemptions.

31. (a) information ormatter the disclosure of which under this Division would prejudice
the defence, security or international relations of the Commonwealth;

33.36  We recognise that an exemption protecting these arcas is necessary, and
we do not propose any change to the exemption. In passing, we draw attention
to our earlier discussion in Chapter 16 to the effect that the standard adopted

2?7 Transcript of Evidence, pp. 1555-1356.
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in the Bill should be consistent with the rules contained in the Protective Security
Handbook, We indicated that the Handbook should establish a system for declassi-
fication of documents. Any system which effectively did this would probably
contain a provision to the effect that a classification could not continue past
a designated period (for instance, thirty years} unless the classification is per-
sonally approved by a minister or permanent head. We expect that, as with
the Freedom of Information Bill, the classification will be used as a guide by
the Archives in determining whether records are exempt. However, the classi-
fication would not be binding, and the governing standard would be that con-
tained in the legislation.

31. {b) information or matter communicated in confidence by or on behalf of the Govern-
ment of another country or of a State to the Government of the Commonwealth or a
person receiving the communication on behalf of that Government, the disclosure of
which under this Division would constitute a breach of that confidence;

33.37 We recommended in Chapter 16 that the comparable exemption in the
Freedom of Information Bilt be deleted, and we recommend that the same amend-
ment should be made to the Archives Bill. There would still be an exemption
protecting documents the disclosure of which would prejudice Australia’s inter-
national relations, and as we have said in Chapter 16 that exemption establishes
the appropriate standard te determine whether documents of foreign govern-
ments should be disclosed. We do not foresee that deleticn of this exemption
will create problems concerning exchanges of documents with other countries,
particularly in light of the international understanding explained earlier in this
chapter, that documents from other governments are withheld from public access
for thirty years. While there will not be any other exemption in the Bill to
protect communications from State governments, it is our opinion that none
is needed and that confidences existing between Federal and State governments
will, at the age of thirty years, either have expired or be outweighed by the
public interest in access. One salient factor is that the governments (including
members of parliament and public servants) between whom the confidences
were exchanged will have been changed in composition.

31. {c) information or matter the disciosure of which under this Division would prejudice
the relations between the Commonwealth and any State;

33,38 We cannot cnvisage that the interest in Federal-State relations thirty
years after the event would not be overridden in every case by the public interest
in disclosure. Qne retired archivist of many years experience, Mr H. J. Gibbney,
said that in his opinion the need for such an exemption ‘would vanish in five
or at most ten years’.” Dr Radi voiced a similar view, and indicated an appre-
hension that an exemption such as this, by establishing a standard, invites recourse
to that standard;® in effect, that the exemption creates the need for its own
existence. A representative of the Archives declined to suggest any instances
where the exemption would be needed, adding it ‘is very difficult to say there
would be no case’.’® We feel confident that there is no relevant interest in
Federal-State relations to be protected at the stage a document is thirty years
of age, and accordingly recommend the exemption be deleted from the Bill.

31. (d) information or matter the disclosure of which under this Divisien would have
substantial adverse effect on the financial or property interests of the Commonwealth
or of a Commonwealth institution;

¢85 Syubmission no. 56, incorporated in Transcripr of Evidence, p. 1389.

2% Transcript of Evidence, p. 1343,
30 T, H. Exley, Transcript of Evidence, p. 1552,
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33.39 We are surprised to find an exemption protecting the financial and prop-
erty interests of the Commonwealth, when there is no exemption protecting the
economic interests of the nation which one would have thought were of greater
importance. We are also disappointed that no case has been made out to support
the inclusion of this exemption, and that no examples have been given as to types
of documents that may require protection under this exemption longer than thirty
vears. After considering the matter no examples come to mind, and to that extent
we are of the opinicn that the exemption should be deleted. Should there be some
examples that do in fact justify an exemption as broad as this, we would draw
attention to a disparity between this exemption and the comparable clause 29 in
the Freedomn of Information Bill which is qualified by a public interest criterion.

31. (e) information or matter the disclosure of which under this Division would be reason-
ably likely to have a substantial adverse effect on the interests of the Commonwealth or
of a Commonwealth institution in or in relation to pending or likely legal proceedings;

33,40 We have eariier recommended in Chapter 23 in relation to the Freedom
of Information Bill that the comparable exemption should be deleted and that the
only relevant standard should be whether disclosure would breach legal profes-
sional privilege. We sce no reason to retain even that standard in the Archives
Bill. In light of the various statutes of limitations, most actions, gencraily speaking,
have to be brought within six years of the cause of action arising. It is difficult
therefore to conccive of documents which, thirty years from creation, could still
be protected by legal professional privilege. Perhaps the only categorics would
be legal cpinions on the interpretation of current statutes that are more than
thirty years old, or opinions as to the Commonwealth’s legal rights or obligations.
In cur opinion the public interest in access overrides continued secrecy for longer
than thirty years.

31. (f) information or matter the disclosure of which under this Division would constitute
a breach of confidence;

33.41  We have recommended in Chapter 25 that the comparable exemption in
the Freedom of Information Bill be deleted, on the basis that relevant information
is already protected adequately by other cxemptions, such as those for internal
working documents, trade sccrets, and personal privacy. Although not all the free-
dom of information excmptions have been preserved in this Bill, we do not see the
need to retain this exemption. We note in particular that the main exemptions
applying to confidences (trade secrets and privacy} are a part of the Archives Bill.

31. (g) information or matter the disclosure of which under this Bivision would—

(i) prejudice the enforcement or proper administration of the law in a particular case;
(ii) prejudice the fair trial of a person or the impartial adjudication of a particular case;
{iii} contrary to the public interest, disclose or enable a person to ascertain, the identity

of a confidential source of inforraation in relation to the enforcement or administration
of the law;

(iv} disclose methods or procedures for investigation of breaches or evasions of the
law the disclosure of which would prejudice the effectiveness of those methods or
procedures; or

(v) endanger the lives or physical safety of persons engaged in or in connection with law
enforcement;

33.42 This excmption is identical to the law enforcement exemption in the Free-
dom of Information Bill except that sub-paragraphs (i) and (iv) are worded differ-
ently to the comparable paragraphs (a) and (d) of clause 27 in the Freedom of
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Information Bill. There does not appear to be any ratjonale for this variation, and
in our opinion it would be preferable if both Bills used parallei wording where an
identical result is intended.

31. (h) information or matter the disclosure of which under this Division would involve
the unreasonable disclosure of information relating to the personal affairs of any
person (including a deceased person);

33.43 This exemption is similar to the privacy exemption in the Freedom of
Information Bill. It was accepted, in the evidence and submissions received by
this Committee, that personal privacy is an interest that may need protection for
longer than thirty years. We agree, and do not see any need for altering this
exemption. Historians have, however, expressed the reservation that neither this
exemption nor the Bill in general should be used to prevent biographical research
from being undertaken. This is a matter of administration of the Bill that will need
to be monitared when it is operating. We recognise that there are mechanisms in
the Bill (such as the procedure for special access, which we discuss in Chapter
34) that are available to allow biographical and other research to be undertaken,
notwithstanding that privacy interests may need to be protected.

31.(j) information or matter, including commercial or financial information, the dis-
closure of which under this Division would be likely to expose unreasonably to disadvantage
the material interests of an undertaking.

33.44 There are variations between this exemption and the comparable clause 32
of the Freedom of Information Bill, some of which contract the coverage of the
exemption and others of which broaden it. It is broadened in one respect, in that
it applies to all undertakings, not just business, commercial and financial ones.
It is narrowed in other respects: ‘material interests’ is added; there is no alternative
criterion protccting documents where the disclosure would impair the ability
of an agency to obtain similar information; and the exemption does not protect
information concerning a person in respect of his business or commercial affairs.
No evidence has been presented to us as to why these differences exist. The main
contribution, it appears, is to create confusion as to the range of documents which
are in fact protected by the exemption In contrast with the Freedom of Information
Bill. The differences do not appear to be such a central part of the exemption that
they are worth retaining, Accordingly, in our opinion the exemption should be
aftered so that it is consistent with clause 32 of the Freedom of Information Bill,
with the cxception that paragraph (j} should not contain the additional criterion
of clause 32 protecting the ability of an agency to obtain similar information in
the future. The utility of that additional criterion should have expired by the
time a decument is thirty years old.

33.45 Reeommendation: Clause 31 of the Archives Bill, which contains the
exemptions, should be dealt with in the following way:

(a) paragraph 31 (a), protecting defence, defence, security or international
relations should be retained;

{b) paragraph 31 (h), protecting information obtained in confidence from other
governments, should be deleted;

(c) paragraph 31 (c), protecting Commonwealth-State relations, should be
deleted;

(d) paragraph 31 (d), protecting the financial and property interests of the
government, should be amended by the addition of a phrase providing that
information referred to in that paragraph is protecled only if disclosure
would be contrary to the public interest;
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(e) paragraph 31 (e), protecting pending or likely legal proceedings involving
the Commonwealth, should be deleted;

(f) paragraph 31 (f), protecting information where disclosure would constitute
a breach of confidence, should be deleted;

(g) in paragraph 31 (g), protecting law enforcement, sub-paragraphs (i) and (iv)
should be redraited so that they are identical with the comparable para-
graphs in the Freedom of Information Bill;

(h) paragraph 31 (h), protecting personal privacy, should he retained; and

(i) paragraph 31 (j), protecting commercial or financial information, should
be amended so that it is consistent with clanse 32 (1) (a) of the Freedom of
Infermation Bill.

33.46 ‘T'here is also a de facto exemption created by clause 35 of the Archives
Bill which empowers the Director-General of Archives to withhold a record
from public access ‘for the purpose of ensuring the safe custedy and proper
preservation of any record’. A copy of the record may be provided if in his
opinion ‘it is practicable to do so’. An example was given by Professor Neale
as to when this pewer might apply:
There are some records at the moment dealing with naturalisation. The records are in
such a bad state—they are in old volumes—that if the volume is opened it breaks and the
records are destroyed. The onty form in which they can be made available is by photo-
graphing and we are not equipped with the type of camera that can photograph curved
surfaces and bring up a reasonable document to be placed in the hands of people who
are entitled to a copy of that document. 3t

In a case such as this there is no right of appeal to the Tribunal against the
decision of the Director-General. We do not propose that any right of appeal
should be given, as we appreciate that the Director-General will make a decision
under this clause in accordance with his professional experience and insights.
There is no question of law involved, nor a question of fact that is capable
of ascertainment by a tribunal which follows the normal evidentiary procedures,
and there is little that could be achieved by providing for an appeal.

33.47 Nevertheless the clause confers a very broad discretionary power on the
Director-General, and in our view the exercise of this power should be con-
trolled or reviewed at least by a non-judicial method. We would suggest, there-
fore, that the clause should be amended to make it mandatory for the Director-
General to provide a copy of a record if in his opinion it can be done without
deiriment to the preservation of the record. In addition we think that the dis-
cretion of the Director-General could be further reduced to acceptable limits
by making it mandatory for the Director-General to provide a copy of a record
to an applicant in a case where the record could be copied even though inspection
might endanger its preservation. Finally it is appropriate that any decision made
pursuant to clause 35 should be tabled before the Advisory Council on Aus-
tralian Archives.

33,48 Recommendation: Clause 35 should be amended to provide:

(a) that it is mandatory for the Director-General to provide a copy of a
document withheld from public inspection pursuant to clause 35 if in
his opinion this can be dome without detriment to the preservation of

the record; and

1 Transcript of Evidence, p. 676.
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(b) that details of any decision by the Director-General pursuant to the clause
should be tabled at a meeting of the Advisory Council on Australian

Archives.,

Conclusive Certificates

33.49 C(Clause 32 of the Archives Bill provides that a minister may issue 2
certificate certifying a record as conclusively exempt on the basis that disclosure
would prejudice the defence, security or international relations of the Common-
wealth, would disclose information or matter communicated in confidence by
another government, or prejudice the relations between the Commonweatth and
any State. This means there is no right of appeal against the minister’s decision,
and the Administrative Appeals Tribunal may not review the decision to give
the certificatc or the existence of proper grounds for the giving of it {clause
37 (4)). A certificate may be of limited or indefinite duration, aithough the
regulations may prescribe a maximum period during which certificates remain
in force, A new certificate may be issued at any time, whether or not the carlier
certificate has lapsed. There is no requirement that the minister consult with
the Director-General concerning issuance of a certificate. A minister may dele-
gate the power to issuc certificates to a permanent head (or a person of
equivalent status), or a person holding a prescribed office. The delegation may
be a general one, or its exercise may be limited to specified categories of docu-
ments. This system, it will be readily noted, is substantially similar to the
system of conclusive certificates established by clauses 23-25 of the Freedom

of Information Bill,

33,50 We have carlier expressed our opinion (particularly in Chapters 15 and
18) that we see no justification for a system of conclusive certificates in a public
access statute. There should be less justification for restricting the right of appeal,
so basic in our legal system, to a dissatisfied applicant for a document that is thirty
years of age. The information or matter that might lead the Executive to decide
that exemption is nccessary is well able to be reviewed by a tribunal on the few
occasions when an cxemption might be justified. As one of the witnesses, Dr
Coward, expressed strongly to us, ‘if sccrecy is a rational policy in respect of
particular records after they are 30 years old, then that decision is capable of
reasoned defence before an independent tribunal’.** Interestingly, the Archives Bill
does not itself adopt a consistent line that documents relating to national security
and other State activities are in some way special and should be treated differently
from other arcas of government, It is possible under the Bill that documents
relating to security and so forth can be classified as exempt by the Archives inde-
pendently of any ministerial certificate being issued in respect of the document.
If such is the case and no certificate is in force, the Administrative Appeals Tri-
bunal can review the decision that the document is exempt. We should say that
we are not opposed to the idea of ministerial certificates in themselves, only to
the conclusive status that is aftached to them. We recognise that ministerial
decisions can still be an impertant element of an archival policy in some areas of
government.

33.51 Recommendation: Clanses 32 and 37 (4) of the Archives Bill should be
amended so that a certificate issued by a minister in respect of a document is
not conclusive, but can be reviewed by the Administrative Appeals Tribunal in
the same way, and to the same extent, as any other decision by the Australian
Archives classifying a2 decument as exempt from public access.

32 Submission no. 60, incorporated in Transcript of Evidence, p. 1393,
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Chapter 34

Procedures under the Archives Bill

34.1 This chapter deals with issues arising under the Archives Bill that are more
procedural in nature. In particular, we deal in turn with the procedures that must
be observed by any applicant when requesting access to a document, with the
special procedures for accelerated and special access to documents, with the mech-
anisms for review of decisions internally and by the Administrative Appeals Tri-
bunal, and lastly with the role of the Advisory Council on Australian Archives,

Access procedures

34.2  Three different access procedures are specified in the Bill: open, accelerated
and special. They will be dealt with in turn. The most common procedure relates
to the period of open access, which commences in respect of any record thirty
years from 31 December of the year in which the record was created. The
Director-General is expected to have examined all records before they reach the
open access period in order to determine whether they are exempt (clause 33).
The examination by the Director-General is to be carried out in accordance with
arrangements entered into between him and the responsible minister. If it is de-
cided that a record is not exempt, the Archives staff is required to grant access
when a request is received. Pursuant to clause 34, access may be given in one of
a number of forms: inspection of the document, for which no fee is imposed;
provision of a copy of the document, for which a copying fee is levied; access by
use of a computer or projector or use of other similar equipment, for which a
prescribed fee is levied; access in a different form from the form requested if that
would infringe copyright, interfere unreasonably with the operations of the
Archives, be detrimental to the preservation of the record, or would not be appro-
priate having regard to the physical nature of the record. When it is determined
that a record is exempt, access would be refused whenever a request was received;
it appears that the Archives is not intended to exercise a discretion to release
exempt records, other than pursuant to the provisions for special access.! There
are procedures laid down in the Bill for the review of determinations that a record
is exempt. Such a determination must be reviewed, first, whenever an application
for reconsideration is received under clause 38 (which is discussed below) and,
secondly, ‘at such intervals as the Director-General thinks appropriate having

regard to the nature of records concerned and any other relevant circumstances’
{clause 33 (4)).

34.3 It appears to us that these procedures for access are sensible ones, and
we would draw attention to only two small matters that in our opinion require
amendment. First, it would appear that the Administrative Appeals Tribunal can-
not review the amount of a fee imposed on access. The Tribunal does have this
power under clause 37 (6) of the Freedom of Information Bill, and in our opinion

1 Cf. clause 41 which may be susceptible to the interpretation that Archives does have a discre-
tion to release exempt records (see infra para. 34.17). See also the statement in the Explanatory
Memorandum to the Bill, which indicates that clause 41 is designed to preserve other legislation
which confers rights of access upon named people or the public (e.g. the Ombudsman Act 1976

and the Freedom of Information Bill). Australia, Senate, Archives Bill 1978 Explanatory
Memorandum. .
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it should have a similar power under this Bill. Secondly, there is no indication in
clause 33 as to whether the arrangements entered into between the Director-
General and the minister will be recorded in writing. In our opinion, these arrange-
ments could be important ones that materially affect the nature of the right of
access, and in that light they should be formal arrangements that are recorded
in writing. 1f this is done, opportunity could thereby be given for public scrutiny
of the arrangemcnts by having them tabled at a meeting of the Advisory Council
on Austratian Archives, which is likely to include representatives of the public.

34.4 Recommendation:

(2) Power should be conferred upon the Administrative Appeals Tribunal
to review the amount of a fee imposed on access to docusments under the
Acrchives Bill; and

(b) Clause 33 of the Archives Bill should be amended to provide that the
arrangements made by the Director-General in consultation with the
responsible minister pursuant to clawse 33 (1) for the review of records
shall be recorded in writing and tabled before the Advisory Council on
Australian Archives,

34,5 The second method of access is accelerated access, which may occur when
the minister, in accordance with arrangements approved by the Prime Minister,
causes all records in a class of Commonwealth records that have not reached the
age of thirty years to be made available for public access. According to the
Director-General, accelerated access is not a practice which has been adopted
by the Archives in the past, except for documents such as weather reports.?
Accelerated access is a procedure by which whole categories of documents of
any age can be made available to the public in general. It is a procedure that
can lessen the riger of both the thirty-year rule and the exemptions in the
Freedom of Information Bill; to that extent we applaud the insertion of this
procedure in the Archives Bill. The only matter to which we would draw atten-
tion is the wording of clause 39 (1) which appears to be potentially restrictive.
The clause empowers the minister or person authorised by him to make available
for public access ‘all records in a class of Commonwealth records not in the
open access pertod’. The choice appears to be one of making all records available,
or none at all; it is nof open to the minister or an authorised person to make
available some records in a class of Commonwealth records. This matter has
not been explained either in the Explanatory Memorandum® or in the evidence
presented to us, and we draw attention to the matter lest this apparent restriction
was not intended.

34.6 The third method of access is special access which may be granted to
a particular individual. It is provided for in clause 39 (2). Special access may
be given to records which
are ntot available for public access under this Act . . . for a purpose specified in the
regulations as a purpose for which access may be given under this sub-sectiomn.
The records may be made available to the person on a condition and if that
condition is contravened, the person may be fined a maximum of $200.

34,7 The Australian Archives has already had some experience in according
special access to individuals. For instance, the Agricultural Research Unjt of
the Australian National University has access to records created in the last

¥ Transcripr of Evidence, p. 730.
8 Clause 39 is dealt with on p. 25 of the Explanatory Memorandum, cited footnote 1.
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thirty years (including very recent records) on the agricultural development
of northern Australia.* Another of our witnesses, Dr C. A. Price, Professional
Fellow in the Department of Demography, Research School of Social Sciences,
Australian National University made a useful submission to the Committee out-
lining the benefits that he had gained by acquiring special access to immigration
records for the purposes of a study on the settlement and integration of immi-
grants and their families in Australia® On the other hand, the procedures for
special access are not free from criticism. It would appear that there is a feeling
that the power to grant special access to some but not to others is akin to a
power of censorship. Mr L. Dillon, Archivist, University of Wollongong, termed
the power one of ‘patronage’.® Dr H. Radi thought it was discriminatory to
grant access to some and not to others, In her opinion, emphasis should be
placed upon granting special access to particular documents, not conferring the
right upon specific individuals.” Another possible danger that could arise is if
a condition is imposed on special access to the extent that any manuscript sub-
sequently written will be submitted to the Archives for vetting, If permission to
publish is refused, there may be a lingering feeling that the Archives has engaged
in censorship. Another problem that arises with the procedure for special access
is the inconsistency that it creates with the Freedom of Information Bill. A
person may usc either that Bill or the special access provisions to seek access
to a record that is less than thirty years of age. However, under the Freedom
of Information Bill, it is unnecessary for the applicant to prove any interest
in, or need for a document, whercas this may be the prime consideration under
the Archives Bill, While these criticisms do not to our mind undermine the
utility of the special access provisions, they do suggest the need for circum-
venting them where possible. When a request for special access is received,
emphasis should be placed not only on making documents available to the
applicant alone, but also on reviewing the documents with a view to determining
whether they can be released. In some cases this may entail release to the
public generally; in others, Archives may decide that special access can be
given to other individuals.

34.8 Recommendation: When the Archives is considering a request for special
access to documenis made pursuant to clause 39 (2), the Archives should also
consider the gquestion whether the documents could be released generally to the
public or to other special applicants.

34.9 Some of the doubts about the special access provisions would have sub-
sided had some information been available as to the circumstances in which,
and the conditions on which, special access would be granted. The Director-
Generatl in evidence indicated that the Australian Archives was already in the
position of being able to draft regulations specifying the circumstances in which
special access would be granted, and he indicated that a copy of guidelines
outlining those circumstances would be provided to the Commitiee.® Unfor-
tunately, these have not been received. In our opinion it would assist public
analysis of this Bill if guidelines of this nature were published in the near future.
We note also that under clause 39 (2) special access is to be given ‘in accordance
with arrangements approved by the Prime Minister’. For reasons similar to those

¢ Transcript of Evidence, p. 706.

Submission no. 143, incorporated in Transcript of Evidence, pp. 1515-6.
Submission no. 22, p. 3.

Transcript of Evidence, p. 1563.

8 Transcript of Evidence, p. 740,

f
6
7

351



we have aiready stated in paragraph 34.3, we are of the opinion that arrange-
ments such as these should be recorded in writing and tabled at a meeting of
the Advisory Council.

3410 The only remaining matter we would mention is that a person who is
denied special access to records cannot appeal against the refusal, nor can a
person who has been granted access subject to conditions appeai against the impo-
sition or the terms of those conditions. We have not proposed that such a right of
appeal be created, as we recognise that practical difficulties could arise. For
instance, if an appeliant had been refused special access to a very large volume of
records, a tribunal may feel that inspection of the records is the only way of
determining whether the denial was warranted, Further, a tribunal may not be
possessed in some cases of the necessary expertise to determine whether special
access i3 warranted. The judgment may be a prefessional cne to be made by the
Director-General of Archives, who could balance a number of factors including
the value of contemporary historical research, the practical difficulties in placing
large categories of Commonwealth records at the disposal of individuals, and
other relevant Commonwealth inferests which may incline against special access.
However, these same considerations do not necessarily apply to the Advisory
Council on Australian Archives which is a body that is so constituted that it is
representative of a number of interests. It is among the functions of the Advisory
Council to deliberate generally on archival matters. While it would obviously
be impractical to confer upon an advisory council appellate functions such as
hearing and determining individua! grievances, we can see merit in requiring the
Director-General to table on a regular basis before the Advisory Council details
of all requests for special access and the determinations made on those requests.
By this procedure the Advisory Council may also express opinions on the purposes
for which special access should or should not be given.

34.11 Recommendation: Clause 39 of the Archives Bill should be amended to
provide that the following matters will be tabled by the Director-General at a
meeting of the Advisory Council on Australian Archives;

(a) details of all decisions made pursuant to clause 39 (2) either granting or
refusing to grant special access to records; and

(b) arrangements approved by the Prime Minister, pursuant to clause 39 (2),
for regulating special access to documents.

Review and appeal

3412 Iniernal review. In respect of certain decisions an applicant has two
avenues of appeal; first, an internal review of the decision may be sought within
twenty-cight days of the decision being notified; and if that review is not favour-
able to the applicant an appeal may thereafter be taken to the Administrative
Appeals Tribunal. The internal review is regulated by clause 38 of the Bill. An
internal review or reconsideration is conducted by the Director-General or the
person authorised by him to deal with such applications, and must be completed
‘as expediticusly as practicable’ provided that if the applicant is not notified of the
outcome within fourteen days, he or she may appeal directly to the Tribunal, If the
earlier decision is confirmed, the potice to the applicant must state the findings on
any material questions of fact, referring to the material on which those findings
are based and the rcasons for the decision, and must inform the applicant of the
right to apply to the Tribunal for a review of the decision.
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34.13 There are three aspects of the internal review procedure which in our
opinion require amendment. First, the applicant who wishes to challenge a deter-
mination that a document is exempt may be required to comply with an unneces-
sarily complicated procedure. Even though the applicant has ascertained from
the Australian Guide to Archival Material that a record is exempt, the applicant
is still required to make an initial application for the document, and when this is
rejected, seek an internal review. In cases where it is clear from the National Guide
that a document is exempt, in our opinion an applicant should be entitled to pro-
ceed directly to the internal review stage. The Archives would then have an oppor-
tunity to reconsider the earlier decision before any proccedings are instituted in
the Tribunal. Secondly, there is no time limit specified within which the initial
application for access must be considered. In our opinion a sixty-day time limit,
similar to that in the Freedom of Information Bill, should be established. Although
it is possible that the Archives will be dealing with requests for large volumes of
documents, the likelihood is that these documents will already have been reviewed
pursuant to clause 33 before the open access period was reached. In any case,
we do not think a sixty-day period imposes unnecessary restrictions on the
Archives. We consider that some time limitation is necessary for the protection of
the public rights conferred by this legislation. Thirdly, there is no requirement in
the legislation that, when an initial decision refusing access is notified, the applicant
is to be informed of the right to seek an internal review. Such an obligation should
be cast upon the Archives.

34.14 Recommendations:

(a) Where it is clear from the Australian National Guide to Archival Material
that a record is exempt, an applicant who seeks access to that record should
be permitted to seek an internal review of the decision pursuant to clause
38 of the Archives Bill without heing required to make an initial appli-
cation for access fo the document;

(b) The Archives Bill should be amended to require the Australian Archives
to make a decision on any request for a document within sixty days of
receiving the request; and

(c) The Australian Archives should be tequired te notify an applicant who has
been refused access to a document on the ground that it is exempt of the
right to seek an internal review of that decision under clause 38 of the Bill.

34,15 Review by the Administrative Appeals Tribunal. A person may appeal to
the Administrative Appeals Tribunal cn a decision of the foliowing nature:

e that a document is exempt;

o that the access provisions do not apply to the document;

e that partial access will not be given to the non-exempt portions of the

records; or

e that access in a particular form will not be given.
The Bill provides that in any proceedings before the Tribunal the Director-General
is the defendant, and has the onus of establishing that a record is an exempt record.
The Tribunal exercises much the same powers as it exercises under the Freedom
of Information Bill.

34,16 Tt has been suggested 1o us that the Archives Bill shauld be amended so
that a residual discretion is conferred upon the Tribunal to order that an exempt
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document be released.” We have not proposed this course, as we have earlier
recommended that some of the exemptions contain a public interest criterion which
can be balanced against the interests to be protected by the exemptions, and to
our mind this provides sufficient leeway for the Tribunal to consider all relevant
matters in appeals that arise before it. However, we would draw attention to what
in our opinion appears to be a doubt arising from the drafting of the Archives
Bill as to whether the Tribunal in fact has the discretion to make an exempt record
available. There are three reasons for thinking that the Tribunal has this discretion.
First, paragraph 37 (3) (b) provides that

the 'Fribunal is not restricted by any determination made at any time under section 33

in relation to the record.
Secondly, there is nothing in the Bill comparable to clause 37 (3) of the Freedom
of Information Bill which provides that once

it is established that a document is an exempt document, the Tribunal does not have

power to decide that access to the document, so far as it contains exempt matter, is to be

granted.
Thirdly, it is possible that clause 41 (‘Nothing in this Act prevents a person from
publishing or otherwise giving access to records (including exempt records), other-
wise than in pursuance of this Act where he can properly do so or is required by
law to do s¢’) confers upon the Archives staff the discretion to release exempt
records. Clause 12 in the Freedom of Information Bill, which is similarly but not
identically drafted, is meant to be interpreted in this way. If the Archives does
have this discretion, then the Tribunal would under its enabling Act exercise the
same discretion.

34.17 Recommendation; The Archives Bill should be amended te make it clear
that no residual discretion is conferred upon the Administrative Appeals Tribunal
to order that an exempt document be released.

34.18 A final matter relating tc appeals is whether the Tribunal should be the
only appellate body under the Archives Bill, or whether the Tribunal should be
differently constituted for appeals heard under the Bill. For instance, in the United
States there is an Inter-agency Classification Review Committee established by
Executive Order with power to oversee the security classification system and to
give advisory opinions cn whether documents more than ten years old should be
declassified. The Committee may act of its own motion or at the request of an
individual who has been denied access to classified material. This provides an
alternative to judicial review under the Freedom of Information Act, and is a
review that has been available frequently—Tfor instance, in 1975 there were 1993
requests for review, 869% of which were upheld in whole or in part.!* A similar
system was recommended in the Coombs Minority Report Bill, That Bill proposed
the creation of a Classification Review Committee comprising representatives of
agencies, the Parliament and the public.! Dr Lamb also proposed that the Tri-
bunal hearing appeals should be constituted by three persons, one of whom is a
distinguished social scientist.!®

® e.g. Dr Dan Coward, submission no, 60, incorporated in Transcript of Evidence, p. 1396: see

also Australia, Parliament, Development of the National Archives, Report by Dr W. Kaye Lamb,
Parl. Paper 16/1974, Canberra, 1975, p. 14.

10 ] McMillan, ‘Freedom of Information in Australia; Issue Closed’, Federal Law Review 8, 1977,
p. 379 at p, 404,

11 Australia, Parliament, Royal Commission on Australian Government Administration (Dr H.
C. Coombs, Chairman), Appendix Volume Two, Parl, Paper 187/1976, Canberra, 1977, pp.
47-50.

12 Lamb, cited footnote 9, p. 14,
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34.19 1In our opinion the appellate functions are best exercised by the Admin-
istrative Appeals Tribunal, and it should be constituted in the normal manner
provided for in the Administrative Appeals Tribunal Act. The questions which
will be appealed to the Tribunal are fikely to concern the interpretation of the
exemptions in the Bill and their application to various fact situations. This, it
appears to us, will be akin to the normal quasi-fudicial function exercised by the
Tribunal, and is unlikely to involve issues where the insights of an archivist, an
historian or a social scientist may be directly needed. Nevertheless, we note that
the Advisory Council on Australian Archives which is established by the Bill
could to some extent exercise the advisory powers that are elsewherc exercised
by different bodies. While it would be impractical for the Council, which has a
part-time membership of thirteen people, to exercise an advisory function as to the
review of denials, we feel that it could play a useful role in monitoring in the
manner it thinks fit the administration of the Act. We would urge the Advisory
Council, once it is established, to adopt procedures whereby it may be regularly
informed of the nature of records declared or determined to be exempt from public
access under the Bill.

34.20 Role of the Ombudsman. In Chapter 29 we proposed that the Common-
wealth Ombudsman should have a role in freedom of information cases. We
recommended that, in addition to his normal functions of investigation, conciliation
and recommendation, his powers in freedom of information cases should be ex-
tended so that he could investigate all matters arising under the Freedom of Infor-
mation Bill (including ministerial decisicns); could act as a general counsel
appearing on behalf of applicants before the Administrative Appeals Tribunal; and
advise agencies on freedom of information matters.

34.21 There is no reason why the Ombudsman (or more accurately, the Deputy
Ombudsman for freedom of information matters) should not exercise similar
powers in relation to matters arising under the Archives Bill. The access pro-
cedures in that Bill and the Freedom of Information Bill are very similar, as too
are the matters that can be appealed to the Administrative Appeals Tribunal. In
both statutes similar criteria are cstablished and the role of the Ombudsman
would be to seek to ensure that questions were determined in accordance with
those criteria. The only relevant difference between both bills appears to be that
an Advisory Council on Australian Archives provides a forum for the airing of
grievances that does not exist under the Freedom of Information Bill. However,
the Advisory Council is not intended (nor do we expect that it would be suited)
to devote its time to investigating and resolving the grievances of individuals who
have encountered difficulties in obtaining access to information. Matters such as
these are within the jurisdiction of the Ombudsman. Since, under the Ombudsman
Act 1976 as it presently stands, the Ombudsman already has a general role in
relation to archival matters, we think it would be illogical if his powers were not
extended in relation to archival matters to the extent that we have proposed in
Chapter 29 that they be extended in relation to freedom of information matters.

34.22 Recommendation: Powers should be conferred upon the Ombudsman in
relation to the matters arising under the Archives Bill similar to those which we
recommended (in paragraphs 29.9, 29.11, 29.13, 29.23, 29.28) in relation to
freedom of information matters.
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Advisory Council on Australian Archives

34.23 There was much discussion in the submissions and in the evidence as
to the creation and functions of the Advisory Council. Researchers appreciated
clearly the importance that this body could have in shaping archival policy in
Australia, and hence there was much discussion of such matters as the consti-
tution of the Advisory Council, the preparation by it of annual reports, and
its role in the collection of archival resources and destruction of Commonwealth
records. By and large, questions concerning the Advisory Council fall within
the terms of reference of the Senate Standing Committee on Education and
the Arts. However, we have proposed at a number of points throughout this
chapter that specific functions be conferred upon the Advisory Council, and
we think it prudent and wuseful to collect and summarise briefly the various
recommendaticns we have made.

34.24 The functions of the Advisory Council should include:
e reviewing arrangements approved by the minister pursuant to clause 33,
and by the Prime Minister pursuant to clause 39;
s reviewing decisions by the Director-General on requests for special access;

¢ monitoring the policy of the Archives concerning the determination as to
what records are exempt from public access; and
» consultation before destruction of archival material,

34.25 'There is one other power of the Archives in the exercise of which, in
our opinion, the Advisory Council ought also to play a role. Hitherto we have
emphasised the importance of making information available to the public as
to which of the Commonwealth’s archival resources have been preserved. Equal
emphasis must be placed upon availability of information as to which archival
resources are to be destroyed. Pursuant to clause 25 of the Bill, any Common-
wealth record can be destroyed by agreement between the Archives and the
Commonwealth institution from which the record was received. 1t was conceded
by a spokesman from the Archives that ‘it is certainly possible that records can
be destroyed without the potential users of those records knowing of that action’,1?

34.26 Some of the witnesses stressed to us the importance of consultation
between the Archives and users before records are destroyed. Mr A. Horton,
from the Library Association of Australia, rated as ‘the most important point
we are going to make’ the undesirability of a situation whereby ‘the destruction
of records created by a Commonwealth department should be in the hands of
an official and not of a body on which the public is represented’.’* Dr Coward
suggested that the Archives Biil be amended to empower,

the Archives to consult with leading scholars in the relevant fields and permit them

conditional access to records proposed to be destroyed. By this means the possibility

of irretrievable mistakes being made may be minimised. 13

In his submission Dr Price illustrated how he, as a user, was able to assist the
Archives when asked to act as a consultant on the destruction of immigration
records. He further indicated how valuable records were being lost when unilateral
destruction was undertaken by archival officers.?®

13 Transcript of Evidence, p, 1520.

Y Transcript of Evidence, p. 2077.

13 Submission no. &0, incorporated in Transcript of Evidence, p. 1398,

18 Submission no. 143, incorporated in Transcript of Evidence, pp. 1515-6,
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34.27 1In our opinion it is possible to involve users in a consultative role via
the Advisory Council on Australian Archives. Mr C. Hurley, from the Aus-
tralian Archives, indicated that written destruction schedules are prepared.?’
In our opinion these ought to be tabled at a meeting of the Advisory Council
before any records lsted in the schedule are actually destroyed.

34.28 Recommendation: The Archives Bill should be amended to provide that
the Australian Archives shall not permit or approve the destruction of a Com-
monwealth record until the proposal to destroy the record has first been notified
to a meefing of the Advisory Council on Australian Archives.

Review of operation of Bill

34.29 In Chapter 32 we have recommended that the cperation of the Freedom
of Information Bill should be reviewed by this Committec after the Bill has
been operating for three years, We think it appropriate that the operation of
the Archives Bill be reviewed at the same time, either by this Committee or
another committee such as the Senate Standing Committee on Education and
the Arts,

34.30 Recommendation: The administration of the Archives Bill should be
reviewed by a parliamentary committee after the Bill has been in operation for
three years,

Y7 Transcript of Evidence, p. 1522,
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RECOMMENDATIONS
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Resource implications

1. All agencies, and in particular the Public Service Board and Attorney-
General’s Department, should give urgent attention to the planning and imple-
mentation of programs to train and develop staff in freedom of information
matters, it being neither necessary nor desirable that the commencement of
such programs wait upon the passage of the legislation in its final form (para-
graph 6.26).

2. (a) While clause 2 of the Bill should not be amended to specifically so
provide, the legislation should commence general operation not later
than twelve months after its passage through the Parliament;

(b)Y Part Il of the Bill should be proclaimed immediately upon assent
(paragraph 6.33).

3. Close attention should be given, in particular by the task force presently
examining government information services, to the utilisation of existing govern-
ment information and public relations resources in the administration of the
Freedom of Information legislation (paragraph 6.47).

Directories, indexes and manuals

4. The list of matters required to be published under clause 6 (1) {(a) should
be rewritten to cncompass, among other things:

(a) all possible institutional avenues presently existing (and which it is prac-
ticable to identify) for direct and indirect public participation in govern-
mental decision making;

(b) facilities provided for physical access to agency information;

{¢) informaticnal literature available by way of subscription services or free
mailing lists; and

(d) basic information about Freedom of Information legislation access pro-
cedures, including initial contact peints for each agency (paragraph 7.14).

5. The matters to be considered by the minister under clause 6 (2) in approv~
ing the form in which information about agencies and their documents is to be
published should be widened to include what is necessary te enable members
of the public:
(a) to take advantage of existing avenues for participation in governmental
policy formuiation and decision making;
(b) to avail themselves of agency facilities and information resources; and
(c) to exercise effectively the rights conferred under the Freedem of Infor-
mation legislation as a whole (paragraph 7.16).

6. The categories of ‘internal law’ documents described in clause 7 (1), and
required (subject to exemptions) to be published, should be extended so as to
clearly encompass:

(a) letters of advice (of precedential status) to persons outside the agency;

(b) statements of policy; and
(c) documents used in enforcing the law (as distinct from administering it}

(paragraph 7.32).

7. Clause 7 (2) should be amended to require the publication, where necessary,
of an index-updating statement at not less than three-monthly intervals rather

than twelve-monthly as presently provided (paragraph 7.34).
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Processing access requests

8. The words ‘where practicable’ should be omitted from clause 13 (4) in
order to make unequivocally clear the responsibility of agencies to respond
helpfully to persons making requests (paragraph 8.13).

9. The training given to public servants to equip them to implement the legis-
lation should emphasise the underlying principles of the legislation and make
it clear that the assistance they give inquirers should be given in an eguitable,
even-handed way without regard to the public servant’s view of the quality of
the application or of its likely outcome (paragraph 8.15).

10. (a) Preparatory work should commence at once on the production of a
Freedom of Information Handbook, explaining the pature of the rights
conferred by the Freedom of Information legislation and the pro-
cedures by which they might be exercised.

(b) Such handbook should be written in plain and accessible English, pro-
duced also—if necessary in abbreviated form-—in the principal migrant
languages, and distributed free or at a minimal charge.

(c¢) The Attorney-General’s Department should have the responsibility for
producing the basic handbock, but other agencies should consider,
where appropriate, producing their own information brochures and
other publicity.

(d) The basic handbook should if possible be available at the time of
proclamation of the legislation, but delays in its production at that
time should not be used as an excuse to delay such proclamation
{paragraph 8.20).

11. For purposes of clarification, the requirement in clause 16 (1) (a) that a
request be ‘duly made’ should be replaced by one that it be ‘made in writing’
(paragraph 8.23).

12. The Attorney-General's Department should, in consultation with the agencies
most closely concerned, consider the arrangements which will guide transfers
from one agency to another, and formulate guidelines for the effective adminis-
tration of all aspects of clause 14 (paragraph 8.30).

13. The qualification in clause 15 (2) should be amended to require that com-
pliance interfere ‘substantially’ as well as ‘unreasonably’ with the operation of

the agency (paragraph 8.34).

14. (a) The Bill should provide for the reduction of the sixty-day time limit
prescribed by clause 17 to forty-five days two years after the legislation
has come into operation, and to thirty days four years after its operation.

(b) Further reductions in the time limit are in principle desirable, but should
wait upon future reviews of the legislation’s operation.

() Either or both of the initial time reduction steps should be capable of
waiver only by an affirmative parliamentary resolution (paragraph
8.43}).

Making the access decision

15, The Bill should contain an additional clause specifically exhorting agencies,
when processing requests for documents, to do so with a view to making the
maximum amount of information promptly and inexpensively available to the
public (paragraph 9.5).

362



16. The Ombudsman should, where appropriate, draw public attention to mis-
behaviour or maladministration by particular officers in relation to freedom of
information matters in his annual reports or in special reports, and such reports
should be referred to the agency concerned and to the Public Service Board

{paragraph 9.12).

17. (a) In the decision-making arrangements adopted by agencies for the
handling of freedom of information requests, the general principle to
be applied should be that authority to grant requests be delegated down-
ward as far as realistically possible, while authority to deny requests
should be confined to a small group of officers of at least Second
Division status.

(b} Officers who are delegated authority to deny access requests should be
specifically identified by title in annual departmental reports and in the
material required to be published or made available under Part 11 of
the Bill (paragraph 9.20).

18. Clause 22 should be amended to specifically include, among the matters of
which the applicant must be notified, the procedures by which he might secure a
review of the decision (paragraph 9.26),

19. (a) The Bill should be amended to provide that where an agency relies upon
an exemption relating to security, defence or international relations
(clause 23), Cabinet or Executive Council documents (clauses 24 and
25) or law enforcement (clause 27), it should be entitled to respond in
a form of words which denies access to the document without confirming
or denying the existence of that document.
(b) A response in these terms should be treated for the purposes of appeal
to the Administrative Appeals Tribunal as a refusal to grant access
(paragraph 9.34).

20, Clause 46 should be amended to place beyond doubt the principle that the
original authors of defamatory material, whether within or outside the Public
Service, should not incur liability merely by virtue of its being published under, or
as a result of, the Freedem of Information legislation (paragraph 9.40).

21, Further to our recommendations in paragraph 10.19, the Bill should be
amended to provide:
(a) that no action for breach of copyright shall lic against an officer for pro-
viding access to a copy of a document pursuant to the Bill; and
(b) that the giving of access to a person to a copy of a document shall not be
taken for the purposes of the law relating to copyright to constitute an
authorisation or approval of any ‘copyright act’ (as referred to in section
31 of the Copyright Act 1968) in relation to the document or its contents
by the person to whom access was given (paragraph 9.49).

Meeting successful requests

22. (a) In order to enable public discussion of proposed access arrangements,
agencies should announce the arrangements they propose to make under
clause 18 before the regulations are gazetted and the legislation com-
mences operation.

(b) Agencies should, where at all practicable, establish reading rooms to

assist the public to peruse manuals, indexes and other information
required to be made available.
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(¢) The Bill should be amended to provide that where access is granted,
pursuant to clause 18 (3), in a form other than that requested, a
person should not be required to pay a fee greater than the fee that
would have been payable if access were given in the form requested.

(d) Applicants should be entitled to inspect documents at their closest
regional Commonwealth Government office without paying any copy-
ing costs that may necessarily be incurred by the agency to make
such inspection possible (paragraph 10.8).

23. Clause 18 (3) (c) of the Bill should be deleted, and the Bill amended to
provide that the granting of access to the document in any form does not amount
to a breach of copyright (paragraph 10.19).

24, Clause 19 should be amended so as to;
(a) delete the words ‘or having regard to normal and proper administrative
practices’;
(b) require the notification of the intended deferment to be communicated
to the applicant as soon as practicable but in any event neot later than
sixty days after the request is reccived (paragraph 10.23).

Charges and fees

25. Charges for the search and retrieval of information should be fixed on
a single set hourly rate basis, with provision for the agency to waive or reduce
any such charge if it deems it appropriate in the circumstances (paragraph 11.17).

26. No charge should be made for the time spent in examining material to
determine whether access should be granted to it (paragraph 11.24).

27. Agencies should be entitled to charge an applicant the identifiable direct
on-cost incurred in supervising the inspection by him of material to which he
is granted access (paragraph 11.26).

28. Apgencies should be entitled to charge applicants the reasonable costs in-
curred by them in supplying copies of paper documents, sound and video-
recordings and similar materials (paragraph 11.29),

29. Where it is anticipated that fees and charges in excess of $25 are likely
to be incurred by an applicant, a mandatory system of advance notification should
apply before such charges can be levied (paragraph 11.31).

30, Clause 49 sheuld be amended to specifically provide for the imposition of
fees and charges on a uniform basis as between different ageacies. There should
be no variation of scale charges as between different classes of applicants

(paragraph 11.35).

31. (a) Normally charges levied under the Bill should not be required to
be paid until an affirmative access decision has been made;

(b) Agencies should be entitled to require, where the anticipated fee
chargeable exceeds $25, an advance deposit of 25% of the anticipated
fee; and

(c) Where an applicant has previously failed to pay a charge under the
legislation, agencies should be entitled to require an advance deposit
of the full amount of the anticipated fee (paragraph 11.39).

32. The Bill should explicitly confer upon ministers and agencies the dis-
cretionary power to waive or reduce fees where an applicant is impecunious or
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where the provision of the information in question can be considered as primarily
benefiting the general public. The exercise of such discretionary powers should
not be subject to appeal to the Administrative Appeals Tribunal (paragraph
11.45),

Exemptions of agencies and classes of documents

33, The exemption of any agencies or classes of documents of an agency and
the determination of whether a body is part of a specified agency should be
achieved by listing them in a schedule to the Freedom of Infermation Bill with
subsequent amendment to that schedule occurring by means of regulation taking
effect only upon affirmative resolution of both Houses (paragraph 12.14).

34. The fact that an agency is engaged in competition with other non-government
commerciai enterprises should not of itself be a ground for exemption of the
agency or a class of its documents under clause 5 of the Bill. Exemptions of
entire commercial agencies or classes of decuments should be made only after
individual agencies have demonstrated, after experience of the operation of the
Bill, that deployment of financial or staff rescurces made necessary by the Bill
would significantly weaken their competitive position (paragraph 12.21).

35. The fact that disclosure of particular information may be reascnably likely
to impair the ability of an agency to obtain similar information in the future
should not invariably give rise to an exemption of the relevant class of docu-
ments. But this is a factor, which in all the circumstances of a particular agency,
may warrant exemption of some classes of documents (paragraph 12.25),

36. Clause 4 of the Freedom of Information Bill should be amended so as to
limit the exemption in respect of courts to documents of a non-administrative
character (paragraph 12.30).

37. Paragraph (c) of clause 4 of the Bill should be deleted and any exemption
of the conciliatory bodies listed therein be achieved in a schedule to the Bill in
respect of their non-administrative functions only (paragraph 12.34),

Refusal of access on adminisirative grounds

38, Clause 13 (3) should be amended so that compliance with a categorical
request can be refused only if it would ‘impoese a substantial and unreasonable
burden on the operations of the agency or the performance by the minister of his
functions’ (paragraph 13.4).

39, Clause 15 (2) should be amended so that compliance with a request under
clause 15 (1) for information not in discrete form in documents of the agency can
only be refused if it would ‘impose a substantial and unreasonable burden on the

operations of the agency’ (paragraph 13.11).

Prior documents

40. The Bill should be amended to specifically provide individuals with a right
of access to prior documents affecting themselves (paragraph 14.12).

41. (a) The Bill should be amended to provide for a right of access to docu-
ments up to five years old at the time of proclamation, such right of
access to be effective after one year from the date of proclamation.

(b) Further retrospective access should be phased-in by subsequent amend-
ment to the Act as it becomes administratively possible until access is
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available to documents within the thirty-year period between proc-
lamation of the Freedom of Information Bill and the open access period
provided in the Archives Bill (paragraph 14.19).

Sccurity, defence and international relations

42. The criteria of prejudice to the security, defence or international relations of
the Commonwealth employed in the Bill should be brought into line with the
language of the Protective Security Handbook (paragraph 16.13).

43. (a) The national security classification ‘Restricted’ should be discarded as
serving no useful purpose in alerting officers to the danger of disclosure.
(b) Cabinet documents should be distinctively marked but should not carry
national security classifications unless such classifications are justified by

their content (paragraph 16.18).

44. The Protective Security Handbook should be re-written to specify that a
classification marking will indicate the portion of the document (if not all) to
which it applies (paragraph 16.22).

45. A system for automatic declassification of national sceurity documents should
be instituted on an administrative basis (paragraph 16.26).

46. The following details should be shown on the face of all documents given a
national security classification:
(a) the identity of the person who originally classificd the document;
(b) the office in which the document originated; and
{c) the date at which declassification becomes effective or subsequent review
must occur (paragraph 16.29).

47. Clause 23 (1) should be amcnded by deleting the redundant reference to
public interest (paragraph 16.32).

48. Paragraph 23 (1) (b), which ¢xempts any information or matter communi-
cated confidentially by anothcr government to the Australian Government, should
be deleted (paragraph 16.34).

49. {a) Clauses 23 {2)—(6) and 37 (&) should be deleted so that an applicant
denied access to a document pursuant to clause 23 will be permitted to
appeal to the Administrative Appeals Tribunal.

(b} Such an appeal should be heard by a presidential member of the
Tribunal (paragraph 16.38).

Commonwealth-State relations

50. The Bili should be amended to include a separate test of public interest in
determining whether documents relating to Commonwealth—State relations should
be exempt and to permit appeals on this exemption to the Administrative Appeals
Tribunal (paragraph 17.11)

Cabinet and Executive Council documents

51. Clauses 24 and 25 shouid be amended to limit the scope of the conclusive
exemption for Cabinet documents to documents containing opinion, advice or
recommendaticns of a policy nature, thereby excluding documents of a purely
factual nature such as consultants’ reports, reports from advisory committees and
so on (paragraph 18.9).

366



52. (a) There should be a right of appeal to the Administrative Appeals Tri-
bunal under clauses 24 and 25 on the limited question whether a
document is in fact a Cabinet or Executive Council document; and

(b) The jurisdiction to hear such an appeal against a determination under
clause 24 or 25 that a document is a Cabinet or Executive Council
document should be exercised by a presidential (legally qualified) mem-
ber of the Tribunal acting alone (paragraph 18.12).

53. (a) A special marking should be established to distinguish Cabinet docu-
ments and their attachments; and
(b) The special ‘Cabinet’ marking should be used on attachment to Cabinet
documents only where those attachments would be exempt from dis-
closure under clause 24 of the Bill (paragraph 18.16).

internal working documents

54. (a) Sub-clause 26 (1) sheuld be left unchanged.
(b) The wording of clause 26 (3) should be clarified so as to provide that
clause 26 does not apply to documents, or portion thereof containing
purely factual material (paragraph 19.21).

55. Clause 37 (4) of the Bill should be deleted, in order that the powers of the
Administrative Appeals Tribunal extend to reviewing a decision of an agency or
minister that the disclosure of a document would be contrary to the public interest
(paragraph 19.30).

Law enforcement documents

§6. The word ‘lawful’ should be inserted in clause 27 (d) between the words
‘disclose’ and ‘methods’ so as to provide for the exemption of lawful methods or
procedures of law enforcement only (paragraph 20.9).

57.  Clause 27 should be amended to permit an agency to deny access to a docu-
ment without conceding the existence of that document, whether or not the exist-
ence of a document is a matter of concern in any particular case (paragraph 20.17).

Prescribed secrecy provisions

58, (a) Clause 28 should be amended so that the list of secrecy provisions to be

prescribed under the clause be contained in a schedule to the Bill;

(b) Any amendments to the schedule after enactment of the legislation
should be made by regulation expressed to take effect only upon
affirmative resclution of both Houses of the Parliament;

(¢) All criminal provisions prohibiting or restricting the disclosure of infor-
mation that are not prescribed under the Bill should be repealed; and

{(d) Where possible, other provisions which confer power upon a tribunal,
body or person to regulate the disclosure of information should be
brought into line with the criteria contained in the exemptions in the
Bill (paragraph 21.13).

59. Urgent consideration should be given by the Government to the question
of reforming section 70 of the Crimes Act so as to limit the categories of infor-
mation that it is an offence to disclose and to establish procedural safeguards
for any person who may face prosecution under that section. Any such reform
of section 70 should preferably be enacted either before or simultaneously with
the enactment of the Freedom of Information Bill (paragraph 21.27).
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Adverse effect on agency operations

60. The words ‘or would otherwise have a substantial adverse effect on the
efficient and economical conduct of the affairs of an agency’ should be deleted
from clause 29 (paragraph 22.7).

61. The ‘staff management interests’ referred to in clause 29 should be expressed
as ‘personnel management and assessment interests’ in order to accommodate a
wider range of matters legitimately entitled to protection (paragraph 22.14).

62. A separate public interest criterion should be added to clause 29 to enable
the review on public interest grounds of exemptions claimed under this clause
(paragraph 22,19),

Privilege and contempt

63. (a) Sub-clause 31 (1) should be deleted as redundant; and
(b} Sub-clause 31 {2) should be amended to read ‘A document is an exempt
document if it is of such a naturc that it would be privileged from
production in pending or likely legal proceedings to which the Com-
monwealth or an agency is or may be a party, on the ground of legal
professional privilege’ (paragraph 23.9).

64. Clause 36 should be deleted on the grounds that it is redundant and
contrary to the principle of the Bill (paragraph 23.21).

Privacy

65. The privacy exemption in clause 30 should be retained in its present form
but it should be given particular attention when the legislation is subject to its
first major review (paragraph 24.13).

66. The Bill should be amended to incorporate a system whereby rights are
conferred upon Australian citizens and permanent residents to request the cor-
rection of inaccurate or misleading facts concerning personal information pertain-
ing to the applicant (paragraph 24.18).

Commercially sensitive and other confidential information

67. Clause 34 of the Bill, exempting documents the disclosure of which would
constitute a breach of confidence, should be deleted {paragraph 25.19).

68. The Bill should be amended to include provision for:

() notification by an agency to the supplier of documents which come within
the terms of clause 32 that the agency has received a request for access
to those documents and seeks the supplier’s view as to whether disclosure
should occur;

{b) further notification to the supplier where the agency after consultation
has decided to go ahead with disclosure; and

(¢) a recognised right of Reverse-FOI by means of an appeal to the Adminis-
trative Appeals Tribunal by the supplier against intended disclosure
(paragraph 25.32).

National economy

69. Clause 33 of the Bill, exempting documents the disclosure of which would
be contrary to the public interest by reason that they would be reasonably likely
to have a substantial adverse effect on the national economy, should be deleted
(paragraph 26.13).
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Internal review

70. The notice required to be supplied to the applicant under clause 22 should
include particulars of the manner in which application for internal review should
be made (paragraph 28.5).

71.  Agencies should give consideration to the most appropriate internal review
machinery for their own needs and take steps to ensure that such machinery is
fully operaticnal by the time of proclamation of the Act {paragraph 28.7).

72. For the purposes of freedom of information the Ombudsman should make
it a practice not to investigate a complaint before the completion of internal
review unless he is of the opinion, taking account of the urgency and importance
of the complaint and the attitude of the agency concerned, that his intervention
is warranted at that time (paragraph 28.11).

Role of the Ombudsman

73. For the purposes of the Freedom of Information Bill, the Ombudsman should
not be precluded in any way by section 6 (3) of the Ombudsman Act or
otherwise from investigating a matter which is also subject to review by the
Administrative Appeals Tribunal (paragraph 29.9).

74. In relation to clauses 23, 24 and 25 of the Bill the Ombudsman’s powers
should include those of investigaticn and conciliation insofar as he is able, but
not include (except in the case of Commonwealth—State relations matters) the
power to inspect the documents for which exemption is claimed (paragraph 29.11),

75. For the purposss of freedom of information, ministerial decisions should
be within the jurisdiction of the Ombudsman (paragraph 29.13).

76. For the purposes of freedom of information the Ombudsman should be
empowered to act as counsel before the Administrative Appeals Tribunal on
behalf of an applicant if he forms the opinion that his intervention is warranted,
In forming his opinion he should take account of such considerations as:

(2) the importance of the principle involved in the matter;

(b) the precedential value of the case;

(c) the financial means of the complainant;

{d) the complainant’s prospects of success; and

(e) the reasonableness of the agency’s action in withholding the information

(paragraph 29.23).

77. The Ombudsman’s powers in Reverse-FOI cases, in relation to people seek-
ing to prevent the release of information which they have submitted to govern-
ment, should include the power of investigation and conciliation but not include
the power to act as counsel before the Administrative Appeals Tribunal on their
behalf (paragraph 29.25).

78. The Ombudsman should be empowered to advise agencies, at their request,
concerning their obligations under the Freedom of Information Act and, in his
reports to Parliament, to offer suggestions for improvement and reform in
relation to freedom of information in general (paragraph 29.28).

79. The relevant powers and duties should be vested in the Commonwealth
Ombudsman for delegation to a Deputy Ombudsman appointed for freedom of
information purposes (paragraph 29.31).
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Proceedings before the Administrative Appeals Tribunal

80. For the purposes of frecedom of information, the time within which an
application for review must be made to the Administrative Appeals Tribunal
should be extended from twenty-eight days to sixty days commencing on the
day on which notice in writing of the decision is furnished to the applicant
(paragraph 30.5).

81. Where an applicant, having pursucd his right of review through the Ombuds-
man, proceeds for review before the Administrative Appeals Tribunal without
representation by the Ombudsman, and he substantially prevails in his case,
the Tribunal should be empowered, in its discretion, to recommend to the
Afttorney-General that costs be awarded in the applicant’s favour (paragraph
30.15).

82. In deciding whether to exercise its discretion to recommend an award of
costs, the matters to which the Administrative Appeals Tribunal is to have
regard should include:
(a) the public benefit;
(b) the possible commercial benefit to the applicant; and
{(c) the rcasonableness of the agency’s action in withholding the document
or (in the case of a Reverse-FOI action) deciding to release it (paragraph
30.17).

83. In relation to appeals under clauses 23 (relating to security, defence, or
international relations) 24 and 25 (relating to Cabinet and Executive Council
documents) and 27 (relating to law enforcement documents) the Administrat-
ive Appeals Tribunal should be empowered, if it regards it as appropriate to
do so, to announce its findings in terms which neither confirm nor deny the
existence of the document in question (paragraph 30.31).

Administrative monitoring

84. In order to facilitate the administrative monitoring of the Freedom of
Information legislation and to provide a basis for agency reports to Parliament,
agencies should, in consultation with the Attorney-General’s Department and the
Public Service Board, assemble in common form information relating to the
following matters:

(a) requests made;

(b) the handling of rejections;

{c) the costs of freedom of information;

{d) internal procedures; and

{e) staff training and development (paragraph 31.5).

85, The Attorney-General's Department should be provided with sufficient
resources to enable it to undertake its responsibilities in implementing the legis-
lation and monitoring its operation (paragraph 31.11).

86. The Department of the Prime Minister and Cabinet should in its annual
report to Parliament, teport not only upon its internal implementation of the
Freedom of Information Act, but also upon its advisory role as to the Act’s
implementation in relation to other agencies (paragraph 31.13).

87. The Public Service Board should continue to develop special monitoring
processes which will make possible an assessment of any additional workloads
generated as a result of the implementation of the legislation (paragraph 31.15).
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Parliamentary monitoring

88. Agencies should include in their annual reports to Parliament sufficient
information concerning their operations in relation to freedom of information
as will enable adequate parliamentary review (paragraph 32.4),

89, C(Clause 48 of the Freedom of Information Bill should be extended to ex-
pressly state the matters on which the Attorney-General, as Minister responsible
for administration of the legislation, should report to Parliament. These should
include:
(a) the number of requests for the year per agency;
(b} the number of refusals;
{c¢) the number of deferments;
(d) exemptions claimed under the legislation;
(e) the secrecy provisions inveked under clause 28;
(f) the level of persons refusing access;
(g) information on appeals activities;
(h) administrative manhours, costs and fees collected in relation to freedem
of information requests;
(i) average time for compliance;
{(j) extra staff positions sought and/or approved;
(k) changes in administrative procedures occasioned by freedom of information;
(1) guidelines issued by the Attorney-General’s Department; and
{m) a description of efforts by the Decpartment to encourage compliance with
the legislation (paragraph 32.7).

90. The Attorney-General's first report to Parliament should contain an extensive
account of agencies’ compliance with the publication requirements of clauses 6
and 7. Subsequent reports should detail agencies’ efforts to update the information
published or made available under clauses 6 and 7 (paragraph 32.9).

91. Clause 48 (1) should be amended to require the minister administering the
Frcedom of Information Bill to report to Parliament as soon as practicable
after the end of each year ending on 30 June and in any case no later than 31
October (paragraph 32.11).

92. The Ombudsman should report to Parliament on the operations of his
office in relation to freedom of information as part of his annual report to
Parliament and by way of special reports to Parliament concerning freedom of
information as required (paragraph 32.13).

93. The operation of the Freedom of Information legislation should be subject

to review by the Senate Standing Committee on Constitutional and Legal Affairs
three years after the first proclamation of the legislation (paragraph 32.21).

The scope of the Archives Bill

94. The open access period defined in clause 3 (7) of the Archives Bill should

remain at thirty years (paragraph 33.16).

95. (a) Part V. Division 1 of the Archives Bill should be amended so that
no category of records is excluded from the open access provisions

of the Bill.

(b) The Dircctor-General of the Australian Archives should be given
express power in the Bill to enable him to organise all Common-
wealth records so that the Archives can respond to requests received

pursuant to the Bill (paragraph 33.29).
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96. Clause 31 of the Archives Bill, which contains the exemptions, should be
dealt with in the following way:

(a) paragraph 31 (a), protecting defence, security or international relations,
should be retained;

(b) paragraph 31 (b), protecting information obtained in confidence from
other governments, should be deleted;

(c) paragraph 31 (c), protecting Commonwealth-State relations, should
be deleted;

(d) paragraph 31 (d), protecting the financial and property interests of the
government, should be amended by the addition of a phrase providing
that information referred to in that paragraph is protected only if dis-
closure would be contrary to the public interest;

(e) paragraph 31 (e), protecting pending or likely legal proceedings involving
the Commeonwealth, should be deleted;

(f) paragraph 31 (f), protecting information where disclosure would con-
stitute a breach of cenfidence, should be deleted;

(g) in paragraph 31 (g), protecting law enforcement, sub-paragraphs (i) and
(iv) should be redrafted so that they are identical with the comparable
paragraphs in the Freedom of Information Bill;

(h) paragraph 31 (h), protecting personal privacy, should be retained; and

(i) paragraph 31 (j), protecting commercial or financial information, should
be amended so that jt is consistent with clause 32 (1) {a) of the Freedom
of Information Bill (paragraph 33.45).

97. Clause 35 should be amended to provide:

(a) that it is mandatory for the Director-General to provide a copy of a
document withheld from public inspection pursuant to clause 35 if in
his opinion this can be done without detriment to the preservation of
the record; and

(b) that details of any decision by the Director-General pursuant to the
clause should be tabled at a meeting of the Advisory Council on Aus-
tralian Archives (paragraph 33.48).

98, Clauses 32 and 37 (4) of the Archives Bill should be amended so that
a certificate issued by a minister in respect of a document is not conclusive,
but can be reviewed by the Administrative Appeals Tribunal in the same way,
and to the same extent, as any other decision by the Australian Archives classi-
fying a document as exempt from public access (paragraph 33.51).

Procedures under the Archives Bill

99. (a) Power should be conferred upon the Administrative Appeals Tribunal
to review the amount of a fee imposed on access to documents under
the Archives Bill; and

(b} Clause 33 of the Archives Bill should be amended to provide that

the arrangements made by the Director-General in consultation with
the responsible minister pursuant to clause 33 (1) for the review
of records shall be recorded in writing and tabled before the Advisory
Council on Australian Archives (paragraph 34.4).

160.  When the Archives is considering a request for special access to documents
made pursuant to clause 39 (2), the Archives should also consider the question
whether the documents could be released generally to the public or to other
special applicants (paragraph 34.8).
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101. Clause 39 of the Archives Bill should be amended to provide that the
following matters will be tabled by the Director-General at a meeting of the
Advisory Council on Australian Archives:
(a) details of all decisions made pursuant to clause 39 (2) either granting or
refusing to grant special access to records; and
{b) arrangements approved by the Prime Minister, pursuant to clause 39 (2),
for regulating special access to documents (paragraph 34.11).

102. (a) Where it is clear from the Australian National Guide to Archival
Material that a record is exempt, an applicant who seeks access to
that record should be permitted to seek an internal review of the
decision pursuant to clause 38 of the Archives Bill without being
required to make an initial application for access to the document;

{(b) The Archives Bill should be amended to require the Australian
Archives to make a decision on any request for a document within
sixty days of receiving the request; and

{c) The Australian Archives should be required to notify an applicant
who has been refused access to a document on the ground that it
is exempt of the right to seek an internal review of that decision
under clause 38 of the Bili (paragraph 34.14),

103, The Archives Bill should be amended to make it clear that no residual

discretion is conferred upon the Administrative Appeals Tribunal to order that
an exempt document be released (paragraph 34.17).

104. Powers should be conferred upon the Ombudsman in relation to the
matters arising under the Archives Bill similar to those which we recommend
(in paragraphs 29.9, 29.11, 29.13, 29.23, 29.28) in relation to freedom of infor-
mation matters {paragraph 34.22).

105. The Archives Bill should be amended to provide that the Australian
Archives shall not permit or approve the destruction of a Commonwealth record
until the proposal to destroy the record has first been notified to a meeting
of the Advisory Council on Australian Archives (paragraph 34.28).

106. The administration of the Archives Bill should be reviewed by a par-
liamentary committee after the Bill has been in operation for three years (para-
graph 34.30).

Report
The Committee having examined the matter referred, and having considered the
evidence given and submissions received, now reports back to the Senate.

ALAN MISSEN
Chairman

The Senate
Canberra
November 1979
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THE PARLIAMENT OF THE COMMONWEALTH OF AUSTRALIA

THE SENATE

(Presented pursuant to leave granted and read 1°, 9 June 1978)

( ATTORNEY-(GENERAL, SENATOR DURACK)

A BILL

AN ACT

To give to members of the public rights of access to
official documents of the Government of the
Commonwealth and of its agencies. No. 108

BE IT ENACTED by the Queen, and the Senate and House of
Representatives of the Commonwealth of Australia, as foltows:

PART [—PRELIMINARY
1. This Act may be cited as the Freedom of Information Act 1978, Short title

5 2, The several Parts of this Act shall come into operation on such Commence-
respective dates as are fixed by Proclamation. ment

3. (1) In this Act, unless the contrary intention appears— Interpretation
** agency ” means a Department or a prescribed authority;
“ applicant ” means a person who has made a request;

10 “ Department ” means a Department of the Australian Public Service
other than the Department of the Senate, the Department of the
House of Representatives, the Department of the Parliamentary
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Library, the Department of the Parliamentary Reporting Staff
and the Joint House Department;

* document ™ includes any written or printed matter, any map, plan
or photograph, and any article or thing that has been so treated
in relation to any sounds or visual images that those sounds or
visual images are capable, with or without the aid of some other
device, of being reproduced from the article or thing, and includes
a copy of any such matter, map, plan, photograph, article or
thing, but does not include library material maintained for
reference purposes;

* document of an agency ” or ** document of the agency ” means a
document in the possession of aa agency, or in the possession of
the agency concerned, as the case requires, whether created in
the agency or received in the agency;

“ enactment ”’ means—

(a) an Act;
(b) an Ordinance of the Australian Capital Territory; or

(¢} an instrument (including rules, regulations or by-laws)
made under an Act or under such an Ordinance;

L

* exempt document ” means-—

(a) a document which, by virtue of a provision of Part IV, is
an exempt document;

{b) a document in respect of which, by virtue of regulations
made in accordance with section 5, an agency is exempt
from the operation of this Act; or

(¢) an official document of a Minister that contains some
matter that does not relate to the affairs of an agency or of
a Department of State;

“ exempt matter ~’ means matter the inclusion of which in a document
causes the document to be an exempt document;

“ officer 7, in relation to an agency, includes a member of the agency
or a member of the staff of the agency;

* official document of a Minister " or “ official document of the
Minister ” means a document in the possession of a Minister, or
in the possession of the Minister concerned, as the case requires,
that relates to the affairs of an agency or of a Department of
State and, for the purposes of this definition, a Minister shall be
deemed to be in possession of a document that has passed from
his possession if he is entitled to access to the document and the
document is not a document of an agency;

“ Ombudsman > means the Commonwealth Ombudsman;

“ Ordinance ”, in relation to the Australian Capital Territory or the
Northern Territory, includes a law of a State that applies, or the
provisions of 2 law of a State that apply, in the Territory by virtue
of an enactment;
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¢ prescribed authority ”’ means—
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(a) a body corporate, or an unincorporated body, established
for a public purpose by, ot in accordance with the pro-
visions of, an enactment, other than—

(i} an incorporated company or association;

(i) a bedy that, under sub-section (2), is not to be
taken to be a prescribed authority for the purposes
of this Act;

(iii) the Australian Capital Territory Legislative
Assembly;

(iv) the Legislative Assembly of the Northern Territory
or the Fxecutive Council of the Northern Territory;
or

(v) a Royal Commission;

(b) any other body, whether incorporated or unincorporated,
declared by the regulations to be a prescribed authority for
the purposes of this Act, being—

(i) a body established by the Governor-General or by
a Minister; or

(i) an incorporated company or association over which
the Commonwealth i3 in a position to exercise
control;

(¢) subject to sub-section (3), the person holding, or performing
the duties of, an office established by an enactment; or

(d) the person holding, or performing the duties of, an appoint-
ment declared by the regulations to be an appointment the
holder of which is a prescribed authority for the purposes
of this Act, being an appointment made by the Governor-
General, or by a Minister, otherwise than under an
enactment;

“ principal officer ” means—

(a) in relation to a Department—the person holding, or
performing the duties of, the office of Permanent Head of
the Department; and

(b) in relation to a prescribed authority—

(1) if the regulations declare an office to be the principal
office in respect of the authority—the person
helding, or performing the duties of, that office; or

(i) in any other case-—the person who constitutes that
authority or, if the authority is constituted by 2 or
more persons, the person who is entitled to preside
at any meeting of the authority at which he is
present;

“ request ” means a request made in accordance with sub-section
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“ responsible Minister ”” means—

(a) in relation to a Department-—the Minister administering
the relevant Department of State;

(b) in relation to a prescribed authority referred to in para-
graph (a) of the definition of “ prescribed authority ”— 5
the Minister administering the enactment by which, or
in accordance with the provisions of which, the prescribed
authority is established;

(¢) in relation to a prescribed authority referred to in para-
graph {(c) of that definition—the Minister administering 10
the enactment by which the office is established; or

(d) in relation to any other prescribed authority—the Minister
declared by the regulations to be the responsible Minister
in respect of that authority,

or another Minister acting for and on behalf of that Minister; 15

* Tribunal ” means the Administrative Appeals Tribunal.

{2) An unincorporated body, being a board, council, committee, sub-
committee or other body established by, or in accordance with the pro-
visions of, an enactment for the purpose of assisting, or performing
functions connected with, a prescribed authority shall not be taken to be 20
a prescribed authority for the purposes of this Act, but shall be deemed to
be comprised within that prescribed authority.

(3) A person shall not be taken to be a prescribed authority—

(a) by virtue of his holding an office of member of the Australian
Capital Territory Legislative Assembly, member of the Legislative 25
Assembly of the Northern Territory or Administrator or Minister
of the Northern Territory; or

{b) by virtue of his holding, or performing the duties of—

(i) a prescribed office;
(ii) an office the duties of which he performs as duties of his 30
employment as an officer of a Department or as an officer
of or under a prescribed authority;
(iii} an office of member of a body; or

{(iv) an office established by an enactment for the purposes of
a prescribed authority. 35

(4) For the purposes of this Act, the Defence Force shall be deemed
to be comprised in the Department of Defence.

(5) For the purposes of this Act, the Commonwealth Police Force
and the Police Force of the Australian Capital Territory shall each be
deemed to be a prescribed authority. 40
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4. For the purposes of this Act—

(@

(b)

(©

@

a court, or the holder of a judicial office or other office pertaining
to a court in his capacity as the holder of that office, is not to be
taken to be a prescribed authoerity or to be included in a Depart-
ment;

a registry or other office of a court, and the staff of such a registry
or other office in their capacity as members of that staff, shall not
be taken to be part of a Department;

a tribunal, authority or body specified in this paragraph, or the
holder of an office pertaining to such a tribunal, authority or
body in his capacity as the holder of that office, is not to be taken
to be a prescribed authority or to be included in a Department,
namely:

(i) the Australian Conciliation and Arbitration Commission;
(ii) the Industrial Registrar or a Deputy Industrial Registrar;
(iii} the Flight Crew Officers Industrial Tribunal;

(iv) the Public Service Arbitrator or a Deputy Public Service
Arbitrator; and

(v) the Coal Industry Tribunal or any other Tribunal, authority
or body appointed in accordance with Part V of the Ceal
Industry Act 1946; and

a registry or other office of, or under the charge of, a tribunal,
authority or body referred to in paragraph (c), and the staff of
such a registry or other office in their capacity as members of
that staff, shall not be taken to be part of a Department.

5. The regulations may provide that—

(@)

)

©

a specified body is to be deemed not to be a prescribed authority
for the purposes of this Act;

a body specified in accordance with paragraph (a) is, or is not, to
be taken to be included in a specified agency; or

a specified agency is to be exempt from the operation of this Act
in respect of documents relating to specified functions or activities
of the agency or in respect of documents of any other prescribed
description.
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PART I--PUBLICATION OF CERTAIN DOCUMENTS
AND INFORMATION

6. (1) The responsible Minister of an agency shall—

(a) cause to be published, as svon as practicable after the commence-
ment of this Part but not later than 12 months after that com-
mencement, in a form approved by the Minister administering
this Act—

(i) a statement setting out particulars of the organization
and functions of the agency, indicating, as far as prac-
ticable, the decision-making powers and other powers
affecting members of the public that are involved in those
functions and particulars of any arrangement that exists for
consultation with, or representations by, bodies and persons
outside the Commonwealth administration in relation to
the formulation of policy in, or the administration of, the
agency; and

(i) a statement of the categories of documents that are
maintained in the possession of the agency; and

(b) within 12 months after the publication, in respect of the agency,
of the statement under sub-paragraph (1) or (ii) of paragraph (a)
that is the first statement published under that sub-paragraph,
and thereafter at intervals of not more than 12 months, gause to
be published statements bringing up to date the information
contained in the previous statement or statements published under
that sub-paragraph.

(2) A form approved by the Minister under sub-section (1) shall be
such as he considers appropriate for the purpose of assisting members of
the public to exercise effectively their rights under Part I11.

{3) The information to be published in accordance with this section
may be published by including it in the publication known as the Common-
wealth Government Directory.

(4) Nothing in this section requires the publication of information that
is of such a nature that its inclusion in a document of an agency would
cause that document to be an exempt document.

(5) Sub-section (1) applies in relation to an agency that comes into
existence after the commencement of this Part as if the references in that
sub-section to the commencement of this Part were references to the day
on which the agency comes into existence.

7. (1) This section applics, in respect of an agency, to documents
that are provided by the agency for the use of, or are used by, the agency
or its officers in making decisions or recommendations, under or for the
purposes of an enactment or schemc administered by the agency, with
respect to rights, privileges or benefits, or to obligations, penalties or
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other detriments, to or for which persons are or may be entitled or
subject, being—
() manuals or other documents containing interpretations, rules,
guidelines, practices or precedents; or
(b) documents containing particulars of such a scheme, not being
particulars contained in an enactment as published apart from
this Act,
but not including documents that are available to the public as published
otherwise than by an agency or as published by another agency.

{2) The principal officer of an agency shatl—

(a) cause copics of all documents to which this section applies in
respect of the agency that are in use from time to time to be made
available for inspection and for purchase by members of the public;

(b) not later than 12 meonths after the commencement of this Part,
cause to be published in the Gazetie a statement (which may take
the form of an index) specifying the documents of which copies
are, at the time of preparation of the statement, so available and
the place or places where copies may be inspected and may be
purchased; and

(¢) within 12 months after the publication of the statement under
paragraph (b) and thereafter at intervals of not more than 12
months, cause to be published in the Gazerte statements bringing
up to date the information contained in the previous statement
Or staterents.

(3) The principal officer is not required to comply fully with paragraph
(2) {(a) before the expiration of 12 months after the date of commencement
of this Part, but shall, before that time, comply with that paragraph so far
as is practicable.

(4) This section does not require a document of the kind referred to in
sub-section (1) containing exempt matter to be made available in accor-
dance with sub-section (2), but, if such a document is not so made avail-
able, the principal officer of the agency shall, if practicable, cause to be
prepared a corresponding document, altered only to the extent necessary
to exclude the exempt matter, and cause the document so prepared to be
dealt with in accordance with sub-section (2).

(5) Sub-sections (2) and (3) apply in relation to an agency that comes
into existence after the commencement of this Part as if the references in
those sub-sections to the commencement of this Part were references to the
day on which the agency comes into existence.

(6) In this section, ‘““enactment” includes an Ordinance of the
Northern Territory or an instrument (including rules, regulations or
by-laws) made under such an Ordinance.
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8. If a document required to be made available in accordance with
section 7, being a document containing a rule, guideline or practice
relating to a function of an agency, was nct made available, and included
in a statement in the Gazette, as referred to in that section, before the
time (being more than 12 months afier the date of commencement of this
Part or the day on which the agency came into existence, whichever is the
later) at which a perscn did, or omitted to do, any act or thing relevant to
the performance of that function in relation to him (whether or not the
time allowed for publication of a statement in respect of the document had
expired before that time), that person, if he was not aware of that ruie,
guideline or practice at that time, shall not be subjected to any prejudice
by reason only of the application of that rule, guideline or practice in
relation to the thing done or omitted to be dene by him if he could
lawfully have avoided that prejudice had he been aware of that rule,
guideline or practice.

PART HI--ACCESS TO DOCUMENTS

9. Subject to this Act, every person has a legally enforceable right to
obtain access in accordance with this Act to—

(3) a document of an agency, other than an exempt document; or

(b) an official document of a Minister, other than an exempt
document.

10. (1) A person is not entitled to obtain access under this Part to——

(a) a document, or a copy of a document, where a period of 30 years
has elapsed since the end of the year ending on 31 December in
which the document came into existence;

(b) a document that is open to public access, as part of a public
register or otherwise, in accordance with another enactment,
where that access is subject to a fee or other charge; or

(c) a document that is available for purchase by the public in accord-
ance with arrangements made by an agency.

(2) A person is not entitled to obtain access under this Part to a
document that became a document of an agency or an official document
of a Minister before the date of commencemment of this Part, except where
access to the document by him is reasonably necessary to enable a proper
understanding of a document of an agency or an official document of a
Minister to which he has lawfully had access.

11, (1) A document shall not be deemed to be a document of an
agency for the purposes of this Act by reason of its being—

(a) in the collection of war relics of the Commonwealth within the
meaning of the Austrafian War Memorial Act 1962,
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(b) in the collection of library material maintained by the National
Library of Australia; or

(©) in the custody of the Australian Archives (otherwise than as a
document relating to the administration of the Australian

Archives),

if the document was placed in that collection, or in that custody, by or on
behalf of a person (including a Minister or former Minister) other than

an agency.

(2) For the purposes of this Act, a document that has been placed in
the custody of the Australian Archives, or in a collection referred to in
sub-section (1), by an agency shall be deemed to be in the possession of
that agency or, if that agency no longer exists, the agency to the functions
of which the document is most closely related.

(3) Notwithstanding sub-sections (1) and (2), records of a Royal
Commission that are in the custody of the Australian Archives shall, for
the purposes of this Act, be deemed to be documents of an agency and
to be in the possession of the Department administered by the Minister
administering the Royal Commissions Act 1902.

(4) Nothing in this Act affects the provision of access to documents by
the Australian Archives in accordance with the Archives Act 1978.

12. Nothing in this Act is intended to prevent or discourage Ministers
and agencies from publishing or giving access to documents (including
exempt documents), otherwise than as required by this Act, where they
can propetly do so or are required by law to do so.

13. (1) A person who wishes to obtain access to a document of an
agency or an official document of a Minister may make a request in
writing to the agency or Minister for access to the document.

(2) Subject to sub-section (3), a request shall provide such information
concerning the document as is reasonably necessary to enable a respon-
sible officer of the agency, or the Minister, as the case may be, to identify

the document.

(3) Where a request is expressed to relate to all documents, or to all
documents of a specified class, that contain information of a specified
kind or relate to a specified subject-matter, compliance with the request
may be refused if it would interfere unreasonably with the operations of
the agency or the performance by the Minister of his functions, as the
case may be, having regard to any difficulty that would exist in identifying,
locating or collating documents containing relevant information within
the filing system of the agency or of the office of the Minister.
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(4) It is the duty of an agency, where practicable, to assist a person
who wishes to make a request, or has made a request that does not comply
with this section or has not been directed to the appropriate agency or
Minister, to make a request in a manner that complies with this section
or to direct a request to the appropriate agency or Minister.

(5) Where a request in writing is made to an agency for access to a
document, the agency shall not refuse to comply with the reguest on the
ground—

(a) that the request does not comply with sub-section (2); or

(b) that, in the case of a request of the kind referred to in sub-section

(3), compliance with the request would interfere unreasonably
with the operations of the agency,

without first giving the applicant a reasonable opportunity of consultation
with the agency with a view to the making of a request in a form that
would remove the ground for refusal.

14. (1) Where—
{a) a request is made to an agency for access to a docwnent; and

(b) the document is not in the possession of that agency but is in the
possession of another agency or the subject-matter of the docu-
ment is more closely connected with the functions of another
agency than with those of the agency to which the request is made,

the agency to which the request is made may transfer the request to the
other agency and inform the person making the request accordingly and,
if 1t is necessary to do so in order to enable the other agency to deal with
the request, send the document to the other agency.

{2) Where a request is transferred to an agency in accordance with
this section, it shall be deemed to be a request made to that agency and
received at the time at which it was originally received.

(3} In this section “ agency ” includes a Minister.

15, (1) Where—

(a} a request (including a request of the kind described in sub-
section 13 (3)) is duly made to an agency;

(b) it appears from the request that the desire of the applicant is for
information that is not available in discrete form in documents
of the agency; and

(¢) the agency could produce a written document containing the
information in discrete form by—

(i) the use of a computer or other equipment that is ordinarily
available to the agency for retrieving or collating stored
information; or

(i) the making of a transcript from a sound recording held in
the agency,
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the agency shall deal with the request as if it were a request for access to a
written document so produced and containing that information and, for
that purpose, this Act applies as if the agency had such a document in its
possession.

5 (2) An agency is not required to comply with sub-section (1) if com-
pliance would interfere unreasonably with the operations of the agency.

16. (1) Subject to this Act, where—
(2) a request is duly made by a person to an agency or Minister for
access to a decument of the agency or an official document of the
10 Minister; and
(b) any charge that, under the regulations, is required to be paid
before access is granted has been paid,
the person shall be given access to the document in accordance with this
Act.

15 (2) An agency or Minister is not required by this Act to give access
to a document at a time when the document is an exempt document,

17. If a request to an agency or Minister—

(a) is made in writing and is expressed to be made in pursuance of
this Act; and
20 (b) is sent by post to the agency or Minister, or delivered to an officer
of the agency or a member of the staff of the Minister, at an
address of the agency or of the Minister, as the case may be, that
is, under the regulations, an address to which requests made in
pursuance of this Act may be sent or delivered in accordance
25 with this section,
the agency or Minister shall take all reasonable steps to enable the appli-
cant to be notified of a decision on the request as soon as practicable
but in any case not later than 60 days after the day on which the request
is received by or on behalf of the agency or Minister.

30 18. (1) Access to a document may be given to a person in one or
more of the following forms:
(a) a reasonable opportunity to inspect the document;
(b) provision by the agency or Minister of a copy of the document;
(¢) in the case of a document that is an article or thing from which

35 sounds or visual images are capable of being reproduced, the
making of arrangements for the person to hear or view those

sounds or visual images;
(d) in the case of a document by which words are recorded in a
manner in which they are capable of being reproduced in the
40 form of sound or in which words are contained in the form of
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shorthand writing or in codified form, provision by the agency or
Minister of a written transcript of the words recorded or contained

in the document.
(2) Subject to sub-section (3) and to section 20, where the applicant
has requested access in a particular form, access shall be given in that 35
form.

(3) If the form of access requested by the applicant—

(a) would interfere unreasonably with the operations of the agency,
or the performance by the Minister of his functions, as the case
may be;

(b) would be detrimental to the preservation of the document or,
having regard to the physical nature of the document, would not
be appropriate; or

(¢) would involve an infringement of copyright (other than copyright
owned by the Commonwealth) subsisting in the document, 15

access in that form may be refused and access given in another form.

10

Deferment 19. (1) An agency which, or a Minister who, receives a request may

of access defer the provision of access to the document concerned until the hap-
pening of a particular event (including the taking of some action required
by law or some administrative action), or uatil the expiration of a specified 20
time, where it is reasonable to do so in the public interest or having regard
to normal and proper administrative practices.

(2) Where the provision of access to a document is deferred in accord-
ance with sub-section (1), the agency or Minister shall, in informing the
applicant of the reasons for the decision, indicate, as far as practicable, 25

the period for which the deferment will operate.

Deleticn of 20. (1) Where—
t .
oty (a) a decision is made not to grant a request for access to a document

matter N
on the ground that it is an exempt document;
(b) it is practicable for the agency or Minister to grant access to a 30
copy of the document with such deletions as to make the copy
not an exempt document; and

(c) it appears from the request, or the applicant subsequently
indicates, that the applicant would wish to have access to such a

€opy,
the agency or Minister shall grant access to such a copy of the document,

35

(2) Where access is granted to a copy of a document in accordance

with sub-section (1)-—
(a) the applicant shall be informed that it is such a copy and also
informed of the provision of this Act by virtue of which any matter 40

deleted is exempt matter; and
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(b) section 22 does not apply to the decision that the applicant is
not entitled to access to the whole of the document unless the
applicant requests the agency or Minister to furnish to him a
notice in writing in accordance with that section,

S 21. A decision in respect of a request made to an agency may be made,
on behalf of the agency, by the responsible Minister or the principal
officer of the agency or, subject to the regulations, by an officer of the
agency acting within the scope of authority exercisable by him in accord-
ance with arrangements approved by the responsible Minister or the

10 principal officer of the agency.

22. (1) Where, in relation to a request for access to a document of an
agency or an official document of a Minister, a decision is made under this
Part that the applicant is not entitled to access to the document in
accordance with the request or that provision of access to the document

15 be deferred, the agency or Minister shall cavse the applicant to be given
notice in writing of the decision, and the notice shall—

(a) state the findings on any material questions of fact, referring to
the material on which those findings were based, and the reasons
for the decision;

20 (b) where the decision relates to a document of an agency, state the
name and designation of the perseon giving the decision; and

(¢) inform the applicant of his right to apply for a review of the
decision.

(2) An agency or Minister is not required to include in a notice under

25 sub-section (1} any matter that is of such a nature that its inclusion in a

document of an agency would cause that document to be an exempt
document.

PART IV—EXEMPT DOCUMENTS

23. (I A document is an exempt document if disclosure of the
30 document under this Act wouid be contrary to the public interest for the
reason that the disclosure—
{a) would prejudice—
(1) the security of the Commonwealth;
(ii) the defence of the Commonwealth;
35 (iti) the international relations of the Commonwealth; or
(iv) relations between the Commonwealth and any State; or
(b) would divulge any information or matter communicated in confi-
dence by or on behalf of the Government of another country or
of a State to the Government of the Commonwealth or a person
40 receiving the communication on behalf of that Government.
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{2) Where a Minister is satisfied that the disclosure under this Act of
a document would be contrary to the public interest for a reason referred
to in sub-section (1), he may sign a certificate to that effect and such a
certificate, so long as it remains in force, establishes conclusively that the
document is an exempt document referred to in sub-section (1).

(3) Where a Minister is satisfied as mentioned in sub-section (2) by
reason only of matter contained in a particular part or particular parts
of a document, a certificate under that sub-section in respect of the docu-
ment shail identify that part or those parts of the document as containing
the matter by reason of which the certificate is given.

(4) The responsible Minister of an agency may, either generally or
as otherwise provided by the instrument of delegation, by writing signed
by him, delegate to the principal officer of the agency his powers under
this section in respect of documents of the agency.

(5) A power delegated under sub-section (4), when exercised by the
delegate, shalf, for the purposes of this Act, be deemed to have been
exercised by the responsible Minister.

(6) A dclegation under sub-section (4) does not prevent the exercise
of a power by the responsible Minister.

24. (1)} A document is an exempt document if it is—

(a) a document that has been submiited to the Cabinet for its con-
sideration or is proposed by a Minister to be so submitted;

(b) an official record of the Cabinet;

(¢) a document that is a copy of, or ol a part of, a document referred
to in paragraph (a) or (b); or

(d) a document the disclosure of which would involve the disclosure
of any deliberation or decision of the Cabinet, other than a
document by which a decision of the Cabinet was officially
published.

(2) For the purposes of this Act, a certificate signed by the Secretary
to the Department of the Prime Minister and Cabinet certifying that a
document is one of a kind referred to in a paragraph of sub-section (1}
establishes conclusively that it is an exempt document of that kind.

(3) Where a document is a document referred to in paragraph (1) (d)
by reason only of matter contained in a particular part or particular
parts of the document, a certificate under sub-section (2) in respect of the
document shall identify that part or those parts of the document as
containing the matter by reason of which the certificate is given.

(4) Sub-section (1) does not apply to a document by reason of the fact
that it was submitted to the Cabinet for its consideration or is proposed
by a Minister to be so submitted if it was not brought into existence for
the purpose of submission for consideration by the Cabinet.
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(5) A reference in this section to the Cabinet shall be read as including
a reference to a committee of the Cabinet.

25. (1) A document is an exempt document if it is—

(a) a document that has been submitted to the Executive Council
for its consideration or is proposed by a Minister to be so
submitted;

(b) an official record of the Executive Council;

(c) a document that is a copy of, ot of a part of, a document referred
to in paragraph (a) or (b); or

(d) a document the disclosure of which would involve the disclosure
of any deliberation or advice of the Executive Council, other than
a document by which an act of the Governor-General, acting with
the advice of the Executive Council, was officially published.

(2) For the purposes of this Act, a certificate signed by the Secretary
to the Executive Council, or a person performing the duties of the Secre-
tary, certifying that a document is one of a kind referred to in a paragraph
of sub-section (1) establishes conclusively that it is an exempt document
of that kind,

(3) Where a document is a document referred to in paragraph (1) (d)
by reason only of matter contained in a particular part or particular
parts of the document, a certificate under sub-section (2) in respect of the
document shall identify that part or those parts of the document as
containing the matter by reason of which the certificate is given.

(4) Sub-section (1) does not apply to a document by reason of the fact
that it was submitted to the Executive Council for its consideration, or
is proposed by a Minister to be so submitted, if it was not brought into
existence for the purpose of submission for consideration by the Executive
Council.

15

Executive
Council
documents

26. (1) Subject to this section, a document is an exempt document if [nternal

it is a document the disclosure of which under this Act—

(a) would disclose matter in the nature of, or relating to, opinion,
advice or recommendation obtained, prepared or recorded, or
consultation or deliberation that has taken place, in the course
of, or for the purposes of, the deliberative processes involved in
the functions of an agency or Minister or of the Government of
the Commonwealth; and

(b) would be contrary to the public interest. _

(2} In the case of a document of the kind referred to in sub-section

7 (1), the matter referred to in paragraph (1) (a) of this section does not

include matter that is used or to be used for the purpose of the making of
decisions or recommendations referred to in sub-section 7 (1).
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(3) This section does not apply to a document by reason only of purely
factual material contained in the document,

{4y This section does not apply to—

(a) reports (including reports concerning the results of studies,
surveys or testsy of scientific or technical experts, whether em-
ployed within an agency or not, including reports expressing the
opinions of such experts on scientific or technical matters;

(b) reports of a prescribed body or organization estabtished within
an agency; or

{c) the record of, or a formal statement of the reasons for, a final
decision given in the exercise of a power or of an adjudicative
function.

(5) Where a decision is made under Part IIT that an applicant is not
entitled to access to a document by reasen of the application of this
section, the notice under szction 22 shall state the ground of public interest
on which the decision is based.

[%TOCltl_mems 27. A document is an exempt document if its disclosure under this

:nt%:rét%;nt Act would, or would be reasonably likely to—

fr;gggugfls' (a) prejudice the investigation of a breach or possible breach of the

the law law or the enforcement or proper administration of the law in a
P

particular instance;

(b) prejudice the fair trial of a person or the impartial adjudication of
a particular case;

(c) disclose, or enable a person to ascertain, the identity of a confi-
dential source of information in relation to the enforcement or
administration of the law;

(d) disclose methods or procedures for preventing, detecting, investi-
gating, or dealing with matters arising out of, breaches or evasions
of the Iaw, the disclosure of which would, or would be reasonably
likely to, prejudice the effectiveness of those methods or pro-
cedures; or

(¢) endanger the lives or physical safety of persons engaged in or in
connexion with law enforcement.

Documents 28. (1) A document is an exempt document if it is a document to which

;gc‘;ggfh a prescribed provision of an enactment, being a provision prohibiting or

provisions of restricting disclosure of the document or of information or other matter
:;‘;‘;;mems contained in the document, applies.

(2) In this section, “enactment” includes an Ordinance of the

Northern Territory or an instrument (including rules, regulations or

by-laws) made under such an Ordinance.
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29. A document is an exempt document if its disclosure under this Act
would be contrary to the public interest by reason that the disclosure
would have a substantial adverse effect on the financial, property or staff
management interests of the Commonwealth or of an agency or would
otherwise have a substantial adverse effect on the efficient and economical
conduct of the affairs of an agency.

30. (1) A document is an exempt document if its disclosure under this
Act would involve the unreasonable disclosure of information relating
to the personal affairs of any person (including a deceased person).

(2) Subject to sub-section (3), the provisions of sub-section (1) do not
have effect in relation to a request by a person for access to a document by
reason only of the inclusion in the document of matter relating to that

person.

(3) Where a request is made to an agency or Minister for access to a
document of the agency, or an official document of the Minister, that
contains information of a medical or psychiatric nature concerning the
person making the request and it appears to the principal officer of the
agency, or to the Minister, as the case may be, that the disclosure of the
information to that person might be prejudicial to the physical or mental
health or well-being of that person, the principal officer or Minister may
direct that access to the document, so far as it contains that information,
that would otherwise be given to that person is not to be given to him
but is to be given instead to a medical practitioner to be nominated by
him.

31. (1) A document is an exempt document if its disclosure under this
Act would be reasonably likely to have a substantial adverse effect on the
interests of the Commonwealth or of an agency in or in relation to pending
or likely legal proceedings.

(2) A document is an exempt document if it is of such a nature that
it would be privileged from production in legal proceedings on the
ground of legal professional privilege.

(3) A document of the kind referred to in sub-section 7 (1) is not an
exempt document by virtue of sub-section (2) of this section by reason
only of the inclusion in the document of matter that is used or to be used
for the purpose of the making of decisions or recommendations referred

to in sub-section 7 (1).

32, (1) A document is an exempt document if its disclosure under
this Act would disclose information concerning a person in respect of his
business or professional affairs or concerning a business, commercial or
financial undertaking, and—

(a) the information relates to trade secrets or relates to other matter

the disclosure of which under this Act would be reasonably likely
to expose the person or undertaking unreasonably to dis-

advantage; or

303

17

Certain
documents
concerning
operations of
agencies

Documents
affecting
personal
privacy

Documents
affecting
legal
proceedings
or subject to
legal
professional
privilege

Documents
relating to
trade
secrets, &c.



18

Documents
affecting
national
economy

Documents
containing
material

obtained in
confidence

Documents
disclosure
of which
would be
coentemnpt of
Parliament
or conternpt
of court

Privileged
documents

No. Freedom of Information 1978

(b) the disclosure of the information under this Act would be contrary
to the public interest by reason that the disclosure would be
reasonably likely to impair the ability of the Commonwealth or
of an agency to obtain similar information in the future.

(2) The provisions of sub-section (1) do not have effect in relation to
a request by a person for access to a document by reason only of the
inclusion in the document of information concerning that person in
respect of his business or professional affairs or of information concerning
a business, commercial or financial undertaking of which that person,
or a person on whose behalf that person made the request, is the proprietor.

33. A document is an exempt document if its disclosure under this
Act would be contrary to the public interest by reason that it would be
reasonably likely to have a substantial adverse effect on the national
economy.

34. A document is an exempt document if its disclosure under this
Act would constitute a breach of confidence.

35. A document is an exempt document if public disclosure of the
document would, apart from this Act and any immunity of the Crown-—

(a} be in contempt of court;

(b) be contrary to an order made or dircction given by a Royal Com-
mission or by a tribunal or other person or body having power
to take evidencc on cath; or

(¢) infringe the privileges of the Parliament of the Commonwealth
or of a State or of a House of such a Parliament or of the Legis-
lative Assembly of the Northern Territory.

36. (1) Where the Attorney-General is satisfied that the disclosure
under this Act of a particular document, or of any document included in
a particular class of documents, would be contrary to the public interest
on a particular ground, being a ground that could form the basis for a
claim by the Crown in right of the Commonwealth in a judicial proceeding
that the contents of the document, or of 4 document included in that class,
as the case may be, should not be disclosed, he may sign a certificate that
he is so satisfied, specifying in the certificate the ground concerned, and,
while such a certificate is in force, but subject to Part V, the document,
or every document included in that class, as the case may be, is an exempt

document.

(2) A certificate under sub-section (1) in relation to a particular
document shall be deemed to refer also to every document that is sub-
stantially identical to that document.
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PART V—REVIEW OF DECISIONS

37. (1) Application may be made to the Administrative Appeals Applications
; ; fel ; to Adminis-
Tribunal for review of a decision refusing to grant access to a document o
in accordance with a request or deferring the provision of access to a Appeals

5 document. Tribunat

(2) Subject to sub-section (3), in proceedings under this Part, the
Tribunal has power, in addition to any other power, to review any deciston
that has been made by an agency or Minister in respect of the request
and any decision of the Atiorney-General to give a certificate under

10 section 36 that is applicable to the document and to decide any matter in
relation to the request that, under this Act, could have been or could be
decided by an agency or Minister, and any decision of the Tribunal under
this section has the same effect as a decision of the agency or Minister.

(3) Where, in proceedings under this section, it is established that a
15 document is an exempt document, the Tribunal does not have power to
decide that access to the document, so far as it contains exempt matter, is

to be granted.

(4) The powers of the Tribunal do not extend to reviewing a decision
of an agency or Minister, for the purposes of sub-section 26 (1), that the
20 disclosure of a document would be contrary to the public interest.

(5) Where, under a provision of Part IV, it s provided that a certi-
ficate of a specified kind establishes conclusively, for the purposes of this
Act, that a document is an exempt document and such a certificate has
been given in respect of a document, the powers of the Tribunal do not

25 extend to reviewing the decision to give the certificate or the existence of
proper grounds for the giving of the certificate.

(6) The powers of the Tribunal under this section extend to matters
relating to charges payable under this Act in relation to a request.

38. (1) Where a decision has been made, in relation to a request to an Internal
30 agency, otherwise than by the responsible Minister or principal officer of review
the agency (not being a decision on a review undet this section), the
applicant may, within 28 days after the day on which notice of the
decision was given to the applicant in accordance with section 22, apply
to the principal officer of the agency for a review of the decision in
35 accordance with this section.

(2) A person is not entitled to apply to the Tribunal for a review of a
decision in relation to which sub-section (1) applies unless—
(2) he has made an application under that sub-section in relation to
the decision; and

40 (b) he has been informed of the result of the review or a period of 14
days has elapsed since the day on which he made that application.
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(3) Where an application for a review of a decision is made to the
principal officer in accordance with sub-section (1), he shall forthwith
arrange for himself or a person (not being the person who made the
decision) authorized by him to conduct such reviews to review the decision
and to make a fresh decision on the original application.

{4) Where—

(2) an application for a review of a decision has been made in accor-
dance with sub-section (1); and

(b) the applicant has not been informed of the result of the review
within 14 days after the day on which he made that application,

an application to the Tribunal for a review of the decision may be treated
by the Tribunal as having been made within the time allowed under the
Administrative Appeals Tribunal Act 1975 if it appears to the Tribunal that
there was no unreasonable delay in making the application to the Tribunal.

39. (1) Subject to this section, where—
(a) a request has been made to an agency or Minister in accordance
with section 17;

(b) a period of 60 days has elapsed since the day on which the request
was received by or on behalf of the agency or Minister; and
(c) notice of a decision on the request has not been received by the
applicant,
the principal officer of the agency or the Minister shall, for the purpose of
enabling an application to be made to the Tribunal under section 37, be
deemed to have made, on the last day of that period, a decision refusing to
grant access to the document.

(2) Where a complaint is made to the Ombudsman under the
Ombudsman Act 1976 concerning failure to make and notify to the
applicant a decision on a request (whether the complaint was made before
or after the expiration of the period referred to in sub-section (1)), an
application to the Tribunal under section 37 of this Act by virtue of this
section shall not be made before the Ombudsman has informed the
applicant of the result of the complaint in accordance with section 12 of

the Ombudsman Act 1976,

(3) Where such a complaint is made before the expiration of the
period referred to in sub-section (1), the Ombudsman, after having
investigated the complaint, may, if he is of the opinion that there has
been unreasonable delay by an agency in connexion with the request,
grant to the applicant a certificate certifying that he is of that opinion, and,
if the Ombudsman does so, the principal officer of the agency or the
Minister, as the case requires, shall, for the purposes of enabling appli-
cation to be made to the Tribunal under section 37, be deemed to have
made, on the date on which the certificate is granted, a decision refusing

to grant access to the document.
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(4) The Ombudsman shall not grant a certificate under sub-section
(3) where the request to which the complaint relates was made to, or has
been referred to, a Minister and is awaiting decision by him.

(5) Where, after an application has been made to the Tribunal by
virtue of this section but before the Tribunal has finally dealt with the
application, a decision, other than a decision to grant, without deferment,
access to the document in accordance with the request, is given, the
Tribunal may, at the request of the applicant, treat the proceedings as
extending to a review of that decision in accordance with this Part.

(6) Before dealing further with an application made by virtue of this
section, the Tribunal may, on the application of the agency or Minister
concerned, allow further time to the agency or Minister to deal with the
request.

40. For the purposes of this Part and of the application of the Admini-
strative Appeals Tribunal Act 1975 in respect of proceedings under this
Part—

(a) a decision given by a person on behalf of an agency shall be
deemed to have been given by the agency; and

(b) in the case of proceedings by virtue of section 39, the agency or

Minister to which or to whom the request was made shall be a
party to the procecdings.

41. In proceedings under this Part, the agency or Minister to which or
to whom the request was made has the onus of establishing that a decision
given in respect of the request was justified or that the Tribunal should
give a decision adverse to the applicant.

42. Where, in relation to a request, the applicant has been given a
notice in writing complying with section 22, section 28 of the ddmini-
strative Appeals Tribunal Act 1975 does not apply to the decision on that
request.

43, In proceedings under this Part, the Tribunal shall make such
order under sub-section 35 (2) of the Administrative Appeals Tribunal Act
1975 as it thinks necessary having regard to the nature of the proceedings
and, in particular, to the necessity of avoiding the disclosure to the
applicant, in the proceedings, of exempt matter.

44, (1) Where there are proceedings before the Tribunal under this
Act in relation to a document that is claimed to be an exempt document,
section 37 of the Administrative Appeals Tribunal Act 1975 does not apply
in relation to the document but if the Tribunal is not satisfied, by evidence

on affidavit or otherwise—
(a) that the document is an exempt document; and
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{(b) in the case of a document that is an exempt document by virtue
of a certificate of the Attorney-General under section 36, that the
giving of the certificate was justified,

it may require the document to be produced for inspection by members
of the Tribunal only and if, upon the inspection, the Tribunal is satisfied
that the document is an exempt document and, in the case of a document
referred to in paragraph (b), that the giving of the certificate was justified,
the Tribunal shall return the document to the person by whom it was
produced without permitting any person other than a member of the
Tribunzl as constituted for the purposes of the proceeding, or a member
of the staft of the Tribunal in the course of the performance of his duties
as a member of that staff, to have access to the document or disclosing
the contents of the document to any such person.

(2) The Tribunal may require the production, for inspection by
members of the Tribunal only, of an exempt document for the purposes of
determining whether it is practicable for an agency or a Minister to grant
access to a copy of the document with such deletions as to make the copy
not an exempt document and, where an exempt document is produced by
reason of such a requirement, the Tribunal shall, after inspection of the
document by the members of the Tribunal as constituted for the purposes
of the proceeding, return the document to the person by whom it was
produced without permitting any person other than such a member of the
Tribunal, or a member of the stafl of the Tribunal in the course of the
performance of his duties as a member of that staff, to have access to the
document or disclosing the contents of the document to any such person.

(3) Notwithstanding sub-sections (1) and (2) but subject to sub-
section (4), the Tribunal is not empowered, in any proceedings, to require
the production of a document in respect of which there is in force a
certificate under section 23, 24 or 25,

(4) Where a certificate of a kind referred to in sub-section (3) identifies
a part or parts of the document concerned in the manner provided in
sub-section 23 (3), 24 (3) or 25 (3), sub-section (3) does not prevent the
Tribunal from requiring the preduction, in proceedings before the Tribunal
under this Act in relation to the document, of a copy of so much of the
document as is ot included in the part or parts so identified.

(5) Sub-sections (1) and (2) apply in relation to a document in the
possession of a Minister that is claimed by the Minister not to be an
official document of the Minister as if references in those sub-sections to
an exempt document were references to a document in the possession of
a Minister that is not an official document of the Minjster.

{6) Sub-section (1) or (2} does not operate so as to prevent the Tribunal
from causing a document produced in accordance with that sub-section to
be sent to the Federal Court of Australia in accordance with section 46
of the Administrative Appeals Tribunal Act 1975, but, where such a docu-
ment is so sent to the Court, the Court shall do all things necessary to
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ensure that the contents of the document are not disclosed (otherwise
than in accordance with this Act) to any person other than a member of the
Court as constituted for the purpose of the proceeding before the Court or
a member of the staff of the Court in the course of the performance of his
duties as a member of that stafT.

45. In proceedings before the Tribunal under this Part, evidence of a
certificate under section 23, 24 or 25, including evidence of the identity or
nature of the document to which the certificate relates, may be given by
affidavit or otherwise and such evidence is admissible without production
of the certificate or of the document to which it relates.

PART VI—MISCELLANEOUS

46, (1) Where access has been given to a document and—
(a) the access was required by this Act to be given; or

(b) the access was authorized by a Minister, or by an officer having
authority, in accordance with section 21 or 38, to make decisions
in respect of requests, in the bona fide belief that the access was
required by this Act to be given,

no action for defamation or breach of confidence lies, by reason of the
authorizing or giving of the access, against the Commonwealth or an agency
or against the Minister or officer who authorized the access or any person
who gave the access.

(2) The giving of access to a document (including an exempt document)
in consequence of a request shall not be taken, for the purposes of the law
relating to defamation or breach of confidence, to constitute an authoriz-
ation or approval of the publication of the document or of its contents
by the person to whom the access was given,

47. Where access has been given to a document and—
(a) the access was required by this Act to be given; or

{b) the access was authorized by a Minister, or by an officer having
authority, in accordance with section 21 or 38, to make decisions
in respect of requests, in the bona fide belief that the access was
required by this Act to be given,

neither the person authorizing the access nor any person concerned in
the giving of the access is guilty of a ¢criminal offence by reason only of the
authorizing or giving of the access.

48. (1) The Minister administering this Act shall, as soon as
practicable after the end of each year ending on 31 December, prepare a
report on the operation of this Act during that year and cause a copy of
the report to be laid before each House of the Parliament.
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(2) Each agency shall, in relation to the agency, and each Minister
shall, in relation to his official documents, furnish to the Minister admin-
istering this Act such information as he requires for the purposes of the
preparation of reports under this section and shall comply with any
prescribed requirements concerning the furnishing of that information
and the keeping of records for the purposes of this section.

49. (1) The Governor-General may make regulations, not inconsistent
with this Act, prescribing all matters that by this Act are required or
permitted to be prescribed, or are necessary or convenient to be prescribed
for carrying out or giving effect to this Act, and in particular, making
provision for or in relation to—

(a) the making of charges of amounts, or at rates, fixed by or in
accordance with the regulations for access to documents (including
the provision of copies or transcripts) in accordance with this
Act, including requiring deposits on account of such charges; and

(b) the officers who may give decisions on behalf of an agency.

(2) Where, as a result of a request, access is given to an exempt
document, regulations under this Act relating to charges apply as if the
access had been given in accordance with this Act.

Printed by Authority by the Commonwealth Government Printer
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The Archives Bill 1978

THE PARLIAMENT OF THE COMMONWEALTH OF AUSTRALIA

THE SENATE

(As read a first time)
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1978

THE PARLIAMENT OF THE COMMONWEALTH OF AUSTRALIA

THE SENATE

(Presented pursuant to leave granted and read 1°, 9 June 1978)

{ ATTORNEY-GENERAL, SENATOR DURACK)

A BILL

FOR

AN ACT

Relating to the preservation and use of archival
resources, and for related purposes. No. 110

BE IT ENACTED by the Queen, and the Senate and House of
Representatives of the Commonwealth of Australia, as follows:

PART I—PRELIMINARY
1. This Act may be cited as the Archives Act 1978, Short title

5 2. The several Parts of this Act shall come into operation on such Commence-

respective dates as are fixed by proclamation. ment
3. (1) In this Act, unless the contrary intention appears— Inter-_
“ Archives ” means the Australian Archives established by this Act; precation
“ authority of the Commonwealth ” means—
10 (a) an authority, body, tribunal or organization, whether
incorporated or unincorporated, established for a public

purpose—
(i) by, or in accordance with the provisions of, an
Act, regulations made under an Act or a law of a
15 Territory;
(ii) by the Governor-General; or
(iii) by a Minister;
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(b) the holder of a prescribed office under the Common-
wealth; or
(c) a prescribed company or association over which the
Commonwealth is in a position to exercise control,
but does not include a court;
* Chairman ** means the Chairman of the Council;

* Commonwealth institution ” means—

(a) a body, other than a State, established by or in accordance
with the Constitution, including the Senate, the House of
Representatives and the High Court;

{(b) a Department;

() a Federal court or a court of a Territory;

(d} an authority of the Commonwealth; or

(e) the Administration of a Territory;

“ Commonwealth record ”” means—
(a) a record that is the property of the Commonwealth or of
a Commonwealth institution; or
(b) a record that is deemed to be a Commonwealth record by
virtue of a regulation under sub-section (6) or by virtue of
section 23,
but does not include a record that is exempt material or a register
or guide maintained in accordance with Part VIII;

“ Council ” means the Advisory Council on Australian Archives
established by this Act;

“ current Commonwealth record ” means a Commonwealth record
that is required to be readily available for the purposes of a
Commonwealth institution, other than purposes under this Act;

“ Department ”’ means a Department of the Australian Public Service
or a Department of the Public Service of the Northern Territory;

“ Deputy Chairman ™ means the Deputy Chairman of the Council ;

“Director-General ” means the person for the time being occupying
the office, or performing the duties of the office, of Director-
General of the Australian Archives under the Public Service Act
1922;

* exempt material ”’ means-—

(a) material included in the war relics of the Commonwealth
within the meaning of the Australian War Memorial Act
1962, other than material to which a regulation under
sub-section (6) applies;

10

15

20

25

30

35

(b) material in the collection of library material maintained 40

by the National Library of Australia;
(¢) material in the collection of works of art maintained by
the Australian National Gallery; or
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(d) material in a collection maintained by an institution
declared by the regulations to be a custodial institution
for the purposes of this definition,

other than material (if any) that came to be included in those
5 war relics or to be in a collection referred to in paragraph (b), (¢)
or (d) by reason of a contravention of section 24;
“ material 7 means records and other objects;
“ material of the Archives ” means—

(a) records in the custody of the Archives (other than current
10 Commonwealth records relating to the administration of

the Archives); or
(b) an object, other than a record, that forms part of the

archival resources relating to Australia and is in the custody
of the Archives,

15 and includes material kept in the custody of a person in accordance
with arrangements made under section 47,

“ object ” does not include a building or other structure or a vessel,
aircraft or vehicle, other than a prescribed vessel, aircraft or
vehicle;

20  “ Parliamentary Department > means the Department of the Senate,
the Department of the House of Representatives, the Department
of the Parliamentary Library, the Department of the Parliamentary
Reporting Staff or the Joint House Department;

“ person " includes a Commonwealth institution or an organization;

95w record” means a document (including any written or printed ma-
terial) or object (including a sound recording, coded storage device,
magnetic tape or disc, microform, photograph, film, map, plan
or model or a painting or other pictorial or graphic work) that is,
or has been, kept by reason of any information or matter that it

30 contains or can be obtained from it or by reason of its connexion
with any event, person, circumstance or thing;

“ responsible Minister 7, in relation to a Commonwealth record,
means the Minister to whose ministerial responsibilities the
record is most closely related;

35  “Royal Commission” means a Commissioner or Commissioners
appointed by the Governor-General in the name of the Queen
to make inquiry and report upon any matter;

“« Tribunal ” means the Administrative Appeals Tribunal.

(2) For the purposes of this Act, the archival resources of the Com-
40 monwealth consist of such Commonwealth records and other material as
are of national significance or public interest and relate to—
(a) the history or government of Australia;

(b) the legal basis, origin, development, organization or activities of
the Commonwealth or a Commonwealth institution;
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(c) a person who is, or has at any time been, associated with a
Commonwealth institution;

{d) the history or government of a Territory; or
(e) an international or other organization the membership of which

includes, or has included, the Commonwealth or a Common- 5
wealth institution,

but do not include—
(f) material that, in the opinion of the Minister, ought to be in the

archives of another country or in the archives of an international
organization; 10

{g) material, not being—
(i) Commonwealth records;
(i) property referred to in section 85 of the Constitution; or
(iil) material transferred to the Commonwealth by a State
under a law or agreement, 15

that relates only or principally to the history or government of a
State or of a Colony that became part of the Commonwealth;

(h) material, other than Commonwealth records, relating only to a
place that has been, but has ccased to be, a Territory; or

() exempt material. 20

(3) For the purposes of this Act, the Defence Force shall be deemed
to be comprised in the Department of Defence.

(4) For the purposes of this Act, each of the following Forces shall be
deemed to be an authority of the Commonwealth, namely—

(a) the Commonwealth Police Force; 25
(b) the Police Force of the Australian Capital Territory; and
(c) the Police Force of the Northern Territory.

(5) For the purposes of this Act, a record held by or on behalf of the
Parliament or a House of the Parliament shall be taken to be the property
of the Commonwealth. 30

(6) The regulations may make provision under which, in prescribed
cases or circumstances, records of which the Commonwealth or a Com-
monwealth institution has, or is entitled to have, possession are deemed
to be Commonwealth records for all or any of the purposes of this Act.

(7) For the purposes of this Act, a record is in the open access period 35
if a period of 30 years has elapsed since the end of the year ending on
31 December in which the record came into existence.

Extension to 4. This Act extends to every external Territory.
Territories
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PART II—ESTABLISHMENT, FUNCTIONS AND POWERS OF

THE AUSTRALIAN ARCHIVES

5. (i) There shall be, within the Department administered by the

Minister, an organization by the name of the Australian Archives.

(2) The functions of the Australian Archives are, subject to this Act—

(a) to ensure the conservation and preservation of the existing and
future archival resources of the Commonwealth;

(b) to encourage and foster the preservation of all other archival
resources relating to Australia;

(¢) to promote the keeping of current Commonwealth records in an
efficient and economical manner and in a manner that will
facilitate their use as part of the archival resources of the Com-
monwealth by providing advice and other assistance to
Commonwealth institutions;

(d) to ascertain the material that constitutes the archival resources
of the Commonwealth;

{c) to have the custody and management of Commonwealth records,
other than current Commonwealth records, that—

(i) are part of the archival resources of the Commonwealth;
(i) ought to be examined to ascertain whether they are part
of those archival resources; or
(iii) although they are not part of those archival resources, are
required to be permanently or temporarily preserved;

(f) to seek to obtain, and to have the custody and management of,
material, including Commonwealth records, not in the custody
of a Commonwealth institution, that forms part of the archival
resources of the Commonwealth and, in the opinion of the
Director-General, ought to be in the custody of the Archives;

(g) with the approval of the Minister, to accept and have the custody
and management of material that, though not part of the archival
resources of the Commonwealth, forms part of archival resources
relating to Australia and, in the opinion of the Minister, ought
to be in the custody of the Archives in order to ensure its pre-
servation or for any other reason;

(h) to encourage, facilitate, publicise and sponsor the use of archival
material;

() to make Commonwealth records available for public access in
accordance with this Act and to take part in arrangements for
other access to Commonwealth records;

(k) to conduct research, and provide advice, in relation to the manage-
ment and preservation of records and other archival material;;

(I) to develop and foster the co-ordination of activities relating to
the preservation and use of the archival resources of the Com-
monwealth and other archival resources relating to Australia; and

ANT
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{m) with the approval of the Minister, and in accordance with arrange-
ments made with a person responsible for exempt material, to
perform any of the foregoing functions in relatjon to exempt
material as if that material formed part of the archival resources
of the Commonwealth.

(3) Nothing in this Part derogates from the powers and functions of
the Public Service Board or any other Commonwealth institution in
relation to the keeping of current Commonwealth records,

6. (1) The Archives may do all things that are necessary or con-
venient to be done for or in connexion with the performance of its
functions and, in particular, without limiting the generality of the fore-
going, may—

{a) establish and control repositories or other facilities to house or
exhibit material of the Archives and, in association with a State or
other person, control repositories or other facilities in which
material of the Archives is housed or exhibited;

{b) undertake the survey, appraisal, accessioning, arrangement,
description and-indexing of Commonwealth records;

(¢) make arrangements for the acquisition by the Commonwealth of,
or of copyright in relation to, or arrangements relating to the
custody of, material that forms part of the archival resources

_ of the Commonwealth;

(d} chronicle” and record matters relating to the structure and
functioning of Commonwealth institutions or other matters of
archival significance and make records for the purpose of adding
to the archival resources of the Commonwealth;

(e) make copies, by microfilming or otherwise, of archival material,
but not so as to infringe copyright (other than copyright owned
by the Commonwealth) subsisting in the material;

(f) arrange for the publication of material forming part of the
archival resources of the Commonwealth or works based on
such material, but not so as to infringe copyright {(other than
copyright owned by the Commonwealth) subsisting in the material
or works;

(g) publish indices of, and other guides to, archival material;

(b) authorize the disposal or destruction of Commonwealth records;

() on request, assist Commonwealth institutions in the training of
persons responsible for the keeping of current Commonwealth
records;

(k) train, or assist in the training of, persons, other than persons
responsible for the keeping of current Commonwealth records,
for work in connexion with records and other archival material;

() obtain and maintain equipment for use in retrieving, or otherwise
obtaining, information from records; and

(m) provide information and facilities for persons using the material of

the Archives,
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(2) Where, in the performance of its functions, the Archives enters
into arrangements to accept the custody of records from a person other
than a Commonwealth institution, those arrangements may provide for
the extent (if any) to which the Archives or other persons are to have

5 access to those records and any such arrangements have effect notwith-
standing anything contained in Division 3 of Part V.

PART HI—THE DIRECTOR-GENERAL
AND STAFF OF THE ARCHIVES

7. (1) There shall be a Director-General of the Australian Archives,
10 who shall hold office under the Public Service Act 1922,

(2) The Director-General, in addition to exercising any powers or
performing any duties expressly conferred or imposed on him by this Act,
may, in the name of the Archives, exercise any powers and perform any
duties which are by this Act expressed to be conferred or imposed on the

15 Archives.

(3) The Minister may give directions, not inconsistent with this Act,
to the Director-General in relation to the exercise of his powers, and the
performance of his duties, under this Act.

8. (1) The Director-General may, either generally or as otherwise

20 provided by the instrument of delegation, by writing under his hand,

delegate to a person any of his powers under this Act, other than this
power of delegation.

(2) A power so delegated, when exercised by the delegate, shall, for the
purposes of this Act, be deemed to have been exercised by the Director-
25 General.

(3) A delegation under this section does not prevent the exercise of a
power by the Director-General.

9. The staff of the Archives shall be persons appointed or employed
under the Public Service Act 1922.

30  PART IV—THE ADVISORY COUNCIL ON AUSTRALIAN
ARCHIVES

10. (1) There is established by this Act a Council by the name of the
Advisory Council on Australian Archives.
(2) The Council shall consist of—
35 (a) the Director-General;
(b) a Senator chosen by the Senate;

(¢) a member of the House of Representatives chosen by that House;
and

(d) 10 other members.

40 (3) The members referred to in paragraph (2) (d) shall be appointed
by the Minister.
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(4) A member chosen by either House of the Parliament holds office,
subject to this Act, for such period, not exceeding 3 years, as is fixed by
that House at the time of his choice.

(5) A member appointed by the Minister holds office, subject to this
Act, for such period, not exceeding 3 years, as the Minister specifies in
the instrument of his appointment.

(6) A member chosen by either House of the Parliament or appointed
by the Minister is eligible for further choice or re-appointment.

(7) The performance of the functions of the Council is not affected

by reason of there being a vacancy or vacancies in the membership of 10

the Council.

11. (1) The Council shall furnish advice to the Minister and the
Director-General with respect to matters to which the functions of the
Axchives relate.

(2) The Minister or the Director-General may refer any matter of the
kind referred to in sub-section (1) to the Council for advice and the
Council may, if it thinks fit, consider and advise the Minister or the
Director-General on a matter of that kind of its own motion.

12. (1) The Minister shall appoint a member to be Chairman of the
Council and another member to be Deputy Chairman of the Council.

(2) The Director-General is not eligible to be appointed as the Chair-
man or Deputy Chairman.

13. {1) The Director-General may appoint a member of the staff of
the Archives to be his deputy for the purposes of this Part,

(2) A member chosen by the Senate or by the House of Representa-
tives may appoint a Senator or a member of that House, as the case may
be, to be his deputy.

(3) The Minister may appoint a person to be a deputy of 2 member
referred to in paragraph 10 (2) (d).

(4) The deputy of a member is, in the event of the absence of the
member of whom he is the deputy from 2 meeting of the Council, entitled
to attend that meeting and, when so attending, shall be deemed to be a
member of the Council,

14. (1) A member referred to in paragraph 10 (2) (d), or the deputy
of such a member, shall be paid such remuneration as is determined by
the Remuneration Tribunal but, if no determination of that remuneration
by the Tribunal is in operation, he shall be paid such remuneration as is
prescribed.

(2) A member referred to in paragraph 10 (2) (d), or the deputy of
such a member, shall be paid such allowances as are prescribed.
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(3) A member referred to in paragraph 10 (2) (b) or (c), ot the deputy
of such a member, shall be reimbursed such expenses as he reasonably
incurs by reason of his attendance at meetings of the Council or of his
engagement, with the approval of the Council, on the affairs of the

Council,
(4) This section has effect subject to the Remuneration Tribunals Act
1973.

15. (1) The Minister may terminate the appointment of a member,
being a member appointed by the Minister, by reason of misbehaviour

or physical or mental incapacity.
(2) Tf a member appointed by the Minister is absent, except on leave

granted by the Council, from 3 consecutive meetings of the Council, the
Minister may terminate the appointment of the member.

(3) A member chosen by either House of the Parliament may be
removed from office by that House.

(4) If a member chosen by either House of the Parliament or a deputy
of such a member ceases to be a member of that House, he shall cease to

be a member of the Council or a deputy of such a member.

(5) For the purposes of sub-section (4), a member of either House of
the Parliament shall be deemed not to have ceased to be a member of
that House while he continues to be entitled to the Parliamentary allow-
ances that became payable to him as such a member.

16. (1) A member appointed by the Minister may resign his office
by writing signed by him and delivered to the Minister.

{2) A member chosen by the Senate may resign his office by writing
signed by him and delivered to the President of the Senate.

(3) A member chosen by the House of Representatives may resign
his office by writing signed by him and delivered to the Speaker of the

House of Representatives.

17. (1) The Council shall hold such meetings as are necessary for the
performance of its functions.

(2) The Chairman may at any time convene a meeting of the Council.

(3) The Chairman shali, on receipt of a request in writing signed by
5 other members of the Council, convene a meeting of the Council.

(4) At a meeting of the Council a majority of the members of the
Council constitute a quoran.

(5) The Chairman shall preside at all meetings of the Council at
which he is present.
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(6) If, at a meeting of the Council, the Chairman is not present but
the Deputy Chairman is present, the Deputy Chairman shall preside at

the meeting.

(7) If neither the Chairman nor the Deputy Chairman is present at a
meeting of the Council, the members present shall elect one of their
number to preside at the meeting.

(8) Questions arising at a meeting of the Council shall be determined
by a majority of the votes of the members present and voting.

(9) The member presiding at a meeting of the Council has a deliberative
vote and, in the event of an equality of the votes, also has a casting vote.

(10) In sub-sections (2) and (3), a reference to the Chairman shall, if
there is no Chairman or the Chairman is absent from Australia or unable
to perform the duties of his office, be read as a reference to the Deputy

Chairman.

PART V—COMMONWEALTH RECORDS
Division 1—Preliminary

18. (1) Divisions 2 and 3 do not apply to—

(a) records of the Governor-General or of a former Governor-
General;

(b) records in the posscssion of the Senate, the House of Repre-
sentafives or a Parliamentary Department; or

{¢) records in the possession of a court or the registry of a court.

(2) For the purposes of this Act, a certificate signed by the Official
Secretary to the Governor-General, or a person performing the duties
of the Official Secretary, certifying that a record is one of a kind referred
to in paragraph (1) (a) establishes conclusively that it {s such a record.

19. (1) Divisions 2 and 3 do not apply to—

(a) a record that has been submitted to the Cabinet for its con-
sideration or is or was proposed by a Minister to be so subm tted;

(b) an official record of the Cabinet;

{c) a copy of, or of a part of, a record referred to in paragraph (a)
or (b); or

(d) a record the disclosure of which would involve the disclosure of

any deliberation or decision of the Cabinet, other than a record
by which a decision of the Cabinet was officially published.

(2) For the purposes of this Act, a certificate signed by the Secretary
to the Department of the Prime Minister and Cabinet certifying that a
record is one of a kind referred to in sub-section (1) establishes con-

clusively that it is such a record.
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(3) Where a record is a record referred to in paragraph (1) (d) by
reason only of matter contained in a particular part or particular parts
of the record, a certificate under sub-section (2) in respect of the record
shall identify that part or those parts of the record as containing the
matter by reason of which the certificate is given.

(4) Sub-section (1) does not apply in relation to a record by reason of
the fact that it was submitted to the Cabinet for its consideration, or is
or was proposed by a Minister to be so submitted, if it was not brought
into existence for the purpose of submission for consideration by the

Cabinet.

(5) A reference in this section to the Cabinet shall be read as including
a reference to a committee of the Cabinet.

20. (1) Divisions 2 and 3 do not apply to—

{a) a record that has been submitted to the Executive Council for
its consideration or is or was proposed by a Minister to be so
submitted ;

(b) an official record of the Executive Council;

(c) a copy of, or of a part of, a record referred to in paragraph (a)
or (b); or

(d) a record the disclosure of which would involve the disclosure of
any deliberation or advice of the Executive Councii, other than
a record by which an act of the Governor-General, acting with
the advice of the Executive Council, was officially published.

(2) For the purposes of this Act, a certificate signed by the Secretary
to the Executive Council, or a person performing the duties of the
Secretary, certifying that a record is one of a kind referred to in sub-
section (1) establishas conclusively that it is such a record.

(3) Where a record is a record referred to in paragraph (1) (d) by
reason only of matter contained in a particuiar part or particular parts
of the record. a certificate under sub-section (2) in respect of the record
shall identify that part or those parts of the record as containing the
matter by reason of which the certificate is given.

(4) Sub-section (1) does not apply in relation to a record by reason of
the fact that it was submitted to the Executive Council for its consideration,
or is or was proposed by a Minister to be so submitted, if it was not
brought into existence for the purpose of submission for consideration
by the Executive Council.

21. (1) A person having the control of the custody of any records
referred to in section 18, 19 or 20 may enter into arrangements with the
Archives for the Archives to have or retain the custody of those records.
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(2) Arrangements referred to in sub-section (1) relating to the custody
of records may provide for the extent (if any) to which the Archives or
other persons are to have access to those records.

22, The regulations may provide that all or any of the provisions of
Divisions 2 and 3 do not apply, or apply only to a specified extent, to
or in relation to a record to which a prescribed provision of a law of the
Commonwealth or of a Territory, being a provision prohibiting or
restricting disclosure of the record or of information or matter contained
in the record, applies.

23, (1) This section applies to the records kept by a Royal Com-
mission, whether the inquiry was commenced or was completed before or
after the commencement of this Act.

{2) The Commonwealth is entitled to the possession of the records
kept by a Royal Commission that are no longer required for the purposes
of the Commission, and all such records shall be deemed to be Common-
wealth records for the purposes of this Act.

(3) Records referred to in sub-section (2) shall be kept in such custody
as the responsible Minister directs and the Archives is not entitled to the
custody of any such records except in accordance with such a direction.

(4) A direction given by a Royal Commission prohibiting the pub-
lication of any document or matter does not apply to the provision of
public access under this Act to any records that are in the open access
period or to the publication by any person of any records which are open
to public access in accordance with this Act.
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(5) For the purposes of this Act, the Minister administering the Royal 25

Commissions Act 1902 shall be deemed to be the responsible Minister in
relation to the records of a Royal Comimission.

(6) Where a Royal Commuission has conducted an inquiry by virtue of
a commission issued by the Governor of a State in conjunction with its
inquiry under the commission issued by the Governor-General, sub-
sections (2) and (3) apply only to such of the records of the Royal Com-
mission as are determined by agreement between the Commonwealth and

the State.

Division 2— Dealings with Commonwealth Records

24. (1) Subject to this Part, a perscn shall not—
(a) destroy or otherwise dispose of’;

(b) transfer, or be a party to arrangements for the transfer of, the
custody of;
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(c) transfer, or be a party to arrangements for the transfer of, the
ownership of; or

{d) damage or alter,
a Commonwealth record.
Penalty: $200.

(2) Sub-section (1) does not apply to anything done—

(a) as required by any law;

(b) with the permission of the Archives or in accordance with a
practice or procedure approved by the Archives;

(c) in accordance with a normal administrative practice other than a
practice of a Department or authority of the Commonwealth as
to which the Archives has notified the Department or Authority
that it disapproves of the practice; or

(d) for the purpose of placing Commonwealth records that are not
in the custody of the Commonwealth or of a Commonwealth
institution in the custody of the Commonwealth or of a Common-
wealth institution that is entitled to custody of the records.

(3) Sub-section (1) does not apply to the destruction of a Common-
wealth record, being a record to which sub-section 47 (1), 70 (1) or 107
(1) of the Copyright Act 1968 applies, where the Director-General has
declined to consent to the delivery of the record to the Australian Archives.

(4) This section does not authorize the Archives to permit the destruc-
tion or other disposal of 2 Commonwealth record that is in the possession
of, or has been received into the custody of the Archives from, a Com-
monwealth institution without the consent of that institution or of a
Commonwealth institution that has succeeded to the relevant functions
of that institution.

(5) For the purposes of the application of sub-section (1) to a record
of a kind used by means of any mechanical or electronic device or equip-
ment, including a computer, any treatment or modification of the record
that would prevent the obtaining from the record of information or matter
that could previously have been obtained from the record shall be deemed

to be destruction of the record.

25. (1) Where a Commonwealth record has been in existence for
more than 25 years, a person shall not add to, or otherwise alter, the
record without the approval of the Archives,

Penalty: $200.

(2) Sub-section (1) does not apply to anything done—

(a) as required by any law; or

(b) with the permission of the Archives or in accordance with
practice or procedure approved by the Archives.
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26. (1) Subject to this Division, when a Commonwealth record in
the possession of a Commonwealth institution has ceased (whether before
or after the commencement of this Act) to be required to be readily
available for the purposes of a Commonwealth institution, the person
responsible for the custody of the record shall, unless the record is law-
fully destroyed, cause it to be transferred to the custody of the Archives
in accordance with arrangements approved by the Archives.

(2) Subject to this Division, where a Commonwealth record in the
possession of a Commonwealth instifution other than the Archives has
been in existence as a Commonwealth record for 25 years, the Common-
wealth institution shall cause the record to be transferred to the custody
of the Archives as soon as it is practicable to do so.

27. Subject to this Division, the Archives is entitled, for the purposes
of this Act, to full and free access, at all reasonable times, to ail Common-
wealth records in the custody of a Commonweaith institution other
than the Archives.

28. (1) A Commonwealth institution, or a person having authority
to act on behalf of a Commonwealth institution, may, with the con-
currence of the Director-General, determine that a Commonwealth
record, or each record in a class of Commonwealth records, being a record
or class of records in the possession of the Commonwealth institution or
relating to the functions of the Commonwealth institution, is—-

(a) a record that is not required to be transferred to the custody of
the Archives under section 26; or

(b) a record to which the Archives is not to be entitled to have
access under section 27 or is not to be entitled to have access
under that section otherwise than on specified conditions to be
observed by the Archives,

and such a determination has effect for such period as is specified in the
determination, but may at any time be revoked by the Commonwealth
institution or a person having authority to act on behalf of the Common-
wealth institution.

(2) Notwithstanding sub-section (1), the responsible Minister may
determine that a Commonwealth record, or each record in a class of
Commonwealth records, is—

(a) a record that is not required to be transferred to the custody of

the Archives under section 26; or

(b) a record to which the Archives is not to be entitled to have access
under section 27 or is not to be entitled to have access under
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served by the Archives,

and such a determination takes effect upon its being notified to the
Archives and has effect for such period as is specified in the determination
but may at any time be revoked by the responsible Minister:
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(3) The Archives may agree with a Commonwealth institution that
records accepted into the custody of the Archives are to be held on
certain conditions to be observed by the Archives, not being conditions
inconsistent with Division 3.

(4) Where—

(a) the Archives seeks access to a Commonwealth record that is not
in the custody of the Archives; and

(b) a person responsible for the custody of the record considers that
it might be appropriate for a determination to be made under
sub-section (2) applying paragraph (2} (b) to the record,

the person so responsible may forthwith notify the Archives that he so
considers and take appropriate action for enabling consideration to be
given by the responsible Minister to the making of such a determination.

(5) Where a notification under sub-section (4) has been given in respect
of a record, the Archives is not entitled to have access to the record for a
period of one month from the date on which the notification was given,
but, if the notification is withdrawn by the person responsible for the
custody of the record before the expiration of that period, this sub-section
ceases to have effect in relation to the record.

(6} A record that is in the open access period is not, by virtue of a
determination under sub-section (1), a record to which paragraph (1) (b)
applies unless there is in force a certificate of a Minister under section 32
in respect of the record.

(7) A record in the open access period is not, by virtue of a deter-
mination under sub-section (2), a record to which paragraph (2) (b) applies
unless there is in force a certificate of a Minister under section 32 in
respect of the record.

(8) The concurrence of the Director-General is not required for the
making by the Director-General of the Australian Security latelligence
Organization of a determination under sub-section (1).

29. (1) The Archives shall ensure that all Commonwealth records
received into its custody from a Commonwealth institution are made
available, as reasonably required, for use by, or at the direction of, that
institution, or a Commonwealth institution that has succeeded to the
relevant functions of that institution,

(2) Where a record that bas been in existence for more than 25 years
is made available to a Commonwealth institution under sub-section n,
the record shall not be made available in a manner that involves its [eavin g
the custody of the Archives except as necessary for the proper conduct of
the business of the Commonwealth institution.
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Division 3—Access to Commonwealth Records

30. (1) Subject to this Part, the Archives shall cause all Common-
wealth records in the open access period that are in the custody of the
Archives or of a Commonwealth institution, other than exempt records,
to be made available for public access.

(2) The Archives may withhold a Commonwealth record or a class of
Commonwealth records from public access for a reasonable time pending
examination in accordance with section 33.

31. For the purposes of this Division, a Commonwealth record is an
exempt record if it contains information or matter of any of the following
kinds:

(a) information or matter the disclosure of which under this Division
would prejudice the defence, security or international relations of
the Commonwealth;

(b) information or matter communicated in confidence by or on
behalf of the Government of another country or of a State to the
Government of the Commonwealth or a person receiving the
communication on behalf of that Government, the disclosure of
which under this Division would constitute a breach of that
confidence;

(c) information or matter the disclosure of which under this Division
would prejudice the relations between the Commonwealth and
any State;

(d) information or matter the disclosure of which under this Division
would have a substantial adverse effect on the financial or pro-
perty interests of the Commonwealth or of a Commonwealth
institution;

(e) information or matter the disclosure of which under this Division
would be reasonably likely to have a substantial adverse effect on
the interests of the Commonwealth or of a Commonwealth
institution in or in relation to pending or likely legal proceedings;

(f} information or matter the disclosure of which under this Division
would constitute a breach of confidence;

(g) information or matter the disclosure of which under this Division
would—

(i) prejudice the enforcement or proper administration of
the law in a particular case;

(i) prejudice the fair trial of a person or the impartial adjudi-
cation of a particular case;

(iii) contrary to the public interest, disclose, or enable a
person to ascertain, the identity of a confidential source of
information in relation to the enforcement or admini-
stration of the law;
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(iv) disclose methods or procedures for investigation of breaches
or evasions of the law the disclosure of which would
prejudice the effectiveness of those methods or procedures;
or

(v) endanger the lives or physical safety of persons engaged in
or in connexion with law enforcement;

(h) information or matter the disclosure of which under this Division
would involve the unreasonable disclosure of information relating
to the personal affairs of any person (including a deceased person);

(j) information or matter, including commercial or financial infor-
mation, the disclosure of which under this Division would be
likely to expose unreasonably to disadvantage the material
mnterests of an undertaking.

32. (1) Where a Minister is satisfied that a record contains information
or matter of a kind referred to in paragraph 31 (a), (b) or (c), whether or
not the record has been examined in accordance with section 33 and
whether or not a decision has been given in respect of the record under
that section, he may sign a certificate to that effect and such a certificate,
so long as it remains in force, establishes conclusively that the record is
an exempt record referred to in the relevant paragraph of section 31.

(2) Where a Minister is satisfied as mentioned in sub-section (1) by
reason only of information or matter contained in a particular part or
particular parts of a record, the certificate under that sub-section in respect
of the record shall identify that part or those parts of the record as con-
taining the information or matter by reason of which the certificate is
given.

(3) The regulations may prescribe a period as the period during which
certificates under sub-section (1), or any class of such certificates, remain
in force unjess sooner revoked.

{(4) Regulations made in pursuance of sub-section (3) may be expressed
to apply to certificates signed before the day on which the regulations
take effect, but a certificate that is in force at the time when any such
regulations take effect does not, by reason of the regulations, cease to be
in force before the expiration of a period of 1 year from the date on which
the regulations take effect.

(5) Notwithstanding sub-section (3) and any regulations under that
sub-section, where a certificate under this section has been signed in
respect of a record, a further certificate under this section in respect of the
record may be signed at any time, whether or not the first-mentioned
certificate is still in force.

(6) Where a certificate under this section is in force in respect of a
record, the record is not subject to examination under section 33.
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(7) A Minister may, either generally or as otherwise provided by the
instrument of delegation, by writing signed by him, delegate his powers
under this section, other than this power of delegation, to—

(a) the Permanent Head of a Department of the Australian Public
Service;

(b) the person holding an office the holder of which has, in relation
to a branch of the Australian Public Service, all the powers of, or
exercisable by, a Permanent Head under the Public Service Act
1922;

(¢) the holder of an office that is a prescribed office, or is included
in a class of offices that is a prescribed class of offices, for the
purposes of this sub-section; or

(d) a person performing the duties of an office referred to in para-

graph (a), (b) or (¢).

{8) A power delegated by a Minister under sub-section (7}, when
exercised by the delegate, shall, for the purposes of this Act, be deemed
to have been exercised by the Minister.

(9) A delegation by a Minister under sub-section (7) does not prevent
the exercise of a power by the Mmister.

33. (1) The Director-General, in consultation with the responsible
Minister or a perscn authorized by him. shall make arrangements for
determining the Commonwesalth records in the open access period that
are to be treated by the Archives as being exempt records and may make
arrangements for determining the extent fo which access in part to
Commonwealth records identified as exempt records may be given without
disclosing the information or matter by reason of which the records are

exempt records.

(2) Except in the casc of records exempted from transfer to the
custody of Archives by virtue of a determination under section 28, an
examination of records for the purposes of sub-section (1) shall be con-
ductcd on premises of the Archives.

(3) The identification of records as exempt records in accordance
with this section shall be conducted in accordance with programs approved
by the Director-General and may take place before the records concerned

bhecome records in the open access period.

(4) Determinations under sub-section (1) in respect of records identified
as exempt records shall be reviewed, in accordance with arrangements
made as referred to in that sub-section. at such intervals as the Director-
General thinks appropriate having regard to the nature of records con-
cerned and any other relevant circumstances and whenever necessary
for the purposes of reconsideration of a decision in accordance with

section 38,
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(5) The functions of the Archives with respect to public access to
Commonwealth records in the open access period shall be performed in
conformity with the determinations made from time to time under this
section, except to the extent that any such determination is inconsistent

with a

decision of the Administrative Appeals Tribunal on a review

under this Act.

34. (1) Where the Archives is required by this Division to cause a
record to be made available for public access, any person is, subject to
this Division, entitled to access to the record in any one or more of the

10 following forms:

(a)
(b)

©)

(d)

an opportunity to inspect the record;
on payment of a fee determined in accordance with the regu-
lations, provision to the persoa of a copy of the record;

in the case of a record from which information or matter can be
produced or made available in a particular form by means of a
computer, projector or other equipment, provision, on payment
of a fee determined in accordance with the regulations, of access
to that information or matter by the use of that equipment; and

in the case of a record by which words are recorded in a manner
in which they are capable of being reproduced in the form of
sound or in which words are contained in the form of sherthand
writing or in codified form, provision, on payment of a fee
determined in accordance with the regulations, of a written
trans ript of the words recorded or contained in the record.

(2) Where—

(a)

(b)

the giving of access under this Division to 2 record in a particular
form other than the form referred to in paragraph (1) (a} would
interfere unreasonably with the operations of the Archives or of
another Commonwealth institution that has the custody of the

record;
the giving of access under this Division to a record in a particular
form would not, having regard to the physical nature of the

record, be appropriate;

(c) the giving of access under this Division to a record in a particular

form would be detrimental to the preservation of the record; or

(d) the giving of access under this Division to a record in a particular

form would involve an infringement of copyright (other than
copyright owned by the Commenwealth) subsisting in the record,

the Archives may decide that access to the record is not to be given in
40 that form and cause access to be given in another form.

35. (1) The Director-General may, for the purpose of ensuring the safe
custody and proper preservation of any record, determine reasonable
conditions to which access to the record is to be subject, or determine that

the record is to be withheld from public access.
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(2) Where a record is withheld in accordance with sub-section (), a
copy may be provided where, in the opinion of the Director-General, it is
practicable to do so without detriment to the proper preservation of the

record.

36. Where a record that would otherwise be required to be made
available for public access under this Division is an exempt record, the
Archives may, where it is practicable to do so, make arrangements for
part of, or a copy of part of, that record to which access could be given
without disclosing information or matter by reason of which the record
is an exempt record to be made available for public access in accordance

with this Division.

37. (1) Subject to section 38, an application may be made to the
Administrative Appeals Tribunal for a review of a decision of the Archives
in respect of access to a record, being—

(a) a decision refusing to grant to the applicant access to the record
on the ground that the record is an exempt record or is a Common-
wealth record to which this Division does not apply;

(b) a decision refusing to grant an extension of partial access to the
record on the ground that the record is an exempt record and it
is not practicable to make arrangements for giving the further
access desired by the applicant in 1 form that would not disclose
information or matter by reason of which the record is an exempt
record; or

(c) a decision refusing to grant to the applicant access to the record
in a particular form by reason of paragraph 34 (2) (a), (b} or (d).

(2) For the purposes of the application of the Administrative Appeals
Tribunal Act 1975 to a review under this section of a decision, the Director-
General shall be deemed to be the person who made the decision.

(3) In proceedings before the Tribunal under this section—

() the onus of establishing that a record 1s an exempt record is on
the party claiming that it is an exempt record; and

(b) the Tribunal is not restricted by any determination made at any
time under section 33 in relation to the record.

(4) Where, under a provision of Part V, it is provided that a certificate
of a specified kind estabiishes conclusively, for the purposes of this Act,
that a record is one of a kind referred to in that provision, the powers of the
Tribunal do not extend to reviewing the decision to give the certificate or
the existence of proper grounds for the giving of the certificate.

(5) On a review under this section, the Tribunal may, if it is satisfied

it would be practicable to give access to, or to a copy of, part of an
exempt record in a form that would not disclose information or matter by
reason of which the record is an exempt record, direct that access be

given accordingly.
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(6) In proceedings under this section, the Tribunal shall make such
order under sub-section 35 (2) of the Administrative Appeals Tribunal Act
1975 as it thinks necessary having regard to the nature of the proceedings
and, in particular, to the mecessity of avoiding the disclosure to the
applicant, in the proceedings, of matter by reason of which section 31
applies to a record.

(7) Section 37 of the Administrative Appeals Tribunal Act 1975 does
not apply in relation to a document that is claimed to be an exempt
record but, in proceedings before the Tribunal in relation to such a
document, if the Tribunal is not satisfied, by evidence on affidavit or
otherwise, that the document is an exempt record, it may require the
document to be produced for inspection by members of the Tribunal only
and if, upon the inspection, the Tribunal is satisfied that the documentisan
exempt record, the Tribunal shall return the document to the person by
whom it was produced without permitting any person other than a member
of the Tribunal as constituted for the purposes of the proceeding, or a
member of the staff of the Tribunal in the course of the performance of
his duties as a member of that staff, to have access to the document or
disclosing the contents of the document to any such person.

(8) The Tribunal may require the production, for inspection by
members of the Tribunal only, of an exempt record for the purpose of
determining whether, and to what extent, it 15 practicable for arrange-
ments to be made in accordance with section 36 and, where an exempt
record is produced by reason of such a requirement, the Tribunal shall,
after inspection of the record by the members of the Tribunal as con-
stituted for the purposes of the proceeding, return the record to the person
by whom it was produced without permitting any person other than such a
member of the Tribunal, or a member of the staff of the Tribunal in the
course of the performance of his duties as a member of that staff, tohave
access to the record or disclosing the contents of the record to any such
person.

(9) Notwithstanding sub-sections (7) and (8) but subject to sub-section
(10), the Tribunal is not empowered, in any proceedings, to require the
production of a record in respect of which there is in force a certificate
under section 18, 19, 20 or 32.

(10) Where a certificate of a kind referred to in sub-section (9)
identifies a part or parts of the record concerned in the manner provided
in sub-section 19 (3), 20 (3) or 32 (2), sub-section (9) does not prevent the
Tribunal from requiring the production, in proceedings before the
Tribuna} under this section in relation to the record, of a copy of so
much of the record as is not included in the part or parts so identified.

(11) Sub-section (7) or (8) does not operate so as to prevent the Tribunal
from causing a document produced in accordance with that sub-section
to be sent to the Federal Court of Australia in accordance with section 46
of the Administrative Appeals Tribunal Act 1975, but, where such a docu-
ment is so sent to the Court, the Court shall do all things necessary to
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ensure that the contents of the document are not disclosed (otherwise than
in accordance with this Act) to any person other than a member of the
Court as constituted for the purpose of the proceeding before the Court or
a member of the stafl of the Court in the course of the performance of his
duties as a member of that staff.

(12) In proceedings before the Tribunal under this section, evidence of
a certificate under section 18, 19, 20 or 32, including evidence of the
identity or nature of the record to which the certificate relates, may be
given by affidavit or otherwise and such evidence is admissible without

production of the certificate or of the record to which it relates.
Internal 38. (1) An application under section 37 to the Tribunal for a review
T i f a decisi her th decist iderati der thi
sideration of ©f a decision (other than a deciston on a reconsideration under this

decisions section) shall not be made unless—

(a) the decision was made on an application to the Archives for
access, or for an extension of partial access, to the record, being
an application that complied with sub-section (2);

(b) the applicant has, within 28 days after the day on which notice of
the decision was given to the applicant, applied in writing to the
Archives for a reconsideration of the decision; and

(c) the applicant has been informed of the result of the reconsideration
or a period of 14 days has elapsed since the day on which he made
the application for reconsideration.

(2) An application referred to in paragraph (1) (a)—
(a) shall be in writing;

(b) shall be expressed to be made in accordance with this section;
and

(c) shall provide such particulars, if any, concerning the record to
which it relates as are contained in the Australian National Guide
to Archival Material.

(3) The Archives shall give all reasonable assistance to persons to
enable them to make applications complying with the requirements of

paragraph (2) (c).

(4) Where an application for reconsideration of a decision is made in
accordance with this section, the Archives shall—-

(a) reconsider the decision and for that purpose arrange for any
necessary review under section 33 of a determination under that
section ; and

(b) give notice to the applicant of the decision reached on the recon-
sideration (whether or not that decision confirms the previous
decision),
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(5) Where the Cecision on the reconsideration does not grant access as
sought by the applicant, the notice referred to in paragraph (4) (b) shall—

(a) state the findings on any material questions of fact, referring to
the material on which those findings were based, and the reasons
for the decisions; and

(b) inform the applicant of his right to apply to the Tribunal for a
review of the decision.

(6) The Archives is not required to include in a notice under sub-
section (5) any matter that is of such a nature that its inclusion in a
Commonwealth record would cause that record to be an exempt record.

(7) Section 28 of the Administrative Appeals Tribunal Act 1975 does
not apply in relation to an application to the Tribunal under this Act where
a notice in compliance with sub-section (5) of this section has been given
to the applicant.

(8) If an application to the Tribunal for review of a decision is made
before a reconsideration of the decision in accordance with this section
has been completed and the result notified to the applicant, the Tribunal
may, if it is satisfied that further time is reasonably necessary to enable the
reconsideration to be completed, adjourn the proceedings for such time
as it thinks fit.

(9) Decisions by the Archives on applications in accordance with
this section shall be made, and notified in writing to the applicant, as
expeditiously as practicable and, in the case of an application for recon-
sideration of a decision, shall be made after consideration of the appli-
cation by the Director-General or a person authorized by him to deal
with such applications.

{10) Where—

(a) an application for a reconsideration of a decision has been made
in accordance with sub-section (1); and

(b) the applicant has not been informed of the result of the recon-
sideration within 14 days after the day on which he made that
application,

an application to the Tribunal for a review of the decision may be treated
by the Tribunal as having been made within the time allowed under the
Administrative Appeals Tribunal Act 1975 if it appears to the Tribunal
that there was no unreasonable delay in making the application to the
Tribunal.

39, (1) The Minister or a person authorized by him may, in accord-
ance with arrangements approved by the Prime Minister, cause all records
in a class of Commonwealth records not in the open access period to be
available for public access.
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(2) The Minister or a person authorized by him may, in accordance
with arrangements approved by the Prime Minister, cause Common-
wealth recorgls which are not available for public access under this Act
to be nade available to a person for a purpose specified in the regulations
as a purpose for which access may be given under this sub-section.

(3) Where records made available to a person by virtue of sub-section
(2) are so made available on conditions to be observed by that person, that
person shall not contravene those conditions,

Penalty: $200.

40. Where, in the ordinary course of the administration of this Act,
access is given by the Archives to a record as being a record required by
this Division to be made available for public access—

(a) no action for defamation or breach of confidence lies, by reason of
the authorizing or giving of the access, against the Commonwealth
ot any person concerned in the authorizing or giving of the
access;

(b) the giving of the access shall not be taken, for the purposes of the
law relating to defamation or breach of confidence, to constitute
an authorization or approval of the publication of the record or of
its contents by the person to whom the access was given; and

(c) a person concerned in the authorizing or giving of the access is not
guilty of a criminal offence by reason only of the authorizing or
giving of the access.

41. Nothing in this Act prevents a person from publishing or other-
wise giving access to records (including exempt records), otherwise than in
pursuance of this Act where he can properly do so or is required by law
to do so.

42. Where a record has become available for public access in accor-
dance with this Division, any security classification applicable to the
record ceases to have effect for any purpose.

43. For the purposes of this Division, where, in accordance with the
administrative arrangements in operation before the commencement of
this Part,a record in the open access period has been withheld from public
access or has been made available for public access, a determination shall
be deemed to have been made in accordance with section 33 immediately
after the commencement of this Part that the record is to be treated as an
exempt record, or that the record is not to be treated as an exempt record,
as the case may be.

PART VI-—OBJECTS OF ARCHIVAL SIGNIFICANCE

44. (1) Where it appears to the Minister that a particular object that is
the property of the Commonwealth or of a Commonwealth institution is,
or that such objects of a particular description as are the property of the
Commonwealth or of a Commonwealth institution are, part of the
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archival resources of the Commonwealth, he may, by notice in the Gazette,
declare the object, or every such object, to be an object to which this
section applies.

(2) If an object to which this section applies has ceased (whether
before or after the commencement of this Act) to be required to be readily
available for the purposes of a Commonwealth institution, the person
responsible for the custody of the object shall, if the Archives so requires,
cause it to be transferred to the custody of the Archives in accordance

with arrangements approved by the Archives.

(3) A person shall not destroy or otherwise dispose of or damage any
object to which this section applies without the permission of the Archives.

Penalty: $200.

45, (1) The Minister may, by notice published in the Gazette, declare
that a specified class of objects, not being objects referred to in sub-section
(3), (4) or (5), is a class to which sub-section (2) applies.

(2) The Archives may require any Commonwealth institution to cause
to be delivered to the custody of the Archives samples of objects included
in a class of objects to which this sub-section applies that are the property
of the Commonwealth or of the Commonwealth institution.

(3) The Reserve Bank of Australia shall cause to be delivered to the
custody of the Archives such samples as the Archives requires of notes
printed by, or under the authority of, the bank that are legal tender
throughout the Commonwealth.

{4) The Controller of the Royal Australian Mint shall cause to be
delivered to the custody of the Archives such samples as the Archives
requires of current coins caused by the Treasurer to be made.

(5) The Australian Postal Commission shall cause to be delivered to
the custody of the Archives such samples of current postage stamps
issued by the Commission as the Archives requires.

PART VII—CARE OF MATERIAL OF THE ARCHIVES

46, (1) Subject to this Part, material of the Archives shall be kept at
such places as the Director-General considers appropriate.

(2) In considering the place at which material of the Archives should
be kept, the Director-General shall take into account—

{a) the convenience of persons who are likely to require access to the

material ;
(b) the desirability of keeping related material in the same place; and

(¢) the appropriateness of keeping in a State or Territory material
that relates in particular to that State or Territory or to places in

that State or Territory.

(3) Copies of records formuing part of the material of the Archives may
be kept in such places as the Director-General considers appropriate.
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47. (1) Subject to any other law of the Commonwealthi and to the
rights of Commonwealth institutions, where the Director-General con-
siders it appropriate to do so, the Archives may make arrangements with
a person for material of the Archives to be kept in the custody of that

person.

(2) Arrangements referred to in sub-section (1) shall provide for the
care of the material of the Archives to which they relate and for the
regular inspection of that material by the Archives.

(3) All material of the Archives which has been delivered to the
Archives in accordance with the Copyright Act 1968, other than Common- 10
wealth records, shall, subject to the consent of the Director-General of
the National Library of Australia, be deposited by the Archives with the

National Library of Australia.

PART VIII—REGISTERS AND GUIDE
RELATING TO ARCHIVES 15

48, (1) The Archives shall maintain a register to be known as the
Australian National Register of Records.

(2) The Register shall contain such particulars of the material of the
Archives as the Director-General considers appropriate.

(3) The Register may also contain such particulars as the Director- 20
General considers appropriate of—

(a) current Commonwealth records;

(b) material in State archives;

(¢) material in other archives, including private archives; and

(d) other archival resources relating to Australia. 25

(4) For the purposes of this section, the Archives shall seek the
co-operation of the owners and custodians of material in State archives
and other archives.

49, (1) The Archives shall maintain a guide to be known as the
Australian National Guide to Archival Material. 30

(2) Subject to sub-section (4), the Guide shail contain particulars, in
such form as the Director-General considers appropriate, of all Common-
wealth records in the open access period which have been examined in
accordance with sub-section 33 (1), other than records in respect of which
a notation in accordance with section 32 is in force. 35

(3) Subject to sub-section (4), the Guide may also contain copies of
particulars contained in the Australian National Register of Records.

(4) The Guide shall not include—
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(a) particulars that would disclose any information or matter of a

kind referred to in section 31; or

(b) particulars the disclosure of which would be confrary to any

arrangements entered into by the Archives in accordance with
5 this Act.

(5) A copy of the Guide shall be kept at the principal office of the
Archives in each State and Territory in which the Archives maintains an
office and may be kept at such other offices of the Archives as the Director-
General considers appropriate.

10 (6) A person may inspect the Guide and is entitled, on the payment
of any prescribed fee, to receive a copy of an entry in the Guide.

50. (1) The Archives shall establish and maintain a register to be
known as the Australian National Register of Research Involving Archives
in which the Archives shall endeavour to list all research that is being, or

15 that has been, conducted in or in relation to Australia that has involved,
or will involve, the use of archival material.

(2) For the purposes of sub-section (1), the Archives shall seek the
co-operation of all persons and organizations interested in research of the
kind referred to in that sub-section, including the authorities of the States

20 responsible for State archives and the universities.

(3) A copy of the Register shall be kept at the principal office of the
Archives in each State and Territory in which the Archives maintains an
office and may be kept at such other offices of the Archives as the Director-
General considers appropriate.

25 (4) A person may inspect the Register and is entitled, on the payment
of any prescribed fee, to receive a copy of an entry in the Register.

PART IX—MISCELLANEOUS

51. (1) The Archives shall, as soon as practicable after 30 June in

cach year, prepare and furnish to the Minister, for presentation to the

30 Parliament, a report of its operations during the 12 months ending on
that date.

(2) The first report under this section shall relate to the period com-

mencing on the date of commencement of this Part and ending on the

next following 30 June.

35 52. (1) The Director-General may give a certificate that a record
referred to in the certificate is a true copy of a record that is a record in
the custody of the Archives.

(2) A writing purporting to be a certificate given under this section
shall, unless the contrary is proved, be deemed to be such a certificate

40 and to have been duly given and such a certificate is prima Jacie evidence
in all courts of the matter stated in the certificate.
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53. (1) A reference in any law of the Commeonwealth or of a Territory,
or in any agreement or arrangement, made before the commencement of
Part 1I to the Commonwealth Archives Office, to the Archival Authority
or to the authority concerned with the preservation of the archives shall,
in respect of any time after the commencement of Part II, be read as a
reference to the Archives, '

(2) Notwithstanding Part 11, arrangements in operation immediately
before the commencement of Part II relating to the disposal or custody
of Commonwealth records may continue in operation until the Director-
General otherwise directs.

(3) Where, immediately before the commencement of this Part, any
records were in the custody of the establishment known as the Australian
Archives, as existing at that time, under arrangements by which the
custody of the records was accepted from a person other than a Common-
wealth institution by the Commonwealth, or an authority or person
acting on behalf of the Commonwealth, those arrangements (including
any provision of those arrangements concerning access to or disposal of
those records) have effect from that commencement as if they were made,
after that commencement, by that person with the Archives, and sub-
section 6 (2) applies accordingly.

54. The Governor-General may make regulations, not inconsistent
with this Act, prescribing all matters that are required or permitted by this
Act to be prescribed or are necessary or convenient to be prescribed for
carrying out or giving effect to this Act.

Printed by Authority by the Comrmonweaith Government Printer
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FOREWORD

It is the firm view of the Government that Australian citizens should have access to
information held by or on behalf of Government, unless there are strong reasons for
non-disclosure.

One of the most important reasons for such non-disclosure is national security. It is
hardly necessary to explain why nations must keep secret their defence arrangements,;
and there are other equally important areas where confidentiality, in the national
interest, must prevail over private or public rights to information.

In such cases, it is the responsibility of every citizen—and especially of persons in
government employment and members of the Defence Force—to ensure that in-
formation is safeguarded and not disclosed without authority.

The purpose of this book is to set out the reasonable and pecessary requirements for
the protection of such information. I look to all officers dealing with it to observe
both the letter and the spirit of these requirements.

/)0 wil\

PRIME MINISTER
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INTRODUCTION

The purpose of this book is to outline the main requirements to protect.
(a) information relating to the national security, that is to say the defence of
Australia, the security of Australia or the international relations of Australia,
which, if disclosed to unauthorised persons, would prejudice national security;

(b) Cabinet documents;
(¢) other official information affecting the national interest; and
(d) information given in confidence to government.

2. Detailed requirements applying to the protection of information of national
security significance are contained in classified instructions including departmental
security instructions; in relation to protection of Cabinet documents, such require-
ments are contained in the Cabinet Handbook. This Protective Security Handbook
sets out procedures for classification of both of these matters.

3. Detailed requirements as to other official information affecting the national
interest (e.g. communications between Commonwealth and State Ministers and
Federal Executive Council matters, where appropriate) are contained in departmental
security instructions.

4. The final category referred to in paragraph 1 above is information concerning the
private affairs of individuals, companies and organisations, or other information
obtained by government, under an assurance of confidentiality. Departmental in-
structions specify the degree of protection to be given to and appropriate measures
for safeguarding these privacy matters.

5. Unauthorised disclosure of classified matters or of other official matters affecting
the national interest may attract penal sanctions. Unauthorised disclosure of privacy
matters may constitute breaches of statutory requirements including special legislation
dealing with such matters, e.g. taxation and census.

6. Access to classified matter is to be no wider than is necessary for the efficient
performance of duties and is to be restricted to authorised persons. This requirement
of access on a ‘need to know” basis is fundamental to all aspects of security.

% The Permanent Head is responsible for ensuring that departmental staff are made
aware of the contents of this book and of departmental security instructions. The
heads of statutory authorities and other governmental agencies have the same re-
sponsibility in relation to their staffs. In the case of Ministerial staff the responsibility
rests with the Minister for Administrative Services.
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Chapter 1
SECURITY ORGANISATION

1.1 The Permanent Head is responsible for security within his department. The
heads of statutory authorities and other governmental agencies and the Chief of the
Defence Force Staff and the Chiefs of Staff of the Navy, Army and Air Force are
responsible for security within their organisations. All these office holders are in-
cluded, hereinafter, in the term ‘Permanent Head’, and all such authorities, agencies
and forces are included in the word* department’.

1.2 All departmental staff, particularly supervisory staff, have a responsibility to the
Permanent Head for appropriate security arrangements in their own operational
areas.

1.3 The Permanent Head should ensure that there is clear allocation of responsibility
for physical and personnel security within his department. Normally, responsibility
for security arrangements will be assigned to a senior officer, who may in turn exercise
that responsibility through a security officer on a full-time or part-time basis, or
through a security section, according to requiremerts.

1.4 Departmental security instructions, setting out detailed security arrangements
for the department, are issued by, or on the authority of, the Permanent Head.

1.5 The Australian Security Intelligence Organisation (A.S.1.0.) is required to advise
and assist departments in their security responsibilities. It is not the function of
A.S.LO. to carry out or enforce measures for security.
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Chapter 2
SYSTEM OF CLASSIFICATION

National security information

2.1 National security information is information affecting the defence, security or
international relations of Australia. According to the estimated prejudice to national
security which might result from unauthorised disclosure, national security informa-
tion should be given one of the four national security classifications——TOP SECRET,
SECRET, CONFIDENTIAL and RESTRICTED—which are defined hereunder:

TOP SECRET

National security information which requires the highest degree of protection,
is to be classified TOP SECRET. The test for assigning the classification is
whether its unauthorised disclosure could cause exceptionally grave damage to
the national security. Very little information in fact belongs in the TOP
SECRET category, and the classification should be used with the utmost
restraint.

SECRET

National security information which requires a substantial degree of protection
is to be classified SECRET. The test for assigning the classification is whether
unauthorised disclosure of the information could reasonably be expected to
cause serious damage to the national security. It should be sparingly used.

CONFIDENTIAL

National security information which requires a decided degree of protection is
to be classified CONFIDENTIAL. The test for assigning the classification is
whether its unauthorised disclosure could reasonably be expected to cause
damage to the national security. Most national security information will merit
classification no higher than CONFIDENTIAL. All Cabinet documents are
also to be classifitd CONFIDENTIAL unless requiring a higher national
security classification.

RESTRICTED

National security information which requires some protection but does not
warrant a higher classification is to be classified RESTRICTED. The test for
assigning the classification is whether unauthorised disclosure could possibly
be harmful to the national security.

2.2 Documents which do not contain more information than has been published in
the press or otherwise issued by unofficial agencies may nevertheless confirm the
accnracy or otherwise of such published material, or give official views thereon. Pro-
vided they are related to national security, such documents should be appropriately
classified.

Cabinet documents

2.3 Cabinet documents are those covered by the Cabinet Handbook. Cabinet docu-
ments are given the appropriate national security classification of CONFIDENTIAL,

SECRET or TOP SECRET.
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Other official information affecting the national interest

2.4 Documents containing other official information affecting the national interest
{e.g. communicaticns between Commonwealth and State Ministers, and Executive
Council matters, where appropriate) may be given the marking ¢f IN CONFIDENCE.
Detailed requirements for handling documents of this nature are included in depart-
mental security instructions. ‘

Privacy information

2.5 Certain documents containing information concerning the private affairs of
individuals, companies and organisations, or other information obtained under an
assurance of confidentiality, may require the protection of an “-in-Confidence’ marking
and appropriate special measures for safeguarding, as provided for in departmental
instructions. This marking can be varied depending upon the area concerned, e.g.
Staff-in-Confidence; Medical-in-Confidence; Census-in-Confidence: Commercial-
in-Confidence. Many privacy matiers presently being marked CONFIDENTIAL
should be marked “-in-Confidence’.

Importance of proper classification

2.6 Over-classification is a problem of continuing importance since it has the follow-
ing undesirable effects: information and material that is properly classified may be
inadequately protected because the volume of classified material is too large; unneces-
sary and costly administrative arrangements have to be made to protect information
and material improperly classified; and classification and security procedures gener-
ally are brought into contempt.

27 Over-classification constitutes a serious defect in the security system. It may stem
from a genuine uncertainty as to the proper standards of classification or from a tend-
ency to be over cautious. Whatever the cause, the result is a loss of confidence in the
various levels of classification and a tendency to over-classify by way of compensation.

Guidance to staff

2.8 For the guidance of staff, departmental security instructions set out examples
to assist with proper classification.
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Chapter 3
PROCEDURES FOR CLASSIFICATION

Requirements for classifying and confirming classification

3.1 The originator is responsible for the initial classification of a document. In the
interests of accuracy and uniformity, the initial classification given by the originator
is to be confirmed by a confirming authority prior to the distribution of the docu-
ment unless the originator himself is listed below, under the appropriate security
classification, as a confirming authority.

3.2 The requirements for confirming authorities are:

TOP SECRET matter
To be confirmed by:
{a) Commonwealth Government Ministers, for those areas under their con-
trol;
(b) any person in a department listed at, or above, the public service rank of
Assistant Secretary or its equivalent;

(¢) the head of a diplomatic mission or special mission or the head of a con-
sular post or the chief representative of a department in an overseas
country; and

(d) in special circumstances, any person or class of persons in a department
below the Assistant Secretary level as authorised by a Minister or Perma-
nent Head.

SECRET matter

To be confirmed by:

(a) any person having authority to confirm the classification of matter as
TOP SECRET;

(b) any person in a department listed at, or above, the public service level
Class 9 or its equivalent; and

(¢) in special circumstances, any person or class of persons in a department
below the public service level Class 9 as authorised by a Minister or
Permanent Head.

CONFIDENTIAL, RESTRICTED and IN CONFIDENCE matter

To be confirmed by:
(a) any person having authority to confirm the classification of matter as
TOP SECRET or SECRET; and
(b) any person or class of persons in a department as authorised by a Minister
or Permanent Head.
3.2 The file copy of a document originating in a department and classified CONFI-
DENTIAL or above is to indicate on its face the identity of the person confirming
the classification. Where such a classified document is signed by an officer authorised
to confirm the particular classification, that person is to be deemed to be the person
confirming the classification.
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3.4 The sole criterion in the selection of the appropriate classification is the estimated
damage unauthorised disclosure would cause to national security or the national
interest.

General rules for classifying documents

3.5 The following are the more important requirements to be followed in classifying
documents:

(1) A document is to be classified at the earliest stage necessary during its prepara-
tion.

(2) The classification of each individual document depends solely on its content—
not on the classification of the file on which it was drafted or of another docu-
ment to which it refers. There is no need to allot to a subsequent document a
classification as high as an earlier one which it quotes or refers to, provided the
quotation is limited to the reference number, the datec and matter not in itself
justifying a classification higher than that otherwise required for the content
of the subsequent document.

(3) Factors other than the contents of an individual document may need to be
considered when classifying it, e.g. protection of the source of information.

(4) The classification of a file will normally be that of the highest classified docu-
ment it contains. Certain compilations of information may require a higher
classification than that of the component parts because of the greater intelli-
gence value of the comprehensive picture available.

(5) A document must not bear a lower classification than the highest classification
of any of its appendixes or attachments. On brief notes or covering letters
which do not require as high a classification as an attachment, a formula such as

CONFIDENTIAL
covering
TOP SECRET

may be used provided that both classifications are stamped in red block letters.
(6Y A classified document may have a lower classified or unclassified attachment.
(7) Where it is known that any information contained in a document can be
‘ reclassified after a certain date’, that should be indicated in the text or in a
sideline.

Classification of committee papers

1.6 The classification of committee papers and minutes of government and inter-
departmental committees is ultimately the responsibility of the chairman of the com-
mittee who should consult the committee when in doubt. Each document should be
classified according to its content. For example, where considered necessary, each
item of the minutes should be classified individually according to its content in order
to facilitate extraction and separate filing.

Classification of tapes including computer tapes

1.7 The classification of each item recorded on magnetic tape is to be clearly stated
at the beginning and end of each recording. Because erasure of information from
magnetic tapes is seldom complete, once classified material has been recorded on a
tape, the tape thereafter retains, until totally destroyed, the same classification as the
highest classified material ever recorded on it, and that classification should be clearly

marked on each spool.
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Marking of classifications on documents

3.8 Ali classified books, pamphlets, letters, memoranda, papers and other classified
material, and all copies thereof, should be plainly and conspicuously marked with the
appropriate classification at the top and bottom of each page, including the front
cover, the title page and the back of the rear cover or last page of books and pamphlets.
In the case of typed documents the classification marking should be stamped in a
contrasting colour, preferably red, and letters should be a minimum of 6.35 mm (1")
in height. The classification marking should be stamped in such a manner that it does
not interfere with or overstamp any other headings, addresses or instructions. In
the case of printed documents the classification marking should be set in type which is
larger and heavier than the largest type used in the text of the document.

3.9 The classification on maps and drawings is to be printed or stamped near to the
map scale or drawing numbers in addition to being printed at the top and bottom
centre of the document.

3.10 Classified photographs, film and microfilm and their containers are to be con-
spicuously marked with the classification. Photographic negatives are to be marked
s0 that the classification will be reproduced on all copies made from the original.

Reassessment of classified material

3.11 Theclassification given to national security or other official information affecting
the national interest may alter with the passage of time and departments should re-
assess in accordance with a departmental review program as provided for in depart-
mental security instructions.

3.12 The classification of information received from other departments is not to be
changed without the approval of the originating authority.

3.13 When reclassifying a document the old classification is to be deleted in ink and
the new one stamped on the document. The amendment is to be signed by the officer
making the change and a note made of any documentary authority for the change.

Requirements for marking and reassessment of other official information affecting
the national interest and privacy information

3,14 The reqguirements for the marking and reassessing of IN CONFIDENCE in-
formation are to follow, as far as applicable, the requirements set out above for
classified information.
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Chapter 4
PERSONNEL ENGAGED ON CLASSIFIED WORK

The ‘need to know’ requirement

4.1 Access to classified matter is to be no wider than is necessary for the efficient
performance of duties and is to be restricted to authorised persons. This rule applies
both within a department and in dealing with authorised persons outside the depart

ment.

Persons in government employment, consultants and contractors

4.2 Permanent Heads or their delegates are responsible for determining and authoris-
ing persons employed in their departments, consultants and contractors who are to
have access to classified matter.

4,3 Supervising officers are responsible to the Permanent Head for ensuring that
effective measures are taken to prevent access to classified matter by unauthorised
persons and that authorised persons are familiar with the requirements to safeguard it.

Persons not in government employment

4.4 Classified matter may be made available on a strict ‘need to know” basis to
authorised persons or organisations not in government employment, but only with the
approval of the originating department.

Authorisation

4.5 Information as to persons authorised for access to classified matter is available
from the departmental security officer.

4.6 Before classified matter is passed to authorised persons not in government
cmployment, the Permanent Head is to ensure that such persons are familiar with the
special handling procedures required by the department and that adequate arrange-
ments have been made for those procedures to be observed.

4.7 Authorisations are to be reviewed from time to time.
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Chapter 5
CONTROL OF CLASSIFIED DOCUMENTS

Storage and access to classified matier

5.1 Classificd matter is to be stored securely in locked containers when not in use and
keys and combinations are to be safeguarded. Care is to be taken to ensure that un-
authorised persons do not view or have access to the classified matter. Detailed in-
formation on storage and access is to be found in departmental security instructions.

Combination settings

5.2 Combination settings are to be committed to memory. The only written record
of the setting for use in an emergency is to be held by departments in sealed envelopes
classified with the highest security classification of the matter held in the container.
The setting is to be changed when a container is first received by the department;
after servicing of the lock at any time subsequently; when there has been a change of
custodian; or when there is reason to believe the setting has been compromised; and,
in any case, not less frequently than every six months.

Loss or compromise

5.3 The loss or compromise of a classified document or of a security key or combina-
tion setting must be reported immediately to the appropriate departmental security
authorities and, as necessary, to the Permanent Head.

Handling classified matter

5.4 Typing, reproduction, recording and transmission of classified matter is only to
be made in accordance with departmental security instructions or, in the case of
Cabinet documents, in accordance with the Cabinet Handbook.

Removal of classified matter

55 (Classified matter is not to be taken out of departmental premises without the
approval of an authorised officer and then only in accordance with departmental
security instructions. In the case of Cabinet documents, the requirements of the
Cabinet Handbook are to be observed.

Carriage within that part of a department located within a single building or complex

5.6 National security matter classified TOP SECRET is to be covered and passed
by hand between officers who have the need to know. If that is not practicable, it is to
be locked in an approved case or enclosed in two envelopes and handed to an author-
ised messenger for immediate delivery personally to the addressee or authorised
representative. Matter classified SECRET may be enclosed in a single envelope en-
dorsed SECRET, where the use of an approved case is not practicable, provided it is
delivered direct by hand of an authorised messenger. Other classified matter is to be
carried in accordance with departmental security instructions.
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Carriage outside a building or complex

57 Classified matter is to be carried in accordance with procedures set out in de-
partmental security instructions.

Retention of classified maiter

5.8 Classified matter is not to be retained by an officer longer than is necessary for the
efficient performance of his duties.

Destruction of classified matter

5.9 As careless disposal of classified matter constitutes one of the most likely sources
of leakage of information, destruction of classified matter is only to be made in
accordance with departmental security instructions or, in the case of Cabinet docu-
ments, in accordance with the Cabinet Handbook.

Use of telephones

5.10 Great caution should be exercised in discussing classified matters on the tele-
phone. The normal telephone, even if fitted with speech privacy equipment of the
inverter type (known as secraphone, scrambler, green telephone etc.} does not provide
sufficient security for discussion of matter classified higher than RESTRICTED.

Facsimile transmission

5,11 Users of facsimile machines should be aware that the facsimile process, while
offering some measure of protection against casual eavesdropping or inadvertent
cross connection, also does not provide sufficient security for the transmission of
matter classified higher than RESTRICTED.
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Chapter 6
BREACHES OF SECURITY

6.1 A communication to any unauthorised person of any classified information is a
serious breach of security which may damage national security or the national in-
terest, and may attract sanctions pursuant to the Crimes Act or Defence legislation,
or render an officer liable to disciplinary action under the Public Service Act and
Regulations.

6.2 The protective security system is intended to safeguard classified information
and is aimed at preventing security breaches from occurring. Accordingly, it is
necessary that any breaches of protective security measures {including infringement of
departmental security instructions)} be reported immediately to the appropriate
departmental security authorities and, as necessary, to the Permanent Head.

6.3 As regards privacy information, a communication to any unauthorised person
may be a breach of statutory requirements that such information is not to be dis-
closed without proper authority. Such disclosures may lead to disciplinary action
under the Public Service Act and Regulations and may also attract sanctions under
special legislation dealing with such matters, e.g. taxation and census.

6.4 Officers having access to material of a classified nature or subject to privacy
markings should be informed of the relevant legislation relating to the protection of
information from unauthorised disclosure. Departmental instructions should list the
relevant legislative provisions.

6.5 The security of classified information depends on the integrity, discretion and
vigilance of all those who deal with it and on the existence of and compliance with
effective security arrangements within each department. The strict observance of these
arrangements may involve additional work and administrative inconvenience, but is
essential in the national interest.

R78/523 Cat. No. 78 8301 4

450



Appendix 4

Public Service Board summary of responses to the
survey conducted on the Committee’s behalf on the
resource implications for government agencies of the
Freedom of Information Bill

Question 1:

What steps have already been taken by departments to identify the ‘manuals or other
documents containing interpretations, rules, guidelines, practices or precedents’ which
would need to be made available under clausc 7 of the Freedom of Information Bill 19787

Departments

ABORIGINAL AFFAIRS

Most of these documents are already available to the public although material
may need to be excised from the Loans Commission manual.

ADMINISTRATIVE SERVICES
Most of these documents have already been identified and can be made available
though some need editing before general release.

‘A range of documents which have not been identified are those which make
up the Department’s policy in many areas of its operations.

ATTORNEY-GENERAL'S

A survey of the Department was conducted in May 1978. However, there is stll
considerable work to be done to identify all manuals and other documents which
would need to be made available under clause 7,

BUSINESS AND CONSUMER AFFAIRS

No specific steps have been taken to date. A number of departmental manuals
is already publicly available but ‘there will be a considerable effort involved in
not only rendering the balance in a form suitable for public dissemination but in
identifying and locating that balance’.

CAPITAL TERRITORY
In May 1978, Division Heads were asked to list categories of documents which
would become available under the legislation. In June 1978 a minute was pre-
pared for all Branch Heads explaining the effects of the Bill. A similar procedure
was adopted in the statutory authorities in the Minister’s portfolio.

In December 1978 the Department issued guidelines for the preparation of
departmental manuals. Manuals will be needed to cover more than 400 functions.

DEFENCE
No direct steps have been taken to identify manuals, etc. Although there has
been a broad appraisal, it appears that the relevant area will be that of conditions
of service both for public servants and members of the Defence Force.

EDUCATION
There has not been an in-depth examination of this area. It is a major on-going
activity of the Department.

EMPLOYMENT AND YOUTH AFFAIRS

Department is currently considering implications of legislation for CES. It has
compiled a list of the schemes and programs in respect of which manuais,
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guidelines, etc., may have to be published. The National Committee on Discrim-
ination in Employment and Occupation has separately provided a submission
to the Senate Committec on this and other aspects of the legislation.

FINANCE
The Department has identified manuals, etc,, subject to a clearer definition of
the word ‘available’,

FOREIGN AFFAIRS
About a dozen manuals, etc., have been identified. All need to be vetted and some
will have to be re-written.

HEALTH

The Department's preliminary estimates are:
(a) 169 documents or categories of documents (cl. 6 (1) (a){ii)).
(b} 176 manuals exceeding 17 000 pages (cl. 7 (1)¥(a)).
{c) 10 guidelines and interpretations (cl. 7 (1)(b)).

HOME AFFAIRS
Work has been started in all areas of the Department but limited staff resources,
other urgent priorities and uncertainties about the date of effect and final content
of the legislation will lead to delays until this work is completed.

HOUSING AND CONSTRUCTION
The Department has conducted a preliminary survey which resulted in the identifi-
cation of 5 manuals which would come under clause 7.

IMMIGRATION AND ETHNIC AFFAIRS

Preliminary lists of such documents have been compiled by the Department’s
central office. The Department is still surveying the local practices of outpost
offices. Existing manuals cover only part of the Department’s procedures. There
will be numerous scparate documents, some of which cannot easily be put into
standard manual form.

INDUSTRY AND COMMERCE
The Department has established a working group to cxamine and make recom-
mendations on the likely effects of the Freedom of Information Bill on depart-

mental operations and procedures.
An early task of the group will be to examine the subject of manuals and other

interpretative documents,

INDUSTRIAL RELATIONS

Some manuals, etc., have been identified: those maintained by the Trades
Qualifications and Industrial Training Branch will require majer effort to review
and revise ready for public scrutiny. Manuals, etc., relating to other areas of the
Department have not vet been specifically identified, ‘Even with provision of extra
staff several months could be needed for a thorough review and consolidation of
the instructions.’

NATIONAL DEVELOPMENT
The Department s carrying out investigations to identify those areas where new
documentation or collation of existing instructions is required,

POSTAL AND TELECOMMUNICATIONS
‘Overall, considerable progress has been made in identifying manuals, etc., and
no difficulty is seen in publishing a list.’
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PRIMARY INDUSTRY
The Department has identified and determined the availability of manuals, ete,,
under clause 7. Many of these need revision and updating.

PRIME MINISTER AND CABINET
The Department has no responsibilities for enactments or schemes of the type
envisaged by clause 7.

PRODUCTIVITY
The Department has allocated a Class 6 officer to co-ordinate identification of
manuals, etc. Action is proceeding.

SCIENCE AND THE ENVIRONMENT
These documents are currently being identified.

SOCIAL SECURITY

Instructions and guidelines from central office are embodied in 9 different
manuals, which are currently being prepared. Of these, some contain material
which would be exempt under clause 7 (4). Accordingly, those manuals are
being prepared in two cuts, the first part being available for perusal and purchase
by members of the public. Some of the manuals are so technical that lay persons
would require some assistance in interpretation. There are also plans for the
preparation of additional manuals, The State offices sometimes supplement the
manuals with instructions relative to local conditions. These will also need to be
covered. There are also manuals covering operational procedures, e.g., for making
payments, for guarding against fraud, which will be exempt. Finally, availability
of manuals is a matter for consideration.

SPECIAL TRADE REPRESENTATIVE
‘It is considered that the Department holds little information which would
require preparation for public access.”

TRADE AND RESQURCES

The Department has few manuals or other documents stemming from enactments
or schemes administered by the Department. The degree to which ‘broad guide-
lines’ would, or should, bc recorded in the form of manuals has not been
investigated.

TRANSPORT

A list has been prepared of the categories of documents which will become
publicly available under the legislation. Work is still underway on a ‘Catalogue of
Information Sets’ held by the Department,

TREASURY

The only document that might be caught under clause 7 is the Handbook of
Practices and Procedures for Processing Foreign Investment Review Board Papers.
Pending clarification of status of organisations associated with Treasury, e.g., the
Reserve Bank, the inquiry as to whether they possess such documents is in
abeyance. Other organisations, e.g, the Government Actuary and the Life
Insurance Commissioner have said they do not have such documents,

VETERANS' AFFAIRS
A survey has been made of the material of all the State Branches and Central
Office. The information is extensive but has not yet been edited or analysed.
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Statutory Authorities

AUDITOR-GENERAL

The practical implications of the Bill are still under examination. One view is that
the Auditor-General’'s Office will have no obligations under clause 7 as presently
drafted.

AUSTRALIAN BROADCASTING TRIBUNAL
The Broadcasting and Television Act 1942 specifies the arcas in which the
Tribunal operates, including publication of relevant material.

AUSTRALIAN BUREAU OF STATISTICS

The Bureau has taken no action to date to identify documents under ciause 7.
There may be some internal guideline documents, e.g. relevant to the Awustralian
Bureau of Statistics Act 1975 and the Census and Statistics Act 1905 which would
come within the operation of clause 7.

AUSTRALIAN ELECTORAL OFFICE
The Office has identified 9 categories of records and materials which relate to the
operation of its functions.

AUSTRALIAN GOVERNMENT RETIREMENT BENEFITS OFFICE

Muny of these documents are yet to be identified. Some documents such as
manuals are already available or in course of preparation but there is stil much
work to be domne.

AUSTRALIAN TAXATION OFFICE
The Office has established a working party to examine the effect of clause 7.

INDUSTRIAL RELATIONS BUREAU
The Bureau has taken no steps as yet although it will shortly be producing docu-
ments setting out its policies for the information and guidance of its own staff.

INDUSTRIES ASSISTANCE COMMISSION
There arc no manuals, etc., within the Commission which are used for ‘making
decisions cor recommendations’. The Commission sets out the reasons for its
recommendations in its public reports.

PUBLIC SERVICE BOARD

The Board has initiated work to identify manuals, etc., produced in accordance
with its responsibilities. Preliminary results indicate at least 60 documents or
categories of documents which would be covered by clause 7.

TRADE PRACTICES COMMISSION

Some preliminary work has been done. This is now being followed up in detail.
It is intended to re-draft standing instructions where that is appropriate. The task
will probably be completed by 1 January 1980.

Question 2:
(i) What is the number of people whoily or partly employed at present in preparing such
manuals or other similar documents and in supplying information to the public?

(if) Is it anticipated that the introduction of the Freedom of Information Bill 1978 (as
drafted) would require an increase in those numbers?
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Depariments

ABORIGINAL AFFAIRS
(i) Officers who provide information to the public number one officer per
region (full-time or part-time) other than the Northern Territory, and one
officer full-time and one part-time in central office. The production and
maintenance of manuals, etc., is estimated at less than one man-year p.a.
(ii) No extra staff would be needed in the Information Section which would
probably be used only as a first point of reference.

ADMINISTRATIVE SERVICES
Total resources involved in preparation of manuals, etc., is equivalent to about
10 man-years p.a.

It is expected that only a minimal increase of staff relative to total staff numbers
will be required to implement clause 7.

However, the AGPS has estimated that it will need an additicnal 40 staff to meet
increased publishing and printing demands from other Departments and
authorities,

ATTORNEY-GENERAL'S

(i) Divisions are continually preparing and reviewing manuals, etc., and it

is not casy to quantify the staff involved.

(ii) Increases required are conservatively estimated as 1-2 for receipt and

recording of requests; 35 for information retrieval; and 6-7 (from Senior
Legal Officer to Senior Assistant Secretary level) for processing of
requests,

In addition, the Department’s role in general administration of the legislation
will require a further 5-6 staff with an addition of 5-6 in the Crown Solicitor’s
Division.

BUSINESS AND CONSUMER AFFAIRS

The introduction of the Bill would mean a substantial increase of effort in terms
of the preparation and distribution of manuals. Overall, it would involve many
staff who currently contribute as part of their duties to the preparation, amendment
and/or dissemination of manuals. Additionally, these and other officers would

provide °. some information to the public ’

CAPITAL TERRITORY

(1) Currently, the manual preparaticn is an additional task for existing staff
involving at least one officer in each of the 20 functional areas plus a
fluctuating number of officers who supply to the public information which
may later be put in manual form.

(ii) The enactment of the Bill would require an increase of staff throughout
the Department. In particular, the Administrative Law Review Section
will employ a Class 8. The Information and Public Relations Section has
estimated it will require 6 positions to edit and publish manuals,

DEFENCE

It is not possible to give an estimate of total resources used in the preparation of
manuals, etc, However, the Department’s Directorate of Instructions, Orders and
Manuals operates with a full-time staff of nine, assisted by five typists. Similarly,
it has not been possible to estimate how many people currently supply information
to the public. Increases in resources devoted to the above activities are not
anticipated as a result of Freedom of Information legislation.
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Additional resources will be necessary to prepare for the implementation of
the Freedom of Information legislation and further increases will be needed to
administer requests once the legislation is enacted. The extent of the latter will
depend on the type and number of requests.

EDUCATION
Preparing these sorts of documents and providing information to the public are
major on-geing activitics within the Department.

The impact of the Freedom of Information legislation will depend on the
number and likely complexity of inquiries and the response times which are
stipulated under the legislation,

EMPLOYMENT AND YOUTH AFFAIRS
Department has provided detailed analysis of staff required in situation of low
and high estimated demand in year 1 and in subsequent years in respect of each
relevant clause of the Freedom of Information Bill.
Under low estimated demand it estimates requirement for:
{i) Clauses 6 and 7 —21 additional staff in vear 1
9 additional staff in subsequent years.
(1i) Other clauses —91 additional staff in year 1
47 additicnal staff in subsequent years.

FINANCE

At present, four people of Class 9 level or below are heavily involved in con-

tinuous up-dating of the Finance Manual-—three senior officers are involved

part-time, Other officers are involved part-time on relevant duties in other areas.
‘No firm indication of additional resources needed to prepare or consolidate

manuals, ¢tc. can be given until we have a clearcr understanding of precisely

what will need to be “available™.

FOREIGN AFFAIRS
(i) One Class 8 officer is engaged part-time on up-dating manuals, etc.
(ii) The process will require considerable effort and time and could not be
achieved under existing staff ceilings. Additional qualified staff would
need to be assigned on a temporary basis to prepare new manuals, ctc.

HEALTH
Not possible to give exact numbers. However, every function of the Department
is involved and a substantial proportion of Central Office staff, at least, would
be involved in preparation of manuals, etc. A significant proportion of Central
Office and Divisional Office staff are also employed in providing information to
the public.

The Freedom of Information Bill would result in additional work in both
arcas. The only way to cope would be either by re-allocation of work priorities
or by provision of additional staff.

HOME AFFAIRS

The equivalent of 7 full-time staff prepare such documentation, primarily in the
Archives area, The equivalent of 98 full-time officers are engaged in the pro-
visicn of information (mainly in the Archives area but also through ministerial
correspondence, answers to monthly lists of relevant Parliamentary Questions
and in the Office of Women’s Affairs Shopfront).
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The anticipated number of additional staff that would be needed following
enactment of Freedom of Information legislation is 30 officers. The breakdown is:

Archives (19); Fuactional Policy areas (4); Management Services (6);
Freedom of Information Co-ordinator (1).

HOUSING AND CONSTRUCTION

There are no staff employed in preparation of manuals at present. Most existing
manuals are in the form of internal instructions which will need to be collated,
reviewed and edited before being made available to the public. The staff required
will be 4 Clerks (Class 9) for about 9 months, then for 4 weeks every year to
update. A Class 11 or Level 1 would be needed for policy direction.

With regard to supplying information, it is envisaged that a small ‘Freedom
of Information” unit will be set up to apply disclosure guidelines and organise
action for disclosure. It will comprise a Class 10, 2 Class 9s, 4 Class 7s, and
other officers as required.

IMMIGRATION AND ETHNIC AFFAIRS

(1) Central Office has the equivalent of 8 officers full-time and most branches
have at least 1 officer engaged part-time on the preparation of manuals,
etc. It is envisaged that a small unit of about 11 officers could be formed
to collate and standardise departmental operational manuals for freedom
of information purposes. In the short-term, this should be a force of 16
officers for speedy production.

(ii) At present, up to 500 staff supply information to the public. Assuming
people pursue their right to know, an increase of 125 positions (including
support staff) would be a conservative estimate.

INDUSTRY AND COMMERCE
At present operating procedures are decided on in the areas responsible for
policy. They aren’t necessarily in manual form. Once the working group has
defined the need for manuals, it is likely that each of the five Divisions of the
Department will need to allocate at least one officer on a part-time basis for this
task.

In the Public Relations Section, three officers are involved in suppling infor-
mation. Their duties are unlikely to be affected by Freedom of Information
legislation,

INDUSTRIAL RELATIONS

The Department has not indicated the number of staff still engaged on pre-
paring manuals and providing information to the public, and has not estimated
possible increases required under Freedom of Information legislation.

NATIONAL DEVELOPMENT
No officers are currently employed in preparing manuals of the 3 main areas
handling requests for information at present:

(a) there are 31 people in the Public Information and Sales Section:

{b) 30 people would handle direct requests to Divisions;

(c) 4 officers are engaged full-time on ministerial correspondence plus draft-

ing by officers in policy Divisions.

The Department anticipates no increase in group (a). Groups (b) and (c¢)
are expected to encounter a significantly increased workload, the former for
information on how decisions were taken in granting or withholding Common-
wealth assistance, the latter in handling specific requests for information.
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POSTAL AND TELECOMMUNICATIONS

An estimated 10 staff are engaged on the preparation of manuals each year. The
Freedom of Information tegislation will not necessitate an increase.

PRIMARY INDUSTRY
The Department estimates the accumulated man-hours devoted to preparing
manuals, etc., would be the equivalent of 43 full-time staff.

The staff required to update manuals, etc., under clause 7 would be minimal
(estimated 3). However, because of the technical nature of the subject-matter,
professional staff would need to be involved.

PRIME MINISTER AND CABINET
The equivalent of 45 officers are involved full-time in providing information to
the public.

It is anticipated that there will be an increase in the volume of requests as a
result of the Freedom of Infoermaticn Bill. This will be in the form of direct
requests arising out of a general growth in desire for information on government
activities, from campaign mail, and from referrals from other Departments, The
demand or resources may be equivalent to 10-20 officers-—often at senior Jevel.

PRODUCTIVITY

Three full-time officers are preparing and updating manuals assisted by senior
staff also, whenever possible.

The Public Relations Section (3 officers) in Central Office provides information
on demand to inquiries.

At Jeast 20 people would be involved part-time in any one year in the pre-
paration and up-dating of manuals, etec.

Extra staff needed to cope with freedom of information activities in generat
would be:

Regions 3~6 (up to one each).

Central Office 2 additional to existing resources,

SCIENCE AND THE ENVIRONMENT

The Department cstimates that about 1% of its manpower would be involved in
the preparation of manuals, etc.

The effect of the Bill would be to bring about a need for current resources to
be doubled in the short term with perhaps a levelling out once the initial impact
of the Bill has receded.

SOCIAL SECURITY
In Central Office, the equivalent of 7 full-time officers are engaged in the pre-
paration of manuals, ete. The anticipated effect of the Freedom of Information
legislation is that additional temporary staff would be required, initially equivalent
to a total of 5% man-years at a cost of about $82 000. The equivalent of another
2 full-time officers would be needed at an additional cost of $20 000. For State
offices, it is estimated that 3 man-year each will be required to put the instructions
into suitable form and one full-time officer to maintain the system thereafter.
With regard to the supply of information to the public, there are several
categories. There are 59 positions for supplying brochures and general infor-
mation. No increase is anticipated. A team of 3 officers would be needed to
complete and consolidate a list of decision-makers. A team of 3 senior officers
for one year would be needed to co-ordinate departmental activities under the
Freedom of Information legislation. The Registry system would need revision
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with an overall addition of 45 permanent staff, and 13 temporary positions. Train-
ing programs would be devised by a team of 4 officers over 9 months. 380
extra staff would be needed to keep up productivity as well as coping with the
Freedom of Information legislation. Depending on the volume of requests for
personal files, there would need to be a considerable increase in staff, especially
as there may be more than one file on a particular person and they may be held
in more than one location.

SPECIAL TRADE REPRESENTATIVE

Resource demands for indexing and cataloguing of material or the preparation of
manuals for public use are expected to be minimal. Requests for information have
been confined to ministerial correspondence and it is not expected that the
legislation will have much impact on staff resources.

TRADE AND RESQURCES
The Department receives inquiries for information mainly from different types of
trading and producer bodies in Australia and overseas. These will continue to be
dealt with as part of the day-to-day work of the Department.

The Department would need an increase in numbers if its clientele widened to
include academics, pressure groups, the media and members of the general public.

TRANSPORT
There are three groups of officers inveived in responding to requests for infor-
mation: (a} a group of 2 or 3 officers in each Regional Office and Central Office
whose work includes the preparation of manuals, etc.; (b) a group of about 60
people who are involved in activities relating to atl printed material produced by
the Department; (¢) a large proportion of all staff who write for publication and
answer individual requests in their areas.

For monitoring and administration, it would take 3 officers in Central Office
and 10 across the Regions, 14 man-months on these tasks with a progressively
incregsing involvement in other tasks associated with adminisirative review,

TREASURY
Eleven officers have been involved full-time or part-time in preparing the
Handbook of Practices and Procedures for Processing Foreign Investment Review
Board Papers, It would require revision again before public release. QOverall, 150
persons would be involved part-time during the year in the processing of
ministerials imparting information. The Freedom of Information legislation would
require an increase in these numbers,

VETERANS' AFFAIRS
The number of officers involved in the preparation of manuals, ete., is equivalent
to 55 full-time staff. The Department does not anticipate a need for much
increase in this area in the long term.

There are the equivalent of 245 full-time staff supplying information to the
public

It is considered that about 30 additional staff would be required to cope with
work generated by the Bill.

Starutory Authorities

AUDITOR-GENERAL

The Office spends an insignificant amount of time responding to requests and
supplying information to the public.
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AUSTRALIAN BROADCASTING TRIBUNAL

The Tribunal is required to publish material, including evidence, except where
there are overriding considerations of commercial confidentiality.

AUSTRALIAN BUREAU OF STATISTICS
Few resources are currently employed in preparing and distributing internal guide-
lines documents,

The Freedom of Information legislation would mean an increase in manpower
requirements, particularly for the removal of exempt material. The Bureau
estimates a requirement for 2 additional full-time positions p.a.

AUSTRALIAN ELECTORAL OFFICE
One Class 10 officer is working part-time on the identification of categories of
material for publication. 150 staff are engaged full-time in supplying information
to or for the public with a further 372 doing so on a part-time basis.

To deal with routine index inquiries, the Office would require an additional
30 clerical assistant positions, and for access to policy files another 20 clerical
and clerical assistant positions would be required.

AUSTRALIAN GOVERNMENT RETIREMENT BENEFITS OFFICE
The equivalent of 2--3 full-time staff work on the preparation of manuals. Many
cfficers provide information as part of their routine work.

It has been estimated that 2 minimum of 4 additional staff of appropriate status
(at least one Class 9) would be needed for a period of 18 months in order that
the initial requirements of clause 7 (and clause 6) could be met. A minimum of
a further 4 additional staff would be required to handle day-to-day requests for
information, There may be a significant impact on senioer staff as well.

AUSTRALIAN TAXATION OFFICE
750 officers prepare manuals or other documents that would be covered by clause
7. About 3500 officers supply information to the public, some on a part-time basis.
To implement Part II of the Bill would require 250 man-years at a senior
level, plus support staff. Once guidelines have been established, probably existing
staff could cope. There would also need to be facilities in each Branch Office and
Head Office to provide information for direct requests, plus skilled staff to pro-
vide written answers.

INDUSTRIES ASSISTANCE COMMISSION
“There are no staff presently employed in preparing manuals, etc., or in supplying
information to the public; nor is it envisaged that passage of the legislation would
require special deployment of staff for this purpose.’

INDUSTRIAL RELATIONS BUREAU

Production of the Bureaw's Operations Handbook involves four officers on a part-

time basis and is expected to involve an additional five (part-time) following

acquisition of additional functions. Eight officers on a part-time basis would

service other information systems of the Bureau. There would also be support staff,
The Bureau anticipates no particular need for additional staff following enact-

ment of the Freedom of Information Bill

PUBLIC SERVICE BOARD

The preparation of manuals, etc., and the provision of information is part of the
normal duty of many of the Board’s officers. At any one time about 30 Third
and Fourth Division officers would be so engaged full-time. Associated duties
would amount to a further 3 man-vears of the time of senior staff.
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In the first year after enactment of the Freedom of Information Bill, pre-
paration and up-dating of manuals, etc., would probably take 15 man-years, The
Board estimates it would require 2 additional full-time positions in Central Office
and 8 additional part-time staff in Regional Offices to implement the legislation
as drafted.

TRADE PRACTICES COMMISSION
No officers currently prepare manuals.
A number of officers, equivalent to 4 officers full-time, obtain documents for
inspection under the existing law,
About 2 officers would be needed to prepare manuals in the near future.
Further officers would be needed for training staff on the implications of the
Freedom of Information Bill.

Question 3:

(a) To what extent does the department anticipate an increased demand for information
under the Freedon: of Information legislation if disclosure were to be required of past
or existing documents?

(b) What percentage of material is stored on computer?

{¢) What is the age of the material expressed in percentage termos (i) 0-5 years (ii) 5-10
years (iii) 10-30 years (iv) over 30 years?

Departments

ABORIGINAL AFFAIRS
{a) 96% of the information held by the Department is less than 10 years old.
However, most requests will probably be for current decuments. Therefore,
probably no increase in staff will be necessary.
(b) Nonge.
(¢} (i) 56.3%,(i1) 40.6%,(iii) 3.1%, (iv) Nil

ADMINISTRATIVE SERVICES
{a) Some increase in demand would be inevitable because the range and
number of available documents would be greater and there would probably
be a need to extend access to related documents to give an historical
perspective. All this would entajl extensive research and would have
‘significant impact on scarce resources’.
(b)Y Less than 10%.
(c) (i) 65%, (ii) 26%, (iil) 7%, (iv) 2%.

ATTORNEY-GENERAL'S

(a) A considerable increase in demand for information could be expected
‘because of the use of precedents and legal opinions in the administration
of enactments and schemes for this and other Departments. It would also
involve a great deal of work to process requests for information which
would normally be caught under clause 10 (2} for the reason that many
or most of the prior or existing documents are necessary to explain
current decisions’,

(b) Negligible.

(c) (1) files 29%, opinions 30%, (i) files 15%, opinions 15%, (iii) 31%,
25%, (iv) 25%, 30%.
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BUSINESS AND CONSUMER AFFAIRS

{a) There would be increased demand ‘because of the thereby increased popu-
lation of accessible documents’.

(b) Department is unable to estimate percentage of information held on com-
puter or otherwise.

{c) Department is unable to estimate percentage of documents by age.

CAPITAL TERRITORY

(a) Assuming this question is dirccted primarily to the effect of Part III of
the Bill, the demand for access (or information under Part IT) ‘weuld be
a function of the level of charges that may be levied for the material
produced and/or made available’—whether it is a token charge (larger
demand) or realistic {less demand because expensive).

{(b) Impossible to estimate percentage of total records held on computer.

{c) (i) 40%, (ii) 25%, (ii) 22%, (iv) 13%.

DEFENCE
(a) The impact of this extension is unpredictable. Two obvious effects are the
increased volume of requests and the difficulties in locating prior
documents,
(b) A substantial proportion of the Department’s records are on computer.
(c) (1) 60%, (ii) 25%, (ili) 14%, (iv) 9%.

EDUCATION
(a) Extension of this provision could cause extremely time-consuming scarches
and would depend on the assistance of archival agencies.
(b) A proportion of the department’s records is computer based.
(c) Virtually all records would be less than 10 years old.

EMPLOYMENT AND YOUTH AFFAIRS
{a) Department anticipates no significant increase in demand if provisions of
clause 10 were extended to prior documents,
(b) Records of CES and of training schemes are not computerised.
(c) CES records on individual job seekers are destroyed 12 months after job
seeker no longer requires CES help. Records of current employntent pro-
grams are less than 5 years old,

FINANCE
(a) The Department cannot make any meaningful estimate.
(b) Considerable amount of information is computerised.
(¢) (i) 4.7%, (ii) 5.3%, (iii) 16.2%, (iv) 73.8%.

FOREIGN AFFAIRS
(a) The initial impact on the Department would probably be significantly
greatfer.
(b) -~
(c) Current file holdings (including ADAB) estimated to contain 6 million
documents, the bulk of which are less than 10 years old. For ADAB only:

(i) 60%, (ii) 30%, (iii) 10%.
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HEALTH

(a) The Department receives a high level of correspondence, most of which
represents requests for information. The Minister receives 16 000 letters
p.a. It is difficult to predict what the increase would be. Estimates are
based on 3 alternatives, viz.; an increase of 16 000 (low), 32 000
(medivm) and 48 000 (high).

Additional staff resources required could range from 23 to 55.

The additional cost could range from $750 000 to $1 890000 p.a.

HOME AFFAIRS

The main areas that would be affected would be Archives, particularly as to its
services to other agencies, and which would need up to 20 additional staff, and
the Office of Women’s Affairs. The records of the latter are mostly less than §
years old. The balance of the Department would have some difficulty if records
prior to December 1977 were available as all functional areas have been through
a series of reorganisation over recent years. Inquiries should be minimal. The
Department does not have appreciable record holdings on computer. It has not
estimated the age of material held on file,

HOUSING AND CONSTRUCTION

(a) In light of recent experience, the Department anticipates demands for past

documents to be negligible.

(b) Approximately 209 of current records is stored on computer,

(¢) (i) 50%, (it) 30%, (iii) 20%.
IMMIGRATION AND ETHNIC AFFAIRS
The Department offered no specific comment but pointed out that there could
be a certain amount of cross reference between personal files (which could be
separated into migration and citizenship files} and earlier files or even to security
files. Citizenship files are maintained indefinitely. Location in Central Office, State
or overseas offices might also provide a logistics problem. The Department raises
some 250 000 files each year, of which 56 000 would relate to immigrants.

INDUSTRY AND COMMERCE

There would be some increase in demand for information on the Department’s
files of which about 14 000 are less than 5 years old. The Department anticipates
no significant increase in requests under the Freedom of Infermation legistation
whether or not prior documents are available for access.

INDUSTRIAL RELATIONS
The Department has not estimated increased demand for information if dis-
closure of prior documents was required: it opposes such disclosures. Its files are
held jointly with Employment and Youth Affairs. It estimates that combined file
holdings at Central Office would be 50 000 files of which 15 000 relate solely to
DIR functions. None is held on computer, Thousands of files are also held in each
State office. Some 2500 DIR files are created each year.

If access was given to records under 5 years old, possibly 2 senior and 1 junior
additional staff would be required.

NATIONAL DEVELOPMENT
(a) This would initially create a major problem because the present staff is
largely unfamiliar with past records. The problem of exemptions would
be accentuated.
{b) No comment.
(c¢) (i) 40%, (i) 28%, (iii) 18%, (iv) 14%.
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POSTAL AND TELECOMMUNICATIONS
{a) No comment.

(b) No records held on computer.
(¢) The Department estimates the age of its documents by division.

PRIMARY INDUSTRY
(a) Workload would more than double. Combined with the possibility of a
shorter period for replies, it would make the legislation unworkable unless
there were substantial increases in staff.
{b) Less than 10%,
(¢} (i} 20%, (ii) 40%, (iil) 39%, (iv) 1%.

PRIME MINISTER AND CABINET

(a) Possibly the workload would double. In particular, if access to policy papers
was allowed, the demand could be heavy and the material would require
vetting in order to decide whether there should be deletion or exclusion
of exempt matter in accordance with clause 20 of the Bill.

{b) No information stored cn compater.

(c) Registry files (i} 30 141, (ii) 31 138, (ii1) 95 000. Cabinet files are
listed separately.

PRODUCTIVITY

(a} The Department has information pre-dating 1976 only in relation to the
Defence Production function. Information on this would probably be
sought from or through the Department of Defence. It anticipates little
demand for prior documents on other areas.

(b) No comment.

(c) Percentages are listed separately for the Department, the Patents Office
and the Industrial Research and Development Incentives Board.

SCIENCE AND THE ENVIRONMENT

The Department has a rather limited clientele in a number of selective services.
Because of the nature of the material provided by these areas, no more than a
moderate increase in demand would be expected under Freedom of Information
legisiation.

SOCIAL SECURITY

The Department currently holds an enormous amount of material. However, it is
difficult to guantify the likely public demand under the Freedom of Information
legislation. Morcover, even though the Bill, as currently drafted, excludes prior
docurnents from access, it would not be possible for the Department to refuse
an individual access to papers on his person files even though some were created
before the enactment of the Bill, ‘

SPECIAL TRADE REPRESENTATIVE &
The Department is relatively new, is performing a specialised function and has a
very small establishment. It anticipates few requests under Freedom of Information
legislation.

TRADE AND RESOURCES
The Department would have some problems in ascertaining whether it still held
or ever had held certain documents because of the different identies which it has
had. ‘If unrestricted access to retrospective material was to be sanctioned it would
undoubtedly increase workloads.’

464



TRANSPORT

(a) It could be assumed that there would be a very much higher demand for
information in the carly phase of the Act’s operation but that the effect
of this would decline at an accelerating rate over a period of about two
years. This sitvation would not be affected by the extent of back-dating.

{(b) No comment.

(¢c) (i) 45%, (ii} 30%, (ii) 20%, (iv) 10%.

TREASURY

An informal guess is that the demand might be double that for current documents.
It is not possible to estimate the age of documents held but it shculd be nated
that all Treasury docnmentation is held permanently and is never destroyed.

VETERANS' AFFAIRS
(a) Generally, past documents would be required to understand documents
which would be made available as envisaged by the Bill,
(b) 1%,
(¢} (i) 24%, (ii) 22%, (i} 34%, (iv) 20%.

Staturory Authorities

AUDITOR-GENERAL
(a) If the Bill includes prior documents, probably the full-time services of a
Class 9 officer would be required, at least for the first year. Auditor-
General expects few requests under Freedom of Information legislation,
(b) A small amount of data is stored on computers.
{(c) (i) 50%, (ii) 30%, (i) 20%.

AUSTRALIAN BROADCASTING TRIBUNAL

The Tribunal expects the Freedom of Information legislation to have little or no
effect on its activities.

AUSTRALIAN BUREAU OF STATISTICS
(a) There would be a significant increase in demand if prior documents were
accessible. An estimate would be 5-10 man-years of effort in the first
year of the law’s operation, 2-5 man-years in the second year and 0-2
man-years in the third.
{(b) 5% of relevant material is computer stored.
(c) (i) 75%, (ii) 15%, (iii) 10%, (iv) negligible.

AUSTRALIAN ELECTORAL QFFICE

There could be a substantial increase in the requests received from academic
institutions and students. Some election records date back to the early 1900s. An
estimate of staff numbers needed to satisfy this expected demand has not been
made.

AUSTRALIAN GOVERNMENT RETIREMENT BENEFITS OFFICE

It is anticipated that the bulk of requests will be from individuals who are members
of the various schemes seeking information about their own cases that is not
already available. These fall into two categories: (a)} medical examination reports
and (b) computer history records. Unless a charge is made, imposing a deterrent,
there could be up to 10 000 requests p.a. to see or be provided with a copy of
this material. If the Bill also gives access to prior documents, the requests could
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double in the first instance, There could also be problems with referrals where
other agencies held the reports. AGRBO has provided total figures on files and
other records held by the Department.

AUSTRALIAN TAXATION OFFICE
{a) It has been the Office’s practice to provide as much information as possible
to the public at large. No increase in routine requests is expected and
probably the total number of requests would not be excessive, at least
in early years.
(b) 20-25% stered on computer.
(c) (i) 20%, (ii) 49%, (iii) 26%, (iv) 5%.

INDUSTRIES ASSISTANCE COMMISSION

It is not expected that Freedom of Information legislation wiil produce any signifi-
cant increase in demand.

INDUSTRIAL RELATIONS BUREAU
(a) Due to publicity and public interest in its establishment and role, the
Bureau would expect a substantial demand for prior documents especially
those related to the most recent past (1977 and 1978).
(b} A negligible proportion of documents is stored on computer.
(c) (i) 46%, (ii) 26%, (iii} 22%, (iv) 6%.

PUBLIC SERVICE BOARD

(a) The Board cannot make any objective estimate of increased demand it
access to prior documents were available. If demand was concentrated
on material less than 5 years old, the area (i.e. number of files) within
which information would have to be researched would be increased by a
factor of five or six.

(b) The Board has not estimated the proportion of information held on com-
puter in respect of its own office: it would be negligible.

(¢) (1) 17%, (ii) 23%, (iii) 60%.

TRADE PRACTICES COMMISSION
(a)} This would mean an increased workload,
(b) None of the Commission’s primary documentation is stored on computer.
{c) All of the current Commission’s docurnents are less than 5 years old:
documents inherited from the previous Commission date back to 1967.

Question 4:

What is the anticipated impact on staff resources if decisions on request for access were to
be notified within
(a) 60 days, {(b) 28 days, or (¢} 14 days?

Departments

ABORIGINAL AFFAIRS
{a) No comment.
(b} Would be difficult until impact of legislation was ascertained but would
settle down.
(¢} Would not necessarily cause a need for extra staff but could cause pressure
from competing priorities.
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ADMINISTRATIVE SERVICES
(a) Preferred.
(b) Since the Department is decentralised and has diverse functions it would
be difficult to satisfy this deadline in terms of the logistic aspect alone.
(c) . . . the greater the reduction below 60 days, the greater would be
the demands on departmental resources which could only result in a greater
allocation of staff to meet the requests for information.’

ATTORNEY-GENERAL'S
Additional staff would be required. The number would depend on the number and
pattern of requests. The workload on senior staff would be increased as response
time diminished.

(a) Up to 14 extra staff would be required.

(b) Additional resources to (a).

(¢} Additional resources to (b}.

BUSINESS AND CONSUMER AFFAIRS
(a) May prove manageable.
(b) Would be difficult unless inordinate resources were deployed.
(c) Impossible, on basis of experience with AAT Act,

CAPITAL TERRITORY
(a) The only possible period in light of existing staff resources though
Department would make every effort to comply with the request as soon

as possible.
(b) Full consideration and response within 28 days requires diversion of

staff resources.

(¢} —
DEFENCE
The impact on staff resources is unpredictable. However, any period shorter than
60 days would impose a correspondingly heavier administrative burden which
could mecessitate more staffing resources at the operational level and also impinge
on the other functions of senior policy officers who would be required to review
documents. The geographical spread of the Department and the Defence Force
presents substantial communication problems if a period less than 60 days were
implemented.

EDUCATION

Twenty-cight days ‘would be ample in the vast majority of cases’. However, there
would be problems if there was a great demand during peak processing periods
(December to April).

EMPLOYMENT AND YOUTH AFFAIRS
(a) (b) Bulk of requests would probably be for access to personal records
and could be handled, with most other more formal requests for infor-

mation, within 28 days.

(¢) Department estimates a 10% increase in workload with requirement for
additional staff of from 2.5 to 7 in year 1 and from 1.5 to 2.5 in
subsequent years.

FINANCE
(2) Even the 60-day limit is going to require a re-arrangement of priorities
and an increase in staffing. The busiest areas would be PRA administration

and ex-gratia payments and waivers.
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(b) If the response time was 28 days, at least one additional position would be
required in ex-gratia payments and waivers,

(¢) Full-time positions would be required to answer all requests. This would
mean one additional position in PRA and two in ex-gratia payments and
waivers plus one for each Division—a total of 8 additional positions.

FOREIGN AFFAIRS

The time taken to answer a request would depend on its nature. A 60-day
response time is regarded as reasonable. The Department would generally wish
to clear its books as soon as practicable anyway but a 60-day period provides
enough latitude for unexpected contingencies.

HEALTH
Unless there were additional resources to handle requests, the majority of requests
could not be handled promptly, regardless of statutory deadline.

{a) Endorsed.
(b} Doubtful for some requests regardiess of reasonable resources.

{¢) Impracticable,

HOME AFFAIRS
{a) All questions have been answered on the assumption of a 60-day limit;
additional staff as indicated would be required.
{b) This would not affect staff levels much but would affect other priority tasks
in Archives and should be manageable in the Office of Women’s Affairs,
{c) This would place considerable strain on Archives even with augmented
resources while it would affect priorities in other areas.

HOUSING AND CONSTRUCTION
(a) Requests could be dealt with in this period provided that the Department
can establish a separate freedom of information unit staffed by a class 10,
2 class 9s, 4 class 7s and 4 extra staff in central and regional registries,
(b) The result could be to treble the effect on resources.
(¢) Impracticable except for the simplest inquiries.

IMMIGRATION AND ETHNIC AFFAIRS
The Department did not comment on this question.

INDUSTRY AND COMMERCE

(a2) While this period is a necessary upper limit, in cases of complex requests
the Department would always attempt notification as soon as possible.

(b) Difficulties in complying, particularly where complex requests are involved.

(¢} Difficult.

INDUSTRIAL RELATIONS
{a) The Department implies that it could cope with a 60-day response period
without additional staff,
(b) The appointment of ‘responsible officers’ in Canberra and Meibourne
would be required; severe pressure would be imposed on Branch Heads.
(c) Specialist officers, full-time, in Canberra and Melbourne would be required
but the Department would not be able to meet a 14-day limit in more than

a few cases.

NATIONAL DEVELOPMENT
If reduced response periods were imposed, this would make necessary either an
increase in resources or a re-ordering on priorities within the Department.

(a) Preferred option.
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(b} The increase in workload would be substantial though not as drastic as -
if the limit were 14 days.

(c) This would double the workload involved in implementing the legislation.
It would deploy staff needed for the mainstream of the Department’s work.

POSTAL AND TELECOMMUNICATIONS

(a) No problems.

(b) Would be possible though there could be some difficulties if requests were
made to Regional Offices and authority to release was only available from
Central Office.

(¢) Would only be possible with an increase in staff (at least two) because of
the widespread geographical location of the Department.

PRIMARY INDUSTRY
{a) Reasonable. The applicant has recourse 1o the Ombudsman if any delay

appears inordinate.
(b) Would mean an unacceptable situation where freedom of information

requests ‘would take precedence over all current work except ministerial
and other priority tasks’. Would require 5 extra staff.
{c) Impracticable.

PRIME MINISTER AND CABINET

Any period shorter than 60 days means that senior staff will have to forego work
on current policy responsibilities in order to concentrate on requests for clearances.
Referrals from other departments would be difficult to cope with in less than 60
days from the date of first receipt if there was any delay in initial referral. If
resource time was less than 60 days, additional senior staff would probably be
needed.

PRODUCTIVITY
(a) Regions: 3—6 staff; Central Office: another 2,
(b) Regions: no change; Central Office: 1 additional position,
(c) Regions: no change; Central Office: 2 additional positions.

SCIENCE AND THE ENVIRONMENT
On the basis of additional 1% increase in resources:
(a) No problem.
(b) Most decisions could be managed.
(¢) Timescale could be met with one or twe extra staff.

SOCIAL SECURITY

The Department has different categories of information, viz., personal information,
manuals of instruction and policy and administrative data, for which different time
limits would be appropriate.

(a) Within existing resources, this limit is necessary with regard to supply of
policy and administrative data. It is a necessary maximum for the supply
of amendments to manuals,

(b) —

(c) This period is desirable for the supply of personal information although
logistics problems may sometimes arise.

SPECIAL TRADE REPRESENTATIVE

Because the Department’s establishment is a small one, if there is a greater
demand for information than anticipated, the impact will be considerable. It will
be even greater if the response period is shortened to 28 or 14 days.
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TRADE AND RESQURCES

‘If the time to comply with requests for information were to be progessively
shortened, clearly this would have an impact on present staff resources; either
necessary day-to-day activity would have to be correspondingly deferred or more
staff obtained.’

TRANSFORT
The Department offered no comment.

TREASURY
{a) Five extra staff (plus probably about 3 support staff),
{b) Eight extra staff (6 support staff).
(c) Fourteen extra staff (12 support staff),

VETERANS' AFFAIRS

Based on predictions of future workload and adequate staff,
{a) Little adverse effect on the Department’s operation.
(b) Possible on most occasions.
(c) Difficult.

Statutory Auihorities

AUDITOR-GENERAL

Assuming the Bill does not cover prior documents:
(a) No increase in staff resources.
{b) Probably no increase in resources.
{c) One full-time officer.

AUSTRALIAN BROADCASTING TRIBUNAL
The Tribunal expects the Freedom of Information legislation to have little or no
effect on its activities.

AUSTRALIAN BUREAU OF STATISTICS

On the assumption that ABS will not be inundated with requests:
{a) Satisfactory,
(b) Probably practicable.
(c) Difficult. Would require greater use of senior staff.

AUSTRALIAN ELECTCRAL OFFICE
The length of time will depend upon the staff rescurces which can be applied,
how complicated the request is and so on, However, the provision of information
should not be allowed to interfere with the performance of the Electoral Office’s
specific statutory functions.
AUSTRALIAN GOVERNMENT RETIREMENT BENEFITS OFFICE
Assuming additional staff was provided, as outlined in answer 2.
{a) Would be necessary for more complex requests and transferred requests.
(b) This would be feasible for straightforward requests, not including prior

documents.
(¢} Impracticable: would require re-ordering of priorities at the expense of
‘other essential work and additional staff,

AUSTRALIAN TAXATION OFFICE
{a) The majority of information requests now take about 5-7 weeks to answer.
{b} Totally unreasonable with existing resources. Diversion of resources would
detract from tax-collecting function,
(c) Totally unreasonable with existing resources.
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INDUSTRIES ASSISTANCE COMMISSION
The Commission expects the legislation to have little impact on its operations.

INDUSTRIAL RELATIONS BUREAU
(a) 4 full-time, 4 part-time staff.
(b} 12 full-time staff.

(¢} Impracticable.

PUBLIC SERVICE BOARD
Work or decisions taken under a statutory deadline, especially if the period is
relatively short, will result in a distortion of work priorities and impose a heavy
burden on senior officers and their staff. It would also necessitate a significant
increase in clerical staff.

{a) Favoured.

(b) Difficult.

{¢) Impracticable,

TRADE PRACTICES COMMISSION

{a) No comment.
(b) Decisions could be achieved in most cases.
(c) The extra burden would require about 5 additional full-time staff.

Question 5:

On the basis of the department’s experience of requests for information at present, what is
the anticipated annual number of requests under the Freedom of Information legislation?

Departments
ABORIGINAL AFFAIRS
Has no accurate statistics. Does not expect a great volume.

ADMINISTRATIVE SERVICES
Tt is expected that initially requests under the legislation would be about 1000 p.a.

ATTORNEY-GENERAL'S
The level of requests will fluctuate depending on whether there is a contentious
issue currently under scrutiny. The estimate is at least 3000-5000 requests p.a.

BUSINESS AND CONSUMER AFFATRS
Has not kept statistics. Probably would not help anyway since it is too difficult
to assess the likely effect of the Bill.

CAPITAL TERRITORY

No accurate statistics but amounts to hundreds per month, Department unable to
make any accurate forecast as to the proportion of requests that would arise from
the Bill. Topical areas where manuals would not be enough and applicants would
seek access to files include: the ratings area; housing; transport, welfare and
municipal management,

DEFENCE

Past experience is not a reliable guide to estimating anticipated annual numbers
of requests under Freedom of Information legislation especially as the Department
supplies information through a wide variety of channels.

EDUCATION
The majority of requests would be from existing or potential beneficiaries of
student assistance schemes administered by the Department while there would
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be some from education interest groups. With regard to the former, there are
now about 250 000 inquiries p.a. Any appreciable increase (e.g. 5-10% ) would
require additional staff.

EMPLOYMENT AND YOUTH AFFAIRS
Current experience does not provide an appropriate guide to estimate probable
number of requests under Freedom of Information legislation. Estimates in
response to question 2 based on an annual throughput of 2 million employment
and training records and on the assumption of a high rate of requests for access
(25% in year 1, 10% in subsequent years} or a low rate (10% and 5%
respectively).

FINANCE
The Department currently receives 2000 ministerial representations p.a. A con-
siderable number of these could be covered under the Freedom of Information
legislation, e.g. 500 requests p.a. requiring a detailed response or refusal.
However, too much uncertainty is involved to predict accurate figures.

FOREIGN AFFAIRS

The Department already provides a lot of information to inquiries from a wide
cross-section of the community. Any increase arising from the Freedom of
Information Bill is difficult to forecast. Could be of the order of 300 to 400
requests p.a. Requests for access are likely to be more onerous than requests for
information and the workload may be disproportionately spread over the Depart-
ment. Also, there will be inquiries on matters affecting individuals and another
category on broader policy issues, e.g. from academic researchers.

HEALTH
The present best guess is that about 16 000 additional requests may emerge in
Central Office.

HOME AFFAIRS :
The Department provided annual statistics which were admittedly incomplete.
They were—ministerial correspondence (2100); patliamentary questions (114);
Shopfront (3000); Women’s Film Fund {300).

The anticipated increases were: Archives—substantial; Office of Women's
Affairs (350-400 requests p.a.); Sports and Recreation Branch (20 p-a.);
Administration of National Estate—some increase; and a flow-through to sup-
porting areas in management arca.

HOUSING AND CONSTRUCTION
The Department anticipates that the current number of requests (about 10 000
p-a.) will increase by about 10%, i.e. there will be about 1000 inquiries p.a. as
a result of the Frecdom of Information legislation. Most of these will be routine
but a significant number (about 100 p.a.) may be very much more complex and
fall into the category of disclosure of specific documents. ‘It is possible that in the
order of 10% of decisions will result in appeal actions and therefore involvement
of senior Second Division officers would be significant in some actions,’

IMMIGRATION AND ETHNIC AFFAIRS

The Department expects requests for information related to a number of subject-
matters. They are: files on applications to immigrate—a feasible figure is 50 000
requests p.a.; ministerial letters related to appeals against decisions—possible
20 000 requests p.a.; files on change of status—possibly 500 requests p.a.; refusals
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of citizenship applications—2000 requests p.a.; refusals of visitor’s permits—
1000 requests p.a.; files on overseas student applications could be more than
30 000 requests p.a,; refusals of grants-in-aid—100 requests p.a.; requests from
researchers—100 requests p.a. It should be noted that sometimes there may be
duplicate requests from the same individual. One could also compare the use of
the Ombudsman---163 complaints lodged in Australia and 12 complaints lodged

overseas last year,

INDUSTRY AND COMMERCE
The Department anticipates that requests for information would number at most
50 to 100 p.a.

INDUSTRIAL RELATIONS

Department receives normally about 50 requests per year. Provided campaigns
against the Department or issue-oriented publicity did not produce unusual peaks
in requests under Freedom of Information legislation, the Department would not
anticipate major increase in the normal level of requests following enactment of
the Freedom of Information Bill.

NATIONAL DEVELOPMENT
Requests are at about the rate of 6000 p.a. to the Information Section. The antici-
pated increase as a result of the Freedom of Information Bill would be 600 p.a.
An unguantifiable additional increase is expected in ministerial correspondence,
etc.

POSTAL AND TELECOMMUNICATIONS

This is impossible to quantify. However, much of the Department’s documen-
tation is already freely available. The Department does not expect much of its
information will be of great interest to the public at large. The Department
should be able to meet additional requests without difficulty.

PRIMARY INDUSTRY
On the basis of current requests, there could be up to 12 500 formal requests
in the first year. If there is major public interest in a particular issue, the figure

would be higher.

PRIME MINISTER ANDY CABINET
Over recent years, some 800 requests p.a. would have been within the perview
of the Freedom of Information legislation had it existed.

The anticipated increase would be at least 1000 requests p.a. In addition, there

would probably be another 1000 requests p.a. by referral.

PRODUCTIVITY
Perhaps abcut 1500 requests p.a. could be expected under the Freedom of Infor-

mation legislation.

SCIENCE AND THE ENVIRONMENT
Apart from information services of the Bureau of Meteorology, the Department

would anticipate about 400 requests p.a.

SOCIAL SECURITY
The Department has not quantified its estimates of increases in inquiries likely
under Freedom of Information legislation. Page 24 of its submission contains

detailed breakdown of current inquiry levels,
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SPECIAL TRADE REPRESENTATIVE

The Department does not expect that there will be any significant change to the
current pattern of requests for information which, at present, is generally con-
fined to ministerial correspondence.

TRADE AND RESOURCES
Any estimate could only be speculative. ‘It is expected that the overall increase
in the Department’s workload could well be substantial.”

TRANSPORT
It would be hard to choose a figure anywhere between 50 to 500 as an estimate
of the likely number of requests for information. If the requests were regular
and about 50 p.a., the impact on people handling the published material would
not be great. However, an increase of 2 or 3 positions may be required if several
hundred requests were received or if the flow of requests was not regular.

The impact on the Department generally would be diffuse and might result in
the need for an increase of stafi depending on the number and nature of requests.

TREASURY

The freedom of information demand could be of the order of 600 requests p.a, or
12 requests per week. This includes ministerials and ‘raw-source’ information.
Specialised researchers could take the demand up to 20 per week though the
latter could, to some extent, be ‘event-orientated’.

VETERANS’ AFFAIRS
The annual number of requests is anticipated at about 6000,

Starutory Authorities

AUDITOR-GENERAL

At present the Office receives about 20 requests p.a. It would anticipate 100 to
150 requests p.a. under the Bill.

AUSTRALIAN BROADCASTING TRIBUNAL

The Tribunal expects the Freedom of Infermation legislation to have little or no
effect on its activities.

AUSTRALIAN BUREAU OF STATISTICS

At a rough guess, the Bureau estimates 300 requests in the first year and 200
requests p.a. thereafter.

AUSTRALIAN ELECTORAL OFFICE

There is no data on which to base reliable estimates. It notes, ‘If only 1% of
electors each year were involved, there would be 86 000 index inquiries’. The
Office anticipates large numbers of requests from peaple inquiring about the
index, ‘commercial’ inquiries (e.g. insurance companies, debt collection agencies)
and researchers.

AUSTRALIAN GOVERNMENT RETIREMENT BENEFITS OFFICE

It is expected that AGRBO will receive about 10000 requests p.a. This figure
would initially double if access were also given to prior documents,

AUSTRALIAN TAXATION OFFICE
The Office has well-established regional inquiry facilities already (2635 officers
nationally). In addition, the equivalent of some 80 officers respond to some

4000 written inquiries p.a.
Tax has not estimated the likely number of requests under Freedom of Infor-

mation Jegislation but anticipates a heavy appeal workload.
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INDUSTRIES ASSISTANCE COMMISSION

The Commission does not expect that the Freedom of Information legislation will
cause any significant increase in the amount of requests for information, either
in relation to particular or general inquiries. It is expected that the majority of
requests will be readily answered by reference to the Commission’s reports and
other published information,

INDUSTRIAL RELATIONS BUREAU

The Bureau has provided a detailed breakdown of complaints and requests for
information received during the 1977-78 financial year. It estimates additjonal
requests under Freedom of Information legislation at 600 p.a.

PUBLIC SERVICE BOARD
The Board and its offices currently respond to about 10 000 ad hoc requests for
information p.a. Most of these require individual written responses.

The Board estimates an increase of 20-50% in this figure under Freedom of
Information legislation.

TRADE PRACTICES COMMISSION
The Commission currently receives about 2000 formal requests for information
p.a. There are also oral inquiries, The Commission expects about 2000 additional
requests p.a. under Freedom of Information legislation.

Question 6:

‘What consideration, if any, has been given to the staff levels at which officers will be delegated
power to grant and/or deny access to information under Freedom of Information legislation?

Departments

ABORIGINAL AFFAIRS
At Central Office, the Branch Head (Level 1} will approve or deny access to
information with the Division Head or Deputy Secretary responsible for reviews

under clause 38 of the Bill.
In the regions, the decision-maker will be the Regional Director except where

reference to Central Office is required.

ADMINISTRATIVE SERVICES
Initially, approval to grant or deny access would most likely be given at Branch
or Division Head level.

ATTORNEY-GENERAL'S

Initially, a decision to grant or deny access would be made at least at 2nd Division
level. The decisions in contentious matters could rest with Division Head, a
Deputy Secretary or the Permanent Head.

BUSINESS AND CONSUMER AFFAIRS

Due to the sensitivity of the information, would have requests centrally handled
by the Administrative Review Section of the Legislation Branch in consultation
with ‘line Branch’ officers. The delegated decision-maker would be at least at
Director {(Class 11) level and in cases of disagreement would be referred to a
more senior level,
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CAPITAL TERRITORY

These decisions would be made by the Minister, the principal officer of the depart-
ment or by an authorised officer. No detailed consideration has been given and
no decisions made as to the level of authorised officers for this power, It would
probably be delegated to the officer responsible for the function or area to which
the document sought refers, i.e. Section Head (Class 10-11) or Branch Head
(Level 1).

BEFENCE

This has not yet been determined, Since the respondent will need to be aware of
and recognise both the implications for release and the overall defence, national
security and freedom of information considerations, the decision will have to be
made by an officer at high level.

EDUCATION

Guidelines for the availability of particular categories of information would be
developed by Central Office. Eventually, delegations for the release of information
could be issued to State offices. Delegations for denial of access may need to be
at a higher level, possibly Class 10 or equivalent. Subsequent review/appeal
action may absorb time of senior staff.

EMPLOYMENT AND YOUTH AFFAIRS
With regard to CES matters, Class 11 level in Central Office and Class 8 level at
Regional Offices.

With regard to other matters, Branch Head (Level 1) in Central Office, and
Branch Head (Level 1 to Class 7) in the Regions.

FINANCE

A general delegation to approve release of information might be placed at Branch
Head level although the release of freely available documents might be placed
at Class 8 level. For cases falling within the exemption clauses, decisions could
be at Branch or Division Head level. For the most sensitive cases, the decision
would be with the Secretary.

FOREIGN AFFAIRS

The Department envisages establishing a Section within the Public Affairs and
Cultural Relations Division with a structure of one Class 11 (Section Head), a
Class 9, a Class 5 or 6, a Clerical Assistant/Registrar and a Stenographer. The
Section would act principally as a co-ordinator of the distribution of requests and
of the answers from the relevant Branches. The Department would provide
accommodation for counter inquiries and for training of the staff to be involved.

HEALTH

Probably the powers to grant or withhold information would be delegated to the
Commonwealth Directors of Health in all States, First Assistant Directors-General
in charge of Divisions and Directors of outrider bodies.

HOME AFFAIRS

Officers handling freedom of information matters within the Department will be
at Class 9-11 (3rd Division) level. Decisions under the legislation will require
the authorisation of a 2nd Division officer. Those handling Archives duties arising
out of freedom of information inquiries directed to Departments will be classified
at the level appropriate to their duties.
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HOUSING AND CONSTRUCTION

It is anticipated that senior Third Division officers will grant access in accordance
with departmental guidelines and will also be responsible for initial recom-
mendations on exempt documents. Initially, the final decision whether to deny
access to information will be delegated to one Division Head (First Assistant
Secretary) in Central Office.

IMMIGRATION AND ETHNIC AFFAIRS
Initially, denial of access would be delegated to Assistant Secretaries and above
in Central Office, to Regional Directors in the State offices and to senjor migration
officers in overseas posts.

Aauthority to grant access would be delegated to section leaders in Central Office
{Class 11), to Assistant Regional Directors in State offices (Class 8 to Class 11)
and to the senior migration officer in overseas posts.

INDUSTRY AND COMMERCE

Initially, decisions on access would be delegated no lower than Divisional Head
level, i.e. at and above Level 3, Second Division.

INDUSTRIAL RELATIONS

Central Office Branch Heads could decide most cases: refusal of access would be
delegated only to First Assistant Secretaries or the Deputy Secretary. State offices
would not be delegated authority to release material under freedom of information.

NATIONAL DEVELOPMENT
Initially, responsibility would be delegated to Second Division officers.

POSTAL AND TELECOMMUNICATIONS

‘It is intended to delegate to the most junior level of officer the power to grant
access to identified documents. Requests for documents not identified for general
release will be forwarded to Central Office . . . for decision on granting
access. This decision will be made at Clerk Class 10 level. A decision to deny
access will be made by a Second Division officer.’

PRIMARY INDUSTRY

Initially, the decision would be at least at Branch Head level (2nd Division,
Level 1). With experience, decisions on routine requests could be delegated to
Section Head (senior 3rd Division) level.

FRIME MINISTER AND CABINEY
Probably delegation to grant access would be limited to Senjor Advisers (Class 11)
and Branch Heads. In addition, the Secretary to the Executive Council and the
Secretary of the Department would be involved in particular cases because of their
prescribed responsibilities under the Bill,

PRODUCTIVITY
The Department has not considered the matter.

Access would probably be granted at about the level of Central Office Co-
ordinator. Refusals would initially be limited to the Permanent Head and/or
‘Secretarial line officers’.

SCIENCE AND THE ENVIRONMENT

The matter is under review.
Delegations would probably rest at Branch Head level with some devolution
dependent on the nature of requests,
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SOCIAL SECURITY

With regard to the preparation of the Manuals of Instruction, where part of the
manual will contain exempt material, the determination of exemption will prob-
ably follow the present procedure where the decision is made either by the
relevant First Assistant Director-General or by the Director-General. This will
also apply to policy and administrative data. Authority to grant access to personal
information would be delegated to either review officers or office managers.

SPECIAL TRADE REPRESENTATIVE
The Department offered no comment.

TRADE AND RESOURCES

Because it is impossible to assess what kind of requests will be made under the
Freedom of Information legislation, it is impossible to categorise at what level
access would be granted or denied. Initially, probably considerable time of senior
officers would be involved.

TRANSPORT

The authority to grant access will be given to Assistant Sccretaries and Assistant
Directors in Regional offices; the authority to deny access will be given to First
Assistant Secretaries and Directors of Regions,

TREASURY

The Department would establish a co-ordinating section/sub-section to process
freedom of information requests, consisting of an officer in charge (Class §-10),
a second in command and a number of support staff. Refusal of access would
require Division Head clearance, at least initially.

VETERANS' AFFAIRS

In the Regions, the autherity to grant access should be with group leaders
(Class 5-8) and to withhold it with the Regional Managers or Assistant Managers
(Class 9-11). At Central Office, the granting of access would be at Section
Leader level (Class 8-11) and denial of access would be vested in Division
Heads.

Statutory Authorities

AUDITOR-GENERAL
‘The special independence and responsibilities of the Auditor-General are such
that no delegation of his power is envisaged in the short term.

AUSTRALIAN BROADCASTING TRIBUNAL
The Tribunal expects the Freedom of Information legislation to have little or no
effect on its activities.

AUSTRALIAN BUREAU OF STATISTICS

This responsibility should be with line managers. In Central Office this would
be the Director (Class 11) level, in State Offices, at the Director (Class 9) level.
Initially, however, Central Office would handle requests and decision making
would be at Assistant Statistician level.

AUSTRALIAN ELECTORAL OFFICE

Initially, politically and electorally sensitive matters including individual privacy
should be decided on a ‘case by case’ basis by a senior officer—probably at
Class 8 to 10, Third Division,
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AUSTRALIAN GOVERNMENT RETIREMENT BENEFITS OFFICE
The level of staff will depend on the nature of the material for release.
(a) The kind of information currently made available to an individual about
his own case will continue to be provided in writing signed by officers in
Class 6-8 range.
(b) Information not presently provided to an individual will be authorised by
Class 9 level or above.
(c) Request for information other than by an individual about his own case
will be handled at Class 10-11 level or above.
(d) Only Level 1 officers and above will have authority to deny access.

AUSTRALIAN TAXATION OFFICE

No formal consideration has yet been given to staff levels at which decisions
weould be taken. By analogy with responses to inquiries at present decisions would
probably be at least at Level 1, Second Division.

INDUSTRIES ASSISTANCE COMMISSION

In view of the small effect expected, the Commission has not considered it
necessary to make formal arrangements at this stage on delegations to grant or
deny access to its information.

INDUSTRIAL RELATIONS BUREAU
Duc to the sensitive nature of the subject-matter, initially decisions on access
would be made at Director or Deputy Director level. Later, it could be delegated
to State Executive Officer level (i.e. NSSW., Vic.—Level 1, 2nd Division; other
Regions—Classes 9 and 8, 3rd Division).

Also, of the number of refusals, some could be expected to go to the Adminis-
trative Appeals Tribunal. This could mean one full-time position in the Central
Office.

PUBLIC SERVICE BOARD

Initially, where the matter has significant implications for the Board, Board
members may have to make the decision. Once the impact of the legislation has
been assessed, ‘routine’ requests can be handled by relatively junior clerical staff
while more complicated decisions would need to be taken at least at Second
Division/Regional Director level.

TRADE PRACTICES COMMISSION

Initially decisions on access will be taken by relatively senior officers in Canberra
{Second Division or perhaps senior Third Division Tevel),
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Responses received to 35 questions placed on notice by Senator Alan Missen on
5 April 1978, seeking access to reports and documents heid by

Appendix 5

the Commonwealth Government

Quest.  Minister Department Answer in
No. responsible responsible Subject matter Hansard Response Comment
3i8 Fraser Prime Minister  Continenial Airlines: 9.5.78 Disclosure Disclosure would be ‘prejudicial to the
and Cabinet Submission to United States Page 1535  refused international relations of the
Commonwealth’.
319 Fraser Prime Minister  Seas and Submerged Lands 9.5.78 Disclosure ‘Internal working documents .
and Cabinet 1DC Report Pages refused are not normally available for public
1535-6 access’.
320 Fraser Prime Minister  Unemployment Benefits IDC 9.5.78 Disclosure As above.
and Cabinet Report Page 1536  refused
321 Fraser Prime Minister  Counter Staff Services IDC  9.6.78 Access Can study Report once Cabinet has i
and Cabinet Report Page 2797  granted finished with it,
322 Peacock Foreign AfTairs  Survey of Japan 1.6.78 Access granted  Complete access would be a breach of
Pages to summary ‘confidence’ and ‘contractural
2317-8 only obligations’.
323 Fraser Prime Minister ~ Number of Inter- 4.5.78 Disclosure It is convention not to answer such a
and Cabinet departmental Committees Page 1418  refused question.
324 Ellicott Home Affairs “Commenwealth Police 15.8.78 Access granted  Complete access would ‘prejudice the
Report on Christmas Island Pages 38-9  to precis only investigation of a breach of the law’,
325 Withers now  Administrative  Museums and Libraries IDC  12.10.78 Disclosure Access will not be allowed while the
Chaney Services Page 1301

Reports

refused

Government is considering the reports.
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Quest.  Minister Department Answer in
No. responsible responsible Subject matter Hansard Response Comment
326 Sinclair Primary Cheynes Beach licences 15.8.78 Access granted  Previous denial was reconsidered.
Industry Page 39
327 Street Employment Pub]ic Service Board Report 9.5.78 Disclosure ‘Advice furnished to Ministers by public
and Industrial on Government Pages refused service advisers R should
Relations Administration 1536-7 remain confidential’.
328 Street Employment Instructions of eligibility 22.8.78 Disclosure This matter should bc pursue_d with
and Industrial criteria for unemployment Page 280 refused the Minister for Social Security.
Relations benefits
329 Nixon Transport IDC Report on Transport 12.8.78 Disclosure ‘It contains reference to Cabinet
Funding Page 496 refused deliberations’.
330 Nixon Transport ANR Report on accidents 10.10.78 Access granted  Complete access would have an
Page 1169  to edited report ‘adverse effect on staff management
interests of the ANR’.
131 Nixon Transport Duty Free Shop Tenders 12.8.78 Access granted  Previous denial was reconsidered.
and Lease Page 496
332 Nixon Transport McNeil Reports on TAA, 12.8.78 Disclosure Disclosure ‘could disadvantage the
Qantas and ANR Pages refused undertakings in their commercial
496-7 operations’.
333 Guilfoyle Social Security  South Sea Islanders [DC 23.8.78 Access granted  Previous denial was reconsidered.
Report Page 351
3134 Howard Treasury Report on Proportional 19.9.78 Disclosure 1t is not ‘appropriate that they should
Income Tax Page 732 refused be publicly released’.
335 MacKellar Immigration Handbook of Hate 9.5.78 Disclosure ‘There was no intention that the
and Ethnic Page 1537  refused material should be published’.

Affairs
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T 15.8.78

336 Viner Aboriginal Report on the Redfern Request not *There was no Departmental Report’
Affairs Aboriginal Medical Centre Page 39 granted on this specific topic.
337 Hunt Health Medibank Review 15.8.78 Disciosure ‘Policy advice from officials to Ministers
Committece Reports Pages 39--40 refused on a matter of Government Policy such
as this should not be publicly disclosed’.
338 Staley Postal and Tele- IDC Report on FM 12.8.78 Disclosure The Report ‘is an internal working
communications Broadcasting Page 497 refused document prepared for the Govern-
ment’s consideration’.
339 Staley Postal and Tele- ABC Complaint Files 10.10.78 Disclosure Access ‘would interfere unreasonably
commaunications Page 1169  refused with the operations of the agency’.
340 Staley Postal and Tele- Report on reason for 17.10.78 Disclosure While report is ‘confidential’, Telecom
communications increase in telegram prices Page 1365  refused pending  will be asked to reconsider its decision.
reconsideration
141 Staley Postal and Tele-  Financial returns furnished 10.10.78 Reguest not There is no record of such a request.
communications to Austratian Broadcasting — Pages granted If requested, Tribunal would decide.
Tribunal 1169-70
342 Staley Postal and Tele- 1DC Report on implemen- 12.8.78 Disclosure While the report is ‘confidential’,
communications tation of the Green Report  Page 497 refused pending may be able to segregate it and
reconsideration  publish part of its contents.
343 Durack Attorney- Pecuniary Interests statement 12.8.78 Disclosure Disclosure ‘would constitute an
General by Australian Broadcasting  Pages refused unreasonable disclosure of the personal
Tribunat Chairman 497-8 affairs of a person’.
344 Adermann Northern Interim Report on N.T. 24.5.78 Access granted  Access was not allowed until the final
Territory Electricity Supply Page 1809 repert was completed.
345 Adermann Northern IDC Report on N.T. 15.8.78 Disclosure The report concerns material ‘prepared
Territory Legislative Assembly Page 40 refused for the deliberative process involved in

the functions of the Government’.
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Quest.  Minister - Department Answer In
No. responsible responsible Subject matter Hansard Response Comment
346 Webster R Science Department submissions on  15.8.78 Disclosure “The submissions had been prepared for
the Antarctic Pages 40-1 refused Cabinet’s consideration . and
. were not available for public
access’.
347 Groom E.H.C.D. Report on Uranium debate  12.10.78 Access granted  The report was ‘confidential’ but ‘can
Page 1301 now be made public’,
348 Fife Business and Submission on Trade 19.10.78 Disclosure ‘The submissions should not be
Consumer Practices Act Page 1496  refused publicly disclosed’.
Affairs
349 Fife Business and Report on six A.C.T. 12.8.78 Disclosure Complete disclosure could ‘affect the
Consumer comparnies Page 498 refused interests’ of those who acted as
Affairs witnesses in the inquiry.
350 Fife Business and IDC Report on application  12.8.78 Disclosure *The report comprised confidential
Consumer of Trade Practices Act Page 498 refused policy advice to the Government’.
Affairs
351 Fife Business and Submission on the Swanson 19.10.78 Disclosure *The submissions should not be
Consumer Report Page 1496  refused publicly disclosed’.
Affairs
352 Garland Veterans’ Submissions on the Toose 22.8.78 Access granted  Access had never been denied.
Affairs Report Page 280

Position as at Monday, 23 October 1978:
Access now granted . .
Partial access granted
Disclosure refused
Disclosure refused pending recons:derauon
Request not granted

All guestions have been answered



Appendix 6

Provisions of Commonwealth Legislation which
restrict access to information*

1. Commonwealth Acts
A Provisions prohibiting or restricting the disclosure of information

Aboriginal Land Rights (Northern Territory) Act, 1976 5.238

Administrative Appeals Tribunal Act, 1975 5.66

Atomic Energy Act, 1953 s5.44-48 (s.5 ‘restricted information’), 52, 53

Audit Act, 1907 s.14C

Australian Capital Territory Taxation (Administration) Act, 1969 5.7

Australian Film Commission Act, 1975 s.43

Australian Science and Technology Council Act, 1978 5.26

Broadcasting and Television Act, 1942 5.1068

Census and Statistics Act, 1905 ss.7, 24

Commonwealth Banks Act, 1959 5.15

Commonwealth Electoral Act, 1918 s5.93 (1) (c), 155 (it}

Crimes Act, 1914 55.70, 79

Defence Act, 1903 5.73a .

Defence (Transitional Provisions) Act, 1949 5.9

Environment Protection {Alligator Rivers Region) Act, 1978 s.31

Export Finance and Insurance Corporation Act, 1974 s.85

Export Incentives Grants Act, 1971 s.8

Export Market Development Grants Act, 1974 .37

Family Law Act, 1975 5.19

Financial Corporations Act, 1974 5.27

Gift Duty Assessment Act, 1941 5.10

Health Insurance Act, 1973 5.130

Home Savings Grant Act, 1964 5,13

Home Savings Grant Act, 1976 s.41

Hospitals and Health Service Comumission Repeal Act, 1978 .9

Housing Loans Insurance Act, 1965 5.45

Income Tax Assessment Act, 1936 s.16

Industrial Research and Development Grants Act, 1967 5.23

Industrial Research and Development Incentives Act, 1976 5.22

Insurance Acts, 1973 ss.74, 126, 127 ‘

Life Insurance Act, 1945 s.57

National Health Act, 1953 5,135

National Parks and Wildlife Conservation Act, 1975 s.17E

Ombudsman Act, 1976 5.35

Patents Act, 1952 5,19 (a), 131

Pay Roll Tax Assessment Act, 1941 s.11

Pay Roll Tax (Territories) Assessment Act, 1971 s.8

Port Statistics Act, 1977 5.7

Postal and Telecommunications Commissions (Transitional Provisions) Act,
1975, 5.37 '

Re-establishment and Employment Act, 1945 s5.70, 71

Reserve Bank Act, 1959 s.16

Sales Tax Assessment Act (No. 1), 1930 5.10

* This list was provided by the Attorney-General’s Department on 5 June 1979,
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Social Services Act, 1947 .17

Social Welfare Commission (Repeal) Act, 1976 5.8

State Receipts Duties (Administration) Act, 1970 5.21
Stevedoring Industry Charge Assessment Act, 1947 s.10
Structural Adjustment (Loan Guarantees) Act, 1974 s.11
Supply and Development Act, 1939 5.25

Taxation Administration Act, 1953 s.14F
Telecommunications Act, 1975 s.82

Telephonic Communications (Interception) Act, 1960 5.5 (3)
Tobacco Charges Assessment Act, 1955 5.10

Trade Practices Act, 5.149

Wool Tax {Administration} Act, 1964 5.8

: Provisions restricting publication of information

Administrative Appeals Tribunal Act, 1975 55.28 (2}, 35 (2), 36, 364, 46 (2)
Administrative Decisions (Judicial Review) Act, 1977 s.14

Atomic Energy Act, 1953 5.62

Aliens Act, 1947 5.6

Australian Citizenship Act, 1948 s5.46a (5)

Australian Industry Development Corporation Act, 1970 5.8A (3)
Banking Act, 1959 ss.31, 59, 61 (3)

Bounties Procedure Act, 1907 s5.6, 9

Census and Statistics Act, 1905 s.20 )]

Commonwealth Electoral Act, 1918 s5.93, 155

Conciliation and Arbitration Act, 1904 5.186

Copyright Act, 1968 s5.163

Courts-Martial Appeals Act, 1955 5,18

Crimes Act 1904, 5.858

Defence (Special Undertakings) Act, 1952 .31

Environment Protection (Impact of Proposals) Act, 1974 ss.11 (5), 14 (2)
Environment Protection (Nuclear Codes) Act, 1978 5.15 (1) (d)
Export Finance and Insurance Corporation Act, 1974 5.32 (3)
Family Law Act, 1975 ss.18, 121

Federal Court of Australia Act, 1976 5.50

Financial Corporations Act, 1974 5.22

Fisheries Act, 1952 5,17 (3)

Health Insurance Act, 1973 5. 106G (4)

Industrial Research and Development Grants Act, 1967 5.38 (2) (c)
Industrial Research and Development Incentives Act, 1976 5.40 (2) (c)
Industries Assistance Commission, 1973 5,33 (5)

Life Insurance Acts, 1945 5,145

National Health Act, 1953 55.73 (4), 1344 (6)

National Labour Consultative Council Act, 1977 5.5 (2) {c)

Patents Act, 1952 35,55, 131

Petroleum (Submerged Lands) Act, 1967 s5.86 (2), 118 (6)

Prices Justification Acts, 1973 5.23 (5)

Primary Industry Bank Act, 1977 s.11

Public Accounts Committee Act, 1951 s.11

Public Works Committee Act, 1969 .23

Racial Discrimination Act, 1975 5.22 (5)

Royal Commissions Act, 1902 s.6D

Trade Marks Act, 1955 5.74 (7)

Trade Practices Act, 1974 55.89 (5)-(5g), 95 (3)-(8), 106 165 (3)
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C: Provisions requiring evidence to be taken or meeting to be conducted in private

Broadcasting and Television Act, 1942 5.19 (2)

Compensation (Australian Government Employees) Act, 1971 5.81 (2)
Conciliation and Arbitration Act, 1904 ss.27 (6), 41 (g}

Customs Act, 1901 s. 183G

Health Insurance Act, 1973 ss.60 (2), 76 (2}, 91 (2), 97 (1), 118 (1)
Home Savings Grant Act, 1976 5.42 (1)

Industries Assistance Commission Act, 1973 5.33 (2)

Insurance Acts, 1973 5.81

National Health Act, 1953 5.123

Nursing Homes Assistance Act, 1974 s5.23 (2), 26 (1)

Public Service Act, 1922 .60 (2)

Trade Practices Act, 1973 5.21 (2) (cf. 5.21 (3) (b))

Repatriation Act, 1920 s.121

Re-establishment and Employment Act, 1945 5.86

Social Services Act, 1947 s.141

Student Assistance Act, 1973 5.29 (2)

2. Statutory Rules
A: Provisions prohibiting or restricting the disclosure of information
Australian Broadcasting Commission (Staff) Regulations, rr.59, 60
Australian Capital Territory Representation Regulations, r.64
Broadcasting and Television Regulations, r.25
Census Regulations, 1.9
Commonwealth Banks Regulations, rr.33, 34
Commonwealth Inscribed Stock Regulations, r.61
Commonwealth Police Regulations, r.19
Electoral and Referendum Regulations, r.34 (1)
Family L.aw Regulations, r.20
Gift Duty Regulations, r.4
High Commissioner (Staff) Regulations, r.88
Income Tax Regulations, r.4
Life Insurance Regulations, r.24
National Security (War Damage to Property) Regulations, r.59
Northern Territory Electoral Regulations, r.127 (1)
Papua New Guinea (Stafl Assistance) (Terms and Conditions of Employment)
Regulations, rr.18, 19
Pay-roll Tax Regulations, r.4
Public Service Regulations, r.35
Public Service (Parliamentary Officers) Regulations, 1r.23, 24
Repatriation (Far East Strategic Reserve) Regulations, r.18
Repatriation (Special Overseas Service) Regulations, r.18
Reserve Bank Regulations, rr.4, 6
Sales Tax Procedure Regulations, 1.35
Statistics Regulations, r.4
Supply and Development Regulations, r.56
Telecommunications (Telecom Australia Stock) Regulations, r.26
Wireless Telegraphy Regulations, r.36
Wool Tax (Administration) Regulations, r.8

B: Provisions restricting publication of information

Air Navigation Regulations, rr.107 (3), 283 (1), 291 (7), 295
Australian Citizenship Regulations, rr.7s (5), 7C
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Australian Military Regulations, r.770

Australian Military (Places of Detention) Regulations, r.11 (2)

Marriage Regulations, r.70 (4)

National Security (Industrial Property) Regulations, r.5

Naval Forces Regulations, r.130

Postal Services Regulations, r.47

Re-establishment and Employment (Allowances and Loans) Regulations,
rr.335, 37

Repatriation Regulations, r.45

Trade Practices Regulations, rr.24, 27 (3), 33

C: Provisions requiring evidence to be taken or meeting fo be conducted in private

Air Force {Courts of Inquiry) Regulations, 1.9
Commonwealth Teaching Service Regulations, r.38
Customs (Quota Orders Review Tribunal) Regulations, r.15
Excise (Quota Orders Review Tribunal) Regulations, r.13
Postal Services Regulations, r.20

Sales Tax Regulations, r.43 (2)

States Receipts Duties Regulations, .17 (2)

Taxation Administration Regulations, r.7
Telecommunications Regulations, 1.20

3. A.C.T. Legislation
A: Provisions prohibiting or resiricting the disclosure of information
Companies Ordinance, 1962, 5.7 (9)
Consumer Aflairs Ordinance, 1973 s.13€
Enquiry Ordinance, 1938 5.38 (3)
Fire Brigade {Administration) Ordinance, 1974 s5.42, 63
Legal Aid Ordinance, 1977 5.92
Legal Practitioners Ordinance (No. 2), 1970 s5.65, 68
Liguor Ordinance, 1975 5.17 (6)
Police (Disciplinary Provisions} Ordinance, 1972 5,16
Prices Regulation Ordinance, 1949 s.8
Statistics Ordinance, 1929 5.7

B: Provisions restricting publication of information

Adoption of Children Ordinance, 1965 s5.49, 50, 59-61, 65

Adoption of Children Regulations, s5.10, 10a (5)

Agents Ordinance, 1968 5.93 (13)

Child Welfare Ordinance, 1957 5.14 (2) {(¢), 14 (3)

Companies Ordinance, 1962 ss.16% (4), 177 (5) (b)

Evidence Ordinance, 1971 s5.83, 85

First Offenders (Women) Ordinance, 1947 ss.3, 4

Inebriates Act, 1900 (IN.S.W.) 5.12

Maintenance Ordinance, 1971 ss.19 (3a), 20 (104)

Mining Ordinance, 1930 s.55

Registration of Births, Deaths and Marriages Ordinance, 1963 ss5.45(3),
51 (4)-(6)

Small Claims Ordinance, 1974 5.18 (2)

Statistics Ordinance, 1929 5.17
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C: Provisions requiring evidence to be taken or meeting to be conducted in private
Agents Ordinance, 1968 5.88 (4)
Landlord and Tenant Ordinance, 1949 5.74
Liquor Ordinance, 1975 s5.31 (7) and (8), 57 (2} and (3)
Milk Authority Ordinance, 1971 s5.18 (4)
Poker Machine Control Regulations, 5.6
Remand Centres Ordinance, 1976 5.25
Sale of Motor Vehicles Ordinance, 1977 5,14
Venereal Diseases Ordinance, 1956 s5.14

4. Applied Impertal Legislation
A: Provisions prohibiting or restricting the disclsoure of information
Naval Discipline Act, 1957 (Imp.) s.34, applied by the Naval Defence Act,
1910 5.34 and Naval Forces Regulations, 1.8

Army Act, 1881 (Imp.) 5.36, applied by the Defence Act, 1903 s.55 and
Australian Military Regulations, .9

Air Force Act, 1917 (Imp.) 5.36, applied by the Air Force Act, 1923 and Air
Force Regulations, r.13

C: Provisions requiring evidence to be taken or meeting to be conducted in private

Naval Discipline Act, 1957 (Imp.) s.61, applied as above
Rules of Procedure (Army), r.63, applied as above
Rules of Procedure (Air Force) r.63, applied as above
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Appendix 7
Witnesses

Submission no.

Agafonoff, Mr A., Chief Finance Officer, Foreign Investment Division, the
Treasury

Aho, Mr A.J, Legal Ofﬁcer Confederatlon of Australian Industry, (Nattonal
Trade and Industry Council)

Alexander, Mr P, W,, Director, Secretarrat and Informatlon Servrces Depart-
ment of Industry and Commerce

Applegarth, Mr P. D. T., President, Umversny of Queensland Pubhc Interest
Research Group .

Aujard, Mr E. M., member of the Humamst Soc:ety of South Australla Inc

Bain, Mr A. A,

Barry, Miss M, M., Comm:ttee Member Austrahan Councrl of Soc1a1 Servrce

Benmett, Mr F. N., Deputy Sectetary, Department of Industry and Commerce

Bergin, Mr A S, Committee Member, Victorian Committee for Freedom of
Information

Blunn, Mr A. S., First A551stant Secretary (Government) Department of the
Capital Terrltory

Bourke, Mr M., Treasurer, Rupert Informatron and Rcferral Servrce and
member of the Freedom of Information Legislation Campaign Committee

Boxer, Mr A. H., Assistant Secretary, Economics Branch, General Financial
and Economic Pohcy Division, the Treasury .

Bowden, Mr I. G., First Assistant Secretary, Publlc Aﬂ'arrs and CuItural
Relations DIVISIOH Department of Foreign Affairs

Boxhall, Mr G. L., Freedom of Information Working Party, Pubhc Servme
Board South Australra .

Branson, Mrs M. A_, South Australlan Counc11 of Socral Servrces Inc

Bray, Mr B,, Actrng Assistant Secretary, Finance and Services Branch, Aus-
tralian Development Assistance Bureau .

Brett, Mr B. B., Executive Director of the Agrrcultural and Vetennary Chem-
icals Assocratron of Australia

Briggs, Mr P. G., Liaison Officer, Vlctorran Commlttee for Freedom of
Information

Broome, Mr J. H,, Actmg Dlrector Admlmstratlve Law Revrew Sectlon
(Government), Department of the Capital Territory

Brudenhall, Mr M. J., President, Library Association of Australla

Bryan, Mr H., Charrman Standing Committee, Australian Advisory Councri
on Blbhographwal Services . .

Brydon, Mr W. H., South Australian Counc1l of Socral Serwce Inc

Burt, Mr J. G, Assrstant Director-General, ADP Branch, Department of
Health . .

Cameron, Mr J. R. A, General Manager Austrahan Councnl .

Clark, Mr L. A, Actmg Chairman, Australian Industrial Research and De-
velopment Incentrves Board .

Codd, Mr M. H., Deputy Secretary, Department of the Pr:me Mrmster and
Cabinet

Cole, Mr D. A, Honorary Secretary, Conservatlon Councrl of South Aus-
tralia Inc. .

Cole, Mr R. W, Chalrman Publlc Servrce Board
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149
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155
30
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83
73
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Submission no.

Colebatch, Dr P. R., representative, Australian Consumers Association . 97
Connolly, Mr B. J., Secretary, Australian Broadcasting Tribunal . . . 142
Cook, Ms J. A,, Women on Welfare Campaign, Adelaide . . . . 113
Coward, Dr D, . . 60

Curtis, Mr L. J,, First Assistant Sccretary, Federal Courts Division, Attorpey-
General’s Department .

Dillon, Mr L. T. . . . . . T TS
Doyle, Mr R. $., Senior Research Officer, Administrative and Clerical Officers
Association . . . . 42

Emerton, Mr I. D,, Deputy Comm.onwealth dmbudsman . .
Engledow, Mr L. W. B., Secretary, Department of Immigration and Ethnic

Affairs . . . . . . ) . . . . . 158
Exley, Miss T. M., Chief Archivist, Australian Archives . . . 74 and 86
Fielding, Mr F. D. O., President, Queensland Council for Civil Liberties . 19
Findlay, Mr R. 1., Assistant Director-General, Policy Secretariat and Legis-

lation Branch, Department of Health . ; . . . . . 83
Fisher, Mr N, W. F., First Assistant Secretary, Division No. 2, Department of

Immigration and Ethnic Affairs . . . . . . . . 158
Friemann, Mr C. H., Assistant Secretary, Department of Productivity, Patent

Office . . i . ) . . . . . . . 58
Gibbney, Mr H. J. . . . . . . . . . . . 56
Goldring, Mr I. L. . . . . . . ] . . . 15
Gradwell, Mr R. L., Federal Secretary, Council of Australian Government

Employee Organisations 3 . . . . . ) . . 8
Grills, Mr P. J., Cabinet Liaison Officer, Department of Home Affairs . ; 73
Harris, Miss J. M. McD., Principal Legal Officer, Australian Broadcasting

Commission . . ) . . . . . . . . 131
Hartley, Mr J. G., Director, Corporate Aflairs, Australian Broadcasting

Commission . . . . . . . . . . . 131
Hedley, Mr A. R., Assistant Secretary (Government), Department of the

Capital Territory . . . . . . . . . . 149
Henderson, Mr W. 1., Director-General, Confederation of Australian Industiy,

(National Trade and Industry Council) . . . . . . . 96
Hill, Mr R. J., Assistant Commissioner, Benefits, Department of Veterans’

Affairs . . . . . . . ; . . . . 115
Horton, Mr A. R., member, Library Association of Australia . . . 9z
Hosking, Ms C. A, spokesperson, Women’s Electoral Lobby (Victoria) . . 7
Hudson, Dr W, J., Editor of Historical Documents, Department of Foreign

Affairs . . . . . . . . . . . . 150
Hunt, Mr C. T., Assistant Commissioner, Public Service Board ) . . 47
Hurley, Mr C., Senior Project Officer, Australian Archives . . . . 74
Jacobs, Mr M. C,, journalist, The Advertiser . . . ) . . 128
Jamison, Mr R., Counsel for South Australian Council for Civil Liberties . 30

Kehoe, Dr M. M., Deputy Chief Director, Medical Services, Department of

Veterans’ Affairs 115
Knight, Senator J. W. . . . . . . . . . . ..
Knox, Miss J., General Secretary, Library Association of Australia . . 95
Lade, Mr B. S., Acting Director, Technical Services Branch, Department of

Productivity . . . . . . . . . . . 58
Lane, Mr L. W., First Assistant Director-General, Management Services

Division, Department of Health . . . . . . . . 83
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Submission no.

Lanigan, Mr P. J,, Director-General, Department of Sccial Security

Large, Mr D. McK., Chief Executive Officer, Policy Division, Postal and
Telecommumcattons Department .

Lawrence, Mr J., Federal President, Australtan Journahsts Assocratlon .

Lewis, Mr S. R Assistant Secretary, Citizenship Branch, Department of
Immrgratton and Ethnic Affairs

McAlister, Mr D. M., Acting First Assrstant Secretary Pohcy Co ord;natron
Department of Defence

McClintock, Ms J., Program Co- ordmator Austra[ian Council of Sociai
Service . . . . . .

MacDonald, Mr H. B FrrstAssmtantSecretary, Cabinet Division, Department
of the Prime thster and Cabinet

McDonald, Mr K., First Assistant Secretary, Management 'md Forergn
Services Division, Department of Foreign Affairs . . .

Mcleod, Mr R. N., Secretary, Public Service Board

Mthchael Dr D. F , Secretary, Department of Home AfTarrs

Mackriell, Mr K. C,, Aasz%tant General Manager (Radio), Australian Broad-
casting Commrssmn . .

Mansfield, Professor B. E. Presrdent Austr“tl:an HtatortcalAssoctatton .

Medbury, Mr K. D. A, Department of Veterans' Affairs, and member of the
Repatriation Commtssion

Mills, Mr R. H., Chijef Executive Ofﬁcer Pollcy Secrctartat Depdrtment of
Defence

Mounic, Mr R. C Executne Drreetor Australian Computer Equipment
Suppliers Assocratron :

Muir, Mr J. W., First Assistant Commlsuoner (Treatment Servwes) Depart—
ment of Veterans Affairs .

Muldoon, Mr J. M., Principal PJ’O_]EL[ Ofﬁcer (Management) Australtan
Broadcasting Commﬁsron . .

Munro, Mr P.

Naulty, Ms M. D., Secretary, Freedom of Informatton Lobby, S A.

Neale, Prefessor R. G., Director-General, Australian Archives

Nettle, Mr C. A., Deputy Director-General, Department of Health .

O'Connor, Mr K. P., Principal Law Reform Officer, Australian Law Reform
Comrmssion . . )

Orlovich, Mr P. Vice- Pre31dent Australlan St)Ctety of Archmsts . :

Orme, Mr W._ J., Executive Member, New South Wales Privacy Committee .

Oswin, Mr J. H. M., Vice-Chairman, Australian Broadecasting Tribunal

Parkinson, Mr N. F Secretary, Department of Foreign Affairs

Payne, Mr E. E., First Assistant Secretary, Policy Division, Postal and TeIe-
communications Department

Pitt, Ms K. J., Research and Media Relat:ons Ofﬁcer Rupert lnformauon and
Referral Servrce .

Polites, Mr G., Director, Nat:ona[EmployersIndustnal Counc1l Confederatton
of Austrahan Industry, Melbourne

Portley, Mr L., First Assistant Director (Mdnagement) New South Waies
Department of Social Security . . .

Price, Dr C.

Quirk, Mr M. J.

Radi, Dr H. .
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117

98
81

158
153

48
159

150
47
73

115

131
12
46
74
83

88
130
87
142
150

98

96

117
143

82
144



Submission no.

Rein, Ms A. E,, Freedom of Information Working Party, Attorney-General’s
Ofﬁee Law Department South Australia . . . .

Richardson, Professor J. E., Commonwealth Ombudsman .

Riddeil, Mr D. V., Editor, The Advertiser, Adelaide

Rowell, Mr R. W ,» Manager, Services Development, Australian Chamber of
Commerce .

Ryan, Mr D. M,, Freedom of Informatlon Workmg Party, Premler ] Depart—
ment, South Austraha .

Ryan, Mr H. J., First Assistant Secretary, Department of Product;vrty

Savas, Mr G., Assrstant Director-General, Department of Social Security

Sczesny, Mr D J., Freedom of Information Lobby, S.A.

Sebastien, Ms A., former Co-ordinator, Women’s Information Sw1tchboard
Adelalde . .

Sharman, Mr R. C,, State lerarlan lerary Board of W. A

Shaw, ProfessorA G L. .

Smith, Mr R. G. A., Acting Frrst Assrstant C{)mmISSIOHEI‘ (Beneﬁts and
Legislation), Department of Veterans” Affairs

Smith, Mr R. J., First Assistant Secretary, Legal and Treatles Dmsron Depart-
ment of Forelgn Affairs

Smith, Mr W. JI., Executive Oi’ﬁcer Council of Australian Government
Employee Orgamsatlons

Stenhouse, Mr C. E., Manager, Corporate PIannmg and Evaluatlon Defence
Service Homes Drvrslon Department of Veterans” Affairs

Stone, Mr J. O., Secretary, The Treasury .

Tange Sir A. H , Permanent Head, Department of Defence .

Taylor, Dr G. D 5., Director of Research Administrative Review Councﬂ .

Taylor, Mr G. J,, The Editor, The Age

Taylor, Mr L. A., Assistant Secretary, Control Branch Department of Immr-
gration and Ethnlc Affairs .

Temme, Mr G. P., Assistant Secretary, Leglslatlon Branch Department of
Defence . .

Tonkin, MrD. G., Member of the Humamst Soc1ety of South Austraha Inc

Torop, Mr .. W., Secretary, South Australian Council for Civil Liberties

Travers, Dr D. B., First Assistant Director-General, Medical Services Division,
Department of Health .

Volker, Mr D., Deputy Secretary, Department of Immagratlon and Ethmc
Aﬁarrs

Wallace, Mr D., Sentor Inspector Plannmg, Research and Inf‘ormat:on Branch
Pubhc Serwce Board

Weate, Mr G. R., Manager, Government and Pubhc Aﬁalrs Dow Chemtcal
{Australia) letted

Wood, Mr J. T. D., Secretary, Rupert Informatlon and Referral Servrce and
Secretary, Freedom of Information Legislation Campaign Committee .

Woodward, Hon. Mr. Justice A. E., Director-General, Australian Security
Intelligence Organisation (in camera) .

‘Wryell, Mr M., Deputy Director-General, Department of Socral Securtty

Yates, Mr L. G., Secretary-General, Austral;an Council of Social Service .

Yeend Mr (now Sir) G. J., Secretary, Department of the Prime Minister and
Cabinet ; . . .

Young, Mr R. J., Commlsswner Publrc Serv:ce Board
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155
128
116
155

58
117

46
113
133

40
115

150

115
124
153
17
158
153
30
83
158
47

123

117
48

159
47



Appendix 8

Individuals and Organisations who made written

submissions to the Committee

Submission no.

Administrative and Clerical Officers Association

Administrative Services, Department of

*The Advertiser’

Agricultural and Vctermary Products Assocratron of AUStl’dhd (AVCA)

Alexander, S. J., Ryde, N.S.W, . . . .

Association Exposmg Pseudo-Religious Cults

Australian Advisory Council on Bibliographical Services

Australian Archives

Australian Archives (Submlssron prepared orlgmally for the Senate Standmg
Committee on Education and the Arts) .

Australian Broadcasting Commission

Australian Broadcasting Tribunal

Australian Chamber of Commerce

Australian Conservation Foundation

Australian Consumers Association (Submission on the Freedom of Informatron
Bill, 1978) .

Australian Consumers Assocratlon (Submrssron on the Archwes B1ll 1978)

Australian Council of Social Service Inc.

Australian Council of Trade Unions

Australian Democrats (W.A. Divisicn)

Australian Finance Conference

Australian Historical Association

Australian Journalists’ Association .

Australian National Airlines Commission (TAA)

Australian National Line

Australian Pharmaceutical Manufacturers Assomdtlon (Submlssmn orxgmally
prepared for the Attorney-General)

Australian Press Council .

Australian Society of Archivists

Australian Wildlife Protection Council

Backhouse, L. H., Chatswood, N.S.W, | .

Bain, A, Admrmstratr»e Oﬁ"rcer at Murdech Unwer51ty and Counc1llor of the
City of Fremantle . . . . :

Ballantyne, L. A., Reservoir, Vrctorla

Berryman, H.

Borthwick, J,, North Perth W, A . .

Bowen, L, (M P.), Deputy Leader of the Opposmon .

BP Australia Limited .

Bubner, D)., North Caulfield, Vlctorra

Business and Consumer Aflairs, Department of

The Canberra Times

Capital Territory, Department of

Capital Territory Health Commission

Charles, A. G., Lurnea, N.S.W.

The Church of Scientology

Citizens Against Freeways
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42
141
128

136

68

146
105
165
i18
149
161

91
104

67



Submission no.

Clark, N. 1., Lane Cove, N.S&.W.

Clarke, R. former Research Officer for the N S. W Privacy Commrttee

Clarke, T. S St Kilda, Victoria

Commission of Social Responsibility, Umtmg Church ofAustralla

Commissioner for Employees Compensation

Committee for Freedom of Information (Victoria) (Second Submlss1on)

Commonwealth Employees Compensation Tribunal .

Company Directors Association of Australia

Confederation of Australian Industry

Conservation Council of South Australia Inc. .

Council of Australian Government Employee Orgamsatlons

Council of Australian Government Employee Organisations (N.S.W. D1v131on)
{CAGEOQO) . . . . . . .

Council for le leertms in Western Austra]m

Council of Social Service of New South Wales

Coward, Dr. D., Economic History Department, Research School of Socml
Scrences Austrahdn National University

Cressel, E,, Kenmore, Queensland

CSR Llrnlted

The Customs Agents Feder.mon of Aus[rahd

Defence, Department of . .

Department of Organic Chemistry, La Trobe Umversrty

Dillen, L. T., Archivist, University of Wollongong

Dedham, J. W Willagee, W.A. . .

Dow Chemrcal (Australia) Limited

Education, Department of )

Employment and Youth AfTairs, Department of

Environment Council N.T. Inc. . .

Everingham, P., Chief Minister, Darwin

Federation of Australmn Commercial Televmon StdthﬂS

Finance, Department of . .

Fittell, A., Toowong, Queensland

Forergn Aﬁ‘mrs Department of

Foundation for the Abolition of Compulsory Treatment

Franklin, R., Bentleigh, Victoria

Freedom of Inforrnatron Act Committee of Ww. A .

Freedom of Information Legislation Campaign Committes .

Freedom of Information Lobby (8.A.)

Gibbney, H. ., Archivist, Australian Dictionary of B:ography, Research School
of Soctal Sc1ences ANU .

Goldring, J., College Fellow in Law School of Admmistratwe Studies
Canberra College of Advanced Education . . . . .

Government of Queensland

Government of South Australia (Freedom of lnformatron Workmg Party)

Government of Victoria . .

Government of Western Australia

Gregg, G., Moorooka, Queensland .

Gunaratne Dr S. A., Rockhampton North Queensland

Halsall, P., Mordlalloc Victoria . . .

Hassall, H. J., Indooroopilly, Queensland

Health, Department of .
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93
13
80
114
99
147
55
160
96
62
8

106
129
53

60
52
138
167
153
51
22
35
123
66
164
102
157
148
139
50
150
92
27
59

46

56

15
108
155
121

41

57

26

25
83



Submission no.

Herald and Weekly Times Limited

Holgate, L. B., Turner, A.C.T..

Home Affairs, Department of .

Home Affairs, Department of (Supplementary Submrssron)

Hospital Employees’ Industrial Union of Workers, W.A.

Housing and Construction, Department of .

Humanist Society of South Australia Inc. .

Hume, J., Deakin, A.C.T.

lmm:gratlon and Ethnic Affairs, Department of

Industrial Relations, Department of .

Industrial Relations Bureau

Industry and Commerce, Depdrtment of

Ingram, J. R.

Klaebe, K. E. East Wahroonga NS W,

Komaravalli, I Auburn, N.S. W,

Law Institute of Victoria

Library Association of Australia

Library Council of Victoria .

Loss Adjusters Institute of Victoria .

Love, L., Librarian, St Lucia, Queensland

Lucas, R Lecturer in Law, Canberra College of Advance Educatlon

MaeDonald C. R., Managing Director of David Syme & Co. Ltd., Melbourne

Mason, B., Pearce A.CT. ; . . . . . . .

McGrlllgan C., Scarborough, W.A.

Millar, K., Macquarie, A.C.T.

Minchin, D G., Warrawee, N.S.W.

Moiler, J., L:censee Mundaring Hotel Mundanng, WA

Munro, P Federal Secretary, Administrative and Clerical Officers Assocratlon

National CommJttee on Discrimination in Employment and Occupation

New South Wales Freedom of Information Committee

New South Wales Privacy Committee .

O’Connor, K. P., Principal Law Reform Oﬂicer Austrahan Law Reform
Commission . .

O'Neill, R. J., Head of the Strategle dl‘ld Defence Stud1es Centre A N. U

Patrick, A., Chdrrman Department of History, Melbourne University .

Petherlck A E A . ; . . . .

Pope, B., Kenmore, Queensland

Por, S. Wollongong, N.S.W.

Postal and Telecommunications Department

Postle, Associate Professor R., University of N.S.W.

Price, Dr C. A., Professorial Fellow in Demography, Department of Demo-
graphy, AN, U . . . . . .

Prime Minister and Cabinet, Depdrtment of

Productivity, Department of

Public Service Board

Queensland Council for Civil L1bert1es

Quirk, M. J., Melbourne, Victoria

Radi, Dr H,, Senior Lecturer in History .

Records Management Association of Australia .

Roe, Professor H., Department of History, University of Tasmama

Royal Melbourne Instltute of Technology

497

101
122
73
154
72
135
76
156
158
163
140
89
65
43
34
112
95
77
69
20



Submission no.

Science, Department of . .

Sharman, R., State Librarian, lerary Board of Western Australla

Shaw, Professor A. G, L., Chairman, Department of History, Monash
University . . . . . . .

Shell Company of Australla Ltd The

Social Responsibilities Commission of the Church of England in Austraha

Social Security, Department of.

Soper, T. W,, Nowra, N.S.W.

South Austrahan Council for le L1bert1es

South Australian Council of Social Service Inc. .

Springell, Dr P. H., Chairman, N.T. Environment Counc1l and Counc1llor
Australian Conservatlon Foundation . . .

State School Teachers’ Union of Western Austraha (Inc)

The Sydney Morning Herald

Taylor, G., Editor, The Age

Taylor, L. G Turner, A.C.T. .

Tennant, B. G Soc1al and L'lW Reform Campalgner Sublaco W. A and
Wilsmore, P. R Fremantle, W.A. .

Transport, Department of

The Treasury

The University of Queensland PUbllC Interest Research Group

Veterans' Affairs, Department of .

Victorian Committee for Freedom of Informat:on .

Walsh of Brannagh, Dr J. F., Justice of the Peace, Melbourne Vlctorla

Waterside Workers Federatlon of Australia, Melbourne Branch

White, P., Lecturer, Department of Library and Information Studies, Kurmg—
gai College of Advanced Education . .

Whitmore, Professor H., Faculty of Law, Un1ver51ty of New South Wales

Williamson, E. E. & M. M., Clearview, 5.A. . . .

Women on Welfare Campaign, South Australia

Women’s Electoral Lobby, Perth

Women’s Electoral Lobby (Victoria) .

Young Liberals of Australia (N.S.W, D1v151on)
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90
133

40
137
28
117
6
30
94

39
63
111
17
4

24
125
124
33
115
44
45
107

29
1
38
113
71
7
126



Appendix 9

Committee Documents

I. Michael Sexton, ‘Access to Information—A Comment’, Paper presented to the
Conference of Australian University Law Schools, August 1978, Perth.

2. Civil Liberty, Newsletter of the Victorian Council for Civil Liberties, nos 40,
October 1977; 42, March 1978; 44, October 1978.

3. The Hon. Mr Justice M. D. Kirby, Chairman of the Aunstralian Law Reform
Commission, ‘Putting Freedom of Information in its Place’, Paper presented to
the Seminar on Freedom of Information in Relation to the Impact of Technology
on Society and the Environment, Western Australian Institute of Technology,
Tuesday, 14 November 1978.

4. John McMillan, member of the Freedom of Information Legislation Campaign
Committee, “Who Owns Government Information? Paper presented to the
Royal Institute of Public Administration, 1978,

5. Letter from Mr L. J. Curtis, First Assistant Secretary, Attorney-General's
Department, 23 October 1978, setting down in writing points made to the
Chairman outside the formal sitting of the Committee,

6. Letter from the Western Australian Law Reform Commission enclosing the
terms of reference of their project on Privacy, 14 November 1978.

1. Sankey v. Whitlam (1978) 53 ALIR 11.

8. Letter from the Victorian Premier to the Prime Minister on the Commonwealth
Archives Biil, 1 December 1978.

9. Letter from the Attorney-General's Department enclosing submissions made to
the Attorney-General on the Freedom of Information Bill 1978 by various
organisations.

9 (1) Library Association of Australia

9 (2) Confederation of Australian Industry

9 (3) State Librarians’ Council

9 (4) Victorian Committee for Freedom of Information (brief version of
Submission no. 44)

9 (5) The Australian Journalists” Association (see also Submission no. 81)

9 (6) The Young Liberal Movement of Australia

9 (7) Council for Civil Liberties in Western Australia

9 (8) The Freedom of Information Lobby (S.A.) (see also Submission no. 46)

9 (9 Australian Greek Welfare Society

9 (10) Civil Liberties Association of W.A.

9 (11) Women’s Electoral Lobby, Perth (see also Submission no. 71)

9 (12) Women's Electoral Lobby (Victoria) (see also Submission no. 7)

9 (13) Conservation Council of South Australia Inc.

9 (14} Counci! of Australian Government Employee Organisations (see also
Submission no. 8)

9 (I5) DrIan MacLachlan

10. Notes on the Archives Bill 1978. Paper prepared by the Law and Government
Group, Legislative Research Service, Parliamentary Library, Australia, 23
August 1978,
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I1.

11.

12.

13,

14.

15.

16.

17.

18.

19.

20.
21

22.

23,

24.

25.

26.

(1) Agenda of the 2nd Meeting of the AGPS Estimates Committee to Consider
Consider Forward Estimates of Expenditure and Receipts for the Years
1979-80, 1980-81 and 1981-82,

{(2) The Australian Government Publishing Service Staff List as at 31 October
1978,

Review of New South Wales Government Administration (Professor Peter

Wilenski, Commissioner), Directions for Change: An Interim Report, Govern-

ment Printer, N.S.W_, 1978, ch. 12.

Representations from the Goulburn Field Naturalist Society to Mr Murray

Sainsbury, Member for Eden-Monaro, concerning the Freedom of Information

Bill, 19 August 1978.

New Scuth Wales Privacy Committee, Guidelines for the Operation of Personal

Data Systems: Exposure Draft, The Committee, Sydney, April 1977,

New South Wales Privacy Committee, Report 1975-78, The Committee, Svdney,

1978.

Lindsay Cartis, ‘Freedom of Information—Some Relevant Issues’. Paper

presented to the Seminar on Freedom of Information in Relation to the Impact

of Technology on Society and the Environment, Western Australian Institute of

Technology, November 1978,

Lindsay Curtis, *“Who Owns Government Information? Paper presented to the

1978 Conference of the Australian Regional Groups, Royal Institute of Public

Administration.

Letter from Mr R. W, Cole, Chairman of the Public Service Board enclosing a

draft paper on Guidelines for the Keeping of Personal Records on Staff in the

Australian Public Service, 19 December 1973.

Letter from the Australian Consumers’ Association providing examples of

Government withholding of information, 21 December 1978.

United States v. Nixon 94 5.Ct, 3090 L. Ed. 2d (1974),

List of: (a) Departments and Authorities staffed under the Public Service Act
(b} Statutory Authorities and Parliamentary Departments including
respective operative staffing levels at November 1978 and June 1979

staff ceilings.
Office of the Public Service Board, Public Comment by Public Servants, P.S.B.
Circular no. 1974/23, 3 June 1974,

Letter from the Attorney-General’s Department enclosing a list of provisions in
Commonwealth legislation which restrict access to information, 2 January 1979,

Letter from the Attorney-General's Department, 18 January 1979, regarding the
legal responsibility of the author of defamatory material which is disclosed
pursuant to the Freedom of Information Bill.

Canada, Ontario, Commission on Freedom of Information and Individual
Privacy, The Freedom of Information Issue: A Political Arnalysis (Research
Publication 1, Dr D. C. Williams, Chairman), The Comnission, Ontario,
September 1978,

Canada, Ontario, Commission on Freedem of Information and Individual
Privacy, Freedom of Information and Ministerial Responsibility (Research
Publication 2, Dr D. C. Williams, Chairman), The Commission, Ontario,
September 1978.
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27.

28.
29,

30.

31,

32.

33.

34.

s,

36.
37.
38,

39.

40.

41.

42,

43.

Submission by the Australian Broadcasting Commission on the Archives Bill
1978 to the Senate Standing Committee on Education and the Arts, January
1979.

R. C. Sharman, ‘Australian Archives in Lamb’s Clothing’, Archivaria 1, 2, 1976,

M. Saclier, ‘The Lamb Report and its Environment’, Archives and Manuscripts
5, 8, 1974,

Dr K. Lamb, Development of the National Archives Report, (The Lamb Report),
Parl. Paper 16/1974, AGPS Canberra, 1974.

Letter from the Office of the Public Service Board enclosing the Board's
questionnaire to departments on the resource implications of the proposed
freedom of information legislation, 31 January 1979.

Letter from the Australian Council of Social Service Inc. {(ACOSS) regarding
the public release of Social Security Manuals, 8 February 1979.

Letter from the Australian Society of Archivists, 7 February 1979, listing the
essential issues raised in their submission to the Committee on the Archives
Bill 1978.

Telex from the Australian Computer Society, 13 February 1979, on the need
for access to computer models, data and analysis used in government decision
making,

United Kingdom Official Information Bill (Private Member’s Bill) introduced
into Parliament by Clement Freud, M.P., Great Britain, House of Commons,
Hansard, 19 January 1979, col. 2131.

New Brunswick, Right to Information Act 1978,
John McMillan, Background Paper on the Sankey Judgement,

South Australia, Premier’s Department, Freedom of Information Working
Party, Issues Paper on Freedom of Information, Adelaide, December 1978,

‘LAW No. 78-753 of 17 July 1978 conveying various measures of improvement
in the relationships between the administration and the public and various
provisions of an administrative, social and fiscal order’, Qfficial Journal of the
French Republic, 18 July 1978.

‘LAW No. 78-17 of 6 January 1978 relating to data processing, files and liberties’,
Official Journal of the French Republic, 7 January 1978,

Letter from Mr R. W. Cole, Chairman of the Public Sercice Board, enclosing
replies received from 24 of the 37 departments and authorities surveyed on the
resource implications of the Freedom of Information Bill 1978, 2 March 1979.

Letter from the Office of the Public Service Board enclosing the replies to the
Freedom of Information Survey from the Departments of Administrative Services,
Immigration and Ethric Affairs, Prime Minister and Cabinet, Housing and
Construction and Social Security, 7 March 1979,

Letter from Mr G. 1. Yeend, Secretary of the Department of Prime Minister
and Cabinet enclosing a statement on the availability of the internal working
documents of an outgoing government to the incoming government, 13 March
1979,

Statement of William E. Williams, Deputy Commissioner of Internal Revenue
(United States) before the Subcommittee on Criminal Laws and Procedures.
Sepnate Committee on the Judiciary, 25 April 1978.
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45,

46.

47.

48,

49,

50,

51

52.

33

54,

35.

36.

57.

58.

39,

60.

Letter from the Attorney-General’s Department, 2 March 1979, correcting
inaccuracies in the list of legislative provisions restricting access to information
which was forwarded to the Committee on 2 January 1979.

Letter from the Local Government Association of South Australia Incorporated
enclosing an article on the Rudnicki case.

‘Developments Under the Freedom of Information Act—1977, 1978 Duke Law
Jowrnal, p. 189.

Letter from the Office of the Public Service Board enclosing the reply to the
Freedom of Information Survey from the Department of Education, 19 March
1979.

Report of the French Law Commission on the Freedom of Information Bill
introduced by the French Government and adopted, after considerable modifi-
cation, by the National Assembly, May 1978.

United States Department of Justice, Aitorney-General’s Memorandum on the
1974 Amendments to the Freedom of Information Act, U.S. Government Printing
Office, Washington, D.C., February 1975,

The Library of Congress, Congressional Research Service, American Law
Division, Exemption 5 of the FOIA—Legislative History and Case Law Analysis,
Washington, D.C., 28 August 1978.

The Library of Congress, Congressional Research Service, American Law
Division, Exemption Two of the Freedom of Information Act—Legislative Intent,
Case Law and the Problem of Agency Manuals, Washington, D.C., n.d.

United States, House of Representatives, Committee on Government Operations,
Twenty-fifth Report, Freedom of Information Act Requests for Business Data
and Reverse-I'OIA Lawsuits, 95th Congress, 2nd Session, House Report
no. 95-1382, U.S. Government Printing Office, Washington, July 1978,

United States Senate Committee on Government Operations and House of
Representatives Committee on Government Operations, Legislative History of
the Privacy Act of 1974 5.3418 (Public Law 93-579). Source Book on Privacy,
U.S. Government Printing Office, Washington, 1976.

United States, House of Representatives, Activities of the House Committee
on Government Operations, 95th Congress, Ist and 2nd Sessions, 1977-1978,
U.S. Government Printing Office, Washington, 1978.

R. K. Berg and S. H. Klitzman, An Interpretive Guide to the Government in the
Sunshine Act, Administrative Conference of the United States, Office of the
Chairman, June 1978.

United States, The Privacy Protection Study Commission, The Privacy Act of
1974: An Assessment, (Appendix 4 of the Report of the Commission).

Letter from the Office of the Attorney-General Washington D.C., 5 May 1977,
to Heads of all Federal Departments and Agencies concerning the Freedom of
Information Act.

American Bar Association, Section of Individual Rights and Responsibilities.
Report to the House of Delegates, 1979.

United States, Department of Justice, Freedom of Information Act: Annual
Report to Congress 1977, U.S. Government Printing Office, Washington, 1977.
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61.

62.

63.

64.

65.

66.

67.

68,

69.

70.
71.

72.

13.

74.
75.

76.

77.

Harold C. Relyea, The Administration of the Freedom of Information Act: 4
Brief Overview of Executive Branch Annual Reports for 1977, Government
Division, Congressional Research Service, Washington D.C., 15 November
1978.

United States, House of Representatives, Committee on Government Operations,
Thirteenth Report, A Citizen’s Guide on How to use the Freedom of Information
Act and the Privacy Act in reguesting Government Documents, 95th Congress,
1st Session, House Report no. 95-793, U.S. Government Printing Office,
Washington, 1977.

Australian Law Reform Commission, Final Storage of Personal Information;
Archival Practices, (Privacy Reference), 1978.

‘Countries which have Different Archival Access Arrangements to Australia’s
30-Year Rule’, paper prepared by the Legislative Reference Service, Department
of the Parliamentary Library, Australia, 26 March 1979,

Letter from Dr Yolande Lucire, Psychiatrist, concerning the need for access to
information in the Department of Social Security, 19 March 1979.

Response from the Postal and Telecommunications Department to the Public
Service Board Survey on Freedom of Information, 16 March 1979,

Response from the Department of Home Affairs to the Public Service Board
Survey on Freedom of Information, 16 March 1979.

Letter from the Office of the Public Service Board enclosing the reply to the
Freedom of Information Survey from the Industries Assistance Commission,
28 March 1979,

Letter from the Office of the Public Service Board enclosing the reply to the
Freedom of Information Survey from the Department of Trade and Resources.

Phillippi v. C.1.A. 546 F. 2d. 1009 (D.C. Cir. 1976)

Collection of documents relating to the United States Freedom of Information
Act: the original 1966 law and the committee reports which accompanied it;
the 1967 law; and the legislative histery of the 1974 amendments.

Letter from Mr G. J. Yeend, Secretary of the Department of the Prime Minister
and Cabinet providing examples of Commonwealth-State documents whose
disclosure could be considered not to prejudice relations between the Common-
wealth and the States, and examples of documents whose disclosure could
prejudice relations, 6 April 1979.

Canadua, Ontario, Commissicn on Freedem of Information and Individual
Privacy, Public Access to Government Documents: A Comparative Perspective
(Research Publication 3, Dr D. C. Williams, Chairman), The Commission,
Ontario, November 1978,

Section 1A of the French Administration (relations with the public) Bill.
Canada, Ontario, Commission on Freedom of Information and Individual
Privacy, Access to Information: Ontario Governmen! Administrative Operations
(Research Publication 6, Dr D. C. Williams, Chairman}, The Commission,
Ontario, February 1979.

Letter from Mr R. W. Cole, Chairman of the Public Service Board, enclosing
a detailed summary of each department’s response to the Survey on the
resource implications of the Freedom of Information Bill 1978, 20 April 1979.
Letter from the Office of the Public Service Board enclosing the reply to the
Freedom of Information Survey from the Department of Industrial Relations,
2 April 1979,
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78.

79.

80.

81

82.

83.

84.

85.

86.
87.

38.

89.

90.
91.

92.

93.

Letter from Mr John D. Wood, Chairman of Rupert Public Interest Movement
on the rcle of the Ombudsman, 26 April 1979,

Undated letter from Mr Peter White, Secretary of the N.S.W. Freedom of
Information Legislation Committee setting oui the resolutions carried at a
seminar convened by F.O.I.L. on Freedom of Information, Sydney University,
7 April 1979,

Letter from Senator Alan Missen, 18 April 1979, forwarding a copy of a letter
sent to the Administrative and Clerical Officers’” Association from the Depart-
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US experience, 30.23

discretionary powers, 7.18-28, 9.1-12

Divisions, public service, 9,14

documents: acknowledgment of existence, 9.27-

34, 20.15, 30.28-31, 9.34R, 20.17R, 30.31R
identification of, 3.35, 7.2
meaning of, 7.4-6
production of, 5.1-30; see also discovery of
documents; exempt documents

Douglas, Justice, 16.4

Doyle, R., 4.57

Dunean v. Cammell Laird & Co. Lid, 5.8

Durack, Senator P., 4.3, 4,38, 5.10, 6.1; see also
Attorney-General
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Ellicott, R. J., 4.13
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11.9

Employment and Youth Affairs, Dept of, 6.11,
6.14-16, 8.26
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Act 1974, 7.13
EPA v, Mink, 16.4-6
Evatt, H. V., 4,35
Evidence Act, 1898 (NSW), 5.7
Evidence (Amendment) Act, 1979 (NSW), 5.8-9
evidence, collection of by inquiry, 1.3-6
evidence on oath, 23,13-14
examination of documents by agency, 11.18-24,
11.24R
examination papers, 2.12, 22.9
Executive Council: records of, 5.10, 9.34, 15.7,
18.1-20, 27,18, 30.31, 33.7, 3318
Secretary 1o, 18.10
exempt documents, 2.6-7, 15.1-27
deletion of parts, 10,24-3
discretion to disclose, 9.2, 27.22, 34.16, 34.17R
Ombudsman’s power to inspect, 29.10, 29.11R
review process, 27.18
exemptions under FOI1 Bill, 3,29-34, 5,20, 5.26-7
by agency, 12.1-36, 12, 14R, 12.21R, 12.25R,
12.34R
basic categories, 15,7
by categories, 3.32
by classes, 12.1-36, 12.14R
criticism of, 15.1-2
documents adversely affecting agency opera-
tions, 22.1-20
French experience, 2.30
future claims to, 12.5-%, 12,14R.
tack of appeal, 15.15-22
and New Brunswick, 2,41
and WNova Scotia, 2.41
parliamentary scrutiny of, 12.1-9
Swedish experience, 2.24-5
exemptions under Archives Bill, 33.17-48
existence of documents: see documents,
acknowledgment of existence
expert opinions, 22.10-12, 22.16; see also artistic
assessments

factual matter, 19.20
Fair Credit Reporting Act 1970 {5S), 2.36
Family Educational Rights and Privacy Act
1974 (US), 2.36
Family Law Acr 1975, 9.4
Federal Advisory Committee Act 1972 (US),
2.36
Federal Court of Australia Act 1976, 21.3
Federal Investigation Bureau (US), 8.41
fees, 3.35, 8.33, 11.1-45
deposits, 1£.37, 11.35R
fixing, 11.10-31, 11.17R
notiftcation, 11.30-1, 11.31R
standardisation, 11.4-5, 11.32-5, 11.35R
times for paying, 11.36-9, 11.39R
US experience, 11.19-21
walving of, 11.40--5, 30.21, 11 45R
film, records on, 7.4-6, 8.314
Finance, Dept of, 6.10, 6.37, 19.4
financial and property interests, of Common-
wealth, 22.15-20, 26.8, 33.19, 33.45R
Firer, Professor, 4.28
Finland, 2.20, 2.26

Fisheries Council, 17.5

flexibility in access procedures, 8,21-27

Flight Crew Officers Industrial Tribunal, 12,33-4

Foreign Affairs, Dept of, 2.5, 6.23, 8.39, 13.2.
14.6, 14.8, 14,14, 16.3, 3].2

foreign governments, relations with, 3.39,
16.1-38, 27.18, 33.36, 33 45R

Forestry Council 17.5

France, FOI measures, 2.29

Franks Committee (UK), 2.45, 3,12-13, 4.40,
16.15, 21.16, 21.18--26

Fraser, J. M., 2.11, 3.4, 4,14, 4,27, 4,33, 16.10

Freud, Clement, 2.47, 29.4

Freedom of Information Bill 1978, 1.1-2,

2.14-15

relation to Archives Bill, 33.4

Freedom of Information Handbook, 7.13,
8.16-20, i1.30, 8.20R

Freedom of Information Legislation Campaign
Committee (FOIL), 2.11, 2.17, 4.8, 6.26, 8.9,
R.38, 9.4, 9.6-7, 10.5, 14.4, 23.8, 23.11, 30.7

Fulton Committee (UK), 2.44, 3,11, 4,40, 4.46,
4,56, 4.60

Garrside v, Outram, 25.11

General Accounting Office (US), 2.33, 28.6

Gibbney, H. J., 33.24, 33.38

Gibbs, Acting Chief Justice, 4.55, 5.14, 18.2
23.19

Goldring, J., 23.18

Gorton, Sir John, 4,13

Government in the Sunshine Act 1976 (US),
2.36

Governer-General’s records, 33.7,33.18,33,21-2

Gradwell, R., 6.21

Green, Karen, 4.29

Hailsham, Lord, 5.29, 19.27

Hasluck, Sir Paul, 4.35

Health, Department of, 6.11, 6.15-16, 8.6,
8.39, 24.10

Heffer, E., 4.13

hierarchy, public service, 9.14

High Court, 5.1-30

historical material, 6.36-8; see alse prior
documents

Holt, H. E., 4.25

Hope, Justice, 14.11

Home Affairs, Dept of, 6.16, 19.4, 23.6

Horton, A., 34.26

House of Representatives, Committee on Govern-
ment Operations (US), 32.17

Housing and Censtruction, Dept of, 6.11, 6.186,
6.37, 31.2

Howson, Peter, 4.25

Hurley, C., 34.27

identification: of documents, 3.35, 7.2
of person classifying decuments, 16.29R
Tmmigration and Ethnic Affairs, Dept of, 6.11-
12, 6.15-16, 8.4, 14.4, 24,9, 28.8
implementation, of the Act, 3.36
Income Tax Assessment Aet 1936, 21.3
‘in confidence’ classifications, 16.17
indexes, 7.1-34, 13.7, 27.20
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individuals, rights of access, 3.3, 3.33
industrial bodies, 12.33-4, 12.34R
Industrial Register, 12.33-4
Industrial Relations Bureau, 6.16, 6.37, 12.35-6,
14.14
Industries Assistance Comrmission, 23,14
Industry and Commerce, Department of, 6,11,
6.16, 14,13
information: compiling by agencies, 7.6
costs to government, 6.46
fundamental to democracy, 3.7-10
non-documentary, 7.4-6, 8.31-4
resources, 6.47R
svstems, 6.44-6
Information Task Force, 6.46
Initial Services Led v. Putierill, 25,11
Tnterdepartmental Committces on FOL: 1974,
2.5-9,14.2,23.2, 26.1
(criticisms of), 2.8
1976, 2.11-13, 5.12, 6.10Q, 6,46, 9.9, 9.1, 11,6,
11.37, 14.2, 14,5, 17.8, 23.2, 23.16, 25.8,
26.1 (eriticisms of), 2,12 (differences from
1974), 2.14
intergovernment communications, 16.33, 16,34R
‘internal law’ of agencies, 7.3, 7.18-28, 13.7,
27.20
US experience, 7.26-7
internal review procedures, 27.3, 27.29, 28,1-11,
28.7R
i1 archives, 33.7
internal working documents, 4.48-61, 5.16-19,
5.26, 15.13, 18.8, 19.1-30, 27.9, 27.16
International Institute of Administraiive Sciences,
4.41
International Press Institute, 15.17
international relations: see foreign governments
International Social Service (Australia), 17.6
Invasion of Privacy Act 1971 (Qld), 24.2

Jennings, Sir Ivor, 4.23

judicial power, and the Administrative Appeals
Tribunal, 18.17-20

jurisdictional error, 15.16

Kerr Report; see Commonwealth Administrative
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Knight, Senator John, 6.8, 13.2, 20,6

Lamb, Dr W. Kaye, 33.1, 33.26, 34.18

law enforcement decuments, 7.31, 9.34, 20.1-17,
21.26, 30.29, 30.31, 33.42, 7.32R, 33.45R

Law Institute of Virginia, 8.17, 14.4, 23.4, 32.1¢

legal advice in FOI actions, 15.26-7, 30.6, 30.8

legal proceedings, pending, 23.1-9, 33.40, 33.45R

legal professional privilege, 15.8, 23.1-9, 33.40,
33.45R

legislation, as means to FOI, 2.2-4, 3.2-14

Library Association of Australia, 8.40, 11.3,
34.26

libraries, 7.11

library material, 7.5

MacDonald, Ranald, 15.17

McGilligan, G., 9.6
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Malaysia, archival rules in, 33.11

Mansfield, Professor B., 33.24
manuals, 7.1-34, 20,13, 27.20
Mason, Justice, 4.53, 5.16-17, 23.1%
Meacher, Michacl, 2.47
medical records, 8.6, 24,10
Melbourne, Lord, 4.11
memoirs: ministerial, 4.19
public servants’, 4.35-6
Menzies, R. G., 4.13
migrants, 8.17-20
Mill, J. 8., 3.8
Millar, K., 8.17
ministerial responsibility, 2.13-14, 2.42-3, 3.18-21,
4.9, 4.22-32
ministers, 2.7, 2.13
in industrial relations role, 12.35
numbers of resignations since 1939, 4.24
personal action of, Ombudsman and, 29.12,
2013R
public servants’ relationship with, 15.18, 19.5-8,
27.12
in Westminster system, 3.18-20
Minority Report Bill, 2.9-10, 15.9, 19.19, 21.24,
26.12
and points of difference from 1978 Bill, 2.1¢
Missen, Senator A., 2.17, 3.14, 15.3
Mondello, A., 2.5
monitoring, 31.1-17
and Attorney-General’s Department, 31.8-11
departmentai responsibility for, 31.2-6
parliamentary, 32.7-22
Prime Minister and Cabinet, and Department
of the, 31.12-13
and Public Service Board, 31.14--15
and Ombudsman, 31.16-17
Morison, Professor W. L., 24.1
Munro, Paul R, 2.9-10, 8.32, 19.12
Murphy, Justice, 2.5

Nader, Ralph, 2.32, 19.2
National Aboriginal Consultative Council, 17.5
National Advisory Council fer the Handicapped,
17.5
National Committee on Discrimination in
Employment and Occupation, 12.15, 12.35-6
National Consultative Council on Social Welfare,
17.5
National Development, Pept of, 6.11, 6.37, 14.14
National Employee Participation Steering
Committeg, 12,35-6
National Heaith and Medical Research Council,
17.5
National Labour Consultative Council, 12.35-6
national security documents, 5.14, 9.34, 15.7,
16.1-38, 21.26, 27.16, 27.18, 30.31
natural justice, 15.16
Neale, Professor R., 13.6, 33.25, 33.46
‘need to know’, 5.25, 8.3-5
Netherlands, 2.30, 15.9, 26,10
New Brunswick, FOI measures, 2.41, 4.3, 29.4
New South Wales: archives practice, 33.35
Government Administration Review, 2,18
Privacy Committee, 14.3, 19.11, 24.3-4
privacy legisiation, 24.2
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Newton, Maxwell, 21.15
Nigeria, 33.11

Nixon, President, 16.5
Northern Territory, 17.10, 21.2
Norway, 2.20, 2.27

notice of disclosure, 25.23
Nova Scotia, FOI Act, 2.41, 4.3

O’Connor, K. P., 6.7, 6,9, 20.6
Official Information Bili 1976 (UK), 2.47
Official Secrets Act 1911 (UK}, 2.45, 3.12, 21.16
Ombudsman, 3.38, 243, 6.42-3, 8.35, 9.11, 9.25,
10,23, 13.8-9, 18.11, 19.7, 19.9, 19.26, 20.16,
27.4-5, 29.1-31, 31.7, 9.12R, 29.28R
and Administrative Appeals Tribunal, 27.21,
27.24, 27.27-8, 29.9, 29.15-14, 30.13-15
and Archives Bill, 34.20-2, 34.22R
in Canada, 2.42
conciliatory role of, 26.5-9
as counsel, 29.2, 29.17 25, 29.23R
Deputy for FOI purposes, 29.31
expanded role for, 27.23-8
and internal review, 28.9-11, 29.7, 28.11R
machinery for FOI, 29.29-3]
and personal! documents, 24.17
reports of, 32,12, 32.13R
in Sweden, 2,25
Ombudsman Acr 1976,4.28,9.11,19.26, 27,5, 27.24
29.5,29.10, 2912, 32.12, 34.22
Ontario, 29.4
Commission on Freedom of Information and
Individual Privacy, 2.41, 4,46
Orme, W, 19.11, 24,10, 24.12
overclassification of documents, 16.23
overseas experience, 2.20-47, 6,.5-9
of Ombudsman in FOI, 294

7
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re Palmer and the Minister for the Capital Territory,
9.22,15.25
Parliament, 3.25, 3.44, 4.42
contempt of, 5.8, 23.10-14
BDepts of the, 12.31-2
members of, 3.14
monitoring role, 32.1-.22
public servants before, 4.47
records of, 33.21-2
in Westminster systern, 3.18
participation, in policy processes, 3.5, 7.9, 7.13,
19.14, 23.14, 7.14R, 7.16R
Patents Commissioner, 20,11
Pearce, D. C., 23.17
penalties, 9.4-12, 9.12R
permanent heads, and industrial relations, 12.35
personal records, 3.3, 12.13, 21.1-27
correction of, 24.16-18, 27.17, 24.18R
fees, 11.34
identity of applicants, 8.6
prior, 6.38, 14,2, 14.9-13, 14.12R
personnel files, 12.26-8, 24.4
Phillippi v. Central Intelligence Agency, 9.28, 30.23
Pitt, William the Younger, 4.12

police, 20.10
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Post and Telecommunications, Department of,
8.29
preservation of records, 33.46-8, 33 48R
Presidential Records Act 1978 (US), 33.11
Price, C. A, 34.7, 3426
Primary Industry, Department of, 6.11, 6.15-186,
8.39 9.16, 14.14
Prime Minister and Cabinet, Department of the,
2.5, 6,10, t4.t4, 18,2, 31.7
Sccretary to, 18.10; see alse Yeend, Sir Geoffrey
Prince Edward Island, 29.4
prior documents, 3.30, 6.34, 6.35-8, 14,1-19,
14.19R
and archives, 33.14
right to correct, 24,17
costs, 14.5
priority for FOI matters, 30.25-7
privacy, 20,2, 24.1-18, 27.17
and archives, 33.43, 33.45R
US legislation, 24.6
Privacy Act 1974 (US), 6.6-9
Productivity, Dept of, 6.16
property interests of the Commonweatth, 22.15-20
Prorective Securiiy Handbook, 16.8-17, 16,20,
16.23-30, 16.36, 33.36, 16.13R, 16.22R
publication of material obtained under Bill, 9,39
public debate, on FOI, 32.22
public distrust of officiai secrecy, 3.12-13
public interest, 2.14, 3.33, 5.4, 5.19-30, 15,7-9,
15.23-5, 16.31, 19.17, 19.19, i9.23-30,
22.17-20, 27.1¢6, 16.23R
ang Cabinet Documents, 18.13
difficulty of defining, 5.21, 5.28
public service: anonymity, 4.9, 4.29, 4.35-6,
4.44-61
neutrality, 4.9, 4,33-43, 19,5
powers of, 4.38-43, 19.6, 19.12
structure, 9.14
unions, 3.26, 4.60, 6.2, 6.21-2
in Westminster system, 3.18-23
see also ministers and public servants
Public Service Act 1922
5.17,22.2-3
5.55, 9.1¢, 2515
reg. 32, 9.10
reg, 34, 21.9
reg. 35, 21.7, 21.15
Public Service Arbitrator, 12,334
Public Service Board, 2.5, 3.43, 4.51, 4.60, 6.1,
6.11, 6.16, 8.29, 8.39, 9.11-12, 19.4-8, 19,25,
211, 21.15, 22.4, 22.8-9
Chairman, 8,32, 8.36, 14.5; see alse Cole, R. W.
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on public service powers, 4.43
on pubiic service neutrality, 4.34
survey, 1.5-6, 3.27, 6.4, 6.10, 6,35, 6,39, 6.43,
6.46, 9.15-16, 14.6, 14.13, 14.17, 31.14
published documents, 5.24
purchase of material by public, 10.7
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Prime Minister and Cabinet, Department of
the, 31.13R
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7.14R, 7.16R
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on, 6,34-43
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‘Reverse-FOI', 25.6, 25.22--32, 27.19, 25.32R
appeals to Administrative Appeals Tribunal
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costs of, 25.31
Ombudsman and, 29.24, 29.25R
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proposed, 27,11-29
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right to information, 8.1-7, 8.14-20, 9.1, 8.20R
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Salisbury, Lord, 4.12
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in UK., 2.44-7
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Security Appeals Tribunal, 14.11
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8.25, 14.9, 17.4, 30.7
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privacy legislation of, 24.2
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documents on, 22.14R
staff training, 6.18-26, 6.20R, 8.15R
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archival practices, 33.35
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FOI measures in, 2.18-19
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of individual States
State School Teachers Union of Western Australia,
14.19
statutory officers, and ministerial responsibility,
4.29
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7.26-7 (amendments in 1974), 2.8
Government in the Sunshine Act 1976, 2.36
House of Representatives Committee on
Government Operations, 32.17

526

industrial espionage, 25.4
intergovernment communications, 16.33
internal working documents, 19.2, 19.11
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letters of advice, 7.29
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