Chapier 4

Implications of freedom of
information for the Westminster system of
government

4.1 Many of thoss who de not share our enthusiasm for freedom of information,
or for opening up the processes of government to greater public serutiny, frequently
take refuge in saving that such concepts are somehow incompatible with a system
of government based, as ours is. upon the Westminster model. To them, the
features which are unigue to the Westminster systemy, and which clearly differen-
tiate it from the United States or Swedish models, somchow operate to require
a more limited and restricted Freedom of Information Byl They sec what has
come 1o be known as ‘open government’ as somcthing foreign and irrelevant ta us
i Australia, because we are cssentially a Westminsier systenn,

4.2 We reject such arguments and assert strongly that there is nothing in the
Westminster system which shovld operate to preclude Australin from having an
effective Freedom of Information Bill, As we shall show, opponents of the Bill
have frequently misunderstood what the Westminster system Is, or else have mis-
represented how it actually oporates in our contemporary society, We conclude
that an cffective Freedom of Information Bill, far from being incompatible with
a Westminster system, may in fact have the potential to strengthen it.

4.3 On 9 June 1978 the Attorncy-General, Senator Durack, presented the Free-
dom of Information Bill to the Senate. Al the outset of his speech he noted:
‘Although a number of countries have [reedom of information legisiation, this is
the first occasion on which a Westminsicr style government has brought forward
such @ measure.” This is certainly true at a national level, althongh we note that
the Canadian provinces of Nova Scotia and New Brunswick enacted such legis-
lation in 1977 and 1978 respectively.® In addition the former Canadian Federal
Government had a Green Paper® on freedom of information under detailed study,
and the newly elected Conservative Government hus indicated that it will give
special pricrity to the projected law on access 1o information.

4.4  While the United States and Swedish experiences may be familiar to many,
we rteadily acknowledge that the introduction of freedom of infermation legis-
lation in a country with a Westminster system of government docs pose unique
problems which do not confront policy makers in Washington or Stockholm. These
diffcrences have been critical in giving the proposed Australian bill its particular
form and character. Even if a Freedom of Information Bill were to be passad
in Austrulia, which was far more extensive and liberal than the current proposal,
1t would still be significantly different in form from familiar overseas examples, But
it need be no less effective in obtaining precisely the same desired objectives.

=

Australia, Senate, Hansard, 9 June 1978, p. 2693,
* Canada, Commission on Freedom of [nformation and Individual Privacy, Freedom of fnforme-
tion and Minisreriel Responsibility (Research Publication 2, Dr I, . Williams Chairman),
The Commission, Ontario, September 1978, . 48.
Canada, Department of the Secretary of State, Legisfation on Public Access to Government
Documents, Government Printer, Ottawa, 1977.
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4.5 In this chapter we analyse exactly what the ‘Westminster system’ is, both in
theory and practice, and test the view of those who support the specific provisions
of this Bill on *Westminster-related’ grounds against what we see as the realities
of Australian federal government and administration.

The nature of the Westminster system

4.6 There is no precise definition of the Westminster system in a real
sense, and it is unlikely that therc ever could be because so much of what is under-
steod as essential to the system is informal, depending upoen traditions, conven-
tions and understandings that do not admit of precise formulation. Quite clearly
a great deal of Ausiralian practice s modelled upen British traditions and prac-
tices, and although new Australian attitudes have develeped (for instance in
relation (o the federal nature of our government) there are still valuable lessons
to be drawn from the British system. This lack of precise definition was indeed
recognised by some of the most senior public servants who gave evidence before
us. Mr Lindsay Curtis (First Assistant Secretary, Attorney-Generals Depart-
ment) said: ‘I do not know of any definitive description of what constitutes the
Westminster system™ and Mr (now Sir) Geoffrey Yeend (Secretary, Department
of the Prime Minister and Cabinet) stated that ‘the Westminster systern is all
things to all people—that depends on whom you are asking to define it,’

4.7 Despite this lack of definition, witnesses from the very highest level of the
public service were all concerned to tell us that somehow freedom of information
legislation would alter the traditional pattern of Westminster government. This
point was made by Mr Curtis and Mr (now Sir) Geoffrey Yeend, and supported by
Sir Arthur Tange (Secretary, Department of Defence)®, it was alse made by Mr
J. O. Stone (Secretary, Treasury) who put it thus:

The diminution, shall T say, which the Bill represents from what may in any case

be thought to be a rather overstrained interpretation of the Westminster tradition,

is a diminution and not a fundamental attack upon it.7

He did howcver add that if the present Bill were extended it would ‘cut much more
fundamentally at the Westminster tradition.’

4.8 A more cxtreme position, however, was taken by the Premier of Queensland,
who in his submission to us stated that freedom of information legislation in
principle represents ‘an attempt to graft upon the governmental structure of Aus-
tralia, which is modelled upon the Westminster system . . . ideas and concepts
which are alien to that system’.® Needless to say, this is a view which we reject.
While we see freedom of information legislation as altering what may have been
seen to be the principles of the Westminster system in their purest form, we do not
see this as in any way derogating from that tradition. Rather it will make that very
tradition operate better in the wider interests of the people of Australia. Indeed we
find ourselves very much in sympathy with the Freedom of Tnformation Legisla-
tion Campaign Committee (FOIL) which, in recognising that some modification
of the traditional view of the Westminster system was consequential upon the
passage of any effectjve frecdom of information legislation, said that ‘we must be
prepared to accept an alteration of our traditional conventions of government in
light of the realities of contemporary government.”

Transcript of Evidence, p. 15.

Transcript af Evidence, p. 2299.

Transcript of Evidence, p. 2046.

Transcript of Evidence, p. 1708.

Submission no. 108, p. 1.

Submission no. 9 incorporated in Transcript of Evidence, p. 168.
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4.9  Although we do not offer any definition of the Westminster system, we can
quite easily state what have traditionally been held to be the key clements of it,
those which distinguish it from governmenial sysiems such as those of the United
States or Sweden, and those without which it is alleged our system of gevernment
in Australia could not operate. The characteristic features of a Westminster sys-
tem, of which perhaps only the first amounts to a necessary condition, are usually
staled to be:

{a) that the Executive is 10 be found as part of and not as separare from the
Legislature; that 1s, that ministers arc all members of the Parliament;

(b} that there is & doctrine and practice of collective ministerial responsibility
usually expressed in the phrase ‘Cabinet solidarity’ which requires all min-
isters to consider themsclves equally responsible for and bound by the
decisions of the exccutive government:

(c) that there is a doctrine of individual ministerial responsibility which
holds that each minister is personally responsible for all of the decisions
made and carried out by the department which he heads;

(d) that the gavernment of the day is served by a public service which remains
pohmali_v newtral gnd in no way involved in partisan controversies so that
it is able to serve any government regardiess of its political complexion
with an equal degree of loyalty and efficiency;

(e) that the members of the public service remain as far as possible personally
anonymous, so that particular views are not ascribed to individual public
servants, and so that the views of public servants arc not seen to be at
variance with the views ultimately expressed by the executive government,

410 Of these five elements, the first is in no way affected by freedom of infor-
mation legislation, and so it is to the other four features of the Westminster sys-
tem that we must now turn. In cach casc we wish to ask the following:

» what precisely docs this mean in a theoretical sense?

» how precisely does this operate in practice?

» how is it thought that this part of the Westminster svstem will be affected

by freedom of information legislation? and

¢ how do we respond to such fears as may be advanced?
In cach case, although we shall rely principally upon Australian experience, we
shall also seek te compare the situation as far as it is applicable in Britain and to
a lesser extent Canada,

Collective ministerial responsibility

411 A very clear formulation of this principle has been given by a British
author in relation to that government, but it applies without any further quali-
fication in Australia. He writes:

In accordance with these conventional rules azbout collective responsibility, all
members of the administration are expected publicly to support its policies and its
actions, regardless of their private feclings on the matter. Should they for any reason
no longer be prepared to do so, they must resign their offices (although not, usually,
their seats in Parliament). Constitutionall,\-’, they cannot acquiesce in a decision and
then, at some later stage when, for example, it becomes unpopular, claim that they
were opposed to it and thus scek personally to escape the political penalties.

By the same token, it is impossible for the House of Commons to vote for the
removal of a particular member of the government without also veting against the
whole government, unless it is clear that the government is prepared to sacrifice
that individual either as a scapegoat or because no collective responsibility is
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involved. Just as, at an election, the voters must judge the government’s record as a
whole, so must they (and the House of Commons) judge the government as a whole.
In short, the administration must stand or fall together, All its members must submit
its policy to Parliament, must defend that policy, and, without exception, must
resign or submit themselves to a general election if the House of Commons refuses
to support it,'®
A more cynical expression of this in practice was the statement of Lord Melbourne,
who following a Cabinet discussion on the Corn Laws in 1841 said:
Bye the bye, there is one thing we haven't agrecd upon, which is, what we are to say.
s it to make our corn dearer or cheaper, or to make the price steady? 1 don't care
which, but we had better all be in the same story.’!

4,12 The ecarliest assertion of this principle, that all ministers must suppaort
the agreed upon policy or face the consequences, was seen in 1792 when the
vounger Pitt dismissed his Lord Chancellor for publicly dissociating himself
from Pitt’s creation of the Sinking Fund.'? In 1878 Lord Salisbury declared:
It is, I maintain, only on the principle that absolute responsibility is undertaken by
every Member of a Cabinet who, after a decision js arrived at, remains a Member of
it, that the joint responsibility of Ministers to Parliament c¢an be upheld, and one of
the most essential conditions of Parliamentary responsibility established.1®
4.13 1t is held that if ministers publicly criticisc government policy they are
dismissed (a recent British example being the dismissal of Mr E. Heffer for speak-
ing against British membership of the EEC in the Commons); or they should resign
{e.g. when Mr L. E. Bury resigned as Minister for Air in 1962 for disagreeing
with the Government about the impact of Britain’s entry intc the EEC* or
when Mr Gorton resigned in 1971 after publishing a series of articles criticising
Cabinet leaks in a national newspaper). Equally if they cannot support govern-
ment policy, because particular decisions have been taken (e.g. Mr Ellicott's
resignation as Attorney-General in 1977 because of decisions about the conduct
of Sankey v. Whitlamn'* ™) or have not been taken (e.g. Mr Menzies’ resignation
in 1939 over failure to introduce a national insurance scheme); or because they
disagree with general policies {e.g. Mr Bury’s resignation in 1971 over disagree-
ments on foreign policy), then the proper course open to them is to resign
from the Ministry.

4.14 This principle—that Cabinet speaks with one voice only---has never really
heen departed from in Australia, although one author has written that ‘it is not
an absolute value in Australian politics’'® and Prime Minister Chifley allowed a
considerable degree of freedom in discussion of the Bretton Woods financial
agreement.’® On the other hand the Prime Minister (Rt Hon. J, M. Fraser)
has written that ‘collective responsibility is the key feature of Cabinet govern-
ment’.'” By contrast this princple has been formally set aside twice in Britain

10 G. C. Moodie, The Government of Great Britain, Methuen, London, 1%64, p. 88,

11 Sir Spencer Walpole, Life of Lord John Russell, Greenwood Press, New York, 1968, p. 369,

1t H, Wilson, The Governance of Britain, M. Joseph, London, 1976, p. 16.

13 Great Britain, House of Lords, Hansard, 8 April 1878, cols 833-4.

14 Tn seeking Bury’s resignation, Menzies wrote: “Ministerial responsibility and Cabinet solidarity
are of the essence of our system of Government’. See L. F. Crisp, Australian National Govern-
ment, 41th edn, Cheshire, Melbourne, 1978, p. 355.

142) (1978) 33 ALJR 1.

15 Royal Commission on Australian Government Administration (Dr. H. C. Coombs, Chairman),
Appendix, Volume One, Parl. Paper 186/1976, Canberra, 1977, p. 36.

18 1.. F. Crisp, Ben Chifley: A Political Biography, Angus & Robertson, Hong Kong, 1977, pp.
198-212.

17 J. M. Fraser, ‘Responsibility in Government’, Australian Journal of Public Administration,
XXX¥IL, 1 March 1978, p. 3.
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this century. In 1932 the separate parties of the National (coalition) Goverament
produced an ‘agreement to differ’ on the question of the tariff, In 1975 Prime
Minister Harold Wilson formally announced that this doctrine would be relaxed
for the period of the referendum campaign on membership of the European
Economic Community.’™ In the House of Commons he said:
The Cabinet has, therefore, decided that, if when the time comes there are members
of the Government, including members of the Cabinet, who do not feel able to
accept and support the Governments recommendation; whatever it may be, they
will, once the recommendation has been announced, be free to support and speak
in favour of a different conclusion in the referendum campaign.19
In practice, of course, it is often somewhat different. While a minister may
not publicly disagree with a government decision, it is net uncommon for the
media to make a great deal of the ‘known’ opposition of an individual minister
to a particular decision.

415 None of the witnesses before our Committce really discussed what impact
the Freedom of Information Bill might have upen the question of collective
ministerial responsibility. However it would undoubtedly be felt that if the
traditional selidarity of Cabinet were to be undermined, the stability of Cabinet
government as such would be weakened. Similarly, it might be felt that if the
secrecy of Cabinet discussions were breached then frank discussion would no
longer be possible, especially if particular points of view were to become identi-
fiable with particular ministers who might be in a minority, and as a result the
operations of the Cabinet would be impaired. This indeed was what lay behind
the remarks of the Secretary of the Department of the Prime Minister and Cabinet
who stressed how [mportant it was that ministers should be able:

to meet together, to have a full and frank discussion of al! aspects of a problem, to

make concessions to one another, to seck the best and appropriate solution and then

to enunciate it with one voice . . . so that the publicis not . . . confused.??

It is also pointed out, rightly, that the United States Freedom of Information Act
does not apply to the operations of the United States Cabinet, although its role
in the government of the United States is very different from that in a Westminster
system.?!

4.16 We agree that there are serious difficulties and we make it clear that we
in no way seek to reduce the effectiveness of the Cabinet system; nor do we
seek to destroy the secrecy surrounding Cabinet discussions. These points are
made particularly in Chapter 18 dealing with clause 24 of the Bill. There arte,
however, three areas in which we would argue for some modification of the
traditional practices. The first of these rclates to the question of whether Cabinet
decisions once made (or at least most of them) should be revealed publicly. We
discuss this in Chapter 18 also.

4.17 Secondly there is the question of the revelation of more details about the
operations and discussions of Cabinet at some future date. In Conway v. Rimmer
Lord Reid expressed a view that ‘cabinet minutes and the like ought not to
be disclosed until such time as they are only of historical interest’. However
he went on to add: ‘but T do not think that many people would give as the
reason that premature disclosure would prevent candour in the cabinet’ 2

18 Wiison, cited footnote 12, p. 75.

1% Great Britain, House of Commons, Hansard, 23 January 1975, col. 1746,
28 Transcript of Evidence, pp. 2299-3000.

v Transcript of Evidence, p. 31,

¥ Conway v. Rimmer [1968] 1 All ER at p. 874,
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4,18 The same issues were raised in 1975 when the British Government
attempted to prevent the publication of the late Richard Cressman’s ‘Diaries
of a Cabinet Minister’. In that case the Crown argued that ‘publication would be
against the public interest in that it would prejudice the maintenance of the
doctrine of collective cabinet responsibility’,® and that ‘since Cabinet government
depends on the mutual confidence of collective responsibility, its basis can be
eroded by the premature disclosure of what has passed within the confidential
relationship’.#* In dismissing the Crown’s appeal, Lord Chicf Justice Widgery said:
It seems to me that the degree of protection afforded to cabinet papers and discus-
sions cannot be determined by a single rule of thumb. Some secrets require a high
standard of protection for a short time. Others require protection until a new
political generation has taken over.®*
The maintenance of the doctrine of joint responsibility within the cabinet is in the
public interest and the application of that doctrine might be prejudiced by pre-
mature disclosure of the views of individual ministers . . . There must however
be a limit in time after which the confidential character of the information and the
duty of the court to restrain publication, wiil lapse.2?

As a result, although the events described by Crossman were only 10 years old
and bore ‘a distressing similarity’ to current problems, and despite the fact that
at the time of publication the individuals involved (ie. in Cabinet) were the
same, the Lord Chief Justice saw fit to prevent suppression of the publication.??

4,19 Following this controversy, a committec under Viscount Radcliffe wasg
established and the Rcport of the Committec of Privy Councillors on Ministerial
Memoirs appeared in January 19762 It set out some guidelines for future
publications which appear very restrictive in character, but the impact of this
Report cannot yet be estimated.

4.20 Finally there is the question of the extent to which advice or policy options
given by vartous departments to Cabinet should be available, and we deal with
these matters in Chapters 18 and 19 discussing clauses 24 and 26 of the Bill,
However we note here that in July 1977 the Head of the Civil Service in Britain,
Lord Croham, wrotc to his department heads saying that in the case of future
policy studies,

the background material should, as far as possible, be written in a form which would
permit it (o be published separately, with the minimum of alteration, once a
ministerial decision to do so had been taken.®

Indeed, in the same month the Expenditure Committee of the House of Commons
kad stated that it saw ‘no reason why there should not be general publication
of PRU [Policy Research Unit] reports.”™?

% Artorney-General v. Jonathan Cape (The Crossman Diaries Case) [1975] 3 All ER at p. 485,

4 ibid., at p. 488,

25 jbid., at p. 493.

26 ihid., at pp. 496-T7.

t7 ihid., at p. 497,

28 Great Britain, Committee of Privy Councillors on Ministerfal Memoirs (Viscount C. J. Radcliffe,
Chairman), Report, Cmnd 6386, HMSO, London, January 1576, At para. 36, p. 20, they state
that in memoirs a Minister * . . . should not reveal the opinions or attitudes of colieagues as
to the Government business with which they have been concerned. That belongs to their
stewardship, not to his. He may, on the other hand, describe and account for his own.’

2® The Times, 17 August 1978, p. 2. See also The Listener, 7 September 1978, pp. 298-299,

20 Great Britain, House of Commens, Efeventh Report from the Expenditure Committee, Session
1976-7. The Civil Service Valume I—Report (335-1), HMSO, London, 25 Fuly 1977, para. 49,
p. XXX,
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4.21 We have discussed various issucs touching upon the doctrine of collective
ministerial responsibility at length, and elsewhere in this Report we make various
recommendations about the alleration of this Bill as it affects the general workings
of the Cabinet. We are firmly of the opinion that, while the changes which we
recommend will have the effect of exposing somewhat more of the operation
of Cabinet government in Australia, they will in no way derogate from the prin-
ciple of collective ministerial responsibitity, a principle which we regard as vital
to the proper operation of our system of government and which we would in
no way seek 1o weaken. Indecd it will be seen that our recommendations, if
adopted, would clearly protect the confidentiality of all Cabinet deliberations;
they would preserve the necessary degree of scerecy for advice tendered to
Cabinet and would in no way expose the individual views or opinicns of ministers
in a way which could adversely affect the doctrine of collective respensibility.
Our subsequent chapters on exemptions for Cabinct documents spell this out
in greater detaijl.

Individual ministerial responsibility

4.22  No part of the Westminster system has been so thoroughly criticised, nor
has any part so thoroughly changed, as the doctrine of individual ministerial
responsibility.®* Tt must be remembered that this doctrine developed in the days
when departments of state were small and it was a reasonable assumption that
ministers of state were familiar with everything that went on in their departments.

4.23 The two strands of this doctrine have been expressed and described as
follows:

The first strand (in terms of logic, if not of history) states that the political head
of a department, and only the political head, is answerable to Parliament for all the
actions of that department. The positive aspect of this is that Members of Parlizment
wishing to query any of the actions of a department know that there is one man to
whom they may address their questions. who cannot evade the duty of answering
them. The negative aspect of it is that civil servants are not answerable to Parlia-
ment for their actions, and are protected from political controversy by the minister.
As Gladslone said: ‘In every free state. for every public act, some one must be
responsible; and the question is, who shall it be? The British Constitution answers:

»oy

“the minister, and the minister exclusively”’.

The sccond strand of the doctrine states that the minister must receive ‘the whole
praisc of what is well done, the whole blame of what is ilI” in the work of his depart-
ment; and that in consequence he must resign if serious blunders are exposed.
Evidence for the importance atlached to this second strand of the doctrine is to be
found not only in text-books about British government but in ‘a veritable canon of
Parliamentary obiter dicta’ ™

Sir Ivor Jennings, in his classic study of Cabinet government in Britain writes:

The responsibility of ministers to the House of Commons is no fiction, though it is
not so simple as it sounds, All decisions of any consequence are taken by ministers,
either as such or as members of the Cabinet. All decisions taken by civil servants
are taken on behalf of ministers and under their control. If the minister chooses, as
in the large Departments inevitably he must, to leave decisions to civil servants, then
he must take the political consequences of any defect of administration, any injustice
to an individual, or any policy disapproved by the House of Commons. He cannot

31 Far a definition of the doctrine of individual ministerial responsibility see S. E. Finer, *The
Individual Responsibility of Ministers’, Public Administration XXXIV, 1956, p. 379.

32 A, H. Birch, Representative and Responsible Government, George Allen & Unwin Ltd, London,
1964, pp. 139-140.
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defend himself by blaming the civil servant. If the civil servant could be criticised,
he would require the means for defending himself. If the minister could blame the
civil servant, then rhe civil servant would require the power to blame the minister,
In other words, the civil servant would become a politician. The fundamental
principle of our system of administralion is, however, that the civil service should
be impartial and, as far as may be possible, anonymous.®

Although both these statements were wrillen to describe practices in Britain

they apply with equal validity to the Australian political system, at least as

statements of the doctrine in s pristine purity as a theory.

4.24 There can be no doubt, however, that in pruactice things have just not
worked out this way. By and large ministers have not resigned under these
circumstances, Political practices have changed, and the twin forces of the
increasing complexity and scope of departments of state (meaning that no one
believes that ministers can be ‘on top’ of everything) and the development of
narty solidarity®® (meaning that political parties rally to protect their own
members from political attacks) have fundamentally eroded this doctrine, If
one cxcludes ministers who resigned to take up other appointments, or resigned
voluntarily at the end of their carcers, there have been some thirteen ministerial
resignations in Australia (federally) since 1939, none of which invelved this
principle. In Britain, of thirty-eight ministerial resignations in the same period,
only two could have been said te have arisen as a result of the opcration of
this doctrine.®?

4.25 In Australia, the only recent example of a minister secking to accept

personal responsibility in this classical tradition occurred in 1967 when the

Minister for Air (Mr Howsoen) in relation to the VIP flights controversy stated:
I recognise that it is a Minister’s responsibility to have a final responsibility in his
own field. If there are deficiencies then he must shoulder the blame. I have told the
House of the deficiencies that have come to Jight . . . There have been
mistakes . . . and I am the responsible Minister. I have therefore felt it neces-
sary, out of respect to my celleagues and to this Parliament, to say to the Prime
Minister . . . that I wuas prepared to offer my resignation to him . . . 1
have done this even though I believe that I have acted at all times honestly, with
integrity A6

The Prime Minister (Rt Hon. H. E. Holt) however did not accept the resignation,

in part because he felt no political necessity to do so.

4,26 DPoliticians have themselves redefined the doctrine in a more limited way. ™
In the aftermath of the Crichel Downs affair (which did eventually lead to a
ministerial resignation) in Britain, Herbert Morrison, M.P,, said:
There can be no question whatever that Ministers are responsible for everything that
their officers do, but if civil servants make errors or commit failures the House has
a right to be assured that the Minister has dealt with the errors or failures adequately
and properly, or that he will do so. That is a duty that falls on Ministers as well,
and it wouid be wrong for a Minister automatically to defend every act of his

W 1. W, Jennings, The Brivish Constitution, 5th edn, Cambridge University Press, Cambridge,
1966, p. 149.

8 M. Duverger, Political Parries, 2nd edn, Methuen, London, 1954, p. 352,

35 M. Dalton (1947) over Budgel lcaks and Sir J. Dugdale (1954} over Crichel Down. See also
Lord Denning, The Discipline of the Law, Butterworths, London, 1879, pp. 5-6, 88-101.

a6 Aystralia, House of Representatives, Hansurd. 8 November 1967, p. 2777,

87 M. Wright, “Ministers and Civil Servants: Relations and Responsibilities’, Parliamentary Affairs
XXX, 3, Summer 1977, p. 294,
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officers or servants merely because they belong to his Department. Thereforg, the
House has to be satisfied that he is dealing with the matter adequately.?8

The Home Secrctary of the day said:

Where action has been taken by a civil servant of which the Minister disapproves
and has no prior knowledge, and the conduct of the official is reprehensible, then
there is no obligation on the part of the Minister to endorse what he believes to be
wrong, or to defend what are clearly shown to be errors of his officers. The Minister
is not bound to defend action of which he did not know, or of which he disapproves.
But, of course, he remains constitutionally responsible to Parliament for the fact
that something has gone wrong, and he alone can tell Parliament what has occurred
and render an account of his stewardship.®?

4.27 In the Australian context, the doctrine was cxpressed as being a quite
limited one, when in 1965 the Attorney-General, Mr B. M. (now Sir Billy)
Snedden said:
What of cases where the Minister is not personally involved? . . . Responsible,
ves, in the sense that he may have to answer and explain fo Pariiament, but not
absolutely responsible in the sense that he has to answer for (is liable to censure for)
everything done under his administration . . . There is no absolute vicarious
liability on the part of the Minister for the ‘sins’ of his subordinates. If the Minister
is freec from personal fault, and could not by reasonable diligence in controlling his
department have prevented the mistake, there is no compulsion to resign.#°
In a similar vein, the Prime Minister, Rt Hon. J. M. Fraser, has recently written
that;
It has always been difficult for a minister to be aware of—Ilet alone directly involved
in—every exercise of the powers conferred upon him. I do not know why this
ministerial inability to be Superman should surprise anyone. It is, after all, the very
reason for the existence of a public service, organized into departments, to act as the
minister's agents.i!
The very size and complexity of modern departments inevitably means that the
chances of these mistakes, even on a large scale, will multiply. For instance,
in August 1977 the Auditor-General pointed out that the Department of Social
Security had overpaid benefits to the extent of $40 m* but the Minister did not
feel obliged to resign, and neither did anyone seriously call for her resignation.

4.28 Commentators have expressed similar views. The Royal Commission into
Australian Government Administration (the Coombs Commission) was told, in
relation to Britain, that:
In fact, it seems fair to add that British observers, as a consequence of redefining
individua! ministerial responsibility, have virtually abandoned the concept as a
method of imposing accountability upon civil servants’ actions A5

Professor Finer has written:

We may put the matter in this way: whether a Minister is forced to resign depends
on three factors, on himself, his Prime Minister and his party . . . For a
resignation to occur all three factors have to be just so: the Minister compliant, the

3% Great Britain, House of Commons, Hansard, 20 July 1954, col. 1274,

3% Great Britain, House of Commons, Hansard, 20 July 1934, cols 1286-7.

40 Speech to the third Commonwealth and Empire Law Conference on 25 August 1965 quoted
in Crisp, dustralian National Government, cited footnote 14, p. 355 (footnote),

1 Fraser, dnstralian Journal of Public Adminiseration, cited footnote 17, p. 5.

12 Australia, Auditor-General’s Office, Report of the Auditor-General upon the Treasurer’s State-
ment of Receipts and Expenditure and upon other accounts for the year ended 30 June 1977,
AGPS, Canberra, 1977, ch. 2.

13 Coombs, Appendix, Volume I, cited footnote 15, p. 21.
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Prime Minister firm, the party clamorous. This conjuncture is rare and is in fact
fortuitous. Above all, it is indiscriminate—which Ministers escape and which do not
is decided neither by the circumstances of the offence nor its gravity.*

In another Westminster system, Canada, it has been observed that:

the whole doctrine of Ministerial responsibility is only a convention, an unwritten
rule that tends to shift and change over time, and recent events have demonstrated
this convention is now but a myth.*

Dr Emy in his paper for the Coombs Commission wrote:

Unlike Britain, it is difficult to say whether ministerial responsibility is a significant
influence upon the probity of ministers’ personal behaviour. There have been several
cases in recent political history where a ministerial resignation might reasonably
have been expected, but none was forthcoming. This is indicative of a wider point:
Australian parliamentary practice has been characterised by a reluctance to make
rules or even to pass judgment upon the propriety of ministerial behaviour. The
case for separate standards of public morality, or for an ethic of responsible govern-
ment, has gone by default.
Australian ministers have shown little inclination to accept the implications of a
concept of absolute responsibility. Public criticism of their official advisers is not
unknown: nor are attempts to shift the biame for political as well as administrative
error on to public servants . . , In Austrzlia, the inadequacy of ministerial
responsibility as a method of imposing a realistic degree of political responsibility
upon ministers rteflects the basic weakness of the House of Representatives as an
institution ., . The basic cause of this situation is the effect of party dis-
cipline upon a small legislature. But the House itself has taken too little interest in
the procedures and devices it has at its disposal for securing information and
accountability. It has failed to use the reports from either independent authorities
such as the Public Service Board, or from its own committees such as Public
Accounts, or from the public corporations as a basis for debate and inquiry.
Parliament has failed to develop any systemalic or constructive approach to the
problem of scrutinising the actions of burcaucrats, the organisztien and efficiency
of the public service, or the personal behaviour and policy aspirations of ministers.
Consequently, even the concept of answerability is of little practical significance. It
has even less significance if ministers themselves refuse to take this function seriously.
There is widespread recognition that parliament does not possess the requisite
influence seriously to embarrass ministers. Where ministers enjoy personral authority
within the party, it is difficult to believe that the open or parliamentary processes
provide any real threat to their reputation.®
Similarly one of the Commissioners of that inquiry submitted to us that ‘the obso-
lescence of ministerial responsibility as a partial instrument of political and admin-
istrative accountability and control is proclaimed everywhere save in Westminster
system Parliaments themselves.”* On the other hand this legislation, taken together
with other recent changes in administrative law such as the Ombudsman Act,
the Administrative Appeals Tribural Act and the yet to be proclaimed Administra-
tive Decisions (Judicial Review) Act will provide other avenues for review of
departmentat decisions and other mechanisms to provide for the accountability of
the various departments and public servants.

4.29 1t has also become apparent that the decline in the anonymity of public
servants, particularly at the most senior levels, is related to the general decline

** Finer, Public Administration, cited footnote 31, p. 393.

45 (G. Baldwin, ‘Freedom of Informaticn: Another Personal View’, Canadian Peiitical Science
Bulletin 7, January 1978, p. 63,

4 Coombs, Appendix, Volume 1, cited footnote 15, p. 35.

47 Submission no. 12 incorporated in Transcript of Evidence, p. 607,

42



in levels of individual ministerial responsibility. From time to time particular
policies have become clearly identified with senjor public servants rather than
their ministers, especially in arcas where one permanent head remains in place
during the tenure of several different ministers. Equally, ministers have from time
to time attempted to shift responsibility for particular decisions (especially of an
administrative nature) on to public servants. In this latter case there are many
instances in our statules where decisions are required to be made by the statutory
officers concerned and not by their ministerial heads. Some of these powers may
involve statutory officers making decisions which have a highly political content,
for example the determination made by the Director-General of Social Security
to refuse to pay certain unemployment benefits (the Karen Green case), a matter
which eventually found its way to the High Court*®; or a decisicn made some
vears ago by the Director-General of Civil Aviation about the importation of
aircratt.®® In these and other cases the statutory officers concerned have been
exposed to considerable publicity and analysis of their actions, with their ministers
playing a strictly limited role in the ensuing political controversy.

4.30 In our view it is clear that the theory and practice of individual ministerial
responsibility bear increasingly little relationship to each other. The short answer
to those who have expressed views that freedom of information legislation will
adversely affect the operation of the dectrine of individual ministerial responsibility
is that they are in fact worrying about something which has long ceased to exist
in practice,

4.31 A further answer which we believe can be given to those concerned about
the implications of freedom of information legislation for individual ministerial
responsibility, is that our proposals are, in fact, likely to give a new vigour and
meaning to this very concept, and to revitalise this whole aspect of the traditional
Westminster system. Clearly if more information is made available to the public,
then ministers will be required to answer for more of the activities and adminis-
trative decisions of their departments. Sir Arthur Tange recognised this when he
told the Committee:
I think I am entitled to say that the working of this legistation will result in a new
relationship between the Minister and members of Parliament and a new relationship
between Ministers and members of Parliament and the media. Some of the ideas on
freedom of information originated in countries which do not have the Westminster
system. 1 think it will be essential to the effective working of a Westminster system,
assuming that Parliament still continues to have question time and qguestions without
notice, that as far as possible the Minister is aware of a mass of defajl. At present
he can do this at a time of his own choosing and in accordance with his judgment of
the nationa! priorities and the responsibilities of his portfolio. But henceforth this
will be dictated by the exigencies of the operation of a piece of legislation which,
at four o'clock on Friday afternoon might lead te the release of decuments quite
properly under the application of this legislation and of which it might be impossible
for the Minister to he aware before he goes into the next question time in Parliament.
This seems to me to be one of the realities of the sitvation.®®

4,32 We in fact see these freedom of information proposals as requiring minis-
ters to take greater personal interest in the actions of their departments at a lower
level of administration and decision making. To this extent we believe that effective

88 Green v, Daniels (1977) 13 ALR 1.

49 8. Brogden, Australia’'s Two Airlines Policy, MUP, 1968, ch. 7. Also, R. v. Anderson (1955)
113 CLR 177.

5% Transcript of Evidence, p. 2046,
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freedom of information legislation will lead to a renewed strengthening of the
principle of individual ministerial accountability. Ministers will be required to
accept a greater degree of personal responsibility for the proper and cfficient work-
ing of their departments, Where maladministration occurs, and this clearly
results from the failure of the minister to take effective action to prevent it, or
where it results from ncglect of his administrative (as distinct from his policy
making) responsibilities as a minister, then public exposure should occur. If this
in turn leads to the imposition of political sanctions against the minister con-
cerned, we would see that as petentially strengthening the democratic process. In
short, where a department fails to operate as it should because a minister has
failed in his responsibilities there is no justification for this failure being concealed
from the electorate. We fec! that freedom of information legislation will achieve
this strengthening of accountability on the part of ministers.

The neutrality of the Public Service

4.33 It has traditionally been held that a Westminster system must be served
by a public service which is a career service’! of high professional standards, one
which advises governments equally well regardless of their political complexion,
one where the senior public servants play no overt role in the political contests
of the day and are generally anonymous in the public eye; and where the prefes-
sional service carries out the instructions of the elected government once decisions
have been made. While in no way debating the issue, or proffering any opinion,
we do note that there has been an increasing public debate in recent years and
there appears to be a growing body of informed opinion that challenges some of
these views, and regards the possible development of a public service where senior
officers change regularly with changes of government as not being incompatible
with the ideals of the Westminster system.’® For instance, the Prime Minister.
the Rt Hon. J. M. Fraser recently acknowledged that:

The present government has recognized that there may be occasions when govern-
ments will wish to appoint politically committed persons to the highest public service
positions. When such politically committed persons are appointed, there should be
no continuing commitment to them on the part of succceding governments .
The appointment of a politically committed individual as head of a department
might serve the interests of the government making the appointment very well. But
new governments might conclude that it is impossible for a person so identified
with their political opponents to serve them impartially . . . We have responded
to this problem with the Pubiic Service Amendment (First Division Officers) Act
passed ecarlier this year . . . It is felt that these new procedures enable a
government to make appointments from outside the normal public service career
structure, but prevent any lasting breach of the principle of an apalitical public
service.5?

1 This is as distinct from the United States system where senior administration officials are re-
moved and replaced (‘the spoiis system’) when a new President takes over. Heowever we noted
that in recent years the changes in Permanent Heads of Departments have heen more frequent
than in the past, something admitted by the Public Service Board when it appeared before us
(Transcript of Evidence, p. 898). However, the Prime Minister, when intreducing the Public
Service Amendment (First Division Officers) Bill 1976 which makes it in effect easier to remove
First Division Officers when governments change, said ‘One of the most important founda-
tions of the parliamentary system of government is the political neutrality of the Public Service’.
Australia, House of Representatives, Hansard, 18 November 1876, p. 2865,

2 See for example R. M. Spann, ‘Bureaucracy and the Public Service’, in H. Mayer & H. Nelson
(eds), Australian Politics: A Fourth Reader, Cheshire, Melbourne, 1976, ch. §1.

¥ Fraser, dustralian Journal of Public Administration, cited footnote 17, p. 7.
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4,34 In its submission to the Coombs Commission, the Public Service Board
expressed its interpretation of the doctrine of public service neutralily as follows:
The concept of neutrality does not imply that public servanis have no political views
or associations. Rather, it is concerncd with the responsibility owed by a public
servant to the government of the day, irrespective of i pelitical complexion;
impartial advice on policy options; and the whole-hearted implementation of
decisions made at the political level irrespective ol whether they accord with the
views of the officer.”™!
Again, this sounds fine in theory, but it is well attested that the struggle between
the departmental view and a contrary ministerial view does not cease simply
because a decision is eventually made by the politicians,® The doctrine also im-
plies that ‘. . . while bureaucrats should not be partisan, they do not have the
right to be neutral between government and opposition. Public servants owe loyal
service to the government in office . . ..%% A further implication is that:
A public servant has a duty while at work to protect and promote the minister’s and
the government’s intcrests, as he would if they were wholly acceptable to him per-
sonally, So, in making clear pelicy opticns, he should indicate how they might be
related to the apparent political aims and general outlook of the government; and he
should interpret and promote the government’s and the minister’s policy concerns
as best he can, even in the absence of clear guidelines in a particular field of pelicy.™7

4,35 A further question arises about the nature of the ministerial-public service
relationship when the opinions of senior public servants are published after they
retire from the Service; especiaily if these comments are critical ol government
policy or of the ministers whom they have scrved. Such publications are by no
means unknown in Australia. For instance, when Mr (later Sir) Paul Hasluck
left the then Department of External Affairs, he wrote on several occasions in
a highly critical way of the foreign policics of his former Minister, Dr H, V. Evatt,
Similarly, Sir Alan Watt, a former Permanent Head of the same Department
criticised various policies and ministers whom he had scrved in his book The
Evolution of Australian Foreign Policy 19381965 which was published in 1967,
only two years after many of the events he deseribed. Mr W, R. Crocker and
Mr M. Booker, both former senior Australian diplomats, published books after
their retirement entitled Awusrralian Ambassacdor and The Last Domino in 1971
and 1976 respectively, Both books were highly critical of some aspects of Aus-
tralian foreign policy.

4,36  Most recently, Mr A, Renouf, another former Permanent Head of the De-
partment of Foreign Affairs, pubtished his book The Frightened Country in 1979,
This book, highly critical both of current government policy and members of the
current Government, was written while Mr Renouf was still an officer of the
Department and was published within a few weeks of his retirement. Mr Rencuf’s
actions were very quickly and fercelully condemned by the Public Service Board
which, in a formal statement issued on 20 August 1979, said:

The conventions relating to public comment by public servants include a require-

ment that public servants concerned with policy should not publicly criticise

%4 Auystralia, Public Service Board, First PS8 Submission to the Royal Commission on Austrafian
Government Administration, Public Service Board, Canberra, 1974, p. 64,

2 R, K. Alderman & J. A. Cross, ‘Ministerial Reshuffies and the Civil Service’, British Journal
of Political Science 9, 1, January 1979: R. N. Spann, Govermment Adminisiration in Australia,
George Allen & Unwin, Sydney, 1979, p. 473.

58 | W. Pickersgill, ‘Bureaucrats and Politicians®, Canadian Public Administration 15, Fall 1972,
p. 426.

57 Spann, Government Adminisiration in Ausiraiia, cited footnote 55, p. 257,
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Ministers {past or present). In the case of senior public servants and certainly those
who have had the unique responsibilities of Permanent Head it is the Board's view
that those conventions should have application after retirement also in respect of
matiers which arose when they were serving officers.

In the Board's view the proper relationship between Ministers and senior public
servants requires an almosphere of mutual confidence and trust with public servants
giving advice fearlessly and Ministers accepting responsibility for decisions made.
Within a Wesiminster-type system neither Ministers nor public servants should
allow themselves to become in any sense public adversaries,

The publication, by an ex-Permzanent Head, immediately after his retirement, of his
opinions about the appropriateness or otherwise of the policy decisions or actions of
Governments which he has served, is not in the Board’s view conducive to the main-
tenance of a proper ministerial-pubiic service relationship—if the example were to
be emulated on any scale it could be destructive of if.

This statement by the Public Service Beard is a clear cxample of the classic
approach to ministerial-public service relationship within a Wesuninster-type
system of government. It also serves to reinforce our view that freedom of
information legislation will only be effective if the public service as a whole,
and especially at a senior level, is prepared to adopt attitudes which are more
conducive to the free exchange of information than has been the case in the past.

4.37 We would not seek to dwell on this issuc of neutrality. No submission
or witness before us suggested that freedom of information legislation would
have any significant impact in this arca, and this is a view which we share. There
Is a world of difference between taking a ‘political’ position in terms of supporting
government, rather than opposition, policies; and taking a ‘partisan’ position
favouring one political party or cause above another. Few senior public servants
have overtly identified themselves with particular political parties,™ although in
recent years a number of people of known prior political affiliation have been
appointed to very scnior public service positions, with consequential problems
arising upon changes of government.” We would not see our proposals altering
this in any way. Provided, as we said, that partisan considerations remain absent
from the operations of the public service we see no changes of behaviour likely
to result from any of our proposals.

4.38 There is a further consideration however, that goes beyond the question
of public servants playing a partisan role; and that relates to the whole question
of how the distribution of power has shifted between public servants and
politicians, In recent years it has beer increasingly argued that there has been
an undesirable shift of real power from the elected government to the public

#8 Rare examples being those of Dr John Burton, a former head of the then Department of
External Affairs, who resigned to fight an ¢lection as an endorsed party candidate (H. W.
Scarrow, The Higher Public Service of the Commonwealth of Australia, Duke Uriversity Press,
Durham, N. C., 1957, pp. 154-6}; Dr Rex Paterson, a former Director of the Commonwealth
Department of National Development, later M.P. for Dawson (Queensland) (Spaun, Govern-
ment Administration in Australia, cited footnote 55, p. 239); and Mr Ellicott (now Minister for
Home Affairs) who was a former Solicitor-General.

#* The appointment of a number of such persons by the Labor Government daring 1972-75 was
a prime factor [eading to the introduction of the Public Service Amendment (First Division
Officers) Act 1976 (No. 6 of 1977) by the Liberal-National Country Party Government. By
changing the method of appointing and removing First Division Officers, the new Jegisiation
roakes it easier to terminate ‘political appointments’. See in particular clause 3 (a) of the Bill
amending s. 54 of the Principal Act.

46



service. Writing in 1964, R. H. S. Crossman summarised developments which he
characterised as involving ‘the passing of Cabinet government’ thus:

Unification and centralisation have had two important political effects, Firstly, they
have made it even more difficult for departmental ministers to get their way against
their senior officials, or where necessary to dismiss them, In our new kind of civil
service, the minister must normally be content with the rdle of public relatiens
officer to his department . . . Secondly, the centralisation of authority, both
for appointments and for policy decisions . . . has brought with it an immense
accretion of power to the Prime Minister. He is now the apex not only of a highly
centralised political machine, but also of an equally centralised and wvastly more
powerful administrative machine.®

This shift of power was recognised on both sides of British politics. The Labour

Party spoke of the ‘dangerously unbalanced and dependent relationship® of

ministers with their officials® and the Conservatives of
a recognisable shift of power away from the elected politician to the bureaucrat.
It would be wrong to close one’s eyes to the fact that, in Sir Eric Roll’s words, ‘the

tradition that ministers take the political decisions and civil servants carry them out
has long been overtaken by reality.”*

4.39 The same is the case in Australia. One of the foremost experts on the sub-
ject has recently written:

The professional expert and the manager |in Australia] played a relatively more

imporzant role . . . than in Britain.®

and,
Among the institutional elites of Australian soclety, public servants occupy an
important place. Australia has an executive-biased political system . . . Parlia-

ments rarely have a large supply of able members, operate fewer formal controls on
administration than in most countrics. Ministers have often had political skills and
intercsts, rather than executive capacity or experience. This has helped to give
senior departmental officers and the exccutive heads of the large statutory corpora-
tions considerable influence, especially when they bave werked with a strong head
of government. Public officers have played a major part in Australian history

The Federal system has helped in this process.®

One Canadian observer has summarised the situation thus:
There is no doubt, however, that while the focus of responsibility in government

continues to be primarily the minister, the locus of actual responsibility lies increas-
ingly in the public service.%®

4.40 This shift in the balance of power between the elected government and the
professional public service has important implications for freedom of information
legislation. In essence it means that the public service should be made more open
{o public scrutiny and more accountable for its actions than has traditionally been
the case. We do not belicve that this changed attitude is in any way incompatible
with the principles of the Westminster system. In Chapter 2 under the heading
‘Democracy and the right to know’ we discussed some aspects of this matter. We

e VW, Bagehot, The English Constitution, C. A. Watts, London, 1964, introduction, p. 51.

83 P, Shore, Entitled to Know, MacGibhon and Kee, London, 1966, p. 155. See also the Labour
Party evidence to the Fulton Committee, Great Britain, the Civil Service Committee (Lord
Fulton, Chairman), Proposals and Opinions, HMSO, Londen, June 1968, vol. 5 (2), pp. 652-
673.

52 The Times, 27 May 1976, p. 16.

83 Spann, Government Administration in Australia, cited footnote 55, p. 33,

4 Spann, Governmen! Administration in Australia, cited footnote 55, pp. 36-7.

5 Williams, Freedom of Information and Ministerial Responsibility, cited footnote 2, p. 28.
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pointed out that in Britain the Fulton Committee (1968) had deplored excessive
secrecy in government and had called [or greater exposure of government admin-
istration to the public gaze;" that this view had been endorsed by the British
Government’s White Paper (1969)°7 and recognised by the Franks Committee
(1972).%® However the long awaited government response to the Franks Com-
mittee recommendations, published in July 1978% has been greeted with great
disappointment by supporters of the concept of less secrecy in government.™®

4.41 This administrative sccrecy is, however, in no way confined to the operations
of Westminster-style governments. A recent study by the International Institute
of Administrative Sciences reported on the problems of government secrecy in
four Western European, two Eastern FEuropean and three Scandinavian countries
plus the United States and Canada. The report indicated that most fears expressed
about the danger of open government were quite groundless, as adequate protec-
tion has always been afforded to material that ought to be protected. Thus, even
in Sweden, ‘there has been little danger of too much administrative openness’.

4.42  We noted earlier that an essential feature of the Westminster system was
the accountability of the Executive to Parliament, ard in this regard we are much
encouraged by the statements of Lord Croham, a recent former head of the
British Civil Service, that greater openness of the public service to the general
electorate will ‘lead to a strengthening of Parliament in relation to the
cxecutive’.?2

4.43 We find it interesting by contrast that the Public Service Board in its sub-
mission to us sought to imply that greater public access to infermatjon would in
fact increase the power of the public service in relation to the elected government,
The Board spoke of

the added power which public access to internal working documents could give
public servants. Evidence that Ministers had acted contrary to advice given by or
even the views of public servants could be used against Ministers by those disagreeing
with the relevant actions. In such cases the public servants could be portrayed by
Ministerial opponents as wise/expert/disinterested, etc., and the Minister put en the
defensive. The coercive influence on governments which could thus be put in the
hands of public servants should not be underestimated. Nor would it fail to be
recognised by Ministers.™

This of course amounts to no more than speculation and for our part the views
of Lord Croham are much to be preferred. It is certainly upon that premise that
we have proceeded.

8¢ Great Britain, The Civil Service Committee (Lord Fulton, Chairman), Report, Cmnd 1638,
HMSO, London, June 1968, vol. 1, para. 277, p. 81.

§7 Great Britain, Information and the Public Interest, Cmnd 4089, HMSO, London, June 1969.

88 Great Britain, Departmental Committee on Section 2 of the Official Secrets Act 1911, (Lord
Franks, Chairman), Repors, Cmnd 5104, HMSO, London, vol, 1, September 1972,

©? Great Britain, Home Office, Reform of Section 2 of the Official Secrets Aer 1911, Cmnd 7285,
HMSQO, London, July 1978,

70 For an example of this response see R. J. Williams, “Official Secrets and Open Government:
A Reappraisal’, Political Quarterly 50, 1, January-March 1979, pp. 100-104.

"t D. C. Rowat, Administrative Secrecy in Developed Countries, Macmiflan Press Ltd, London,
1979, p. 13.

"t The Times, 17 August 1978, p. 2.

*3 Submission no. 47 incorporated in Transcript of Evidence, p, 840,
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The anonymity of the Public Service

4.44  In the classic model of the Westminster system it is expected that the par-
ticular views of individual public servants are not common knowledge.™* It has
traditionally been held that differences of opinion between ministers and officials
should not become public knowledge; that policy decisions or positions should
be identificd as being the responsibility of ministers and not officials; and that,
whatever views the officials do hold, they defer and accept the policies decided by
ministers. Anonymity has thus been described as an ‘equally important tradition’™®
as that of ncutrality in the public service, In evidence before us, senior Australian
public servants stressed the importance ol this tradition. Mr Curtis said:
I think the principal point that is being considered is whether a public service could
continue 1o serve successive governments, not only with impartiality but with an
acceptance of impartiality by governments if their positions on policy issues become
known and debated. Perhaps where public servants become identified with particular
partisan issues, not necessarily political partisan issues, then it may well be that
a succeeding government committed to a different line of thought would wish to
have different advisers . . . The sccond point is that once the views of an
individual public servant become known anid subject to public debate it seems to be
almost inevitable that the public servant is going fo he drawn into the arena to
defend his views. ™

Mr Stone said that one of the c¢ffects of the Westminster system is that ‘we cannot
have a situaticn in which a department is saying one thing when the Minister may
want to be saying something else’.””

4.45 Defenders of the traditional view of the Westminster system are most

anxious to preserve this concept of absolute anonymity. The British Government’s

White Paper states:
The risk must be avoided of officials becoming personally identified with a particular
line of advice on a particular issue of policy or exposed to pressure to discuss in
what respects their advice has not been accepted by ministers. It is clearly right that
officials should not be drawn into expressing personal views on policy matters
which could be represented as in conflict with those of their Ministers, or as
reflecting any political bias.78

This is very much In line with the submission of the Public Service Board which
we quoted above.

4.46 Once again, however, the political reality has far outdistanced the pristine

theory, as Mr Curtis clearly recognised when he said:
Given the extent to which the names of senior officials of at least some departments
are now publicly known and their views and backgrounds, or supposed views and
hackgrounds, are discussed in the daily Press and weekly journals, it may be doubted
whether much if anything is left of the tradition of anonymity.7™

And again,
Tt secms to me inevitable that as the interface between government and the public
becomes larger with the cxpansion of government regulatory activities, more and
more will be known about not only who the public servants are who are operating
within the system but what their views are as well,30

"t Spann, Goevernmen! Administration in Australia, cited footncte 55, ch. 10,
S Birch, cited footnote 32, p. 242.

¢ Transcript of Evidence, p. 23.

"? Transcript of Evidence, p. 1693,

'8 Information and the Public Interest, ¢ited footnote 67, para. 30, p. 10,

7 Transcript of Fvidence, p. 28.

80 Transcript of Evidence, p. 29.
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This is not a new phenomencn. Professor Encel writes:

Educational policy in Victoria is identified with the name of Frank Tate and in
N.8.W. with those of Peter Board and Harold Wyndham. The building of railways,
of great bridges, of water supply projects, electricity generating enterprises .
with names like Speight, O'Connor, Bradfield, Hudson and Monash. In other cases,
leading officials have become dominant figures over the whole range of state
administration . . . like J. D, Story, in Queensland, and Wallace Wurth in
N.S.w. %

The Ontario Commission research paper notes, ‘it is evident that official anonymity
is gradually declining despite the efforts of most ministers and public servants
to resist this development,® and the Fulton Committee wrote of anonymity that
‘it is already being eroded by Parliament and to a more limited extent by the
pressures of the press, radio and television; the process will continue and we see
no reason to seck to reverse it'®?

4.47 Public servants at a very senior level appear frequently before parliamen-
tary committees where quite free exchanges of opinion occur. As has been said,
their supposed views are canvassed in the press™ and, indeed, discussed in the
Parliament.® Leading figures such as Sir Arthur Tange are inextricably linked
with their departments and their views become known over many years. Industry
and interest group leaders develop close relationships with senior public servants.®
It is increasingly common for such officials to speak at public meetings and
seminars, especially since the 1974 repeal of regulation 34 (b) of the Public
Service Regulations which forbade an officer to publicly comment upon any
administrative action or upon the administration of any department.5” In short
it could be said that this concept has largely vanished and ‘that lapses in minis-
terial responsibility help te reinforce a decline in anonymity resulting from other
changes in the political system’.®®

4.48 The principal issuc arising in this context is what changes to the West-
minster system are likely to arise if greater access is granted to what are generally
called ‘internal working decuments’ {a matter dealt with in fuller detaii in Chapter
19 relating to clause 26 of the Bill) and whether this in turn will revea! the
identity of individual public servants and the specific nature of their advice.

4.49 First it is held that such increased disclosure would lead to some change
in the nature of the relationship between officials and their ministers. Specifically
Mr Stone said that: ‘the breach in the relationship between Ministers and their

¥t 8. Encel, Eguality and Authority: A Study of Class, Status and Power in Australia, Cheshire,
Melbourne, 1970, p. 71.

2 Williams, Freedom of Information and Ministerial Responsibility, cited footnote 2, p. 24,

*2 Fulton, Report, cited footnote 66, para, 283, p. 93.

# See for instance the articles in The National Times dealing with Sir Arthur Tange (Defence),
28 April 1979, pp. 23-31; Mr John Stone (Treasury), 28 Octaber 1978, pp. 8~11; Mr Geoffrey
Yeend (Prime Minister and Cabinet) and Sir Alan Carmedy (Prime Minister and Cahinet),

11 November 1978, pp. 14-17; Mr Nick Parkinson {Foreign Affairs), 18 November 1978,
pp. 8-10: Mr Pat Lanigan (Social Security), 2 December 1978, pp. 18-19; Mr K. O. Shann
(Public Service Board), 9 December 1978, pp. 33-36; and Mr lan Castles (Finance), 16
December 1978, pp. 39-41.

#5 See for instance comments about the views of Sir Arthur Tange in Australia, Senate, Hansard,
20 March 1979, pp. 739-745,

8¢ See comments of Mr Curtis in Transcript of Evidence, p. 28.

87 Spann, Government Administration in Australia, cited foolnote 55, p. 260,

3 Williams, Freedom of Information and Minisierial Responsibility, cited footnote 2, p. 25.
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departments which would be involved in the publicaticn of such a document would
be very much against the public interest’,*® and
In my considered judgment the release, under sanction of the Bill, of what are
loosely called internal working documents of departments, that is to say the kind
of documents that pass in the policy-advising process between officials and their
Ministers, would be subversive of the system under which we presently operate,
People may not like that system but it is the sysiem.™

4.50 Secondly, several of our witnesses echoed criticisms that have also been
made overseas that the public exposure of these advisings, or the revelation of
the identity of individual public servaats will lead to a major change in the
naturc of that advice itself. Tt is said that the quality of the advice tendered will be
adversely aflected, being mare cautious und less innovative.

The Chairman of the Public Service Board Mr R. W. Cole said:

To take an extremc example, if it was suggested that internal working documents
shouid not be exempt . . . Documenis that I have seen over my years in the
Treasury, the Department of Transport and the Department of Finance, often
have quite strongly criticised cxisting government policies or things that are going
to become government policies. There has been a battle going on behind the scenes
as to whether the Government should adopt policy x. At present it is possible in
the Public Service to write a document saving policy x being proposed by a Minister
is very bad for these reasons, and that goes to the Minister or may even go into
Cabinet. If that were going to be published or made available to journalists it could
not be written,?!

And again,

I am just asserting that it is a fact that people do write documents in a way which
is geared to what they believe will be the readership, and that where they have an
obligation to write for a wider readership they write them in a different way. I am
not saying this is 100 per cent so, but they write them in a different way from the
way in which they write them for internal purposes.”?

In doing the best you can you may chance your arm somewhat because you may not
be sure of your facts and you may be making a quick judgment. If the senior public
servant fears that in some sense this might be published and held against him he
may be ultra-cauticus, which may not be helpful to the recipient

4.51 TIndeed in its written submission the Board spelt this out in greater detail.

It submitted:
Public servants if believing that they may be writing, in effect, for publication
could tend to be more careful and less straight forward and frank in internal written
communications. Belng more careful has obvious merits though it may slow advising
processes down—a public servant whese primary aim is never to be seen to make
a mistake is not the ideal model. Particularly in the policy advising areas of govern-
ment quick and often comparatively informal papers are prepared of necessity-—
i.e., to an exiernally imposed timetable. Even deeper assessments, particularly those
which may be critical of an existing policy, may be written in direct language rather
than in the guarded language common in reperts which are written by public servants
for publication. Any inhibition on frankness in communication would in the Board’s
view risk weakening the policy formulation and advice to government functions of
the public service.

89 Transcript of Evidence, p. 1696,
P Transeript of Evidence, p. 1697,
Y Transcript of Evidence, p. 887.
® Transcript of Evidence, p. 888,
3 Transcript of Evidence, p. 889,
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Individual public servants could become publicly identified with particular points of
view. They cculd thus become invelved in political controversies as either critics
or defenders of government policies or of the poiicies of opposition parties. Public
servants could be uttacked in person for views they may have expressed. Before it
Is thought 'why not? the question needs to be asked: should those public servants
be given the right of reply in such circumstances? The Board believes that it would
be inappropriate for individual public servants to become involved in political
debate and that it would seriously erode the concept of a neutral public service if
circumstances were allowed to arise in which any such tendency developed. Indeed,
if this werc to happen, pressures would almost certainly arise for Governments to
take responsibility for the appointment of persons to positions in the Public Service
below the Permanent Head/ Statutory Officer level concerned with policy formulation
and advice.?*

4.52 When the Secretary of the Treasury was asked if he thought that subsequent
disclosure of official advisings would cause a document to be written in a different
fashion, he replied: ‘In my opinion it is quite certain it would do so’. He said that
for himself ‘T would be much more circumspeet than I am normally accustomed
to be’. However, on the issue of the quality of his own advice, he said that “The
policy prescriptions 1 hope would not differ’. But as to the impact on others he
fett that they might in fact tend to reduce the quality of their cutput,

Because I have seen sufficient of the world to notice that in fact people do write
differently, or even speak differenily for that matter, in one set of circumstances
from ancther.9%

4.53  With slightly different emphasis, the Secretary of the Department of the
Prime Minister and Cabinet said:
I think these who contend that nothing will change do not know what they are talking
about. The system will certainly change. It will change for me and I expect it will
change for others. Let me add that does not say anything about the integrity of
advisers if thut is what the British comment was about. The advice will be just as
frank and forthright and T hope as accurate, but it will be done differently.?

By this he meant that formal records might not be kept but rather that records
would be of a less formal nature; more would be done by simple discussion,
or on the telephone. He said ‘You may not be allowed to record a file note of
the discussion, The Minister may not want it’.%7 He added,

It s not a fear of exposure; it is that advisers only have one try. You put your
thoughts down on a piece of paper and that is it. It then goes out to public con-
troversy; you do not have a second chance to go and explain your views; you do
not then enter the public platform to defend and explain what you have said. I
believe it will be a permanent change, not necessarily in the same degree all the
way through, but those who contend that there will be no change are doing some-
thing less than facing up to all the facts 9%

4.54 This view has frequently been advanced in the courts to argue for the
non-disclosure of documents, and in almost all cases the courts have rejected
this view. Viscount Simon L. C. said:
It is not a sufficient ground [to withhold a document] that the documents are ‘state
documents’ or ‘official’ or are marked ‘confidential’. It would not be a good ground

1 Submission no. 47 incorporated in Transcript of Evidence, pp. 839-840.
* Transcript of Evidence, p. 1713,
®¢ Transcript of Evidence, p. 2305,
T Transcript of Evidence, p. 2305.
88 Transcript of Evidence, p. 2306.
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that, if they were produced, the consequences might involve the department or the

government jn Pariiamentary discussion or in public criticism . . . Neither
would it be a good ground that production might tend to expese a want of efficiency
in the administration . . . In a word, it is not enough that the minister or the

department does not want to have the documents produced.®

In the United States, the Supremc Court in its historic judgment on the question
of the release of the “Watergate tapes’ said:

However, neither the doctrine of separation of powers, nor the need for confidentiality
of high level communications, without more, can sustain an absolute, ungualified
presidential privilege of immunity f{rom judicial process under all circumstances.
The President’s need for complete candour and objectivity from advisers calls for
great deference from the courts, However, when the privilege depends solely on the
broad, undifferentiated claim of public interest in the confidenfiality of such con-
servations, a confrontation with other valucs arises. Absent a claim of need to
protect military, diplomatic or sensitive national security secrets, we find it difficult
to accept the argument that even the very important interest in confidentiality of
presidential communications is significantly diminished by production of such
material for in camera inspection with all the protection that a district court will be
obliged to provide.19¢

4.55 The Australian High Court has recently pronounced decisively on these
objections in Sankey v. Whitlam (which we discuss at length in Chapter 5).
Acting Chief Justice Gibbs said:

Not all Crown servants can be expected to be made of such stern stufl that they
would not be to some extent inhibited in furnishing a report on the suitability of
one of their fellows for appointment to high office, if the report was likely to be
read by the officer concerned. However this consideration does not justify the grant
of a complete immunity from disclosure to documents of this kind.1%
Mr Justice Mason (a former Solicitor-General) said:

I agree with his Lordship {Lord Reid in Conway v. Rimmerl that the possibility that
premature disclosure will result in want of candour in Cabinet discussions or in
advice given by public servants is so siight that it may be ignored . . . T should
have thought that the possibility of future publicity would act as a deterrent against
advice which is specious or expedient.102

And Mr Justice Stephen said of such claims that ‘Recent authorities have disposed

of this ground as a tenable basis for privilege’.!"

4.56 We tend to support the view that the courts have expounded—in effect
that while there may well be some change in the nature of advice provided to
the government, these changes wili be for the better. The specicus or expedient
advice, thc unsubstantiated comments about individuals, or the expression of
merg opinions without any real support may well vanish, but we share Mr
Stong’s hope that the quality of pelicy prescriptions will net differ. We are not
alone in this view. The Fulton Committee said:
We think that administration suffers from the convention, which is still alive in
many fields, that only the Minister should explain issues in public and what his
department is or is not doing about then . . . In our view, therefore the
convention of anonymity should be modified and civil servants, as professional

* Duncan v. Canmiell Laivd and Co. Lid [1942] 1 All ER at p. 595,
100 [inited Stares v. Nixon 94 8.Ct, 3090 L..Ed.2d (1974).
o Saykey v. Whitlam (1978) 33 ALJR 11 at p. 22.
102 ihid., at p. 44,
103 jbid., at p. 31.
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administrators, should be able to go further than now in explaining what their
departments are doing, at any rate so far as concerns managing existing policies
and implementing legislation,104

Lord Armstrong, an eminent English public servant writes,
To my mind there would be every advantage in the name of the civil servants

responsible for such [policy option] studies being known, and their being allowed
to join in public debate on their own findings.1"

4.57 Lest it be thought that such views are confined to judges and British public
servants, we would note that Mr R. Doyle, Senior Research Officer of the
Administrative and Clerical Officers Association told the Committee that “We
do not accept that FOI legislation will do away with the concept of candour’is
and when asked if he thought that comprehensive frecdom of information legis-
Tation would cause his members to behave in a different fashion in terms of com-
mitting advice and opinion to paper, he replied ‘Shortly, no’ 207

4.58 'The inevitability of this process was recognised by the Attarney-General
(Senator Hon. P. D. Durack, Q.C.) when he told us that
The views or supposed views of individual public servants tend more and more to
be canvassed in the Press. Individual public servants have more and more direct
dealings with the public in the development as well as in the administration of
government policies and programs. This process of change needs to be allowed
to evolve.19%

4.59 Indeed there arc two further desirable consequences which could flow.
Lord Croham wrote:
If T am right, therefore, openness will do precisely what civil servants are attacked
for doing. Tt will reinforce moderation and consistency in government and lead to
less violent swings in policy.199
And Mr Cartis, speaking of the advantage enjoyed over most members of the
general public by those individuals who have close personal contacts with public
service decision makers, commented:
One of the purposes of freedom of information legislation is te ensure that the

insider, the person who has established an inside running, does not get a better deal
with government than a person who does not have these contacts or inside running. 110

4.60 We arc thus led to the conclusion that although an effective Freedom of
Information Bill will in fact cause somc revision in the doctrines of public service
neutrality and anenymity, and may indeed modify the relationship betwzen
ministers and public scrvants, these changes are likely to be for the better. The
Public Service Board and others submitted that any loss of any portion of the
secrecy which now surrounds so much of the workings of government and the
public service would have a detrimental effect upon the system as a whole 11!

04 Fulion, Report, cited footnote 66, para. 283, p. 93,

105 Sir William Armstrong, The Role and Character of the Civil Service, OUP, London, 1970, p.
15.

198 Trangeript of Evidence, p. 930,

Y07 Transcript of Evidence, p. 931.

108 Senator P. Durack, Q.C., The Freedom of Infoermation Bill; An Address by the Attorney-
General Senator Peter Durack, Q.C., To The Australian Pharmaceutical Manufacturers As-
sociation, Press Release by the Attorney-General, Canberra, 21 August 1978, p. 7.

109 The Thmes, 17 August 1978, p. 2.

110 Transcript of Evidence, p. 28.

111 Submission no. 47 incorporated in Transcript of Evidence, pp. 839-840,
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Such a view was by contrast rejected by the public service unions' and attacked
by many other witnesses. A view similar to that of the Public Service Board
was put strongly to the British Fulton Coemmittee morc than a decade ago. Like
that Committee, we rejoct it.

4.61 Our view about the impact of such legislation on the other aspects of the
Westminster system which we have discussed is similar. Collective Cabinet respon-
sibility will not be weakencd and individual ministerial responsibility may well be
strengthened, The political system, whatever its form or nature, should exist
to one end only: not the convenience of the government, but the service of the
people. To this end, no views about the supposed nature of the Westminster system
should prevent the strengthening of the accountability of all parts of the govern-
ment to the people from being achieved. We well remember that these accu-
sations against freedom of information legislation were equally mounted against
the Ombudsman legislation (it was going to destroy ministerial responsibility and
render the private member of Parliament irrelevant) and virtually all other major
developments in administrative Jaw reform.

Conclusion

4.62  We value the Westminster system of government; we do not seek to change
it; nor do we believe effective freedom of information legislation would change
it. A great deal of the talk about the Westminster system and how it would be
altered by freedom of information legislation has been obscure and misleading. To
a great extent the term ‘Westminster system’ has been used as a smoke-screen
behind which to hide, and with which to cover up existing practices of unnecessary
secrecy, Very often people have alleged that the Westminster system is under
attack by freedom of information legislation when what is actually under attack is
their own traditional and convenient way of doing things, immune from public gaze
and scrutiny. We are indecd seeking to put an end to that. What matters 1s not the
convenience of ministers or public servants, but what contributes to better govern-
ment. The only feature of the Westminster system which cannot be in any way
modified without fundamentally subverting that system is the need to ensure that
members of the Exccutive Government are part of, and drawn from, the Legis-
lature. Freedom of information legislation does not alter this one iota. The other
features of the Westminster system which we have identified will either not be
significantly changed by our freedom of information proposals or else will, we
believe, be changed for the better.

4.63 Freedom of information legislation does not relate to any specific system
of government, be it a Westminster, presidential or any other system. It is rather
a question of attitudes, a view aboul the nature of government, how it works and
what its relationship is to the people it is supposed to be serving. Any political
system which holds that the people are entitled to a maximum degree of infor-
mation about how fheir government operates, so that it can be made more respon-
sive and accountable to them, will welcome an effective Frecdom of Information
Bill. Tn this respect a Westminster system of government should be no different
from any other.

B Trauseript of Evidence, pp, 908942, See especially p. 930.

35





