CHAPTER 4

Bankruptcy and Insolvency (ss. 44 (iii) and 45 (ii))

CONSTITUTIONAL PROVISIONS

4.1 The operative provisions in this chapter are as follows:

44, Any person who—

(iii) Is an undischarged bankrupt or insolvent:

shall be incapable of being chosen or of sitting as 4 senator or a member of the House o
Representatives :
45, If asenator or member of the House of Representatives—

(ii) Takes the benefit, whether by assignment, composition, or otherwise, of any law relat-
ing to bankrupt or insolvent debtors:

his place shall thereupon become vacant.

4.2 Sections 44 (iil) and 45 (ii) have attracted little attention during the last eighty
years in common with the other provisions disqualifying members of Parliament. There
has been virtually no commentary or analysis as to their meaning or likely interpret-
ation in constitutional texts, nor have they been subject to judicial interpretation, with
the exception of some incidental remarks in the Supreme Court of South Australia.! As
far as we are aware, the only Parliamentary discussion of these provisions occurred in
relation to an alleged breach of s. 45 (ii) by Mr Michael Baume MP.?

4.3 It can be argued that these provisions, and in particular s. 44 (iii), are far-
reaching, if strictly interpreted according to their current meaning, and as a result this
may cause considerable difficulty in determining whether a disqualification has defini-
tely occurred. We will now consider the meaning and likely interpretation of these pro-
visions and then broach the more substantive question of whether, as a matter of policy,
such provisions should remain in the Constitution no matter what form they take.

{a) Meaning of s. 44 (iii)

4.4 The making of a formal bankruptcy order is a clear and definite event which can
disqualify a candidate, sitting member or senator under s. 44 (iii). However, the use of
the word ‘insolvent’ in s. 44 (1i1) presents considerable difficulties of interpretation.
Today, the word is more usually used to describe a condition of being unable to pay
debts; used in this way it introduces a less clearly defined status as it does not imply any
formal process of being declared insolvent. In bankruptcy proceedings the word ‘insal-
vency’ is used in two senses, first, to indicate that the realizable amount of the property
of a person is less than the amount of a person’s liabilities and, second, that the property
of a person, although its realizable amount may exceed the amount of the liabilities, is
in such a form as to prevent that person from paying his debts as and when they become
due. This second usage was elucidated by Isaacs, J. in Bank of Australasiav. Hall?

4.5 However, there has been no detailed discussion of ‘insolvency’ as it appears in

s. 51 (xvii) of the Constitution, and in the Bankruptcy Act the insoivency of a person is

expressed in terms of his inability to meet his debts as they become due out of his own

moneys.* In Sandell v. Porter, Barwick CJ, interpreted this expression restrictively in
relation to traders:

. the debtor’s own moneys are not limited to his cash resources immediately available.

They extend to moneys which he can procure by realization by sale or by mortgage or pledge

of his assets within a relatively short time —relative to the nature and amount of the debrs
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and to the circumstances, including the nature of the business, of the debtor. The conclusion

of insoivency . . . ought not to be drawn simply {rom evidence of a temporary lack of

liquidity.®
While a restrictive interpretation is essential to ensure that traders may continue to
trade with each other notwithstanding temporary liquidity probiems, different interests
are at stake in relation to non-business debtors. Generally credit is not extended to
them, as it is to traders, to enable them to earn income. In effect, the definition of the
concept of insolvency changes in accordance with a debtor’s commercial status, or lack
thereof, in the community.

4.6 Whether a person is able to pay his debts as they fall due is in each case a question
of fact, and often there is no definite event which would automatically render a person
insolvent. Insolvency can be inferred when debt recovery processes such as examination
orders, instalment orders, garnishment orders, warrants and writs of execution have
been instigated against an individual. However, the issue of a judgment recovery pro-
cess cannot be taken as an infallible indication of the insolvency of the debtor at whom
it is directed. He may have forgotten to pay, may dispute the debt, or may simply not
wish to pay. In none of these cases can insolvency confidently be inferred. Despite these
inherent difficulties, it could be argued that the word ‘insolvent’ is to be interpreted ac-
cording 1o its current and ordinary meaning, and consequently any person who is un-
able to pay his debts, in either of the senses previously indicated, would be disqualified.
The alternative approach that can be adopted is to hold that the word held a différent
meaning, either in its contemporaneous exposition, or in a technical legal sense, at the
time of the enactment of the Constitution.

4.7 The approach of the courts used to be that each word in an Act retains the mean-
ing that it had at the point of time when it was enacted. However, the operation of this
rule has been virtually abandoned and the couris now generally interpret words in an
Act in accordance with their current meaning, subject to certain limited exceptions.t It
is possible that an exception may occur when construing ambiguous words in an old
statute, where a4 word or phrase has acquired an extended or different meaning since en-
actment, which would clearly not have been intended by the legislature.” The courts are
also frequently concerned with technical words and phrases, and when words have
acquired a technical legal meaning, the courts will construe them on the basis that the
legislature intended to use them with that meaning unless a contrary intention clearly
appears from the context.?

4.8 The Convention Debates provide some assistance as te the proper construction to
be given to the provision. Although none of the speeches explicitly define the word ‘in-
solvent’, it is apparent that the framers of the Constitution intended a different in-
terpretation of the word than its current meaning. Perhaps the clearest exposition of
the provision was made by Mr O'Connor:
So that directly a man became bankrupt or insotvent, and until his discharge, he is under one
of the disabilities in sub-section (3), (4) and (5). As soon as he comes under these diabilities
his place becomes vacant. That deals with cases of compulsory sequestration . . ?

The inference in this passage, that insolvency was synonomous with bankruptcy, also
appears in the speeches of other members of the Convention who debated the clause.

4.9 Whether the courts would refer to the Convention Diebates in attempting to
ascertain the meaning of this word is, of course, another matter. There is strong auth-
ority denying the right of courts to consider what was said in pariiamentary debates or
at the Constitutional Conventions.” This approach is still followed by the courts as was
peinted out by Barwick CJ in Attorney-General for Australia {at the relation of
McKinlay) and Others v. Commonwealth of Australia and Others:
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But it is settled doctrine in Australia that the records of the discussions in the conventions
and in the legislatures of the colonies will not be used as an aid to the construction of the
Constitution,"

4,10 Perhaps the most notable exception to this rule occurred in the case of fn re
Webster.? As we mention in a later chapter, Barwick CJ specifically referred to the
Convention Debates in reaching his conclusion as to the scope of s. 44 (v). While it 1s
probable that this was merely an isolated instance and does not represent a change in
the general rule, there is authority for the view that parliamentary debates, including
the Convention Debates, may be referred to in order to determine the background to
the enactment of legislation.'? In the McKinlay case the Chief Justice states:

In case of ambiguity or lack of certainty, resort can be had to the history of the colonies, par-

ticularly in the period of and immediately preceding the development of the terms of the

Constitution."

Gibbs J also referred to this aspect:

In Australia it has been accepted that in construing the Constitution . . . regard may be
had to the state of things existing when the statute was passed, and therefore to historical
facts and to earlier legislation.'®

4,11 These judicial statements lead us to the view that the courts would be likely to
look at the meaning of the word ‘insolvent’ at the time of the enactment of the Consti-
tution by reference to earlier legislation and usage.

4.12 The inference in the Convention Debates, that insolvency was synonomous with
bankruptcy, can also be ascertained from the relevant colonial legislation. At the time
of Federation threc of the colonies, Victoria, Queensland and South Australia, had
legislation described as Insolvency or Insolvent Acts.'® A study of these statutes indi-
cates that the term ‘insolvency’ appears to have been substituted for the eariier word
‘bankruptey’, and that a person referred to as insolvent indicated that a formal order
had been made against the individual concerned. It 15 probable that the framers of the
Constitution, in their desire to comprehensively cover the situation of bankrupt
members of Parliament, included the word ‘insolvent’ to be in accordance with the
exact terminclogy of the relevant colonial legislation. If this interpretation is accepted,
the word “insolvent’ could be classified as a noun and would be qualified by the adiec-
tive ‘undischarged’. While it is not customary to speak of an ‘undischarged insolvent’,
the Convention Debates as well as the colonial legislation are highly persuasive in
confirming our view that this term was commonly used at the time of the enactment of
the Constitution.

4.13 There are also practical reasons why s. 44 (iii) could be construed in a restrictive
form to persons who have been declared bankrupt. Unless some formal step is required
under the disqualifying provisions, great difficulties could occur in determining the date
on which the disqualification occurred. This would be difficult in relation to eligibility
for election, but even more so in relation to votes cast, or penalties incurred under s.46
of the Canstitution, by a person whose financial position was not clear on any particular
day.'” Further, the wider interpretation of s. 44 (iit) might render s. 45 (ii) otiose, and
obwiously this result was neither intended, nor, we would argue, overlooked by the
framers of the Constitution.

4.14 The only case to have judicially considered ss. 44 (iii) and 45 (ii) was the South
Australian Supreme Court judgment in Storr v, Parker.'® The Full Court was consider-
ing a petition of right for payment of salary by a member whose salary had been with-
held by the Speaker, following the holding of a meeting of the creditors of the member,
which agreed that the creditors would accept a composition in satisfaction of their
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claims; the meeting also decided that the holding of the meeting did not constitute an
act of bankruptcy. The Court considered s. 31 of the Constitution Act of South
Australia, which provides that if any member of the House of Assembly becomes bank-
rupt or an insolvent debtor within the meaning of the laws in force in the State relating
to bankrupts or insolvent debtors, his seat shall become vacant.

4.15 The majority {Napier and Richards JJ) found that the Court did not have juris-
diction to determine the question, but Napier J indicated that if jurisdiction existed, he
would have been disposed to hold that the Commonwealth Bankruptcy Act is a law in
force in the State relating to bankrupt or insolvent debtors, and that a debtor who takes
the benefit of that law is an insolvent debtor within the meaning of s. 31 of the Consti-
tution Act,

4.16 Cleland J held that the court did have jurisdiction, but considered that the
member had not come within the disqualifying provision. He was not 2 ‘bankrupt’ and
he was not an ‘insolvent debtor’, because even in ordinary language this means a debtor
whose insolvency has in some way become definitely established. He comments on the
earlier $.A. Insolvent Act 1860 and S.A. Insolvent Act 1868, pointing out that each dis-
tinguishes between insolvent debtors and debtors who make arrangements without in-
solvency. In illustrating that the statutory language corresponds to the popular idea of
an ‘insolvent debtor’, he turns to ss. 44 (iil) and 45 (i) of the Constitution. In his
opinion the word ‘bankrupt’ is the equivalent of ‘insolvent’ because of the word ‘undis-
charged’. He also notes that the creation of a further or new disability ins, 45 (ii) seems
to be an implicit recognition in the Constitution that ‘bankrupts’ and ‘insolvents’ do not
include persons who take the benefit etc. of any iaw relating to bankrupts or insolvents,
otherwise this extended meaning would be otiose.

4.17 In considering the laws in force in South Australia, Cleland } noted that while
the Commonwealth Act refers to ‘bankrupts’ viz. a person in respect of whose estate a
sequestration order has been made, the earlier South Australian legislation refers to ‘in-
solvents’ as debtors who were made ‘insolvent’ (i.e. bankrupt) by proceedings in the In-
solvency Court.” His argument reinforces the view that the word ‘insolvent’ was
inserted by the framers of the Constitution as a semi-technical description used as a
statutory synonym of the word ‘bankrupt’ and it is probable although not certain, that
the High Court, sitting as a Court of Disputed Returns, would interpret this provision
accordingly.

4.18 Because of the complexities of interpretation, and in the light of the persuasive
practical reasons for limiting the operation of the provision, we are of the opinion that
the words “or insolvent’ should be deleted from s. 44 (iii). However, we do not intend to
make a recommendation at this stage as we come to the conclusion later in this chapter
that the whole provision, and not just a part thereof, should be deleted from the
Constitution.

(b) Meaning of s. 45 (ii)

4.19 The additional disqualification in s. 45 (ii) appears to have been inserted in an
attempt to prevent members of Parliament avoiding bankruptcy or insolvency proceed-
ings, with its inevitable disqualification, by entering into an arrangement with creditors.
In the Convention Debates s. 44 (iii) was seen as dealing with cases of compulsory
sequestration and s. 45 (ii) as extending to persons who voluntarily seek the assistance
of the Bankruptey Court. Mr O’Connor stated:

There are ¢ases in which a man may make an arrangement with some of his creditors with-
out insolvency, and yet this arrangement comes under the direction of the court, which has
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to give a certain legal effect to it. There are some cases in which a person may take the
benefit of the insolvency laws by assignment or composition made under the direction of the
court, and have a certain legal effect given to that arrangement by the court without actually
becoming bankrupt or insolvent. It is to provide for cases of that kind that sub- section (2)
was introduced.

4.20 This provision was probably inserted to provide some consistency withs, 44 (iii}.
It would have been inconsistent to vacate the seat of a member against whom a seques-
tration order was made by a court, and not a member whose indebtedness would justify
the making of such an order, but whose creditors allow him to enter into a substitu-
tional form of statutory composition or arrangement. A literal reading of the provision
however, appears to require an even higher standard than that imposed by s. 44 (iii).
There are cases where a person who is not insolvent in that he has assets to cover all his
liabilities?! chooses not to sell assets but to enter into an arrangement with creditors;
such a person is not bankrupt or insolvent but does take the benefit of a law relating to
bankrupt or insolvent debtors.

4.21 However, a difficulty arises in the interpretation of s. 45 (ii), as it is not clear
how widely the words ‘takes the benefit” are capable of being interpreted. Given a broad
interpretation, s. 45 (ii) would disqualify a member if he took any benefit under bank-
ruptcy or insolvency legislation: such a benefit could be taken by a creditor or even a
trustee in bankruptcy. Clearly the drafters of the Constitution could not have intended
this result. Traditionally, bankruptcy laws were introduced to benefit the debtor at least
as much as the creditor: among other things, bankruptcy legislation provides relief from
debts which are impossible to defray, attempts to protect a debtor from undue harass-
ment by creditors, and ensures a diligent and henest administration of his affairs.

4,22 It could be argued that the benefit in relation to bankruptcy is that of compul-
sion or involuntary agreement, in that one of the principal effects of a scheme under the
Bankruptcy Act is to bind all creditors, even the dissenting ones who oppose the rel-
evant scheme. But this is a benefit obtained by both a majority of creditors and by the
trustee, and it seems unlikely that these words would be given this meaning. In our
opinion, the most sensible interpretation of s. 45 (ii) is to regard it as limited to cascs in
which 2 member as a debtor takes the benefit by way of relief of his indebtedness of a
law relating to bankrupt or insolvent debtors. This is obviously the meaning contem-
plated by the drafters of the Constitution, and there is no suggestion in the Convention
Debates that the clause applied to any person who obtained an incidental benefit under
any bankruptcy or insolvency legislation.

4.23 The question arises as to whether the courts would reach this conclusion. Under
the literal rule of statutory interpretation, they are bound to apply the ordinary and
natural meaning of words even if the result is inconvenient or improbable. Although in
most contexts the application of this rule has been gradually watered down over the
years, and statutory provisions have often been virtually ignored by the courts if they
resulted in manifest absurdity, nonetheless the Committee is of the opinion that the
words ‘takes the benefit’ give s. 45 (ii) an uncertain scope of operation. If the provision
is to become effective, it should be amended to the relatively narrow and acceptable ap-
plication suggested above.

424 Lumb and Ryan state that s. 45 (ii) covers the case where the member is not
made bankrupt for his inability to pay his debts, but takes advantage of the aiternative
procedure to sequestration laid down in the Bankruptcy Act by entering into an
arrangement with his creditors.?2 However, they do not discuss the anomalous situation
which arises as a result of the respective ambits of ss. 44 (iil} and 45 (ii}. The former
permits a person who is currently involved in an arrangement with creditors to be
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clected and sit as a member, but the latter makes the entering into of such an arrange-
ment after election an event which vacates the member’s seat. A number of other
complexities also arise under the provision. For example, under s. 188 of the Bank-
ruptcy Act 1966 the signing of an authority to enable a meeting of creditors to be cailed
under Part X, constitutes an act of bankruptcy under s. 40 of the Act. It is unlikely that
this would be sufficient to attract the status of a bankrupt under s. 44 (ii1), but it would
have to be considered in any litigation under s. 45 (ii). There is also a further question
of whether deeds of arrangements under Part X of the Bankruptcy Act come within the
ambit of s. 45 (ii). In our opinion, the words ‘assignment’ and ‘composition” are not
used technically, but in a broad sense, and when the phrase ‘or otherwise’ is read in
conjunction with those words, it is intended to cover any type of arrangement in lieu of
sequestration entered into between a debtor and his creditors under the Bankruptey
Act or similar legislation,?

4.25 The Baume case highlighted some of the difficulties in determining the scope of
§. 45 (ii). Mr Baume MP had been a member of the collapsed stockbroking firm,
Patrick Partners; he subsequently on 19 March 1976 entered into an agreement, for-
malised by deed, with the appointed trustee of the firm. The collapse of Patrick Part-
ners had been raised on numerous occasions in Parliament and from time to time Mr
Baume’s involvement with the firm was brought up with suggestions of a possible
breach of ss. 44 or 45, Eventually a motion was moved that the question of whether the
place of the member had become vacant pursuant to s. 45 (ii) be referred for determi-
nation by the Court of Disputed Returns.

4.26 The facts contained in the lengthy motion were not really in dispute although
they were quite complex. The agreement between Mr Baume and the trustee recited
that there was a dispute as to whether or not Mr Baume was indebted to the firm in re-
spect of certain monies, and provided for Mr Baume to pay the sum of $106,082 in full
settlement of all claims between the parties. The trustee covenanted not to bring any
action against Mr Baume in respect of the trustee’s claim, and to restrain any creditors
from bringing any action or taking steps to enforce payments against him arising out of
any joint indebtedness of the firm.

4.27 Onthe same day the eleven partners of the firm, excluding Mr Baume, executed
Deeds of Arrangement under Part X of the Bankruptcy Act, each obtaining a mora-
torium for the currency of the deed and release at the end of it. Mr Baume was not a
party to any of these deeds of arrangement, but they ail contained covenants that the
creditors would not commence or continue proceedings against Mr Baume during the
currency of the deed, and on the expiration of that currency he received the benefit of
release.

4.28 The motion for referral to the Court of Disputed Returns was debated in the
House of Representatives on 5 May 1977. The basis of the arguments in favour of refer-
ral was that the facts, prima facie, indicated that the agreement signed by Mr Baume
constituted a deed of arrangement within the meaning of s. 45 (ii) or alternatively that
he, additionally and separately, received the benefits of arrangements made under Part
X of the Bankruptcy Act by the partners. The then Attorney-General, Mr Ellicott QC,
rebutted these arguments and during the course of his speech tabled three legal
opinions,” including a joint opinion by himself and the Solicitor-General, Each of the
opinions concluded that the member’s seat had not become vacant on the basis that Mr
Baume’s agreement did not constitute a deed authorized by any law of the kind men-
tioned ins. 45 (ii). Mr Ellicott stated:
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There is no basis on which it can be asserted to be a deed of arrangement. One might say that
it was a deed executed contemporaneously with a deed of arrangement but not executed by
him as a debtor under this Act as a deed of arrangement.®

4.29 Probabiy the more difficult issue was the fact that the deeds executed by the
cleven partners undoubtedly conferred benefits upon Mr Raume, and those benefits
were conferred by virtue of the Bankruptcy Act. However, each of the opinions
concluded that these benefits were not the benefits to which s. 45 (ii) refers. It was
argued that the provision applies only to cases in which a debtor /member takes the rel-
evant benefit as a party to one of the iransactions referred to. The word which supplies
this meaning is ‘takes’, which stands in contradistinction to ‘receives’, denoting actual
participation in a relevant transaction.

4.30  On the strength of the arguments in these opinions, the Gavernment decided the
issue was beyond doubt and that the matter shouid be decided by the House and not re-
ferred to the Court of Disputed Returns. Accordingly the motion for referral was put
and negatived on party lines.

4.31 Although the rather complex facts in the Baume case brought attention to the
uncertainties of the exact scope of s. 45 (ii), one fact was made quite clear in each of the
opintons: the execution by a debtor/member of a deed of arrangement, deed of assign-
ment or a composition under Part X of the Bankruptcy Act, would result in the auto-
matic vacation of that member’s seat.

APPROPRIATENESS OF DISQUALIFICATION UNDER ss. 44 (iii)
AND 45 (ii)

4.32 The modern law of bankruptcy contrasts sharply with the law in past centuries
when debtors could be imprisoned for non- payment of their debts, and never released
from liability for them. Legislation in the 17th century provided for debtors guilty of
improper conduct to be stood in the pillory; one ear was to be nailed to the pillory and
then cut off when the debtor was released. The view was taken that bankruptcy was a
crime and that a debtor was solely responsible for his debt. The attitude towards bank-
ruptcy ameliorated after the 18th century, but even late in the 19th century there was
still a strong presumption that bankruptey involved moral turpitude.

4.33 Provisions for disqualification of bankrupt or insolvent persons are included in
the Canadian Constitution and British legislation. Under the British Bankruptcy Act
1883, which disqualified an adjudged bankrupt from being elected to or sitting in either
House of Parliament, the disqualification could be removed if the bankrupt obtained
from the court his discharge with a certificate to the effect that his bankruptcy was
caused by misfortune, without any misconduct on his part.? The Convention Debates
mirrored the prevailing attitudes towards indebtedness. Bankruptcy was not considered
merely as a venial matter but, as Sir John Downer commented, ‘one that involved great
disgrace’.® In support of the provisions the Hon. Isaac [saacs stated:
Surely a person under a cloud for the time- being cught to stand aside until his conduct has
been thoroughly cleared —in the interests of public morality he ought to keep a stain off the
highest court of the country. Surely it is his duty to stand aside, and if so, it is for us to see
that the law is made perfectly clear to, if necessary, compel him to do s0.%

4.34 Several attempts were made during the Convention Debates to exclude the pro-
vision but were negatived on each occasion. At the Sydney session in {897, a suggestion
by the Legislative Assembiy of New South Wales, to omit the disqualification of ‘an un-
discharged bankrupt or insolvent, or a public defaulter’ was supported by Mr
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Carruthers.® He argued that none of the constitutions of the Australian colonies
required such a person to remain out of public life during the whole period of his bank-
ruptcy or insoivency. This was not the case, however, as at least one State Constitution
{Victoria) provided that a bankrupt was incapable of being elected or of sitting in the
State Parliament. Mr Curruthers was referring to the States (N.S.W., S.A. and
Queensland)} whose constitutions vacated @ member’s seat if he was adjudged bankrupt,
but did not render him incapable of being chosen or sitting: such a persen wouid forfeit
his seat, but could immediately go before his constituents for re-election. Mr Carruthers
alluded to 4 number of instances, without being specific, where parliamentarians in-
ciuding Premiers had to seek the protection of the Bankruptey Court. Perhaps the most
notable instances concerned Sir Henry Parkes who was declared bankrupt on three
occasions—once as 4 member of the New South Wales Legislative Assembly, and on
another occasion while he was the Premier. On both occasions, Parkes resigned his pos-
ition in Parliament in accordance with the New South Wales Constitution, went to his
constituents and was re-elected, Mr Carruthers argued that this would not be possible
under the proposed Commonwealth constitutional provision as such members would
have to wait until they were discharged from bankruptey before they could be re-
elected.

4.35 Mr Carruthers again moved for the omission of the provision at the Melbourne
session for substantially the same reasons.” In negativing the amendment, the majority
expressed the view that there was a very great probability of danger to the Comman-
wealth without such a provision and, that the interests and safety of the State were
paramount even though in some cases hardship may be created.

4.36 At the Sydney session Mr Glyan moved that the first portion of the clause (i.c. s.
44) should be amended by the addition of the words ‘until parliament otherwise
provides’.*? He referred to several of the disgualifications in s. 44 inciuding the bank-
ruptcy provision, and indicated that in his opinion they were only of a temporary nature
to cover the gap until the Federzl Partiament passed appropriate legislation. He argued
that the Federal Parliament should have the power to legislate in this area of
disqualification. There was some support for this ameundment, but it was negatived by a
majority of the Committee.

4.37 Modern economic and social conditions, including the remarkable growth of
consumer credit since the Second World War, must be taken into account in consider-
ing the applicability or even necessity of s 44 (iil). Finance companies have
increasingly made available credit facilities to both businessmen and consumers, and
the risks that go with this easilv available credit pose difficulties for an ever growing
number of people. Since 1945 there has been a significant growth in the total number of
annual bankruptcies, It seems likely that part of this rise in bankruptcy rates can be re-
lated to the increase in business activity over the last three decades, as well as changes in
business practices.

4.38 These changes in economic conditicns have brought about a different com-
munity attitide towards debt. Nearly everyone accepts debt as an inevitable part of
their daily lives, whether it includes housing or domestic loans or those of a business
character. It is not surprising therefore, that there has been a significant change in atti-
tudes towards bankruptcy and insoivency. This attitudinal change from the moral and
criminal precepts of the insolvency laws of earlier centuries-—which were so evident
during the Convention Debates —is, we think, a sufficient reason in itself to reconsider
the justification for ss. 44 {iii} and 45 (ii).
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4.39 The Twelfth Annual Report of the Bankrupticy Act provides a further impetus
to our argument, as it reveals a disturbing trend in the rise of the incidence of bankrupt-
cies and arrangements under Part X of the Act. In 1978-79 there were 3,857 bankrupt-
cies, which was the third consecutive year in which the number had risen. In the last
three years since 1975-76, the incidence of bankrupteies rose 103 per cent—a very sub-
stantial increase. The total number of assignments, arrangements and compositions
under Part X of the Act in favour of creditors during the year 1978-79 was 560, which
represents an increase of 71 per cent on the numbers during the previous years.

4.40 The relevance of current social and economic conditions is also raised by Mr Jus-
tice Kirby, to whose submission {No. 15) was attached the Commission Report® and a
further discussion paper on insolvency.™ Mr Justice Kirby draws attention to the Com-
mission’s findings that ‘perfectly honest and reliable people can get into debt difficulties
by reason of circumstances over which they have little control’. The Commission Re-
port refers in particular to individuals with instalment credit plans, who become ill for
an extended period or otherwise become unemployed,® and to business debts, where a
change in tariff policy, interest rates, or other operating costs may result in the unexpec-
ted financial coltapse of a business venture.®

4.41 Mr Justice Kirby states that the aim of the law should not be to treat debt de-
faults as punishable offences, but to encourage and facilitate rehabilitation. Further,
consistent with this approach, he states that the inclusion of bankruptcy and jnsolvency
in the disqualifying provisions:

. may require revision to bring it more into accord with current attitudes to indebted-
ness, particularly consumer indebtedness. It is one thing to disqualify a person from holding
office who deliberately and without justification avoids the payment of his debts. It is quite
another to disqualify a person because of his status as a bankrupt or insolvent. He may well,
either under current bankruptey laws or under the proposed revised laws on insolvency, be
making every proper effort to reduce his indebtedness, consistent with his current means and
circumstances.

This point is also taken up by Professor Sawer’s submission (No. 7) in relation to
8. 45 (ii). In his opinion the case for the additional disqualification, which applies enly
to sitting members or senators, is very weak as it is unlikely to involve any fraudulent or
other morally reprehensible circumstances.

4.42 An argument that can be advanced for the retention of ss. 44 (iii) and 45 (ii) is
that a candidate or a sitting member should be seen to be above moral reproach. While
insolvency per se does not necessarily imply fraudulent or morally reprehensible behav-
iour, in the parliamentary sphere an insolvent candidate or member could be seen as
being open to financial persuasion to adopt a particular policy, etther locally within his
electorate, or on a national issue. Again, greater pressures may exist on such a person to
abuse the privileges of Parliament, financially or otherwise, or even to take fraudulent
steps to cover up his indebtedness. However, the mere chance of such an imputation
being raised upon a member’s bankruptcy or arrangement with creditors is, we would
argue, a tenuous supposition and not sufficient reason for the retention of these
disqualifying provisions.

4.43  During the Convention Debates it was argued that the bankruptcy or insolvency
of a member or candidate should be a matter for the electorate to consider. Mr
Carruthers expressed the opinion that:

The electors of the country have a right to make their choice, and if they chose to be
represented by a man who is compelled by the necessities of his life to become bankrupt or
insolvent, surely it is not our business to take away that choice from them,
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Other participants in the Convention Debales expressed similar views. Mr Reid con-
sidered that many men fell into financial difficulties not from dishonesty but from sheer
misfortune, and that a man

. should be able to submit himseif to his constituency for their judgment, to be re- eiec-
ted . . . If his conduct has been disgraceful, we can expect that the constituency will dea!
with him.*

Although several other members expressed their confidence in the electorate and their
competency to adjudicate such matters, the majority thought otherwise. It was argued
that steps could be taken to prevent the affairs of a bankrupt being brought under con-
sideration before an election took place. Mr O’Connor stated:

It is the easiest thing in the world to defer the examination of a bankrupt Member of Parlia-
ment until after his re-election. That is frequently done, . . . afterwards an inquiry dis-
¢loses a condition of things which would have induced his constituents, had they known the
real state of affairs, to refuse to re- elect him,*

Another argument advanced by Mr Wise for the inclusion of the provision concerned
the fact that:

. . . there have been [requent scandals from men becoming bankrupt, and making use of
their bankruptcy as a ground for re-election, appealing to the sympathy of electors,

. and asking them to return them, not on their merits, but because they are
unfortunate.®

4.44 While these arguments, viewed in isolation, point out the possibility of abuse, we
do not consider them to be significant. We are more influenced by the current attitudes
towards bankrupt and insolvent persons; such persons are not, in our view, tainted as
morally reprehensible or delinquent, nor are they prima facie unsuitable as a candidate
or member of Parliament. The continuing expansion of credit facilities and the increas-
ing uncertainties of economic conditions make these provisions inappropriate as a
disqualification. We have no hesitation in leaving such a decision to the electors as we
have already indicated as a basis for our recommendation in s. 44 (i),

4.45 Recommendation: Sections 44 (iii) and 45 (ii) of the Constitution should be
deleted.
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