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Exccutive Summury !

Chapter 1

Chapter 1 provides an averview of the role of the ruke of law and hyman rights in gelatig
to the Lerrorism legistation, The chapter focuscs on the logislation’s potential © eperoay
upon the right fo silence/ privilege against self-incrimmalon, frdedom bf assodiatio
right so a fair wial, et 1o liburty und security of the person the nght nopjta &
unlawfully detained and the right to freedom of political communicdtion.

el ) +4

b

Chapter 2

Chapter 2 is divided into two parts. Part A looks at how the gus stioniny & ddtentign
powers under Division 3 Part TIT of the Auxpralion Seourity Itcliigdnee Srganisayps é o
1979 (Cth) (“ASIO Act’y impact upon the core fenets of the Crinungl Law whichiprotopt
fundamental humnan rights. These fundamental human nghts are Zﬁnsic&cmd undbyr buth
the federal criminal law & 2 comparison js made to the ASIO dpt 978 Part B then
evalvates the necessity & justification for the Introduction of Divison 3 Part 1 of e
ASIO Act to combat terrorism, : 5

Chapter 3

Chapicr 3 conures on the Jaws of lwo nabions- Britain and Austrdliz. The first jsecnidn
{euses on the history of Britain’s experiences with temorism and the legidiative dhangd
it hus made to encouster these. The second section focuses on Britain’s velationsiyip witt
the UN. whilst the third section delves into court proceedings, the role of 2 lawyer ind
rights of detainces, The focus then shifts to Australia and its terrgrism lhws, T l-: fin
section mentions some proposed laws in both countrics. The chapter sssentinliv] praud

b that terrorsm aceds to be uddressed but ol through such draconian preasuses, ; 1 Deleted: ot vy

WS S i

4wl

Chapier 4 : L
i !

i
Chapter 4 is divided into two parts: Yart A fooks al how the questinning and d mti{! 1
powers given to ASIO under the Australiun Security Intelligence Organisation Aff 1919
i as amended impinge upon the rights of all citizens in Avstralia. Iv bsrovides scenprios &Ff
how these laws would work in practice, Part B then discussesj ihe dispropoitionaie

| impact thesc laws have on the Muslim community Australia, aud how discrinjinatiqn .

against this community is dividing our nation,
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CHAPTER 1
The Rule of Law and Human Rights: What Price Freedom:

Elise Meredith

Methodolo

The method undertaken for the purpose of reviewing the wdorism, _icgi:siz 100
snvolved, conducting interviews with identified expertd within| the flald ajd w-
tierature review. A congition of University Erlies Angnm al fur s prosdel waslthat !
all interviewae details remain conficdeninl, I :

e —

Introduction

On Sepiember 117 2001 the western world chunged. When the pilanes Rils _
[ Belnted: w

i terrorists crashed into the Twin Towers, people watched i horror apd dish .
there wers, similar atrocities in Buli, Spain and Tondon shg‘ wmid sl ol - | Daletady Since Gun wuhve |
__________ MUl % ! csend !
those nrg mmu}tumm timey, She govermmnent mshcz:i a spute oi idgisiation Gy J

Parhiament, ﬂ!d‘rklﬂb the ‘b:ggmt changes o Australis’s secw m TWs { Datated? o we oo

war [I°! The newly cmucted and currently proposed legisiution h;az}‘ma ARIO 1 Betetad: we o i in
exceptional powers, many of which continue to be the subject of puuch &hﬁhms: And 0 | beisteds i v simen

ST . s - 4 i ergl and uncertainty, H
criticiym from both the legaul apd pon-legal arenns. Whilst pupuucnts of {the |t roma e
fegistation advocate its neccssity, many others have denounced fhe ugi;ﬂu%m? 23 grverninent for # sy 353
draconian, arguing it erodes our fundamental hunan rights and civil libertigs, vajpes

mest anportantly, for

. . o lu il ﬂ;\ﬂy o e
that lic at the foundation of democracy; the very same values Jerronsig seelfiw
destray. ‘

hnateeik avtim I

Dalotad: ¢

Terrorism throughour History

Terrorism did not hegin on the 11" September 2001, sithough for mbny Austratiang it
may have been, or at least marked the beginning of evoniy that reshdied o ihe firsy
time thot terrorism had in some way affected their lives and the livegjol peo jgg mm%u;g
them.™ Tt is not a novel lwenty-first century concept, nor is it exclusfve to the 'c‘eim
world, Terrorism has existed since the beginaing of time; It is as $ld as the hugan
rice.”™ From the Crusaders in Britain fighting Islam in the Middie Ages, tia Spurli
Inguisition, the Irdsh Republican Army and Protestants in Northedn rﬁién# o i
Chechninns fighting for mdependence From the stuggie for {lrecdomy in §
Philippines, to the Basques in Spain, the Tamil Tigers m Spi Lankd, the Belgiond fin
the Congo, the Portuguese and Spaniards in Central and South Americd,ithe Red
Army and the Hed Brigades in Germany and ltaly; to the Alhican Nitional \@em&re! 5.
| Thislist is nop exhaustive and 1 otten highly vontentious. Before thely becam known !|. . { petered: ¢
: b !'

' patrick Wuliers, Wh‘y you won't be locked up’ Weekend fiyuirer: The Weghond anirarliom 22
Ociober 2003, 19, ¥
* Megan Davis, Hor Topics - Legal Tssues in Plain Languege 42 Ferrorism (0023, 5. L
* Muleolm Prager, “How Dymocracias Fight Tosrorissm™ Stephen Muriay=Smith Mclnovial Fioguurs
State Library of Victoris, 19 October 2008, R
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b
as terrorists many were labelled as freedom fighters, hefore that zists aff the
ather way around.* f
All believed in a cause, whether motivated by religious, pelitical] national or fyeial
| ideologies. Despite the differences in their agcnm«« all were fundamentalist in these,
beliefs. Yor their label depended solely on who was in 8 position of pmver fo cldgsify:
them and the political climale at the time.
‘
‘Terporism 'z A Political Concept . :
: i e bt e
| Terronsm is a complex and highly political issue, The ability o 4l bassifyl 4 grodp ofl] . {Dewereds ey 1
people as ‘terronists’ or label an event as o ‘terrorist act’ s 3@_13_11_;;,g* ds tvad fr . - Dolated: ¢ B
i classification made by those in positions of power. Goversments pdrecive !eirranﬂt%s as ' W
those whose idcaly, whether religions or political, differ from jiheir awn. Hijary:
Charlesworth acknowledges that the word 'tervorism can very cafily bej Used i an|
oranibus way to mean any activities that we do not apprave of, or tie! nolivitics
assaciatcd with particular cultures and rehigions.”™ " 5
The Rule of Law
Fundamental to westorn democratic order, more than tweo housand Years aga Anstptle
proclaimed ‘the rule of law is betier than that of any individual **|Diwcey meintained |
the rule of law has three main lscets; “that the courts and not the exesutive fdetenhyme |
the legal righty of individual ¢itizens, that lhe courts protect sgiinst the arbiflary |
exercise of coercive power by the executive and that all pérsons arg equa beford ithe 3
law.” By restraining the exercise of arhitrary power, the rule of jaw pr pfﬁotes and
protects justice and individual lberty, velues decply entrenched and hgld ) be !
virtaous in democratic socictics. However the wule of law i not {15 ¢
limitatioms, As Joseph Raz ac}mowledgcd “the rule of law is neyg the LJ dod | n
law™ uy it is entirely compatible with ‘a non-democrotic legal sysfem, Mw-ﬁ o lthe |
dental of human rights, on extensive poverty, on racial scgregation, fesual iies |
and religious persceution.™
Given its political pature, Dyscnhaus acknowledges the appropisate regponsél
terrorism "is often thoughl 1o be a response outside, or largely outgide, of the rull of
faw' ™ and us such, “the rale of law has 5o or little puschase when it fomes 10 fssudd of
national seeurity.’!! Despite this, Justice Kirby has scknowledgef thai ithrougiibut
“Ibid, __
* Hilary Chartesworth *Ty the War on Terror Compatible with Human Rights? Auflnternatjonsl Law
Perspective” Paper presented at the Castan Centre for Humian Riglts Luw Confarcpes, 4 Ppdbauber
2003, i
& Mark Cooruy. “The Rule of Luw', =www,ourcivilisstion.com/ego ay/Dito Cindex I8 hios (12 3
? Hanmsh Forsyth asd Alison Todd, *1he Rule of 1w, Human Rights and the Conhuion Luwt
Addressing New Challenges’ (2003) 9 Canrerbwry Law Review 323, !
:Ja‘:&;ﬂhcmlg Thane, ' ASIG und the rule of law’ (2002) 2Y(3) Alfermative Law Soupnsd 217
Iid. i
¥ David Dyzenhaus, 1 lumpty Durmpty Rules or the Rule of Law: Legnt Theory and the A dcatiy
of Mational Security’ (2003) 28 ductralian Journeal of Legol Philesophy 3.
P pid ' o
!
it ! 1
TN !
P L
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history the countries that have most effectively combated terrorigm ‘arg those; fitmi
have kept their cool, retained a sense of proportion, guestioned gmd add:sssuc the:
couses, and adhered steadfastly to cnn:nmtmnalibm i in expres§ing congern 34 its:
prospect of becoming mercly ‘emply rhetoric”, Kerr maintains Jrthout ;ﬁspect for
the rute of law, our civil liberties will be uodud ard we “will bd forcedl 1o chiose:
perween increasingly suthoritarian and repressive governments arud rhmr ratfical:
opponents. Ironically, that is what the terrorists are connting on.” :

Commenting on its relationship with the rule of law, Davidson| asseris

terrorism laws viokate the most fundamental ienets of the mle offlaw 13

essential churacteristios of a frec and democratic socicty.”™ Justice] Kby jsfnphagses!

its m(cmal role to the legislation through his assertion “to preservg hber

preserve the rule of luw, That is our justificatton angd our challénee "7 ‘

\thm prides itseif upon its development of procedural fairnesy g,:mérameba *Wzt};‘ﬂ the
]

reaim of the rule of law, The current and propesed terrerisin legiglation Tid | T
concerns that government wili abundon these well develaped procasses, a defing 1. - { petetea: we |
so, relinquish democratic values. As Niemann articubutes; 1T Ny 1 Delated: our |
‘it has waken centurics to develop pruu:dural foirness guuranfoes; Wil he
very slow to abuzndon them, notwithstanding the horritic conseqﬁencm ot
terrorism, 1 we tlwow them away when under pressure (Jrguabl 5t
impaortant time for them lu be appiied), we risk descending 1 the sanie levyf os
the terrorists themselves.”!
The United Natipns
| lothe strermath of the atrocities of the Second l"f‘?ﬂ@ War, ihe e nidjor I
states formed the United Nations in an attempt ‘fo reaffirm fai el |
human righls . land] maintain international peace and socurily ‘ sal |
Dieclaration of Human Rights was formed in 1948, with subsequp and |
sonventions that followed. The International Covengnt on Civil anfd Pmrr ! Rifghis 1 . | Formatred: Font: I 's

(ICCPR) and the ‘[memaimna[ (mermm on K'«:mmm i, Sociul anlf C,g!m{_}f.’;{ Ri ﬁ’é{;_qi . { Farmmigtted: Fort neii
(CESCR), both adopied in 1960 sought 1o pmv;{!e ;remm protoption fory citigéns : ' '
within a human rights frameworic. The establishment of the ImterpasionglCrimginat | _
Court in 2001 further demonstrates the pnpoing development of such: prolechion { preiatents nos
rnechanisms in the Twenty-Fjest Century. ;

In acknowledging the realitics of temorvism, UN Secretery-General] Koli Aponn has L -
3 K} U T

stafed “terrorism ia a throat o all that the UN stands fo’ sud conveles “ﬁh&itiih@ thipat

Y The Hon Justice Michaed Kirby, *Australian Lew ~ A fier Seplomsber 1, 20017 Taw C()ilgléﬁ o
Ausiralia 32™ Anstralian Legal Convention Canbara, | Octobar 2007, <yweyp diburt goy '
CHHTOMNE).
¥ The Hon Duncan Korr MP, *Austradiv’y Legislative Respanae to Torrorism Sivesfuthening!
;E‘xcczztw: Powar at the Expense of the Rule of Law' (2064 29 (3) Alterhative Lavy fomara;
T bid.

¥ Kenneth Davidson, ‘T s peliticians not terrorists who are 9 clear and present dojlger” 1 Age 22°
October 2005, i

1 The Hon Jusiice Michuel Kirhy, ahove n 12,

¥ Grant Neimann, * forrovism and e Rule of Law' (2002} 2401 1) Enfictin 18,
¥ Clarter of the United Nations 1945 Anticle 1. .
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‘has grown more urgent in the st five years.” ¥ However, under j
b gation

rights and freedoms may be only restricted, by limitation or der
mnd!tmns,

Artivle 4(1) of the ICCPR provides that;
‘in times of public emergency which threstens he life

[govermments] ... may takc measures derogating trom theif ¢

the ... Covenant lo the extent strictly coquired by the

situation provided that such measurcs ore not incongis

obligations under international faw and do not mvolve diseryn
the ground of race, colour, sex, language, religion or social gri

Given that Austratia has not expericnced a major terrorist attuck; my
question whether the current threat of terrorism, whether percd
constitutes a public emergency threatening the life of the nation.

Apart from derogation under certain conditions; Agticle 4 of the I¢
{2, 17, 18 and 22 of the CESCR permit the limitation of some
legitimute purposes. Thesc include promoting general welfare, puby

kealth or c&uhllc marality in a democratic society, or v secure the rig

of others.” The abovementioned obligations, fundamental hunan

specific and absolute, which the govemment is not permitted w himip or ticm

under the Covenants, have been at the centre of the terrorism debate

Human Rights

Hwnan rights are universally agreed upon and minimum standard

international community uy belonging to ali citirens, Considered 1

rnalienable, they are m'upimmnted through UN conventions or cove

a party to ali six major UN human rights treatics: the [nternatidy

Economic, Sociel and Cultural Rights, the faternarional Coveng

Palitical Rights, the Comveniion on the Elimination x;v;" Al Fa

Dixeriminarion, the Convention en the Flimination of 4l Forms
Against Women, the Convention Against Tortere and the Corventio

the Child* Member states are legally obligatcd to ensure theu d
practices comply with the standards protected by the testics, howe
neknowledged that “Australin’s record in implementing these gl

¢
nerfecl

¥ Koti Amann, <wwwunorge (157 H0A1S).

S Patre Gieorpiow MP, “Terrorism snd Civil Liberties™ Speech W Now South Walks

Liberties. 21 Ociober 2008

]
= George Wiilioms and Den Saul, "Roview of Division 3 Turl HE of the ASIO Ag

::‘nd Detention Powera’ (2003) Gilbest and Tobin Centre of Public Law, 2.
* Giizaheth Evatt *Ansualia’s Perlornunce i Humnn Righrs' (20013 26(1 Alrern
11
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Liberal MP Petro Georgiou maintains that ‘terrorist chailenfes an progerly
characterised as threats to fundamental human yights and freedoms{™® In referengt
their validity and necessity, judicial commentary on the lepisiatign demopstratgs o
desp concern ahoutl Australia abrogating from its human rghts o opligatians. Fotter o
Chief Justice Sir Gerayd Brennan has wsserted that ‘laws up airing fghts thnd || - {‘Dotated: 1
frecdoms cannot be justified vinless they are shown to be nedded ty ltorge} an’
identifiable, present dangor to the community.™ Jusrice Kirby fusther stredgihens fhis |
VICW thmugh his statement that ‘gvery erosion of liborty nmsst be [thoroughly ;
justified.’®® Llizabeth Evatt, former chief justice of the Aysaiian Family Courtiund f
former member of the Tnited Norions Commitiee o Beononuie, Sl xgE Cufflrpt
Rizhts, goes even further to say that ‘these faws dre xfrkmg it the knost fundamdfal |
frecdoms in our democracy in a most draconisn way."*' Detending the civil libepties -
of all Australians, former Liberz! Primc Ministér Maicolm ljaser 'ammez thy
munluing “these are powers whose broadth and .nb;r,mw nuture, with lack af judleial
oversight, should not cxist in uny democratic country,”

L

Hi
l
Counversely, former chief justice Anthony Mauson concedes ‘sgme Hirmarror| or
suspension of individual rights is neccssary in order fo meet the thrgut of wertorisml
However, he acknowicdges Lhut ‘it is of fundamental importance fhat agy intrufjon |
into traditional rights is proportionate to the threat which is upprdnended, does| hot :
involve the grane of powcers that may be used for other purposesjund (s %uh;u far

effective supervision by the courts ™" Purthermore some acadentics cofbend ¢l
libertios and humen rights are mercly poliical conveniences enjoyed by gitizeny in
times of peace and should not ‘constitute yardsticks fot governinent in L+ of |

emergency and national danger.”™" However this argument does not pold muth weight -
in the context of Internations] Jaw and Augtraiia’s human rights obllgaiions Lindeq phe |
United Nations. Attorney-General Philip Ruddock mainmins fo preddive ¢jvil
libertics, Australia’s response 1o the threst of rerrorism must sirivy i.rnmr::%s the fwip
zoals of security and justice. Rather than belunce one gpainst fhe edaex it st

schieve both goals.™ Whilst former ASIO boss Denmis Richakdson afgues!ihe
legislation’s nceessity Hes in the fact thar ‘we have oftan been too plow nmit coudier -
terrorism is nof u game In which it pays o only act when you canfsee the iwhiteR of |
their eyes.”™ "

Lacking in both political and legal foree, the government's capacingto pro c:{;; Ludlan |
rights in the clinate of terrorism has been regarded ws “lin it sm_éi indged !

# Geargion, above n 20, !
** Michiael Pell, Tony Stcphcns and Marian Wilkinson, ‘Foemer fosdery oufl for depate” Sydbly
Marning Farnld, October 25™ 2008, :
¥ The Von Justice Michaet Kithy, aboven 12
2 pedt, Stephens and Wikinson, above 15,
2 Malcolis Fraser, above n 3.
* Patrick Walters, ahove n 24,
g,
H Cheiatapher Michacigen Counterterrorism und the Misleadmg Khetopic nbowl Biluncing
q;{mnsz Security” Security end Defence Smdles Centre Anstralian National Unbodstiy 2.
T Philip Ruddack ‘A Now EFramework: Counter-Terrariam and the Rule of Law® (2004} 163
.S“dm'}* Papers 117. |
¥ panzick Walters, shove n 1, 24,
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insufficient. ¥ An eapert interviewed_for_this _discussion pap
ineffectivencss of human rights in relauon lu the ferronism legisiat
Australia does not have g Bill of nghts As Profassor George W

‘unlike every other democratic nation, Amtmlm must search

mndzxmcmal questions about civil liberties und pational security without thalbene
whichy

a Bill of Rights."*" The humag rights and conypon luw Samewor
pd 206 HUITR
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Austrolia include concepts such us ghe right to silenee, the priv

of the persvn, the right not to be unlawfuily detuined and the
politieal communication.

Right tp Silence gnd the Privilege against velfsi

The right W silence is seen as an inherent element of o [ ¢
recognised as an individual nghi by the Federal Excoutive, the B
Victerian Cowt of Appeal. V' In Petty v Maiden ClileT Justice M
nature of this fight
‘a person who behieves on reasonable grounds that he or
having been a party to an offence i3 entitied te remain silen
or asked simply to supply information by any peraon in
vccurrence of an offence, the identity of the participonts &
they played.™

Although it has been the subject of much controversy sinee its ince
silenee is regarded as central to our accusatorial systermn ol eriminal
there is much merit in the argument that it “deserves 10 Bo vigosd
both the judiciary and the legislature ™™ The debt to silence d
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ipeguality of resources that the State and Police can par pgninst an i

wlivid

hag been the reason for his wre old prosection for malix-“sa‘iu;ﬂ u__g,xhg”gmq

stppuficant imerenses o police and State power yider vurient s

mepased Toz

Laws siwnificant_debate around the Josy of these proection mma?ﬁ

QUG

imiphications are wiell yndersipod. Commenting on the powers of the
detainees right to silence under the lerrorism fegisiation, Trofess
from Deakin Law Schoo! asserted that ‘the Government is right to ¢

silence and the privilege against self-incrimmation ... it 1s hardly a3

police

bolish

people, under threat of impeisonment if they refuse to answer qummw

aceount ol their actions.™ However, given its mextricable link lo ¢

innocence and the burden of proof, revocation of this right couid
the entire notion of due process before the law obsolete

R George Wilkioms, “Balaneing National Sceurity and Human Righis lgssons fire
H:itbngh' Public Levture Speech, University of Melbourne, 21 funic 248, < RV
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(10710/05).

* Intervicw with expert, 12 October 2003,

8 Geurge Williams, nhove n 34,

7 Simion Matters, *Anything You Don't Say May be Given In Evidence: Prosecting
Justice Or Emagoubnting A Fundamental Right?" (1997 1998) 4 Deakin Luw Revies
™ oty v Muiddon (H32) ALR 129, at $30,

M Mnttera, ahove n 37
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ZoLE CAON 7

Freedom of Association

The right to freedom of association is recognised under article 22 of COPR wfifieh |
states, inter alia: k i
‘everyone shall have the right to freedom of wssgoustion prith others {1 no
restrictions may be placed on the exercise of this right othef than thsc wiich
arc prosvribed by law and which are neccssary in a democgatic society igjthe .
interests of national sccurity or public sufety, public order {ordre pyhlici|the
protection of puhim health or morals or the proteeon pl the L';s.;ht'ﬁ had -
freedoms of others,” = ‘

Tiowever, freedom of association iz not an wbsolute right, it may be Hmited| by |
proportionate of hecessary measures that wre prescribed by law and ddx;gmi £

achicve ‘the protection of public safety, public order and nationad decuriiy, ‘f”“ Iriqon

these prounds that proponients of the terrorism legislstion both justfy and gualifgy its |
necessity. It romains unclear whether the High Court rocogyises &wd onl] ol
association us an implied right. The issug was debaicd i Kruger Cam?mnwem’ i
where three justices recognised the frecdom und three remained dnconvinged off its |
vadidity. |

Rirht to @ Fair Trial

|
|
The right to a fair trial is engrained in our legal system. The cqurt c:\ﬁf 1inedjthe
notion of a “fair trial’ in Jage where Chief Justice Magon held "1f is an entrenthed
right, which is not only manifested in rules of faw and pm&f%u&. but a xéhz which
extended to the whole course of the criminal process.’ F-'fmmzwr, Drwson | ind

McHugh ) Found in Aruger v Commonwealth that the Conspimdon [docs|pot
pusrantee due process of the law, thus whether a constitutional rfght tola fair fHai §
exists vempins uncicar,® | "

The concern that the terrorism legislation encroaches upan the righ f hag !
been addressed by the House of Lords through therr statement that ° nestbiling |
distasteful about a process which beyins by convicting someone ang then pibuesdy to
inguirc whether there is a case against them. "% Such convernd have ‘d%o Beon
sxpressed within Australia following the enectment of our terrorisg faw j Towsdyer, |
ag few people have been tried under the new laws, their npact upds 2 cmz‘m‘ﬁ & dight

w0 a fair trial is yet 1o be determined.”’ f

|
i
:

T {CCPR, article 22.
% gaah Jageply, * Ausiralisn Coumer-Terrorism Legislation and the Inrarnational uman Rights
Framework' (2004) 2742) Univarsity af New South Woles Lew Jutrnal 437 i
196 CLR 1. 2
14z Curran, “Real Justice or Just Justies? The Redrear From Fundamendal Legat Proteetion
Oceasional Puper ne 4 (1998} Cathelic Commisainn for Justice, Develvpment anefileuce Medhosreds
1997y 71 CLR 991,

# jude McCulloch, *War At Home National Security Arrangements post 17 Suptember 2061 (2004
22y Altgrnative Law Tournal $8.
* lterviow with expert, 27" October 2005,
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Right to Liberty and Security of the Person

Benjumin Franklin once said ‘those who would give up cssegzntéai Liberty, 1 purgtase
a little temporary Safety, deserve neither Liberty nor Safety. ™ :

The right to liberty and sccuriry of the person is affirmed throughlarucle 3(1) of the
ICCPR. Many commentstors have expressed concems that provisiohs of thejterrobism -
Jegisiation threaten this nght, particularly through prevenmative ditention mousgpes. |
Central to the debate in relation to this fundamental right, Mighaelseniquestibns .
“whether a diminution of liberty actually enhances security or whether we are tragding
ot civil liberties for purely symbolic gains and paychologicul comiyn. y |

Risht not tp e anlawfilly detained

Article 9(1) of the TCCPR states ‘no onc shall be subjected 1o .rb*.?mrjy;‘mm 1 or .
detention.’ This right is further extrapolated by articles $(2). (3) a0 1 (4; which alfjrm |
that i ;

Anyone who is arrested shall be informed, at the time of arpst, of tie reappns |
for his srrest and shall be promptly informed of any chrges updinst L
Anyonc arrested ot detained on a critntnal chorge shall befbrougt ;‘:“'prm},mi}r ‘
before o judge or other officer authorised by faw to exercise judidlal pdyver
and shall be entitled o trial within u reasoneble tine or to rplease, it shallnot |
be the general rule that persons awaiting frial shall be detaired in cultodyl but |
reicase may be subject to guarantees Lo appear for trial, at fny other stagy of
the judicial proceedings, and, should occasion arise, for exetutiort} of
judgment. And anyone who ix deprived of his liberty by drrest orjdetorftion |
shall be entitied o wke proceedings before a cowrt, in order thit the gourl fhay
decide without delay on the lawfulness of his detenlion and drder b s relenpe it E:

the detention is not lawful. |

Furthermore, article 10(1) of the TCCPR mainting ‘il persons jdeprived of i cir
liberty shall be treated with hurnunbly and with rospact for the inhefent dipnily oflihe :
human person.” Despite Australia’s human rights law obligations loyurds the righf ot

to be untawfully dolsined, Justice McHugh held in the recent A7 fateh dicisiolf in
2004 that "it is not for courts, exercising federal jurisdiciion, o deteprnme W vothed the

course taken by Parliament is unjust or contrary fe hwmen rights.  lag shich, |
inconsistencies exist to the extent that this right should be upheld byjthe co if}\s. '

Right o Freedom of Political Commuunicutivs ;

The High Court unanimously introduced an implied freeqom of politieal
comtnunication in Adustraliun Copital Territory v CommonwedltiY and Natiomlide |

News v Wilh™® in 1992, However it was not until Lange v Ausiralian Brogdeaging

|
ol
i

e, sbove n 13, 1.
 Michaslsen, nhove n 31, 17,
208 ALK 124,

177 CLR 106,

477 CLR 1. ‘ i
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20000 TAON v

prwufigmj i 1997 that the High Court clarified the nawe of its jcope. tontent jind
birmits, In Lange the High Court adopted a pwo-tier tést that questioped whether ajjaw |
furdens political communication and if so, whether thet burden isja justifipble Hmit
upon the freedom of political comemunication.™ However, in ACT Masop CF sigred
that “the concept of freedom of cormmunication 3% not an absolute. The guardntee does
not postulate that the frecdom must always and necessarily prevagl over gompdhing
interests of the pubh’c:»"""li Given its lack of clarity, this implied gight is yriliseg in
arguments by both advocates and opponents of the terrorism legislagon. |

Conclusion

At the Jnoment, the simuitaneous curtailing of g tight to silepee. U bk

against salf incrimination, fieedom of association, the tieht o a S ol W rig
securiry of porson, the right not 1o be unlawfully detained. the right o frecdo]
malnical ogressonsmdermipes the Bule of Liw, digmishes huma riph cind milkes
it narder for the wmocent person o assert their case when taced with the stbstantslly
increased powers of the State, Ty addition to this culminaton of thebloss of Slitdingl ¢
riehrs. the current and proposed tertor laws and Nadonal Sccuriy of Infomu{tion |
tepislation adds a shroud of seareey, (See Chaple: Twiu} '

ol
The povernment's chalienpe lies in theiv ability o Balanes Cﬁi.i.f‘l{:?‘.é}i:fri‘{‘s g
meusures with respect for the rule of law and the human vights of al A\zsﬁdl nns,”
Whether this is plausible or not remains unknown, ouly time willjteil Habvevef] as
one expert interviewed acknowledged, it will ke wise leadership) :a.huvegévcryming?
alge, 10 achicve this.”” In revicwing Australia’s current and p foposed | torrobisim
leyistution, the imitations of this fiucefess ‘wir on terror must e cknowledged) As
Professor George William concedes, ‘any avempt to ‘balance’ of national securitiand || ibmmw N Senh Waies
Jruman rights is hampered by the fact that we do not possess know jedge ¢ the tifeat Hanii

that Australie actually foces.”™® UN Secrctary-Generul Kofi Annanfhas st$t::d. ‘i we
compromise on human rights in secking to fight torrorism, we hand forrorist§ a vidgory
they cannot achicve on their own, ¥ In cxamining the role of thE rule of law nd |
human rights in relation to the terrorism legislation, this chapter qud sticned fhe efjent
1o which frecdom would cost us as a society through asking what price frapdon|] in
thy cloguent words of the Honourable Malcoim Frager, “if we sinng silem ith the Jice
of discrirination and in violation of the basic prineipies of humeniy, them e b me

sur own principles und our way of life.>% And that 1s un enenmous grice ¥

T OURG CHLR 320

' poid,

:‘ Arnstration Cupfial Fervitory v Commonwealth 177 CLR 106 1 142,
* Megun Davis, abaven 2, [7. ‘ }
7 imterview with expert, 12% Qe iober 2005, |
: Giearge Wiltinms, above n 34 i
# Yarah Joseph, above n 42, 429, iy
M winleolm Fraser, above n 3
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CHAPTER 2:
ASIO s Detention and

Principlcs?
Diana Nedelkovaka

Introduction

In the wake of the attacks in New York snd Washingten D.C, on Sept
new rhetoric prevails: “We live in extraordinary times, which dem
laws” Following the London bombings in July this yuir, this view
cxpunentially, and seems to be dominsting our legislatures But is th
The soostsgnificant ‘teirorist” atuck, in Australia was the Sydncy Hilg
in, 1978, In e absengg of such gimacks 1 Austalig are such uonsua
abridge fundamental humen rights and significantly cxpand the p
necessary? Is terrorism so conceptuatly differenl to ether criminal act
Lw will no longer suffice? ‘

The new counter-tcrroriste measures are premised upon three platformg;:

i) The introduction of a range of ‘tarrorism’ offences into N
Criminal Code?; {
iy The conferral of power upon the CGrovernment to ban “terrorist’ g
ni) The ineregse im execulive pawer o compulsonly guestion d
suspected of having information relating to a “erronsm’ offehc

The ensuing, discussion focuses on the third plarform. T particular,

Ausrralinn Security TIntolligence Organisation’s ("ASIOT) delendios
¥ g g

powers and how they impact upon tradiionol criminal iaw principief

The author then goes on to cvaluate the necessity and justification of sy

Part A: The ASTO Act: Eradicaning, Fundamemial Criminal Law Cor

Pawers —Necessarily Vislating g

bber 1], 200, 8

md exthordibpy

fiag a:ué rpoided

g reallylthe chpu?

pn Hotel bombing

meASUnDs, wn{c_h
i3

woT E}ﬂ the Fate
Pl .
L that o el

i
o
|

)

¢ Conimonwgglih

rganistionsf] |
nd detpin potlbng
3

will fbéus of the |
and qliestioffing |
and prgecedlags.
ch measiees, i

cepts ard Hidhan

Rights

Traditional criminal faw, that is, the cominal taw applicablc to non+

has assimiloted into st a number of core principies to ensure thas the fundmmzﬁj‘fm hitdnan

rights of suspects are prescrved. This is of particulir significance
detention and questioning of suspects, as 3 the right W tiderry, -

T Gunan Tromitt, Australin's Lepel Response o ferrarism: Neithel Novel Nor Fxtraprdinary?
provented ut the Castan Centrs for Human Rights .aw Conference “Fhnsan Rights 2903 The Year in

Roview”, CUB Malhouse Methoume, 4 Deccaber 2064), p

¥ joa-Cheong Tham Subimission to Induiry into the provistong of the Anti-Terron
April 204

Y Cyiminad Code Act 1S {Tth) (a8 omended)

& Charter of the Unired Nations Act 1245 {C0) and the Charrer wf the Urdied Naiinds
[agesdingse with Assets) Regulations 2007 (G

Y dwseradian Security Intelligence Organiation Aer 1979 (k) Division 3, Pt 101

errarisiy offehees, ‘;

in rciéit; on gl the

Papcy

m Dill 30p4 (Cid), 16

s (Terrolim and

el
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Division 3. Part 111 of the ASIO der, which confers upon, ASIO special powers j.jg:zlnt'mg: to |
seprorism offences. bus essentially croded sume of these prinviples, anj thoreby violpled -
some of the human nyhts standards Australia, has stenkd onte ih an miernavgnal aiéna I

il the common law riglis discussed i Chapter Cme, . .. ... Sl - peleteds tigh v b

PRUTE—

Detention

Richi ty Liberty and Seourity of the Person’

¥ .

e criinal ustice Sysiem mutharises the datention of 3 pesson ok
repsonably suspeeled of baving committed a crime.” Giludeon T in the kase of

b

- Jreedom i the fundapental fiberty, ard therefore will nor he fahgmlway: sk

- they|jar
i b,

i
CEHRE . Kirime’ efers 1o 4 criminal act, or inteation © commil a coifinal agtadvagred —
by cxplicit acts of preparation, Detention for the purpése of police ifrerrogation is i .
permitted, and 1s typicaily conducted under sitict controls and judicial sup eivsiod] In
1

sither instance, within a reasonable Gme the aceused must be brought before

pass judgmeni on his’her puift ur innoccnce i relation f© the atfeped offe A

b copvicted, the offendcr may be mprisoned for a further spevified periqd, after ¥ i
of e is released, having endured their sanction. Theretore, the purposefof detdition wnder | { polersd: )
the oriminad Jaw is ostensibly punitive in noture’, . e { Fomattcd: ront shc |

A | T e o e

ASIO’s power (o detain is contained in s34F of the ASIO Aer Unlike|deventia . |
werroris offences. detention by ASIO need not have the purposg of arging] hnd
prosecuting the detainee for a criminal offence. thus persan way be dotaisied 2 thepiare. o o

| thought w ‘chc s threat to Stule security’, even if she g e Wjoot i any {petoteds 1
wrongdoing - : "
The chief concern 1 detention by ASIO m (hercfore to prevent We comiesigd of |

“tarrorist acts’ by persens other than the detainee.”” This Tefleets o precaubfiury tRrher
than punitive objective, which conspicuously nfringes'the fresdom frpm arblmary aftest.

< one must assert the prnacy of the prosccution and swial provess. Pnisunenl ocodls
the end of that process not at the st |

;

i

1

N fnerrastipnal Covenanr on Civil and Potitien] Rights, apenesd for signatare 16 Deceinber 1964, 699 WNTS
02 {entored tnlo foree 3 January 1976}, AR, 9(1}; Univarsal Decluyation of Hrpan Wishes § b4
? Crimes Agt 1014 (Clls3 {*Crimes Act™) 52 30 snd 823D : g
¥ adichaals (1995) 184 CLR 117 —pes Gaodron ) il
W Cpimnes Are F814 (Cth) $23C(H i
1 4 dministrative Lew ond [Taman Rights Sectics, Law insuetute of Victona Subinisgion on thdiKeviep of
Eﬁsisi«m 4 Part T uFthe ASK Act 1979 -Questicuiuy and Prcmnton Powess, 24 March E—U’n?ﬁzg% 5
bid, ph L
" foid, p7 _
 Gary Sullivan, 'AST0 and e Justice System “The skv is falling! Ve sky w folling) (Papey Bresen rel it
i Mational £ anference of Community Legal {entres, Conberra, & Gotobor 20053, 47 '
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Duestioning

folice questoning under the criminal Taw is typcally based on a reasdonabic teiiel fhat

ihe suspect has committed 2 criminal offemce._s The accuscd must b cautipped apfwr
| histher right to silenee priov to questioning,'*_(see Glumter Qnel dnd must als|be

affurded the mght to communicate with a fiiend, relutive and with o kewyary

deferral of questioning to allow the accused L0 CXCICIsT (his vight "

By stark contrast, the defining feature of the AS/O Act is the unprecedented donferyl
power upen ASTO to detain non-suspects, whereby a whirant for quesioning ig i5
the issuing authority is satisticd on reasonable grounds ‘that the warnmj witi sulistantidily !
assist the collection of intcliigence that is importanl in relation 10 @ tefrorism, gtfency”
Once again, this 15 50 notwithstunding the absence of any criminni] condus
represcnts an incursion upon yet another fundamental fucet of our Jystice system: faai
Australians cannot be demined without proper judicial pmccss,:

Dupation of guestionin

For investigations inlo serious, non-terrorist federsl offences, anj accus
questioned for 4 houes™ (of 2 houts for miners or indigenots persons) 3 I'his period fhay
be extended only once Lor up fo & hotirs fo reach a maximum of 12 hurs detcprion [} In
determiuing the length of guestioning, investigators. must take info congideratigh
number of factors, including the complexity of the rnuiicrs under Investigation”| and :
arlier investigation periods,”” Morcover, the Commonwealih Crimes Yol w andates fhat, !
having regard to all the cireumstances, the investigative period must e A ar o rmongble”
time alwer arest This is indicative of the preseribed masimum Lpvestig Hun phpod
opersiing as an ouler lisnit, on the presumption {hat questionny will tdrminar M Sodh as
pragticable prior 1o this time® and the spms::c.ueimz bearing the ofus of provisg the

reasunableness of duxation of questioning.” ‘

£ A drinistrative Law and Himan Righs Scetion, Liw fnstibute of Victopa, nll abive, pb
W meimes Act 1944 {Ch) s13F :

1 Cpimes Aot F914 (Ct) s23G(Y)

¥ oimes der FO14 (C) sZ3G(T)

" drestration Security Infelligeace Chrgamisation Aer 1979 (C3h) s38D(H :
A gdrew Palmer, Tinvestigating and Prosecuting Terrorism; The Crmnter-Verrorsn Lopsingian and the
Law uf Evidenee’ {2008) 2742} Universin: af Nesy South Wales Law Jourant 173,37 i
H segen Davis, Hol Topic 320 Tarrorisnt (3002} Leya! Issues in Plain Langeage. p 4
S Crimes Act 1914 () 323C(4){b) ‘
 Crimes Ave (914 (Crhy s23C(4N0a)
® Crimes Act 1974 (Ctl) s23 5) _
= Crimes Act 1914 (G £2300(5} [
% Crimes Act 1914 (Cih) x23C(6) i
7 Criman Act 1914 () sZICAA) i
¥ Grorge Williams, Anthany Mason and Ben Saul, ‘Review of Divigion 3 Fart TH ofile ASIO
égu::ﬁ{iuning and Detention Powers' (2008) Gilberi wnid Pobin Covitre of Preblic Lawiph

¥ Crimas Act 1914 (Cth) s23W .
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The tength of quustion'mgn for terroriam offences is the sane as thaf for savipus Hon-
werrotist foderal offences® The differcnce lies in the fagt that for terropism offfincesthe
period may be extended “any numnber of tmes' for up e an additional 50 hours fo reath &
maximum of 24 hours detention’' (or 4% hours with an interprater]’” Liowdver, his
investigative period may he spread over a period of up 10 168 bours (7 full daysy, W jeh

i at odds with the requirement that questioning bo conducted properly and wilhput

| delay.™ 1f the proposed changes hocome faw ~a person, could be depined for 74 gips. { Potered: i j
i even thouph they have done nothing wiong, B ] { et s e
5 | Deigta: ! |

Additionally, potwithstanding that the maximun nvestgation periofl operafing aglan T
auter Timil under te Crimes Aecr.” no such pr*esumpﬁon?is contained within the s der, | | Deletes: j

! They_may, encouragg, exploitation of the maumum time lims ~withbut anyiregarill i | {Deletes: wlith )
rcasonubleness of the length of intorrogation®” 1 a maximum of 24 hquis of questiofpmg | [ peiseed: e i
is presumcd o be adequate, why i that AS1C) has the power to detain feople ol an cpiwrs e

E week?T Police have pnofficially staid ihat the most gilecove and geb bl o foratidh i { petetod: i Ym:

| oflen pained within the ficst twenty jgur hours of questioning, ' '
Presumprion of Intocence

I ‘The chenshed presumption of innoccnce has traditionslly been protegred by - { peietest; i: -
evidcnriixgy burden on the prosecution 16 prove that the accused cordmitted
affence. |

The ASIC Act reverses this position, and requircs that the detamed bear §
proviag that they do not have the information®” ur the rceord or thing ' heing
she arhe fuils w discharge this onus, the consequendt ia a swict lighitity §
yeqrs imprisonment for not providing the informution™ of Got producidy the ¢

Nonotheless, the reversal of the evidentiary burden {5 pot what makes these offdnces
Fo

Lsousual For defences that arc not o pure donial of the elomenis of the relevaht offgpec,

¥ iy Aot 1914 (Cth) a23CA

W rimes Aot 1914 (Cih}2300A(T) ‘

Y grectralian Security Intelligonce (rganiisation Aot JE7Y(Um) 3HBU D
W eradian Secwrliy e ligence Orgenisation Aot FO79 (Cih) 5330

M guvnalian Security incellipsrce Oryanisation Act ] 979 {Cth) s24HB

T iy Ao 1954 (Cih) s23CA4) ; |
¥ Geurge Williama, Anthony Misun and Ben Saul, n27 above, pb |
¥ andrew Palmsct, 019 ahove, 377 I
H psernational Covenant on € ivit und Folitical Rights, opened for signature 16 Decprber |
UNTS 302 (entered into foree 3 January 1976), Art 14(2), Univerjeal Declaration o Hurm
Art. 1 i

P Crpmes Act 1914 (Cl) 523W

8 gepaliun Security tuclligencs Organisution Act 1979 (Ch) 83304
3 gctralian Securily Intelligence Crganisation et 1479 () 534G(N
B puvtralion Seourily InicHigencs Ovganisation Aer 1070 (T 34013}
B gcrattun Kecurlty Fajeifigance Urganisuaiton Act 1978 (Cui)y $38Y5:

baE, 539
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sur invelve an allegation of additional cxculpatory fact, such os scif-defence] jt is qhte
normal for the evidentiary burden of proof to rest with the defeges. R#{E}cr: What

ingtigaies the cauge for comeern is the relatively mininal fault elemgnis reguired. jfor -
cxample, for an accused under prosceution for mueder, waly oncg the prosscion
ceigblishes the fact that the accused auctually killed the victim dogs|histher pvideplial
marden in relation Lo solf-defence bevomes an 1ssus, If this ceeurs, the dous shifts onid fthe
defence to lead evidence fto show why the killipg was not ¥ 10 | {th
gircumsianecs. :

I

- i
Conversely, when someone detaincd the ASIQ Act™ does not know sqmethingy the dhus

of lpading evidenes o support 4 defonce emanutes (rom the fact tha the aptusod jyas
asked 1o provide information and failed to do so0. Consequuntly, thers nay b nuthind
the circurnstances to indicate that the accused was ever in possessibn of { 3 reléMant
information, thereby climinating any culi for cxplanation. The accpsed is ssentjplly

. - 4
denying the core elements of the offence.” ;

i

In view of the [act that iv may be virtually impossible to discharpd the ohy 404 ihe
severity of the sanction, the reversal of the onus of proot is ominously pujust. As rcgplly
articulated by the Honourable Malcolm Fraser, ‘How do you provg you do not pave o

something that you do not know ¢ven exts” o iE 1. 3

“Vou have the right tu remain silent”

3
Hl
i
i
|
|

| The righeto sicnee s o fen rinsgd in g melodramatic feshion n televistun diatifps, bt the } - ‘
Fight to silence is not just a superfluous cotchy line untered on the sifver scqopn ~ifhs o e ;
AL § Dobeiad! whnssy s logal ;

1 I

critical component of th, justice system, and is duly protected by the (pime:

fmsmd; dramay on i
. .

Nonetheless, it has been accepted that the right to sileice is not absolite, bud that itfpay { welemd: our

be justifisbly abrogated in himited circumstunces where another rfght - the privijege T
against sell-incrimination, which enablcs a person 1o he grantcd ngunity m returp for
providisg valaahle information, js preserved.” (See discussion s Uhages O

. i . ) . L e PR
1n addition, whilst s238 protects the right 1o stlence, also qualifies the right a3

subjdet to

StATULOrY TCQUITEMEnts to unswer questions.* The right 1o sileuce is ypeaficatly senjgvod
by scctions 34D and 34G_of the ASIO Aer, Lhe new faws_expresly oni mimelisd] the. O D o }
wnthholdiag of intormation™, and the failure fo produce an ftemn.”~ The privilage agsinst] . S
celfuincrimination is removed in u similar fashion.” | ‘ {Z:::: - - “ {
: l \_E_iiu.;,;‘ 5 whigh. my Clusidiod ;
j‘: Andrew Patmer, ni9 above, 380 J o
Y gustealion Souri Ingilleence Organivation Act 1979 ( ('th) $346 i
* andtew Palmer, n19 ubove, 380 | i

[

T e R Hon. Malsolm Fraser AC CH, *How Democracics Fight Terrarism’ (Speeth delivarn
Stephen Murray-Smith Memoria! Leciure, Statg 1ibrary of Victoria, 19 Outuber 2005} ‘
* Crimas Acr 1914 (Clh) 8235 ‘
:‘ Cieorge Wilams, Anthony Makor snd Bea Saui, nd7 above, pT
W Ceimeas Aot 1074 1Cthy s238(b} :
N gnstratian Security Infelligence Organivation dur 157% (UIR) s34
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| oateed: in the words v
4 radetmels whn R ospvnt o e

l aveu. this would b :

i Draheted: wrcil

i Defences to the nbove offences ure available if the detalnee cun show hat shp, f%lm ]
o VRN : | T e

| not possess the xelevat informarion™ ar item™ soughit by ASIO, therchy .

‘; detaince_miber than the profecutor (us in vormal krimmal procdedings {oetated: my

avidentiary burden. Q&g expurt intorviewee inierviewed, for Bns grejisy Soser

‘tegalised bullying.”"

|
“Anything you say can andwill be itsed against you e g court oflaw’

| The legisiation is cloaked with scerecy on the premise thal it deals wit] issues gl { Dulededs, )
sceuriry. The implications of such scercey surrounding persons detaibed fod p to 168

hours, apd for two ycaxs” subscquent 1o their release. are (hat the] persoy fmay ly -

disclosc their share their experience W their lawyers ar ¢ortain awthoriukbs, and upt w fher e
! family and friends, [t ias been argued that such secrecyin,i‘nvismng,mc uz‘agc,}mafgv‘imss ass | {oerered: ; B

as it rosults in a sigailicant diminution of public discussion, 1t also 1edyees the, serutidy of | {"Defatod: wd !
i the jnvesligative process, which ‘acts ax & primary antidote to subvdn illcg,‘ajily.“ The |- [ oetere: i paniculas, s ' ,mj
i media are_alwo affocted as it also bungg into the pmces; the criminalisktion olthose Who | poieted: o A

provide information to joumAlISts and the _possibility of medm bhopg 01 - R
1 pubttication of those views " i i | poieteds

The seerecy associnted with ASIO nlse moans that in view of the sevdrity of i partighler

terrotist threat, a Court may be satisfied with a lower threshold fin veldtion o1 the

disclosure of grounds for belicving that 4 warrant woitld substanfially asgsi irjfthe

collection of intelligence under s34D 6 Lgwever, it lalso means Uit subjedts be o
i unable to pubhcly defend themselves trom ASIO's a‘gzians.m _\.’x'.!_ii!“;sil@{“iﬁ% i the | Detetedt theety -
| nght to a public irial by jury based on cyidence i soing wrongde |

“You have the right to an atiorney’
| The right to effoctive legal representation is yot another crucie slemept of the Ausigiiiang (Detmted: T
; sriminal justice system. The griminal law p}zsﬁnd;_lgeﬁ_tﬁgtﬁ prior o the z:-qsmn:e} q_e;mlg_qi . { Doteted: wd wiced Aty |
I questioning, the accused must be informed that she orhe may,summﬁhicam with ullegal]® | demourau natior
' S R : { Deterect «

U grstradion Secwriny Intelligence Cryunisotiom At F979 (Lth) 3406 T - ibﬁ""’:mi L 1

: drexivaltan Secursty Fmiligence Cryanivation Ace 1979 (.Clhf} 534(’}(3? y { Delebed: / ]

Austrativn Seeariry Iirellivence Crpanivadion Aot 1977 (Ch) 834{H{4) i

 gusralion Security titelligence Orgunisation Act 7979 (40 234G |

# nierview with cxpen, 87 October 2005 ;

8 giralian Seeurty Inteltigande Orgarisation Avc 1979 {Cth) sI4VAA

M JgusCheong  Tham and Stephen Sempitt. Submissivn 1o the Poramentary Toint Chmmineclbn ASHp,

A%518 urd DSD’2 review of ASLO s specinl powers relaling to terromsm offenccys w sontained in Divifpen 3

bart 15 of e Australian Seourdty fnelfigence Chrpanivation Aoy JR7¥ (), 23 Maggh 2005 1p2t

§

'":’J’ Geurge Williams, Antkeny Mason and Den Saul, n27 sbove, p? B
0 i Oakenhoil nnd Adelis Neary, *The AXIO Leglslation Atrdmant (Terrorjsmj dei | % thy 2000 Te
dverside of

whit eatent does the peed lor hésghtened security Jusidy a depertare fromi the Kiide ¢f Low? §f
Adelaide Law Schoed and the Awstralian Instingg of Adminivicoitie Law, pld
= Gary Snthvan, ol 3 above, pp7-R :
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oractitioner of their choice™ in private.” and u *reasonable time’ must He allowad for thus
w0 occur™ Moreover, provided the lawyer docs not unreagonably {pterferp] with [the
gucstioniny, the acoused s alyo cntitied t© have [histher lawyep presedt dufieg
questioning, and Lo obtain advice.®” This is not so under “Lha: ASTO Act.

iri
T

doieniion

| ,
Although not as intruxive as the original ASIO 44 which provided or!
imeommunicade. thereby allowing no scope for lawygr-clignt contacd ti;zf Agl relpges I
I jntrugons affocting the lawyer’s ability 10 ndg:gtﬂ.}:g}g};;’»:’g;gl‘cscnt_tha-.ir Shignt™ i b | poteted b

Thete is no specific mandate thut the detainee be pcmx?usd to obinin fegal 19

| the Act. Rather, she o he may identify & single lawyer of their ch bice,” u " - | Delatet: ‘
particulal lawyer miy alert a person involved in a testonism oifence, o1 the
miay be tampered with.” “ .
i
1 At thix stage. security clearance requirements for tawyers T may beodme an { suc, Jibas 1 Delatad: Hoe v, 15 1
E aftects the lawyer’s ability to adeguately represent ﬂz@;irﬂciicnt‘_‘,lj};g; becurityielearipee | }i‘”_’””""ﬁﬁ oy e
| rcquirements creuic delays in the administration of }usri‘ﬁe.' itis bovonld the sgipe ollthis { Breteted: . j
| ghaper to dircuzs how this affecty court nrocecdings but this may certa plv be lun jssub mﬁfmﬁw wﬂi_'fjﬂ"', !
cnd feviliet a3 B £ TrEE

Questioning of the defiinse may occur m the ahsencd of hisher Tavpyer under s341TR. heyanl U seop ol

Further, even when the lawyer 15 presont, notwithsinding the explici alfibpatiof| by Siihebuhiii S iacs RN
sI4WA of the right 1o legal professional privilege, ahy lawycr-clicdr conia g il bo
monitared under s34UK2), This s 4 Serious resteiction op the rights offite delsinee, T8
jeaves an as yel uncharged person with no avenue ta obtain advice as 1§ their pdsition
the options available (o them. ™

‘
’ ’ 16 CoFT Py oe i,
[ Butties it to sny thal

s
| : :\
T :
- 4. . H . P .
in relation to the provision of legal advics, a fawyer may advise hip/her cfignt dyfing
; . A : o il e :
hrcaks in the questioning,” but the legislation is silent as to the siualion belore

yuestioning begins. I permitted to remain present during questioning, fhe lawyihr ma{not

"o

address the preseribed authority,© except to clanifyl an anbiguouf questign, wpft if
. . ‘ . : sy . HE K .

perceived to be "unduly disrupting’ the questioning, the presaribed aufhority miy rodhis
that the luwyer be ramoved and a new ome appoiuted.”” i

W Cpimes Act 11d (Cih) s2IG(INE)

“ emes Aot 1944 (Ut 823G Ka)

0 imes Aot [914 (Clh) s23GE 1 ID) and (2)

" Crimes Act 1914 (Cih) $23G{IMn

S Clardin Onkeshon and Adelie Neary, a9 above, P8 i
" Awcpralion Security Intelligense Organisation Act JOTY (1l s3RDI

B gy caradion Security Infelligeace Organisasion Act 1 @70 (Cih) sBTALIMHA)

W tusiratiun Security Iiteliigence Organisasion Act 1 679 (Cth) s33TA{2HD)

" National Seewrity Information{ Criminal Procesdings) Acr 3004 No. 154, 2003 3
™ National Security Information{Criminal Proveedings) Act 2004 No. 150, 2004 539D fi

R UTS Commuinty Lol Cenlrs, Submisuon on the Review of ARIY'S Specinl Powers Reld i 1o
Temrorism Oftences as contsined i Division 3 ban 11T of the Austnalion Security inidfligence Qrgamsggron
Aot 1979, 23 Mareh 2005, p7 ‘£ i

7 tntradinn Secwriry ntalligence Organisation det 1979 (Crhy s34LHY
 Australian Security trrelligenze Organisation Act 1979 {Uth) sl
" twstralian Security intellipence Grganisation Ac( 1979 (Cih) s30T}

" |
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A1l (e matters saised in ihis Chapter result i a serious civtailing of b luwyalls ;_gi Hio | |/Dateted: Aniie s it
itle more than an observar_ju esscnoe il 5, ‘representabivil in o me oily,” Bhe %‘”"‘i‘""m“‘” -
e | Deeted: <

yesipictions on whil a lawyer ean and canaot o, can and sanot say and |
negess by them i mmaterial agningt thuir clent makes theirrole sigmificahily go
anel puses cthieal ditficstues undet their frofesyional Co relugl amed Pro HINLY

{ Deletad: .
: { Formurted: Forg: el

R ——

wery: Credibl .}’ srified?

Purt B: Evaluation of the new ASIO Po

Hy introducing ISSUCH of politics, religion, of ideology_intp ihe ledisinlive gzt i i
Government .filisliﬁts its mcasures on_tErrorsm s the groupdy that 1o nial i ;‘w; are faid & Deletad: cuirant b popescd J
ROL 10 4ppiy. % Tis iv not a cood and reasoned basis for faw=mpking, [The fagt that Jws T (
addressing terrorism s 1 fairly novel phenomenon, et diat e currdnt debgtp on b e || Deletoad |
laws_in pecrocy NS rational ,%ggunfy J55I iz glc,:vgigvégrgr Jssuey lensures that jtois 1 e I
Teuli to properly cvaluate the potential jmpagt of the lewisiation, ™, R S )
et TTTm wetmm T T T o Getmond: | wnd tha B i kel
| N J
i ) L iy v 4 palebed: oy i ouierms B 5
Necessity and Jystificatior af e new mueaSHIes ] nbioniol )
; . ) ‘ 1. . E Datated: | o difleuli o ;
Ihe mir udustion ek, broad erininal atfences, sweepmyg exceullve paweis, é deteh 1ON L { pelatody w lhere are G paopis !
without tral’ regimeghould, mean that government hos o heavy burdep 1y deroustiahing t. ‘ km buve been charged mder |
e noed for such laws whwh criminalise conduet_pigvionsly not uitwatul dnd o nfer J, - {.d‘?"“"“”*' i A,
seniliepnt powers on the Srare.® ~ Many arpue, that! the meRsurcy @ire dragbnu land { Formatbed; Funt color: Ba0:
gugnihieant powers O BE WE L RN, WAL R, Tbant |
! unneccssaty. Z;x the wuihaps' view fhe case that the this now mensursl e NEgRriity as | )
aot been made.” ;
“We must not lose sight of the fact thut these rerrible deeds e Crimingg scis’ _ ;
‘Robin Hood muy stea! from the rich o give to the poor the procepds of thes thefj{ hat -
if he appcars before w coult charged with steating, s hepovolpnt motlbe wi _ e "
disrearded i . L ikt e oo Drelabaddy tha fugihey i
isregarded in determuning whether he hos committed that crime comvibred e 2
. - - - | N S Dbt mord i
Lis motive may be taken into sccount in Lixing senténees " o o !
o3 metotndr
% 'I._ :‘Q\QMM: | FEACE 1‘
" ¢ audia Oskcshort and Adelfe Neary, a3% above, p9 : :{ Drelated: 4 )
b7 See oy Hy g ,[‘rffgg._-.)‘,,if'j‘?luf it v Pran e Suded ST eog Tdye, 131153, ) 17, 1040 L . 4
R AT ARSI T ] e )
W htorview with expert, 5 Octaber, 2005 : ! i peleted: ¢ ]
w . « i o H 0
™ tterview with expett, 27 Outober, 2005 ! \ { P ;
¥ apnes Chong, ol al, 'Laows for Insecurity? A Report on the Fodarn! Ciovernmmust '8 Proposedt 4 ounseyt P Netkiobinciines d
Terorism Meusures” (23 Seprember 2005), pp10-12. Available wiiiine of ~hUpdvw amcrunlorg.aud . | Betoted: o nososiaty !
» L.".hﬁ.‘i Uhlmans, “'Ccaminin; the Threst Within” -Parliomentafy Roviow af ASI s detemiliu poilors is . % Formatbed: Font (Dl 1
naking how Jur we shottd go in profecting oursebves from rerrarism.” (May 2005} Jhour Thi flees LIRS Turias New Romin i
;‘}wn?ab‘.e online at; ~lutpr/wenw . aph gy ag/house/houss newshuanpzing/ATH pady US.bty 1 [ Formatted; ronc 10 g2, i
¥ oorge Williams, *Losing our bainnce in fortres augualia,’ Financial Revew (Melbourmdizi™ e -
September 2005, Avaiiable online at <ghyr/fafr.com/ugl, ' 1 _ 1 Field Code Changed
bin/fredbuck, piToame™ nc:g;g;.-t—\,\ixiiiamﬁandng,-;;;;]nem!,_nsiﬁgﬁ-gg: shlaneetmefordoytAusgaba 423 : i Farmatted: Hyporing, Fond;
iept&:mbcr 2005 v i {Mefauit) Times Maw Roman
B interview with capert, §™ Qeteber, 2005 ! Pormatied; Font (0
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L& Gary Suflivon. ni3 soove, 110
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Maost ‘acts of terronisim’ sought to e criminalised under the curzent angl propos d reghpne 1 N
| slready fatl under the eriminad taw.® An expert infervscwed for this gfincatg apgerted phat - [ tratepeds tho wing of
“wi have enough laws that cover terrorism and terroris acts, and therglore an{;jugn Hws { Deleted: i il
r proteet our sovicty. There is a bulk of legislation that is sutficignt, ineldingjthe
| Crimes Act, Criminal Code. AFFP logislation, maritime and aviation jegishut an, anfll.se R
i o™ There is 1o reason, for example, why someone who commits g terrory bombping | - | Peleted: o
| could_ngj he charged with_ the criminal _offepce of ‘destroyihe or| amaping | - { Belewed:
{ Commonweilth ;:smp\avn:;,x.'*“’r acking is an explanation of exactly whatihe spye - - | Dalotad: Wing
‘ is, that wurmants those measures. e

If those substantive matters were removed from the faderal gorrorist E \
we are left with mattcrs on the margins. It is argusble that thise z}e‘.‘x"g}‘;mts‘%ms,
which have mot been in the criminal law, have ng place in fhe stpruie baghs.

£

Moreover, il has yet to be ssen how these measuies actiully detdrprovent lenginst
treats. How 15 if, that detaiming someone who has done absclutely nofhing W r:ﬁ)ng far on .
entire week, mercly bocause it is belicved that they sughl kinow & igute ddtail
{which is probably irrelevant) about sumeune else favelved D a forogrist nekgis a more
o fsetive method of dealing with terrorism than other intellipense gathering zr’*(_*%thm:i:‘al As
suggesivd by an acknowledged cxpert, why not watch them for a witile, coliget enpligh
evidence (o charge them, aad fhen detain them for questioning.®

The Nationaf Counter-Terromsm Alert Level in Austraiia remains af fmediuny’. Solhow
san the Government invoke the July London hombings as a reagon for lthesc | how

~ proposals when somu of the measures borrowed from the UK, werc dperprivejin Lojidon ) I
| hras o he blasts? Clearly, thosgmensures fled ™ 1 (peidsdiveen
f . | eisted:
% The content of dis Chapter fug Jemonsrated that the legislation unde frnines the vidd, -{Kéiemd: v
precept that a persen shouldn’t be subjected to the coctbive powers of e Statd anlesd o T '
arc suspected of a crime. It scems these measures &/'c driven by fear gnd the sisa o the
seed 1o act so_that politiciany con he Scon o be dory sumething, Lawk mude[iB hasih o
e bad laws that harm or Inadvertenuy gateh inpogent pzonle m their bperabibn.,  Thilrisk {DE'_M
| of overrcaction muy well he the ghe very d ynamic terrorists rely upen.y' R R
: i 'ﬁ!eiaﬁﬁﬂi v t
) E ii)e.iew: T
Approprigioinesy ‘ o -
i Sullivan hnx argued, |

“The new terrorist legislation sirays into arcas of state respond
unconstitutional. Tt diminishes our logal institutions... 0t i8ng

d migy ba
uriiity  of

" jmerview with expert, 7 Ovtober, 2005
" Inervicw witli expert, 5% Detober, 2009
T evimas Aot 1914 {Cih) 829

* oy Sullivan, nil abuve, ph

" Intervicw with expert, 25™ October, 2005
% prlerview wilh cxpert, 5 October, 2005
M Cieorge Williams, it sbove

051220
BELSILES 2 T9+:00 1A TAZRGER




SNl

00t CADN P 3T

proseeutions. A prosgcuition  must be ransparenr, and

arpanisations contain analysts operating in a scoret world. They mi

of evidence and poor prasceutors.”
|

ASIO is un intcllipence gathering body, nul an cniforr:emcm boc‘-,g.
:

inelligence, not an cvidence. (s it is inappropriate thet ASIO offic
and guestioping powars. A axpert supported the existence of # feders
a5 this is required to maintain good relationshipy with dimilar bodies ¢

‘¢ should he restricred ko intelligence gathering and should not be operuionally

engage in the detention and questioning of individualy ws it is not
expert interviewed for this project asscrtcd that this
what is required is an cnhaneed relationship betweoen
discovers something,
perform any necessary opetational action.”

1
The potential for abuse of powel Is another issuc relevant 1o the appr

measures. Another acknowledged cxpert inlervicwed for tns, projpet cx?ig.ﬁim:d

althougly, ascording 39 AS10°s Angual Rgpord only three worrants for deterition pere |, { Derimtodd: i i
vesucd in 2004, which may insmuate that the powgrs are being, Jscd spagingly jand,  { Dleted: }
responsibly,_the reality, is thai {here have been mar.‘ﬁf;- dncldents, of 1?{?*..“3'{“3: that ave { atends aenlig 10 ASIR |
occurred informally.”® ASTO gan, make an informal l_'c_(.li.zé:“-tm!_(}wa_%rféﬂﬂ for quegtionigg. ar ' b At Ropait
prior {o secking @ warrant. In these c:rcux_n%tanccswm_ pryucs. the chances are t’nﬁ'ﬁ the -"-‘;."ﬁa&mz
persan may feel intimidated and reluctant to refuse, in fenr of 3 molc]formal questigping | - . { peietad: |
procc:ss,ﬁ e breadth of the powers 18 simply Wo widg and cloaked with secf&% Ly ' { Deteveds L
"f fralepel mony Mot .
B ] g hada T D H
Conclusion | D
o : | E niodeted: |
Ag this Chaptes hus dnszrated, hoth_ihe current apd p’:&rt‘im_l_i_ag‘i}"_the 1 i }."s:im.il 4 '
44 and

Jegislation violate fundurnental criminal law principieswhich proledt

hasefh  ob
evidenee, . Transparency is putpably nof part of ASIO’s mission shatement

is the domuin of sthte polic
ABIO and the police 3o th

1t (peraleg)on

s havgidetention
inretligenee Body
verseny. [Howgyer,
@ctive hni

ined this:]The
. and ot

i if ARIO
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they should adequately convey this {nformatidn 10 the ptig

P ;ﬁcn;f;:

]
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.
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i
k

s of fhese
thint

freedoms, They do this unieccssarily as the cnminal law Jn th anthod s view

The Jegisiation should be repenled effective imnmediately.

i is updisputed that there is n need for a foderal inteHligence body. Liowever,
FyNEm g

shou'd be left 1o Sttes] policing bodies. A cifective cormmunication
in place between the two 30 that any real terrorist threaty ure dealt wi
with cotpetence and proficiency. -

h

:: Gary Suftivan, nl3 above, pi
N Intarview with expert, 5% October, 2005
# tatorvicw with saperi, 27 Qorober, 2008

o4 o .. . . e
Adiinistrative Low and Human fipghis Section, Law Ivtiie &7 Wictorig, 1183 abfoy
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CHAPTER 3
T Lowisiate or not to ;
Vizalini Raveondran

eoisiate: A Compurisen between Britai

gmmduuion

It is clear worldwide it &5 puw An ag_c_;nnrkgg_by_tzwgygig L threqts and Ay

existence of terronsm is a reality,’ prompting governments o tegislate
and manage attacks op the home front. Austraiia and Brituin have onag
taws which, fike almest sl tereor laws round the world, l,arr; wiblect to 0
snder scrutiny for being in violation uf basic human rights o recogid
Mutions.” Austrafie and Britain share similar legislatiye provisions,
packdrop of debate aboul the trade-offy between defriocracy ardd

attack on its own soil, however Britain his rccenﬂy suffered ™

anderground train networks and the double decker bus pombings ot 7 hndd 21

ovents, coupled with curlicr attacks on other allicdi countries, hat
expansions of current law and the creation of new laws for both Bri
The controversy centics on the nature of the new !1nvs“ and their appy

sdidressed i1 18 questionable whether ihe new |¢gl$iﬂ£iﬂﬂ§ is actally nec

And Formation QF € i Law

Tiritain i 0o strawger o serrorism. [ts invalvement in Morthern ireland

MCASUIEs.

To respond to such terrorist activity Britain cnlmn@ed the power
intelligence  agomcies, namely the M]S- purely an  intetligened
Metropolitan Police Special Branch and the Anti-Terrorist Branch S0

F

' Christopher Michaclsen, Derogating {Fom Imtemations} Human! Rights Obligators in the !
[arrorism’? - A Brinsh Australinn Perspective’ (2003) 17 Terrorism and Pollgical Hivdence i
? Chrstopher Michaclsen, "TRir g sct’ needed in wn age of terrorf (2008) Online Ohinivn EvJ
Social wid Polltical Debale ﬂm_:ghyw\v.ga;}jge_qpuﬁm& CRaT) nn.fa-;%ewA‘gsp”:m.iuiw:t‘,___ gt 3%

S prerview with expert, 12 Ouiober, 2005 |

* padicy W .C Bomdord, “Fhe United Kingdom's “War Aganst Tesroriem”™ (2004
Balitical Viefance 737,

Y ihid, 739,

* spid. 741,

onity, |
arising from its own experiences with (errorism. Austrzha to dale hps not W

hpriate
with terror. Some criticlsms of the laws in both counfrigs ur¢ that they pre an g

and are s throat 1o the future of liberty* Whilst 1t is acknowledged chr
PSSAry, |

aver t‘{‘ig pastk
degudes has rendered il & target on Hore than onc oceasion and € Was understa
“Real TRA and Trish terrorism in gencral constiuted the primury theeaf 1o theil
/11 Brlsin’s national Sccltity risk ¢scalatcd o the mtemational are ha wherd
and other exiremist Tstamic groups became the principal fucus of Jegistagive coy
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international lisison, the National Criminal Inelligenes
coordinate with Europol and Interpol. '

/ith the strikes against Britain

wmiroduced through the Terorism Act 2000, This Akt was “desig
permunent and comprchensive strucrire for counter-torrérism operationg”. ' Th
had boen in forve for the last 30 yemss 10 geul with
rgency Provisions] Act and the [reve

replaced two key Acts that

threat the Northern Ireland (Enies
(Temparary Provisions) Act”

i

| ihe Terrorism Act 2000 (UK) reined cssential_parts of the pripd

“proscribiog or outlawing

cptive powers of arrest and detention, and port eomTols.
renlisation that the UK's immigration and asylum policy hindéred the
with lerrorist activities, the British govemment decided o mtroducs ¥
Crimee and Seeurity Aet 2001(UK) (ATSCA)." By Idgislative standprds, &
having beep proposed to

passed quile rapidly, within a month of

ATSCA consists of 129 sections and 8 schedules and Tsecks 1o cut of
eise the shariog of terrorist mformation ameng government 3ECNCIC
srreamline relevant immigration information procedurcs, ensure the

and aviation industrics, improve the secunty of
wil

POWETS.

3Most of the provisiops have cscuped criticism, except those relat

wrrorists. Section 21 (1) of ATSCA allows the
declaring u person’s presence
concerned in the commission,
{b} is 2 member of or holongs to un
international terrarist group.”

if “cither a ‘poiar of law" or 3 'practical consideravit

1 - . - - . - .
UK "% Ay such, foreign nationals are subject o indefiniie detention
basis of miere suspicion nnd “rcasonable beliel in a risk ro national see

T Thid, 743,

¥ colin Warhrck, “The Burapenn Respunue to
Furopeen Jowrnal af Tnternational Law 1067
i3 . .

* Baratord, up cit, 747

# gamiord, op cit, 747,

1 papnford, op eit. 747,

1 [yirk Huubrich, "September 11, Anti-Terror Law sd Civil Laberrioy: Brimin, Frapce and

Cowpored” (2003} 38 (1) GGoverpmiert andd Opposition 8.
R pegltggor S David Williams QC DL, ‘Temorizm and the Law
UNSI Leow Jowrnal 182 ;
M pdichaclaen, op oit, 133
" feid.

¥ qhid

7 williams, op eil, 183

pRdGIIFTS & 19+:08]

_ i
and the continuing {hreat of more allae

speeified terrorist organisations, finane

i the UK to be a risk to nationid goouidty and s
him or her a terrorist.’! Section 21 ¢2) defines » fcrrorist o8 " peLso
prepuration or in:mga!.ioxf} ot acts of gy
internationa) temorist group, vr {
15 The concern here hies in Scetion 23
non- Brlish citizen, once gortified as an intormationnl wreonst, to be J

Terrarsm in an Age of Human Right

L9790 TAON 7S
|
!
serviee (NCIP) wus dreatcd] to
s lem 'E’}%Lh‘m_ yas
hed fo frovidy 8
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21 Howeved with 911 angjihe
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UK apd the ECHR

The Umied Kingdom s not only u xignatory the Eurapean Conjeniion gj { Dabyan
Rights (RCHR) but has formally meorporated this it domestic [pgisiarion viaf fthe
Human Rights Act 1998 (UK)'* Articie 3 of the ECHR states that ne ope shall be sulfject
(o torture or degrading, iphuman treatment.”? The obstacte the UK i fuced With sims
fram the Soering principle which isa code of ECHR jurisprudence icquiring Ciﬁmvci' on
Seates not to deport a person 1o another stle “where that person pyesents: § lbﬂti’:l-}

svidence that he would face a reul risk of treatment incompaitblg with Conveli

srandnards. 2 The dilernma then for the TTK govemmcntébecamc & quasiion of:h:,w o jdiak
with terrorism cfteetively without qeting contrary (o thiz Conventior. The Eoverngent
was in @ situstion where “non-UK. nationals whom it suspected of [being nvolvad in

|

activities seriously detrimental to the UK's nationa) securily, could

sither as criminal suspects OF persuns awaiting deporld

here nor removed to another state, nor could they be detained unde} the eiisiing law,
]

tion,”?" Since

fior deportation without hope of ramoval would be conlrary 10 Article

where profections for detainces are prrmrimzcl.f2 the government forme
Article § (1), which is un option permirnted by Article 15 (3) of the ECHR "ot filpes offwar
ar other public c:mcrgcncit:s.“” Having filed notice of derog :
{hen ablic to justify the controversisl Section 23 and othbr rolated provisions of ATSUMN

SIAC, Role af Lawyer and Rights of Detainees |

Those detained can appeal fo the Speciul fmmigration Appuals

mnder port 4 of ATSCAH Section 35 marks SIAC o5 & supetior
uppeals from iLs decisions to the Coust of Appeal and House of Lovd
challenge 1o ATSCA decisions is by appeal against curtification {..]
cancellation of the cedificate if either SIAC considurs thers ars no 19
the belief or suspicion required under Section 21 {ayor (b} or ‘for
{Sectjon 25 (23). " In previous cascs before STALC, concern has been
gquality ol evidence relied upon by the Home Seeretaryl in applying fol

of the inieligence materinl supplicd ‘proving’ suspicid

owilliames, op i, 183,

® Byavid Goodhart end Ruger Sunth, “The Human Riphis Act is arweloome constmi

can 1t threaten our ability 1o fight rereurison?” (2005 E-omgavine P
e T REAVAVA R L L1455 T kunineg, Jarticle dewmilsphp?ids 4
@ warbnak, op cit, 1008,
" thid

#ibid, 1069,

2 yubrich, op i, 9.

* sichelsen, op cin 133,
* Barnford, up vil, T4K.
¥ ywarbrek. op oft, 111G
5 \aubrich, op it, 1010,
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hy wrture.” SIAC opted for o tolerant view, offering that (he Hoe Seargtury hyus
entitled to depend on such evidence, as it went 1o retiabiliry not admissipilisy”! Furtbde to
this, the use of telhigence information in private heurings has fed eriics to pharge fhat
SIAC proceedings against a porson are unfair as they doinet allow an inflividudlio seq thie
casc agoinst him or her. ™ This nogates the well established right of ady indiyidual i an
siiversarial system fo have o fair hearing; onc that presumes his or hpr nocgnee Patl
proven guilty, with the opportunily to refute the case against him or hed |

Other cuuges for cuncern rclate 1o 8 reversal of the advé}'saﬁai process,|whoreby it is fow
permissible for entire proceedings to be held cox parte. Suspocts anfl defegep coum stk
{chosen by the Attorney-(ieneral) may not huve aceess to uli the cvidence f he ohpde
aware of reasons for judg;.:-,n'vjt:nl_32 Moreaver, the Crimfmai Justice and Publi¢ Order et
1994 (UK) containg secnions which prejudice a defendant’s right to pilence # Sectipns
34.37 atlow for inferences of guilt to be drawn from a suspect’s frefusal o sngwer
questions, or o mention facts later depended upon in defence, their fiflure to apcoudt for
ehiects, substances or marks on their person, or a suspcet’s unexp}a‘md picicnee i o
p}ace,“ The key difference cefleoted in such provisions 1s that the sphrden ofiproofihas
shifted 1o the defendant™ * ‘

A P

The role of the lawyer in such instances becomes qﬁiic complex, The redent <ogg ol
cleven Arabs who wore sent o Behnarsh, the higlwét seoirity prisom m L mdot| for
reasons unknown 2 demonstrates the practical realiry of how difficult it is for & lawsldr o
nount a case in defence of a client. Defence counscls fmd the public pere expglled grom
the henving when confidential intclligence information was dicussed]’’ A siluption jguch
as this exposes the flaws in this now procedure: il tacks “habeas corpifs, oped %;ustic the
picsumption of innocence, independent Jegal represcatation and fui trial afore fldpe
and jury ™" One cannot help but be sceptical about the'effoctiveness off u defd sec copmsal
who Las been veied, nominated and paid by the government. “Dpspite SEAC Being
created as a standeaionc {ribubal that i impaitial and independent, “deious diubts [anse

! W

a3 to whother procecdings before it offer sufficient guarantees of judicgal prodediure.

B oyyrarbrick, op oit, 1011
= thid., HHI |
¥ gamford, op cit, 748 ‘
 tbid

‘f Michuelsen, op cit, 134,

¥ Siman Maners, ‘Anything you don't say may be given in evidenes: Pratecting fhy interests 4 justigg or
fitmzﬁcu}mmg o fundamental right?’ {1997/1998) 4 (1) Preakin Loy Roview 68, i
“ Matery, op cit, Qb : |
# pegrure, “Brilain: Comving quietly; Frocdum and pnii-terrorism’, {2003} 366 (33LY The Lo i
f.,f)?ﬁf!cﬂl 51. ! i
‘; ?ii{;\-: Cghen, *How Britigh baw detlaing the innovent’ (2002 158 {717} The New Stgrasman 2(:
* mia. ;
* [nig, |
M gichagiaen, op ity 134, ‘ i
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(resss ey {3 This carrect??727777) Those detaised [noed to ask fof a spegific la
by name and this lawyer is not given any informution that i cons dered ajmatt
natlonal security® The lawyer's role in assisting the client s severaly rustricted as
<he is not nllowed to imerject during questioning and must wait urftil it by finighed.
re. Otherwise they can find| thumagives.

|
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2
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Comparison ro.A stralia

.

Australia enacted two main ACK 10 address terrorismi thut of the Sdeuriny fagislaglon
Amandment (Tevrovism) Act 2002 (SLAT) and the Australion_Sequrity i elligghee

Organisation Legislation Amendment (Terrorismi Ael 20062 (ASIO}.“

the powers of relevant guthoritics and include cemqu‘rsial now provikions which aflow

non-suspects to be derained for questioning without iny praspect o

Similar 1o the UK, the right to sitence is ahsent along wilkh the presum htion of gnnocghee
and the reversal of the burden of proof which now requires fhe defgndant b3 disppbve
uilt ¥ Lawyers defonding clients face the some challenges &< Britisj defenc

however in Austrddia it 18 ASIO, not the governmept that can

Jawyers cannok ;;{':I‘Qil‘aﬂl‘liﬁ@!g:._i!}fgt}'ljilﬁtion 1o othel

commmitting an offence punishable by imprisonment of up fo five yeary I 3 for

a lawyer to challenge cvidance as imsdrnissible, if it wis ubtained by i :

The law nOw prevents iy Wimesses who may see someone being [y : ;

AS[O or the Federal Police, from disclosing that lactito anyone.” QFf gra.vﬂ}i%pmicmh 15
iy

ASTO'e ability W now “cloak virtually all its opurarions m sedreey
T TSR ; ~ o :

danger that ASIO's [} powers will bo abused. :

in the United Kingdom. uplike Austealia, despits l*_C_HR derogation,

FHuman Rights Act 1998 (UK) gnsurcs a “set of cw_i_i@s};gi vahoes and |

for dealing with contiicts,..™ Coupled with STAC and the UK’s co

rights obligations. Austeabia is a signatory to key UN convenlions

1CCPR but “does not have any legislation giving dombstic eilect to i
. . P N .

sternational humun rights luw. 59 Failure to provide for such

* Ihid, 135.

= hid, 136,

7 Michalsen, op ity 137,
¢ dnive Mahon and Karyn Palmer, “How il ASHO bill ravages your nghls', Zhe 4
23 2000 :

* fpid.

# sanhon and Pahmer, op it |

#7130 Michac) Head, Exploning the myths [rehind anfi-terroriseg faws?, (2004} B-rad
Supifwewwawhitiam, gisis time/ 2 Y head !

* 1bid. 1

“ Goodbart and Smith, op cit.

% Cristopher Michaelsce, “How the HTouse of Lunds s expased Howard's ASIO
Cgininn F-Journad of Sncial and Politival Debatn ;
\“hitp:!ﬁ'www‘nnlinccpinm!1.ct1|!1.nu.f\!icw asplaticle=2901 Ay January 26043,
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judicial roview Is a sufeguard against gross miscartiages of justice. Thin s in:igeark
contrast to the situation in Austcalia which lacks legisiative support fpr som I hfunen
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Australiony W unchecked governmenial power which :nwy then pavd the way for|the

further curtulling of rights und fieedoms.

The extreme laws in place secm dispropertionate l, the threar of twrfor is, Msiaifd”’ | {Botetad: i ]
There is rcscarch to suggest that there are many rensont for which Auktratia would Bt o T petersn: v 1

. : o
soor choice for terrorists 1o lusnch an arack These inglude Austrod

political histoxy and its 1ack of involvement i other nations’ disputed. lis géguropl el
isolation impodes detcetion-free entry and exil; and there 1% an absence ofloxue s
& | ,

faations, Muslim or otherwise, operating within the couritry.™’

It has alrcady buun identiticd that the primary thrat 10 sceurity b

fundumentalists.” There is an unspoken policy of mcial profiling wineh: iag
coused Muslims, bul anyone of forcign appearance o be argetef by cnforcerfient

agencies. The recently introduced ‘shoot 1o kifl” law has altered the
“foreing new rules of engagcmesnt".s" Anyone posing an imnedute

without question. As crities have poinied out the Taw “rajses worryifg quegtions o
applicd in the much larger and more mixed communities of Britdin, an

suspected terronsts are much mor¢ clusive und shadowy.™

. . . N R R
There is a feeling wmongst Muslims and other emintority groups that thire i dudl e izt

law system in place. The first one retains sule of law and bilunce

pawers, whilst the other can scc ond arrestod. charged and seotenced, Withodt afair 4 A
The latter is mereasingly being applied 10 non-whitcs, ot for 'tenerist-rciated;i#tr.lii{ Bneo
athering purposes, bul as an alterative uvenuc for prosceution of st haard ¢epmingd |and
fmmigration offences.” The existence of the new fterrur laws pdrperalas i
stercotypes of foreigners, particularly when casting Muslims ux the “giher”. |
the emror lawg is t reduce tenrerist attacks, it must ba recogrised that there

herween Islamists and isiamic terrorists, and undersianding the differ
of an mteHigent inrelligence that wishes to concentrate v rend threats.

Given Briain’s muitcultural make-up and purmigration processes

contentious Faws, it can be argucd there 15 2 need to diveotly and de -jsively !;dd!'f;\.
issyc of Terrorism, HICSPeClve of the adversc cffcots it muy have o minodily grofps.
Australia is an island with strict border comtre) and a relatvely geacatul

® Dary! Melham, ‘Tiere’s the real seourity Hhieat: laws thaat steal aur froedoms”, The
Seprenber 2005 ;
M Chirmophes Michaelsen, "Austmlin's felror feus is unfounded’ {2005) Chiflsic Opi

Social and Politicaf Debate ’-‘hnp;!.iwwwmiEincnpinium:em.rm.;‘vi&w,nsp?mtMW‘ P3eat 1240

HYS, |
% gamtord, op eil. 739, ‘:

4 e Clarke e Tory Geraghty, "Shoot to kil crror echaes Inish dirty was® {200
Timews hatp:/ i limgsontine.co.nf/ariclerd 2087-1706149 (HE hiwnlat 24" wly.
™ jid, :

* independent Roce and Refoges News Nepwork, ‘New study highlights chsgrimin
laws® (2004) < hopiwayw Jm.or .i;k._[_l,{mﬁ-fnmlémbq;{q_l(ﬂ{)(g(ml Bambe at 24 Sepies
S - - P

id. i

':E {’ohen, op cit. ‘
% Csoadhart and Smith, up it
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climate. it is doubtful whother sirnilar zero-tolerance stylc laws will have e degred
b oregult They muy In fact create more disa{foction, resen aent and aggrdvaie r.:d)éf;mu}w s
re fuct they ors targeted oand that they are behngn reaten more ynlaely :u:s_g_m@?m!v an
aiher in 1he community, This I8 Likely io make ther DIole imian&d e yebel hijd sed he
asgnction of terrorist inyoplvemeat, 1; :

. . l, . %
| environment, and has_nol yet suffered a terrorist attugk it the coprgrmpotaly puli ical |- { retemost:

Proposed Laws for UK and Australia

!
i
. .
| The terror laws ard proliferaung with a raft of Jegisthtion being taified in Hr‘mha bid |
Austrubian parhiaments weekly. Despite the outrage aapressed by ¢iv { iiberta STRETE |y
current laws, radicul new luws continug to bo propuscd. The mopt contraversiy i
Austrahia 1o date include ongoing scarch and interceplion Warrants, bxlensivg st pnd

search powers, and the use of tracking devices.” !

i

: |
Fxpofls roise Conccms about the control order provision which is ixjucd ex parte. |This
allows people suspected of involvement with terrarism 1o be plced unfer Ngavy
surveillance for a period of 12 monthg, baving the effect of placing them mder House
arrest, The provmion restriots their movemenis and @nw;; them th be u‘q;tmn:ma.‘;iy
tagged on a pormapent basis for 12 ﬂ*u;)qtlwf‘i in the UK by contrasy contrd m"dc'.ds are
confirmed only after a full court hearing. :

{
i
|
}
!

Both countries’ logislatures are in the process of enucimg provisicps that fake it sl
offence to foment torrorism, which includes condoning, gloritymglor on durauiph of

rerrorist acts. The danger of such 8 law hes in the very broad definitipn of dic offtje. Tt ?
iy legally almost fmpossible (o define, the effvet of which is to alloy greatey discfgtion
with mure room (o comviet™ Another major concern ig the possibilitgof wr’d@ni&ppiit AHE
and enforcement, which could result in dramatic constralats oo the fkcdonm of speddin Tt
may criminalise any statement of opposition toward govemment views |} Thogd sse
elearly benefits in preveniulive provissons which b at docreasing the th of Jprror
befare they aceur, bur ciure must be exercised when the laws have sugh # swiekping] Widd
rangmg effect. :

|
\

E
Conclusion il

Australio and Britain must deal with lerrorisin. The chance of tm'rcw’ssf}f acts [heing
commitied on national soil is no longer i speculative matler ‘on the Horizon! dnd wilikely
(s eventuate. There is no doubt that governments must legishate in orfier ensife the gafety

“ Mellhiam, op ci ! 1
o vervicw with expert, 127 October 2005. ‘ ‘
# pichued Gordon, Michelle Grattug and Brenday Nicholson, *Loaking minister injdoy hun:J
Q’;}'is:ibuurm:)b 17 October 2005, : ;
Hrendon Nisholton, *Warmniny on ‘dnngerous’ terror lowa’, THE Age (Methourne], 315 Avist 2008
4 fraarview with expeit, 127 Ocwober ZHUS. i :
# willigms, op oft, 179 l i
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of ite people. However, conccrns still exist over the nature and severitylot legistation gpat
is ereated for thig purposc. The current and proposed logisiative regimds in m%%:tmléa and
firitain need to be scrutinised catctuliy m order 10 determine wheiber hese lows balgog
in a detnocratic nation, or are draconian restrictions on Jiberty that arejboier 51‘.; ited B a
tyranny. The “laws and precedents wlhich are the legagy of generstigas of strgeid ffor

liberty have been undermined wlmost casually, at the stroke of a peny =t ’s‘huiknaamj’!of
i ey

rerror laws in Britaiv and Australia have the ellect of marginaliving mihoritiey e da
o this lies in the proposition that if you alicnate pcople you van h;&d the eroridls 8
fong-term support base from which w0 <}pcr'afe“"’7 To! detain people o thi fa
proscribed wuthority and withuout o fair tial causes fear pnd resentnent il of wihich kt 1
the potcntial to contiibute 10 fuclling terrorist activity.*® 1 cannot bf af:‘su%vte;}ﬁ thaiithe
laws in place severcly rostrict tong camblished rights und freedomts in e pamp of
errorism. Also, by reducing the rule and c-.ﬂ.'m:hvmes:s‘wf Brusvors 40 t";t:",glx.w:ati‘ nind] hnd
aprest process, one mportant byrrier hetween ahuse of power pad procss Aol kL ciBens

{g being removed. i

s apmm s AT T

[ is acknowledged terrorism is a threar fo owr way/of life” but § is of the uijhost
importance that the laws themscives do mot have the effect of thleatering vur jown

: o, . ! gt r :
existence. Tt must he remembered that “torronsm sucegeds i iF tempty us to pbadof the
core vilucs of o democratic sociery.” g :

" Editorial, “Time o be alarmeld’; Sydnes Morring Hovald (Sydney), Octuber 217 2005,
r’ Clurke and Geraghty, op ot :
imerview with experl. 25% Crotoher 2008, . :
# Cheistapher Michaclsen, "New piativmal security laws make A rtackery ol justice} (2003 Cinline Qginlor
E-Jonrnad of Social md Politive! fehate
g www vl HEADIT 08, COM AN/ iEw N Inrtigle=2777 al 24th November 2005,

T icattrey Roherizon, Fair trials for terornsta! in Walson (o), Fuman Righis i grie Weer gy

(26105) 5 i
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CHAPTER 4
Aupstralinn Securi tnteiligence Oreanisation’s Que

{mpinging Upon our Rights and pividing our Nation
Emily Sheules l
|

cionine and Dletentian Fowiyrs:

|
| Parg 4z The Erosivu of Basic Rights under the Lerror L egis'h:z:iﬂn l Al {pelstods g

i

|
| s the discussion in caricr chaptere hus votsd, ip the wake of Sepiemble 11 0 c%ffvﬂ% fion | {Poesdt
Giovemment and the Lubor Panty combined o pass legislation whigh aime d 1o W uct o

\errotism, The Parliament saw one of the means of preventing termor through J_%_E.z gty | | Doleted: delivering
of gxtensive powers Of questioning and detention to the Australion Sqeuniy fntellighnes . {_ateteds
Ovganisation {AS10} under the 20072 amendmenis to the Austrulion Sdeuriry ntelligpnce
Orgunisation Act 1979 { “ASIG Act"),  As shown o the followidg scempt Buch
provisions have fundamentally altered the priminal jushoe system _.mI pﬂ!_aysy&;r’s aglity | { Detered: cur
fo represent his or her client. Furthermore, the act impifiges upon, besid hurmangightsy) 5. { botereds o

[ urmattad; Font Deid ]
- - | Fonmetted: Font: O Lo )

LI C

1 LN 9000 o7

e CUNARIO.QNE: THE INNOCENT CLEANGR | .} o

. S

|
Vowr nome i Sally Jones and vou are o huppily marrigd 43 yeur-old fith thiae chilggren
You are empluyed by a cleaning service that provides thely services 16 afficey ‘é&mmrr’ the
Melhowre suburbia.

. | 1k
Yednesduy morning governmaent agents have bmlerz dowpy your irant
. B

Af Fem on an carly W
dnar, woken up yaur children, come inlo Yo bedroum and taken Yo lo & prace sppete

ASIO pfficers cait quesiion you.

You are detained for seven duys. You urce not aliowed 1 call youd family o [t |t
e what iy happening. You ave not allowed to cafl _\j}@.ur pmployer §o tefl thim pais wiff
not be coming into Work. You cannot remember the name uf your Sfadpily la 1%“:31' oh o
hashand normally deals with legal matters, sucl as when vou seld ypur prasjors Haouse ||
O rourse you can'l call vour husbhand to ask fim the nume of your wwyver Becausy| you i
ave not allowed to contact anybody, Su yuit arc yuespioned withour g lawy - Youlthant) .
romember the name of the lawyer, however the ASIO afficers tell youl "Surey, jHheit Hapwvet]
doesn 't have security eleurance 7 Questioning contiies. :

Datotel !

VYou don’t fmogw what information they want from yuz}‘" However, ASIO belidve thgf you
dor huve the relevant information, so you will be jailed for five vears, You wa ,! to dfgpuld
this 0 you go 1o courl. You believe ASIC vili have 1 prove bevonga reayohable doul )

thar you had this knowledge. To your harrar you Jind out that it is e that s tolprove | - A7 Dolotad: s B
that ve don't have the knowledge. How are you expected to prove yﬁ’l: don 't lhava '
infarmation, When yow don (RI0 what inforsetion the pelieved vy E AR

: 11+ {] Deteteds nou it pese i 4 !
ks A forear? i

1691720480 |
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Analysis of the Sccpario Oue i the coutexl of the Terror Lepdstatign: 0 11 - { Pormatted: Fory Bold ;
' L {Pormattaa: fas ooic |

The information ftat ASIO wanted from Sally wis in;eiaﬁi(}ﬁ o un folTice .jf-&i = clemcéf
carlier that week, They believed that she may have seen 8 document ehich gy of oy
not have existed, which may have been Jocated in u desh she may have pleuncd)

Ridiculous, but pussible.

Under the A5/0 Act the ahove scenario can happen lo any citizen in Apstialial lASIG ean
obtain & warrant if they believe on reasonable grounds that e warrtaft will substan inly
assist the collection of intelligence that is importunt ih rclation to p perrorilmy offe ice.
This i the threshold tost. Hence, Sally need not be suspected of tegrorism hprschshe
only neods to be suspected of having some type of relevant informatiog.

A privale residence can be broken into at anytime; day|or might, in urder to 14 ‘
like Sally into custody.* Torce may be used. In 4 recpnt case, of Bl Dave!
lali betore ihe Now South Waleg District Court ( the cise seftled),s ASIO had | the
wrone houschold having mistaken the address. ASTO B ld the family 4t gun poiat aod the
Tady of the househald misearried shorily aftetwards Haviog stated 1 the ypetig_ thpishe
thousht it was caused by the disiress. Under e anosed tews, (b may bl futify be
mnpessible for familics like this one t0_exposs s actiony ool ¢ wplain dus 3 the

| Formatted: Font {bafault)
i Thnes New Roman, 12t

. e i AL T

senalties for relegsing informanon about rajds us huve been digeusged gn Chapier dhand, '%ﬁmw i
u o 1"
Pursuant lo s34HC of the AS/O A« people like Saily can be detained ffor up 19 68 fhurs -

by ASIO officers.” Detained people will be able beiguestioned forpp to 2%4;;&;0;11‘&. ina
maxitnum of cight hour blocks.” This questioning can he spread over phe seven doyd

These detsined under the 4SIO der are held mcom anicadn with fo rightd o cpniact
anyone outside; not one’s husband, family, children| employer or pven ongs law;ver:?
When they are released their employcrs and family wilt demand an dxplanalibn fod theis
disappesrunce, yet to tell meons they will be charged with a erimmal enully gud e up
to five years jmprisonment. |

This Act fundamentally subverts some of the cssentipl elements of pur crifjioal jsuce I

Y
system. Tt gomoves the right Lo silence and everses, the presumption pf mnucgned. Bally] - | Deated: oo
may not know what information ASIO officers arc steking from her, howgver 1 RS0

officers helicve otherwise she will be charged with an offence under|y34G(3)of thi) Act

U dusiradion Securine Intelligenee Aot 1978 {Cth) s34Di{b}
¢ dnstralion Security Ineelligence 41 1979 {Cih) £34JA

2 tnstrallen Sceurity imelligence Act 1979 (Cth) 3418

i 3\1!}ﬁ?ffﬁlﬁﬁ,ﬁml),gﬁm.',ig;ngwx"imhgpﬂg_lf‘&-?ltl‘.-iliiils::-.\;—tmisfﬂ-{ pursover-bached sl
CRE IO L ¢ IS 10697 Il '

£ guectralton Scouriey Inteiligenes At 1879 {Chy s34HU

b tontralian Security hitelligence Act 1979 (Cthy 341D

5‘ Awxprafion Secrrity Intelligence Aci 979 (Uth) s34T(R)
b sucmralion Secnrity Intetfigence Act 1979 (Ceh) e}4VAA




5190 CAON 7l

[ 8
[
<ok
=
~ch
[
e
-
P
Lxi
(33
<
ik
-

she would most cortainly be charged wath failure to! give informa on.” Mnlika|the
procedure in the criminal justice syslein, Sally will not be presumed inpeont il prijyelt
wutlty, nor wili the State have to prove her guilt beyond a rcasonable ¢ oubt. hjsteaa he
deferdanl in such matters bears the burden of proot'®! They are guilly uniefd they|gan
prove 1o a court otherwise. Yer, doesn't is scetn unzepsonable for Sally to iﬂéj sleofh ™
prove she didn’t know something when ASIO will mot tell her whar they [think|ghe

knows?

1

| Further. she is stripped of her right to silence, as 10 not unswer the qupstions|filit to Her,

Sally now has a criminal record.

na ad ghe
i a haalth

U

We can only hope thut Sally’s detuinment docs not rest it in psychological try
would not be able o receive adoguaie counseiiing. Tt wnuld be an offence w
professional about how she sustained thiy injury.

Sally can be relicved by at least one thing; at icast ASIO did not felieve ghe Bhd o
“seizable item” in her possession. IT they had, she wobld have been §ubjected to 8 Btrip
1 search '’ ,

{ Pormateod: Font: Bold i

} SCENARIG IWO: TIM UNARLE TO DO IS JOB PROPERLYE

L R
:

J
Yerur name is Tim Laurence and you are a crimingl lawyer. You rdpeive d ghond el
telling you that a previous clienl nOw reyuests your advice. You are 1§ld the gidrasy] bt
instrucied not 1o teil anyone else. You are fo advise your client whe i being Miferviged .
hy ASIC. ASIO officers inform you that you hgve passed thair cecuriny| cleagnie
thowever, you are a little confused when they thir ask you questions faboul your sidler s
U hushand's previous employery) I I} A

i
i
i
e

When vou arrive your client has afready been meervidwad br three kours, E}i ree ar ] Ao?
iold what has been said in this time. You are informed tad you wre ngl fo spiak exeqpt 1o
clarify an unclear question. AN conract with your client is mosniiored and AFEO wifl not
rell you what Information they are frying tu ohtain. Frustrated witl this grpcessi|you
disrupt.  You demand to know what your client Is heing held for. Ypu are ipmedigrely
diveharged from the room, Your client is then fo be qupstioned in yout absorbd i

e e

You are furious and mugter wnder your breath thot you will he takipg thislfarrhen| 4n
ASLO officer monitaring the door of the inferview r6oli taughs and spvs. “Yog can{ twll
anyune unless you wani In énd up it jail for § years!™ ‘

¥ Australian Securiy fnelligence der 19 78 {Cih) =346}
# duspralion Security muelligonce 4ol 1975 {Uth) =34Gi4)
1 gyeralion Security fnredligance Act 1979 (Cth) s38VAA
T Sustralian Securidy Infelligence Act 1979 (Cthy 5341,
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1 Agalvsis of the Scenario One ig the context of the Terror Lepidation: § . P o
i § { Formartad: Font Mot iaic |

K{iﬁ&ljgh as Australian citizens we believe that we all htﬂ\:e the righf‘.‘us o fair ﬁ?if EH’}; the
nht to legal representation, the ASIO Aot only provides a highly cireu 1‘15@1“5-{7{(! right{to 2
Jawyer. This is scen by lawyers as offensive because| it significantly changas e way
they cun assist their chients.” (-

ASIOD has the power (o veto any lawyer' und questioning may be conftucied Withoupithe
pregence of a Iawycri” During the guestioning a lawyer msh Dot intbrvene L o
the auestions. Further, ABIO will not allow u lawyey to advise they chent ijthe
auestioning, as « lawyer's role is confined to clarifying ambiguus qugstions.’” in cffect,
kgel repregentation  becomes “showcase, pouless \a.'ir.dcvudwm.mg."” o 1
discavered, if ASIO classifics o lawyer's conducl i8 “disrupling” then the;
exciuded from the remainder of questioning and removed from the roofn. :

Lawyers may not communicafe any information about their chcht's dei‘%ﬁbti:m and
questioning to unybody, except the Federal Court.  To do wf woulll resilt in
imprisonment for five years.'” This is because it 1 silegal fo disclose 1 yfotratipn reliing
o ASIO's conduct in detaining and questioning persbns whiic o wyrrant ikjin fo '
Fugher, for two years after the expiry of & warrant o will also be anjoflencelio di
information which is considored to be “operationh] information} ™™ ¢
wnformation” is broadly defined for the purpose of this Act as iufhmmrim‘;aﬂ

ASIONs knowledge and activities.”  Therelure the Act does mol pprmit digclosfee o
s it pbiow

Rl

tawyers for the purpose of challenging ASIO investigatory activilied, nor d
Tim’s client to complain to a Member of Parliament jor the Anorme] i_“%mmns'{ as Huis is

considered @ criminal offonce.™ This ultimately meang that “the legisfation cpits a pil of -
silenee over the activities of ASIO.™ o

Hthase

As an intelligence gathering body, ASIO has zlways worked s seofoey, |
new provisions further immunise ASIO from fegal cliccks sad publie s¢ g will

have the affect of “implicily sanctioning lawless behayious,

2 aire Mabon apd Karyn Pulicy “How the ASIO bill rovages your civil righls’ FHe Age 2 ane 2943,
<htrpefuraew e o an/articles/ 20006/ 22 105622047705 T pruan = { 125 0/05) i :
W grviredian Seouriny Intelfigence Act 1979 (Cl) £34TA
Y dpvtrafiun Security ntelligence Avi 19 P ChYy s34TB
¥ guireadtan Security ingelligenve Act 1979 (Cth) 34114
7 it Boulten SC ‘Luwyers wam of Police Staic! Herald Sun. 31 Deiober 2005, 17
¥ drestration Seouriy intelligence Ace 1979 (Cth) 83813 '
i"* Ausmalion Security Intelligence Aot 1979 {Cth) s34VAA

¥ puctralion Security Intelligence det 1979 (Cih) sIVAALL
B gustralian Securiny Intelligence Act 1979 (Tl s34V A AL
5 fniration Security nelligercs Aot J976(Clh) s3VAALS)
T gustralion Secierity Intelligence Aot 1979 {Uth) <34VARA ‘
B rian Walters, Terrorising vwr citlaens, Paper prosented to the Victoria Logul Aid Conferénle, 25 fuly

3005 | ‘
oo Chewny Tham and Jude MuCulloch, "Sedrecy, Sifenve andiStare Termor (20081 77 47 f'e!fr%;g 2ing
45, 47 : i
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CC ENARION THREL: NEWS OF CELEBRIEY CURTAILED: | || || .| (formsweartowees ]
Vour name is Jill Carter. You are a journalist for a monthly gossip magaine. {ou |

receive a phune call while working late one night. Ym‘g are bnformediby this dnoavaions
caller that a high profile celebrity has been questoned by ASIC in refation to teririst
¥l .

offence.  You are excited; this could be your big break! This conthines the twa|bast
selling wpics; celehritivs being arrested and terrorism.| ?

That night you write up your story which you helieve wifl make if Yo the 1 ver! The

N follawing day you quickly gheck it ith phe legal deparonent lo_make sure theye i} [ Deteted: o )
nothing defamatory which you condd be xied for. Thu in-house yolicitgr looky gt youdtvith |~ '-(!_-s:»:amem i
a troubled look. “Burn this copy and delete all other copics from ydur somiier. Yo P T
can't publish thix". You ask why “Because this ks againsi the low. Youll 413 to jax] for
thist” E o
| I -

Analvsis of the Scenario Qng in (he context of the Terrer {.coistatibun:

| Formeited: Fol Wt

The in-house lwyer is not being over-dramatic, he igcorrcet. IE Jill bohindd
whe can face a criminal offence and five years jaih*" | This aitimately means,
hecomes immupe (rom media scrutmy for thelr aérivities, honogl diminishes
discussion. “Democracy is only meaningful if the public hax wmlom tion upé ich it
can make decisions with regard o the appropriatencss of ygovenment gl
pehaviour and the fimess of the vatious political partiés and politiciaps to ppirern i yet
we are being deprived of such information under thi ASIO Act, Vit aclvitics Beingl - (peteretr
brapded with the luhe! of ‘nationnl security’. This branding of ‘naticnal sec mily” rpsults
in ASIO activitics being placed ubuve human rights and out of reach of the Hile df law
and transparcney. Consequently, accoyntsbility will buf the casunliy, :

t

fory
IO
fublic

It is not just the media wha are silenced and whose right fo free speedh 1s belng implinged
upon. As this legislation stops independent monitoricg of ASIO dprention il prgtents
questioning by human rights and civil libertics organisations. Furthegmors, "3 uniersity

;ﬂ Ausr alion Securily Inteitigence Act 1979 {Ch) 334VAN
10 Thaun, ap.ot 47
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researcher could be subject 1o these laws if they were foolish enough fo havd the wieng
ressarch inlerests.”™

The ASIO Act oxplicitly subverts rights ond liberties which wo have come |t takg [for

| granted living in Austalia, In the_guthres’ view thes¢ laws arc_simgly excisive, [JAn | {Doteted: ¢ |
sxpert in the field has stated that these drucenian laws weuld be cxpectpd 1o by oundin a
fyrannical dictatorship or n police state. not in a liberal democracyf  The [4SICH !
which “atiows faceless authorities to denounce cilizens, on 3 basis ndver displosed) ind
which make it an offence for those people to publicly defond themselyes, are the staf) of
Kafkaeesque mghtnmm.”‘m However, this is no nightmare; this is lgw enatthd byl jour
Commeaonwealth Parliament. !
Part B: The Discrimination againgt the Muslim Commuinity and the Divivionlof onr
Svciety as a result of the Terror Legislation |
The ASIO At soos Australin as not only responding] with “draconipn atts l-t,s msj Hwil
rights but also with moves rofl back multiculturalism.”’ Hence] not only doel the
tervor jegislation threaten to impinge upon the rights and liberries of alj Austehlians, §i] has
a disproportiopate affect on Muskim and Arab communilies. *
There are just over ane guarter of a milhon Muslims in Australia, butjthey make uplpniy
a small proportion of the Australian population, approximaslely aboutjl.3% Mgver, -
since September 11, this small comrnunity of Austalian Muslims hay e
answerahle Tor (he notions of international Mushm findamentihsts] 1t Wi 1 Pregident
Bush who staied that “you are either with us or against us™ and with such dmnent
has divided the world. including our owi Austrafion communities] mnfo | ot

groups: the allies and “the other”. Unfortunately *the other’ has been reaied fhroogh the
following formula: b
Ussama bin Laden + Al Qacds = Arab Muslim x Araby  Musjims (1
= Eagray Terrorists (the othery™ | .

i
i
i
|
i

3 pilary Charlesworth, s /e Wor on teryor compatitis: with Aumgn vights?: An Intgmanongl Law
Porspective, Paper presented to thy Huihai Rights Law Conferende, 4 Decembor 2093 il

e ww anonash e an/casiangenire= {2795} ‘

B jerniew with expen (25 Octaber 2005) i
15 Wallers, op it } :

L iz Fekete Anri-Muxlin racism and the Europran securify statg, Puper presenied pt ‘Mainffaknnn g [Fear
wha's Afraid in the War uo Terrar' Public Forem, 13 November 2004 | '
<y, internationulactiv m;z,urs.edu.f:;!!ctmﬁ:mm:cm’mlii’Mam’_ﬁﬁm Dogkletpdi> 1571 0,’{}5}
¥ yuman Riphis and Taual Opportnmsties O omumlssion, fyme — Livsan: Notwnal Copanlanafsion
lfminating projudice apainst Arab and Muslim A uctraliany ! ;
< www lireoe poy.aw/menl_Eseriminaton/mpm> (22 tomsy )

T rtimerva Nusser-Ecdine “The Ragging Besst within us all? Civi] Liberties and thy W onierrer’ {3007)

I

1 Horderlands afournal 1 : |
fihr!p'f."www.harderiamlw}oum;d.adc!nide.cdu.;;w wollaol X M’E:menzscrmcdd%ncuhur Lo {5/ ORIES
¥ phid i
]\ i
|
i
|
i
|
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These laws indircetly racially discriminate against Arabs and Musiims althouyh the fhle
is applied to all, its affect is harsher on this particular group. Potentiafly, thosg lowsitan
he enforesd in a discriminatory way against racial and religious minorjtics wha “projjde
casy targets for random police rcarches and investigations.””  The Muslin i Agub
communities are aiready a vulneruble scgzment of our socicty and ingicad of yrotedany
thern, the law is victimising them. Mgy have ilgg."gohtihﬂ unrest ond derseculin in sl
homelands and have soustht refuge in Aunstralia. Thev arrive #nd mav dirain bl subicd) ¢
imusions by virtwe of ihey nationality _or appearanee The Eegislaﬂian,app@z;rs fp| be

directed al groups possibly defined as wide as ‘Middlc%ﬁa&tcm‘ %ookhg}” heégoe inyHes
racial profiling. ;

The lsma project was launched by the Humun Rights and Equal Opportunilies
Commission to explure the discrimmination of Arﬁbs:z and Muslim$ in illg el of
September 11, Participants reported thul they felt more vulncrabld to the jwhiray of
govermment, with one Mushim woman stafing, “There i$ a fear in the chmmnily (it
day you will wake up and your husband will be tiken sway under the fiew ASTO lavE.
The effcct of this terror fegislation also resulted n o Mauslim man reportng fhat “T
like T am an Australian a level lower than the other. ™ ./\n cxpert in e ﬁ‘.‘.‘ldﬂj.ifi&;’-lfﬂ
far ius project fears that these laws are an act of government which §s coco (Ehgin g

ia Australia”® It {5 worrying bocause foar so easily i’lfmb into hate. Hesce, &8 a nhlion
; : ) el iy hy - —
[ Australi will be increasingly divided by reixggoﬂnﬂ;&d}'ﬁge, . | N R | Dalatodt w ‘
| o
After 2002 amendmonts to the A3/0 dct, the Government launched ja n:mun_‘xi seguEity
campaign,  This involved booklsts euntitted Let's look ot for dustrplia w ditelevipion o

commercials which presented the message *Be Alert, Not Alarmied”. [The hoaklots Were
distributed 1o ail Australian homes and fhe advertisement was played during ; rimgitiine
telovision; everyone in Australia was exposcd to this gamprgn. Yejit was & campign
which indireetly diseriminaicd against Mustims and Arabsﬁ A partfeipant lof the fsmu
project reported: |
1 know that a lot of people were very offended as they Lell ijke the | ghverngpent
tried 1o not make it with an Arabic or Ishumic facns but it did Yave. 1 hty foliflike
eriminals and thoy hadn’t even donc anything, The feur aboyt the repercodiions
of the campsaign was prevalent in the commuaity.”' t :
Mo minority should huve o feal such fear or discrimination due W fho actidns off thew
government. Yot this cumpaign coupled with the ASIO Act and olheq terror ig igtation is

duing exactly this.

L=

¥ | pw Institute of Victorie LIV condemus countes-icirorisn package” Media Releds /9108
shupiwww i asn.au/medivrelenscs/ 20030008 LCCTP umb> (22710/35)
oy Anderson “Terrorist Laws in NSW: dupraportional and digsriminatory’ (2008} 14 Currni Jsghgs in
{riminal Justice 310, 312 | '

M {uman Rights nnd Bywad Oppormities C ommissien, op.eil. |
* fhid |
M tyrerview willh expert (25 Octobher 2008)

# aateolm Fraser ‘How Domoeraviod Fight terrorsm’ Paper proscited ai the Stephn Murt vt
Memotial Lecturs , 19 Oaiober 2003
1 yman Rights and Byual Dpporminities Commission, op €3
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The level of ignurance that has been munifested in racismi owards Mhshms i
is paiticularly frighrening. Thero have been mhany réports of vadicdlly m_x_d _
motivated violence against Muslim and Arab people jand their pmpsrty.‘z Wormdt
hijabs have becn spat at and children have had rocks thrown al them, Hijabspave gvés
been pulled off women’s heads, un acl which is seen by Mushin whmen 45 the
violation.® Such racism explicitly prasent in ouy socicty begs the quugtion,; !

Has the conditioning of language and the manufaemring of cmas;:;;:%i moylded

public opinion 1 1 way that reflects government policy — thus| feaving litde govm

For enltural semsitivity or upderstanding, let alone real analy wirbient

tincs we arc living in?*

‘ Lo L
At the West Heidelberg Legal Centre this issuc of discrimination duf (o oned cultl

is of the
!

£ 13

overtly present duc to the large number of Somali clients. The lepg! centrojis sithnted

among lorge pubhe housing estates which provide residence for man}

Horn of Africa, particularly from Somalia. This proup of people

the

refu gﬁ;egt frot
e bl Maslim.

The Somali people have come (rom a country where] goveinment ufes arbjifary pawer

{ “Doleted: prorpetually

: { Daleted:

against ils citizens gud hgve cxcaped civil war, They come 0 Aus alia with o fagr of

authority apd government agencies.“ Ffforins unﬁl(‘x‘_t:_ﬁs_ki‘-ﬂ w0 explam lL!}}q ZuTERTE s, 4 Dhesteted: W ity ro sl e Q':;T\;
need not have such fcars, as they now Jive in & Ilit;qyéi‘ demogracy Witk ta-aﬁ@im‘ax‘jq}:y”in_ " { peleted: ]
executive government. These stalements are now con radictod _fn addition, focal jiolise]” " - | palebed: wo B
whe have buifs up strony and healihy relationships with the couuny pity_arcconddimed { Delated: i
that the aevw knvs may upse! tys dypamie, S oprees of anformation witich havel Jovéd]aped S ﬁ
dirough congmyctive telanonships may drv un due to_ill-pdvised aeviohs by oth or sty

ageneacs and efforst w redyge margimalisation will bg fndered The geal polite willthen i

move lurther difficulties in, re-budding trust in the Iocal communuges. Jhe ._45;"{) Aetl | petetes: Vel b

ensures sevrecy, discrimination and an erosion of civil liberties, ,

Society’s fear is of & terrorist attack on Australian soif, The Muslin

bommunity s

rwotold: fear of & terrorist attack as well as fear of somelhing bad happening byl g Dol i
% other Austalion citizens due to thelr race, culture bmd refigion. T rorist huet] Dejctod: |
Mustin's t00. Magy, Muslim lives have been lost both in Septemiep 11, 4l godon) {gﬂ‘;ﬁfjf_ifﬁ’_‘f:ﬁj astend
E Lombings, Madrid and in Irag ge a resull of terist attatcks thery, The fiew of € dibrityl o g AR
- ; ) s ¥ f T iy N L Reembabet; W cmnne feggad Bt |
of the Muslim comumuniity is that terrortsm undermines Islam and the kithing beont ) ]
pevple is pot only a crime against the teuchings of 'God, but is difgusting et { Defeted: 1 S,
| Instead of imposing diseriminatory laws which divide our nation_orking't or gof - { Deletod weshoutd by }
| | C o Deterads o
“ibd
* tind
“ n Npsser-Tddine, op.oit i
% Joanien Wilkinson *Agcess 1o Justice for Victoda's Sewalis ~ Formal Justice or Ritality of Jistice?} n
fopmer Law Reform: project LaTrobe Law/ West Heidelbery Comhrmity ogal Cengre {2003 }E Fhe Impact
of the Law und Social Palicy en the Newly Arrived Somali Comminity: Grossing coalrurd] Givide Fi}
# ¢ ayser Trud Speech o The Au ceralian Iniitute of Polior Mustugemenr, Paper pra enzed at | :
‘Mamifacturing Fear: Who's Alraid in the War on Terror' Public/Forum, 13 Novenfher 2004 |
copww intermationelLuctvismatssduawientorencess dfviant_Tear Daopklcapdf §5/10705) |
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)
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! combat terrorism_contructively would be 2 better opuioy.  Muslim apd Arapic pchglcs
should not be made to feel like sccond class citizens in their own count]y.

i
i

Conclusion ‘

| the Twenty-Lirst Gentury sces the bepnning of a new e in distory, It is a pigiod which |, - { Detetat
hes boen domnated by fear; the fear of wrrorsm and "the other'. It was fear witich | 7 | Detored: 7

o

. ‘l Erelotodt or v sadsted

' . . . ‘ . - i sr . B 1N A ,

molivated the inclusion of the tegror Jegislation into Australion baw. [This legishaigh iy { Deleted: *

unlikely lo destroy, but may cvep assist in escalting g elimate fr terrprisi, hese hws | f Datated: o nat i

impings.on human rights and invitg racism into communitics. Jf gov wepntinle pn | CEded: B ;
’ demoyiatic = s

the same path socicty, will no_fonger be able to jrecognisc its fiberal | de _
institutions and will losc jts Jdentity as a freg civil sociery, The dangenjol iwrrggism ig ghat.
dhg, laws will furiher marginalise the Muslim community m Austiaiia. g ft will by e gal

system which erodes civil rights and a sociely which is divided by cutlure. This doglnot §

sound like a solution; it sounds fike a win for ferronsts.
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Recommendations

|
ccommendations ';
|

1. The terrorism legistation should be repealed as thd current crimingl legistation
o i - . I
adequalely covers both offences and procedure 1n relatiof 1o XISy acts

Failing this, we recommend the following:

3. In order to cffectively balunce the nation’s security} with the hytan rights of all
Australians, a Bill of Rights should be introduyced, brifging A;;?lsfrﬁ ia ipto line with
avery other democratic country. 1

3. ASIO should reniain an intelligence gathering organiwalimn,iéilcav;i;ag tlle Australian
Federal Police in charge of questioping, searching and geizipg. Greater
communication is required between our intelli gence gatlfering agencips ahd our police
in order to effectively combat terrorism. '

4. Greater transparency of the processes!and proccd.trcs dff ASIQ i required in
refation to guestioning and detention to iprevent abufe of powep. Tius could be
achieved by an independent body momitaring the procesges. 7

5. The lawyer's role as 1o access (o their client, pregence and plirticipation in an
interview should not be restricted in any 'way. The cpneein of highly] confidential
information could be combated through an agreement Yetwean ASIO anld lawyers as
to what information during the inlcrviews and processes constituted{issugs of national
security, provided lawyers arc pot cxcluded at any part gf the pt:bces's Lapvers should
ot be restricted from complaining about ASIO’s procesfes anid prockdurgs.

bt
g
£

6. Scction 346 (4) and (7) of the ASIC Ac% should be fepealed as x}?dcr our criminal

justice syster there should not be 4 reverse onus of prodf uponjthe defendlant.

cote should be

7. Adequate judicial review on both :.hegmw and thd menis of f
ther] than in the

strengthened and remain in the context of judicial btructures ©
precariously described “judges in the personal capacity.’ (I
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