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About AMCRAN

The Australian Muslim Civil Rights Advocacy Network (AMCRANM) dedicated to
preventing the erosion of the civil rights of all Australiansg,aby drawing on the
rich civil rights heritage of the Islamic faith, providesviaslim perspective in the
civil rights arena. It does this through political lobbying, contidng to legislative
reform through submissions to government bodies, grassroots communityi@duca
and communication with and through the media. It actively collaboratésbath

Muslim and non-Muslim organisations to achieve its goals.

Since it was established in April 2004, AMCRAN has worked to raggamunity
awareness about the anti-terrorism laws in a number of walsdimg the production
of a bookletTerrorism Laws: ASIO, the Police and Yauhich explains people’s
rights and responsibilities under these laws; the delivery of eomntyneducation
sessions; and active encouragement of public participation in thenkking and

review process.

AMCRAN and its members have participated in a number of pantitaneinquiries

with respect to anti-terrorism laws in Australia, including:

* Senate Legal and Constitutional Committee Inquiry into the Provisibtise
Australian Security Intelligence Organisation Legislation Amendment
(Terrorism) Bill 2002 (including appearance before the Committee), 2002;

* Senate Legal and Constitutional Committequiry into the Anti-Terrorism
Bill (No.2) 2004 (including appearance before the Committee);

» Senate Legal and Constitutional Commitbeguiry into the Provisions of the
National Security Information (Criminal Proceedings) B#D04 and the
National Security Information (Criminal Proceedings) (Consequential
Amendments) BiR004;

» Parliamentary Joint Committee on ASIO, ASIS and DiBfyiew of Al Qa’ida,
Jemaah Islamiyah, the Abu Sayyaf group, the Armed Islamic Group, the
Jamiat ul-Ansar, the Salafist Group for Call and Combat as terrorist

organizations under section 102.1A of the Criminal Code



» Senate Legal and Constitutional Committeguiry into the provisions of the
National Security Information Legislation Amendment BOIO5 (including
appearance before the Committee);

* Parliamentary Joint Committee on ASIO, ASIS and Dfyiew of Division 3
Part 11l of the ASIO Act 1979 Questioning and Detention Powers (including
appearance before the Committee).



Introduction

We would like to thank the Senate Legal and Constitutional Commjitee
Committee’) for the opportunity to make submissions to the Inquiry ihto t
provisions of theAnti-Terrorism(No. 2) Bill 2005 (‘the Bill’). Unfortunately, due to
the shortness of time for this Inquiry and other demands on AMCRA&durces at
this critical time, we have not been able to produce as compredi@nsubmission as
we would like. However, we would be pleased to appear before the itemno
further elaborate on the details.

We acknowledge and appreciate the contributions and improvements nexdsibm

anti-terror laws by the Committee in past inquiries into amtetesm legislation and
we hope that, despite the short timeframe allowed for this IngbeyCommittee will
be able to recommend further changes to the proposed legislatiorevtalla

number of concerns shared by academics, former judges and citddides alike.

There are a number of concerns in relation to the operation, efieetis and
implications of the Bill. In view of the short period of timéoaled for the calling of

public submissions, this submission will focus on the potential ingdatie laws on

the Muslim community, although we note that the laws will alsecaimembers of
the wider community. We also note that there are very seegas ¢oncerns with the
legislation.

We have had the benefit of reading the draft submissions of Mr deor@ Tham

and Mr Patrick Emerton, the Public Interest Advocacy Centre Fdueration of
Community Legal Centres (Victoria), the National Associatiol€ommunity Legal
Centres National Human Rights Network, and the Combined Commungsl Le
Centres Group (NSW) Inc. AMCRAN members also contributed ta_#ves for
Insecurity? A Report into the Federal Government’s Proposed CountesriEen
MeasureqSubmission 81 to this Inquiry). We endorse these submissions and support

their recommendations to the Committee.



In this submission we make a number of recommendations to the Coenimitte
relation to the Bill. However these recommendations do not imptyANCRAN
accepts that the laws are necessary or proportionate. Thesemendations are
made with the intention of minimising detrimental and perhaps uninterdlenisa

impacts of the legislation.

General issues

Muslim community reaction

We wish firstly to clarify that media reports of the Muslbmmmunity endorsing the

anti-terrorism laws are incorrect.

After the London bombings on 7 July 2005, the nature of the threat of semrori
changed from a known terrorist threat from overseas into awvediatunknown
“homegrown” one. In view of this, the Prime Minister and memioérisis Cabinet

met with selected members of the Muslim community on 26 August 20041sAm
Community Reference Group was subsequently formed that would work thath
Australian Government, and with their respective community groopsreating
communication and support networks that will promote understanding between the

Muslim community and the wider Australian community.”

On 6 October 2005, it was reported that the Muslim Community Refe@raup had
met with the Attorney-General Philip Ruddock to discuss the proposeteantism
laws. It was reported that at the meeting the Attorney-@éseught to reassure the
group that there were sufficient “safeguards” to protect membketbie Muslim
community. It was then widely reported that the group endorsed proposeter-

terrorism laws.

! John Cobb, Minister for Citizenship and MulticuliUAffairs, Media Release, 15 September 2005.

2 see for example, “Government Muslim Reference @rendorses counter-terrorism laws”, the World
Today, 6 October 2005. Transcript available online:
http://www.abc.net.au/worldtoday/content/2005/s 147@htm




We wish to stress that it was subsequently revealed thgtakesperson “admitted to
misrepresenting the views of other Muslim leadérs”We refer the Committee to
media reports that other members of the Muslim Community Refer&roup
clarified that the statement made by the spokesperson “was unagdhania totally
misrepresents our positiofi”The spokesperson has himself subsequently publicly
stated that the “current laws are working efficiently wedliid that existing laws are

adequaté.

In spite of the confusion, we wish to emphasise the vast majfritiie Muslim

community is opposed to the proposed laws.

Timing

We note that there was only a short period of time between theofide first
announcement about the proposed laws and the date the final Bill vealiagtd into
Parliament. In this short period of time, the Government sought &nodpproval
from all States and Territories to bypass Constitutional concérie proposals, set
deadline after deadline and rushed through the drafting process, enrmghtissneed
for the laws to be in place by Christnfas.We submit that this very likely placed
illegitimate pressure on government officials to give their enhs

The debate over the Bill only found a voice after the ACT Chiafshdr, Mr
Stanhope, published an early version of the draft bill on his websigeaccess to the
draft bill and the debate that it generated is indicative ofatheanging consequences

of the current bill. The haste with which it is proposed to be etaltes not provide

3 Cameron Stewart, “Muslims deny support for newsldWwhe Australian13 October 2005.

4 Cameron Stewart, “Muslims deny support for newsldWwhe Australian13 October 2005.

> ABC AM Program, “Islamic Leader sceptical of nefedt new terror laws”, 9 November 2005.
Transcript available online: http://www.abc.netau/content/2005/s1500869.htm

 Marian Wilkinson and David Marr, ‘Rough justiceSsydney Morning Herald, 17 September 2005.
Available online at

http://www.smh.com.au/news/world/rough-justice/20%16/1126750134100.html.



for the required level of consideration or consultation. Central to goeernance is
the time necessary for Parliament to debate and scrutinise pdopils. In 2002
and 2003 when the first set of terrorism laws came before thedr&deliament, they
were debated for months and amended to include or delete those proviaionsre

problematic to ensure their integrity once passed.

While we are pleased that the Bill has been referred to theniten, we are
surprised at the short length of Inquiry despite the great numbenoéms from all
sectors of the community, including civil libertarians, acadspoliticians, former
judges and magistrates, Muslim communities, indigenous communii€L)s,

church leaders, environmental groups, social welfare groups,llessveatists.

The urgency argument is difficult to sustain. It is unclear kdreit is politically
driven or security driven, particularly in light of the raidssthveek that saw the

searching and arrest of 18 Australians.

We are also concerned that the Security Legislation Reviewr@tee has not had

the opportunity to complete its review of a number of existing dgcamid counter-
terrorism measures, including tlsecurity Legislation Amendment (Terrorism) Act
2002 (Cth). We submit that no new laws should be introduced unless anthentil
review has been completed and debate and discussion over the adequacy,

effectiveness and necessity of the existing laws have been held.

Recommendation 1: The Bill should not be considered for passage until aftef the
review of the Security Legislation Amendment (Terrorism) AQ02 (Cth) is
completed in 2006.

" George Williams, “Essential liberties lost in tstation”, Sydney Morning Heral®7 Oct 2005.



Use of laws — potential for coercion

We reiterate our concerns to the Parliamentary Joint Comnoitte€SIO, ASIS and
the DSD Review of Division 3 Part Il of th&SIO Actl979 that there is potential for
existing legislation to be abused, or used in a coercive manterseconcerns are

also applicable to these proposed powers under the Bill.

In our submission to the aforementioned rediewd at the public hearing before the
Parliament Joint Committee, we illustrated a general conodireicommunity about
the scope and extent of the anti-terrorism laws. Anecdotallgave heard cases in
which ASIO officers explain that they can force cooperation by obigira
guestioning or detention warrant under s34D ofAB¢O Act1979, which, combined
with the operation of s 34JBA which allows a person’s passport toizedsguring

the period of the warrant, is a potent method of coercing persons taa@®ope

The use of powers to coerce community members to cooperate, wbethet
intentionally on the part of the ASIO officer, is likely to dee@animosity in the very
people whose cooperation may be most important for the gathering difj@rteé.
We submit that a person’s cooperation under these circumstances cvaldlosely
be identified as cooperation under duress, and that the use of théenlawsh a

manner should not be allowed.

We are deeply concerned that there is even more potential forcfaime proposed
powers in the Bill to be used in this way. If the threat of gomisig or detention for
up to seven days compelled a person to cooperate, the threat of hessermathe
thought of a tracking device would weigh even more heavily in thgid. There is
concern that such situations could easily be exploited to coerce erdqgrerson to
provide information that may not be reliable but what the person tthiekauthorities
want to hear, especially in view of the weaker safeguardsacepkith some of the

proposed measures, such as preventative detention under Schedule 4.

8 AMCRAN, submission no. 88 Parliamentary Joint Cdttee on ASIO, ASIS and DSD Review of
Division 3 Part Il of theASIO Actl979 — Questioning and Detention powers.



Sunset clause

We note that a 10-year sunset clause has been proposed for som8abidtiaeles but
not others. We further note that Cl 4 of the Bill provides forenevafter five years,
but only for Schedules 1, 3, 4 and 5.

We are concerned that the original agreement of the COAGngédets not been met.
It was one of the first safeguards negotiated at the COAGimg€eand it should be
applicable to all of the provisions of this Bill, particularlylight of how the laws are
being rushed though Parliament on the basis that they are “urgenten &e
momentous nature of these amendments, there must be opportunity W aedi¢o
assess the application, and effect and operation of each of the psaftsah certain

period of time.

Recommendation 2(a): In view of changes that are both serious and have peen

introduced urgently, a 3-year sunset clause should be applicableptoasions of
the Bill.

Recommendation 2(b): If Recommendation 2(a) is not accepted, the review of

legislation should be brought forward to three years.

® Council of Australian Governments’ Communiqué: $pedeeting on Counter-Terrorism 27

September 2005Available online ahttp://www.coag.gov.au/meetings/270905/index.htm




Specific issues by schedule

Schedule 1

Advocating terrorism

Schedule 1 of the Bill proposes to add a new proscription criteriaaftmocating”
terrorism’® The proposal to extend the listing criteria to cover organisaticets
advocate terrorism would only exacerbate the problems that havepbesstently

identified in relation to the existing proscription regime.

Under theCriminal Code there is already wide power for the Government to
proscribe an organisation if the Minister is ‘satisfied on reddengrounds that the
organisation is directly or indirectly engaged in, preparing, phaprassisting in or
fostering the doing of a terrorist act (whether or not the tstradt has occurred or
will occur)’.** The regime has been criticised for granting too much power to the
Executive at the expense of oversight by the Judiciary. Itleasaen criticised as
being overly broad. For example, the phrases ‘indirectly assisty ‘indirectly

fosters’ the doing of a terrorist act could apply to a range sfadbehaviours.

Despite the breadth of the listing criteria, it is cold comfibidt only eighteen
organisations have been proscribed. There are many terroristsatiyams that meet
the same criteria for proscribed organisations, but are netlligt Parliamentary
Research Notehighlights what appear to be ‘inconsistencies of the proscription
process as it is currently applied’ and lists seven organisati@isaneet the same

criteria but which are not listed.

19°5ch 1, item 9, inserting ¢l 102.1(1A) into Beminal Code.

1 Criminal Code s 102.2.

12 Nigel Brew, Parliamentary Research Note No 63: The PoliticPadscription (2004). Available
online: http://www.aph.gov.au/library/pubs/rn/2003-04/043rim  These are Mujahideen-e-Khalq
(MeK), Liberation Tigers of Tamil Eelam (LTTE), S##ro Luminoso (Shining Path), Euskadi Ta
Askatasuna (ETA), Babbar Khalsa International,rimi&onal Sikh Youth Federation, and (al-)Gama’a

al-Islamiyya.
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A Parliamentary Joint Committee on ASIO ASIS and DSD (PJOAAeport®
further points to the contradictory listing criteria used by thtorAey General’s
Department and ASIO. For example, while ASIO considers connedtiohsstralia,
the Attorney-General maintains that this was not a necessadjtion. In paragraph
2.22 of this report, the Committee bluntly asks - ‘The question remaow and why

are some organisations selected for proscription by Australia?’

The proposal to extend the criteria would substantially increasectimfusion and
lack of transparency. In particular, the adoption of vague concepuis as
‘advocating’ terrorism would only serve to exacerbate the arpitnature of the

proscription regime.

A particular concern with any broadening of the existing grounds folistieg of
organisations as ‘terrorist’ would be the severing of any requiedis between
proscription, and the organisation’s link to acts of political violefoe example, an
organisation may become liable to proscription simply on the groundstthas
voiced support for a political struggle somewhere in the world.e@tly; all the
organisations listed under tl@&iminal Codeare based outside Australia. Such an
expansion of grounds for proscription would also have the potential to sagnifi
increase the number of Australian organisations liable to be bannelbecaise of
their own participation in political violence, but because of thevyi¢hey have

expressed about political events overseas.

Further, while the proposed amendment would stifle free speech gitithdde
debate, no evidence has been put forward to show that it would provideeasyre
of safety to the Australian people. Specifically, no cleaifjoation has been given as
to why the addition of ‘advocating terrorism’ as a listingesian is necessary to
prevent ideologically or religiously motivated violence or temsgthen security. It is
arguable, for example, that the statement ‘Australians should niatlbeq and the
Iragis should fight to be free of occupation’ advocates terroristhaay organisation

that supports this view may well become liable to proscriptionfiéan promoting

13 Parliamentary Joint Committee on ASIO, ASIS andDD®eview of the Listing of Six Terrorist

OrganisationsMarch 2005.

11



the physical safety of Australians, such criminalisation would expasny ordinary

Australians to the coercive power of police and security orgaomsat

We further object to these changes on four grounds. Firstly, thesjpmwiseverely
limit free speech. For example, consider an organisation that ssippsigtance to the
occupation of Palestinian land, that Palestinians are entitletdféigan independent
state, and that non-violent means for achieving a just arramgéraee failed. Would
this be considered indirectly counselling of a terrorist actisRese actions of
Palestinians, even against Israeli military targets, woudphably fall within the

gamut of the definition of advocating terrorism.

This will have a particular effect on Muslim community groups winmy wish to
express solidarity with Muslims who are under the thumb of either sgipeeregimes
or various kinds of occupying forces. This is particularly the ,cas¢he definition of
a terrorist act makes no distinction between legitimate lilmerand independence
movements and terrorism. Examples of such situation would include cgamen
Palestinian oppression at the hands of Israeli occupiers; and grdlipg, @n the
basis of things like the torture in Abu Ghraib, that America andlites be forced out
of Iraq by any means necessary. It is our view that the abowve of view, while

unpalatable to some, should not be limited.

Secondly, there is vagueness as to what is meant forgamisationto “advocate”
terrorism. Does it mean that the leader of the organisatiomads comments on one
occasion publicly “advocating terrorism”? Is there a requirerttattthe comments
be made on multiple occasions? Is it sufficient for someone on thmdoof a web
site to have made statements advocating terrorism? Or issaviomited to it being
stated as one of the doctrines of the organisation? This is ¥Emedt from the doing
of a terrorist act, which clearly requires logistical suppod eoordinated acts, rather

than the speech of a single individual.

Thirdly, it raises questions of accountability, i.e., that as@ershould be held
accountable for their own actions only and not for actions of otheis.pkrson
becomes a member of an organisation, and the leader of that atigartisan makes

pronouncements that qualify as “advocating terrorism” which resultsthe

12



proscription of the organisation, then the person is being punished asv@émof a
proscribed organisation” under s 102.1 of @r@aninal Codel995 for the statements
of the leader. The person may not have been consulted before thenteaigethose

statements, yet he could easily find himself guilty of an offenc

Fourthly, it fails the test of proportionality. Punishments for aing, financing,
membership and even association are very sEyemnging from 3 years to life
imprisonment. This could affect hundreds of individuals. Furthermoen #®r the
leader who made the “advocating” statements thus making the @ugamisable to
proscription, he or she may be subject to a severe punishment of 25 year
imprisonment for “directing a terrorist organisation” under s 102.theCriminal

Code This is highly disproportionate, even compared with the proposed pumishme

for sedition under this Bill, which is 7 years imprisonment.

Recommendation 3(a): “Advocating terrorism” should be removed as a ground for

proscription.

Recommendation 3(b): If Recommendation 3(a) is not accepted, and if “advocating
terrorism” must be an offence, it should be made a personal oftarenot an
offence relating to an organisation. In this way, the impact péraon’s action i$
limited to just that person. This would be similar to a more ndyrdefined version

of the sedition offence.

Recommendation 3(c): If Recommendations 3(a) and 3(b) are not accepted, then at

the very least the criteria for “advocating” on behalf of agaaisation must b

117

clarified. For example, possible criteria may be:

(i) the statements are made by the acknowledged leader of #résartipn; and
(il) the statements are made on official material distrtbutespeeches given by the
leader; and

(iii) the statements are made in public conversation; and

(iv) the statements are made on more than 5 occasions.

1 Criminal Code Act 1995 102.

13



Schedule 3

Financing Terrorism

AMCRAN is not opposed to measures that restrict the financingradrism where
the person both intentionally and knowingly funds an organisation for whioh igher

overwhelming evidence of involvement in terrorism.

We are concerned that the proposed measures in Schedule 3 could potgplglto
many members of the community. The new amendment in Item 1 otlii8ehd
allows an additional level of indirection, namely that it is noariene to indirectly
and recklessly collect funds for an individual who may then pass ofuitkds to a

terrorist organisation.

The provisions create a great deal of uncertainty, becauseiga)at clear what is
meant by “indirectly collecting funds for”; and (b) it is not cldeow courts will
interpret “recklessness” in this context. This is especiaigrecern since the penalty
for indirectly and recklessly collecting funds for a terroriggamisation is 15 years
imprisonment’.

To give an example of how this may become a problem for the Maslmmunity,
consider two recent natural disasters. The tsunami of 26 Decefkkilled several
hundred thousand people, many of them in the Aceh region of Indonesia. Muslim
around Australia collected funds to assist the victims of the nsurut had to be
extremely careful about how to get the money to the victims. Mérnlge charities

that operate in Australia have Christian missionary leaningd ¢a it is generally
considered not preferably to donate through them), and it is vergulliffo donate
through formal Government channels since corruption is endemic in sas@rM
countries. Therefore many Muslims prefer to collect donations fraugse and then

pass them through personal connections to trusted people in the affecied a

15 Sch 3 Item 1, amending s 102.6 of @rminal Code.

14



However, there is a very real possibility that the funds contdup in the hands of
the Free Aceh movement (GAM), which is an Acehnese liberatiomement.
Although not currently on the proscribed list of organisations, it cagjdadly meet
the criteria for proscription under s 102.1 of theminal Code However, someone
unaware of GAM may unintentionally provide the funds to one of their
representatives, not realising that a small portion could be usethfters relating to

political violence.

This is not a unique situation. A very similar situation occurréll the earthquakes
in the subcontinent particularly Kashmir. Several proscribed agaons, such as
Lashkar-e-Tayyiba (LeT), operate in Kashmir, so it is quitesiptes that someone
sincerely donating to help their Muslim brethren in Kashmir miglaidvertently
provide funds to such an organisation. Yet another example is tlneedes that

happened in Bam in Iran.

Hence a person who innocently tries to assist those in need in ottseofpiae world

could find themselves facing fifteen years imprisonment under tieggroposals.

Furthermore, laws like these are likely to lead to a decreasbarity within the
Muslim community. Anecdotally, since September 11, the Muslimnoonity has
become overly fearful about donating — even to legitimate clsaritizecause of the
fear that it may incriminate them. Even if it does not lEadharges, they fear that
such activities could attract the attention of intelligence oicpabfficers. Several
members of the Muslim community have contacted AMCRAN aftargoeisited by

ASIO after they made what they believed to be totally iegite donations.

Recommendation 4 (a): In view of the very real possibility that many innocént
people could be affected, and that such laws would reduce charity andtdoppor

people in need, Sch 3 Item 1 of the Bill should be removed.

Recommendation 4 (b): If Recommendation 4 (a) is not accepted, the punishment

for recklessly collecting funds should be reduced to 5 years impristnme

15



Schedule 4

Control orders

Control orders are built on a significant error: they confuse igégite measures with
punitive measures usually reserved for criminal offences. ¥ample, the ability to
monitor a person’s phone calls can be seen as an intelligence eneagur though it
does limit their privacy, it may be argued as necessaryntelligence purposes.
However, if someone were to be put under house arrest, forced tcavirsecking

device, stopped from working, stopped from using means of communicatens,
this would cross the line from an intelligence measure to a peniteasure — it
deprives the person of fundamental freedoms in a manner similandoin some

ways in excess of, incarceration.

While it would no doubt be easier to track people if they were held inodise arrest,
the deprivation of liberty is too serious a matter to be judtifig its convenience to
intelligence and police organisations. In the last three yearsetsudg security
organisations have increased dramatically; they have beenigoreasing powers to
track a person, not to mention improved technology for tracking. Salledy these
factors combined are adequate to remove the need for a criminahpenisto be

meted out without the full protections of a criminal trial.

If it is to be a punitive measure of the kind usually reservedrforinal offences, then
it should have to meet the same criteria required of crimiriahoés; i.e. “beyond
reasonable doubt”. However, we find in the legislation that theddegpplication is

the “balance of probabilities”.
Of particular concern to the Muslim community is that the low feascontrol orders

potentially opens the door for racial or religious profiling to takelavhether it be
officially or unofficially. It is our belief that there is theotential for racial and

16



religious profiling to affect the application in two differentasegrassroots policing

and in the courtroom.

In the case of grassroots policing, it is possible that polideeotf being human,
subconsciously draw conclusions about people based on their appearance.or dress
This is not a theoretical possibility and one specific exampleaictipe is the case of
Bilal Taybd® Bilal Tayba was accompanying another person suspected of
involvement of terrorism and parked his car unintentionally behind tiedffices in
Sydney. His steps were dogged by news cameramen. Laterghitr@fter midnight,

the AFP raided his home and claimed that he had been recording fobtageAFP
offices because he was planning some kind of terrorist activithiehvhe had not.
When the case came before court, the AFP dropped all charges dadrpgayba’s

legal costs. While being a specific example, it does illtestitee general problem of
how religious and racial profiling can affect the police’s peioepbf guilt and

innocence.

In the courtroom, there is a real possibility that the fact ¢ghaerson prays at a
particular mosque, or that they are devout Muslims, could be usedidence to

support claims of involvement in terrorism. For example, evidéhaea person
attends a mosque regularly is not likely to meet the standardegbhd reasonable
doubt”. However, we fear that in the context of a “balance of prbtiedi test and

under pressure to make an urgent decision, circumstantial evidertcassattendance
at a particular mosque, or associating with a particular grawpd decome a “short

cut” way of influencing the balance of probabilities.

Recommendation 5: Since the measures available under control orders are punitive
and not security-related, the test should be changed from one omhcealst

probabilities” to one of “beyond reasonable doubt”.

'8 Hall Greenland, “Operation TerrofThe BulletinMarch 2005.

17



We are also deeply worried by proposed s 104.5(2) which clarifieghiba is no
limit on the number of successive control orders that can be placegenson. This

is an extraordinary measure and means that people could be held underrtesise a
year after year. This means, paradoxically, that a person vghoelea subject of a full
judicial process to determine guilt or innocence, could be subjec tesser
punishment than someone who has merely had a short session with a geterba

“the balance of probabilities”.

A 12-month period should be more than adequate to fully investigatellbasistop
any links, relationships, or dealings that a person may havedhkat lbe related to
terrorism. Therefore, there should be no need for successive comtess, unless

there is compelling evidence otherwise.

Recommendation 6 (a): That control orders only apply on a single occasion (similar
to preventative detention measures), and can not be rolled over tumbgssis
compelling fresh evidence of a different type of threat or furthe@ning with a

terrorist organisation.

Recommendation 6 (b): If Recommendation 5(b) is not accepted, that control onders

be limited to a certain number of re-applications, for example¢c&sians.

It is also disturbing that proposed s 104.2(2)(b) means that a personbeothe
subject of a control order merely because he or she trained witkrrarist
organisation” in the past. This is an extremely unusual measura fmmber of

reasons.

Firstly, there is already an existing offence for “traininghve terrorist organisation”
either recklessly or intentionally under s101.2(1) and (2) of Gheninal Code

Accordingly, there is serious concern that control orders could beagseaneans of
depriving people of their liberty if there is insufficient eviderio charge a person

with the existing offence of training with a terrorist organsatand meet the

18



“beyond reasonable doubt” test, but have sufficient evidence to heeltdlance of
probabilities” test for a control order. Clearly, use of thiscksdoor” mechanism to

meet a lower level of proof is not desirable or appropriate.

Also of concern is that this law is retrospective: it is natquirement that the
training takes placafter the introduction of these laws. It is also not a requirement
that the organisations trained with were proscribed at the tiatethie training took
place. Clearly, it is undesirable that people who engaged ihdetjaties at the time,
but subsequently finding that their past actions subject them to rasasrilar to
those that apply to criminals.

Recommendation 7 (a): That the grounds for having trained with a terroyist

organisation be removed as a reason for granting a control order.

Recommendation 7 (b): That the grounds of having trained with a terrorist
organisation for seeking a control order not apply retrospectivelyoridytto people

who train with a terrorist organisation after the commencemehieddct.

The legislation also simultaneously removes the presumption of innoaedcealso
enforcesex parteproceedings as a matter of course rather than as a last fidsort
police apply to the court for a control ordet parte the person is then subject to the
control order without even having seen a judge; only once subject¢oritrel order

can the person apply for it to be removed.

There are a number of problems with this approach.

Firstly, this approach makes it even harder for a person to s#relssaf he has been
wrongly accused. In practice, it is likely that judges woulddieent to reverse the

decisions made earlier. Therefore the scales would be tippedi®tharpolice in this

“guilty until proven innocent” arrangement.
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Secondly, there is no need for it to be madepartein all cases. Presumably, the
argument is that the subject of a control order could inform othehe afxistence of
the control order. However, this line of argument is lackingné examines s 34 of
the ASIO Act, a person can be issued with a questioning warramoldrtd appear at
a particular place and time to answer questions. In such aitdasan offence for the
person to disclose the existence of a questioning warrant. If A&&iQhat a person
may disclose the existence or flee, then a detention warraiecsought, but only if

a questioning warrant is deemed insufficient.

A similar regime could be adopted to cover control orders.

Recommendation 8: That in a manner similar to questioning warrames, parte
processes only be used where there are reasonable grounds tothati¢ive subject
of a control order will fail to be present or disclose the exigtepicthe contro
warrant. In normal circumstances, a person is ordered to appegragicular place
and time but is not subject to the control order until the hearingmplete. If this is

not the case, then the police may reqeegparteproceedings.

Preventative detention

Preventative detention orders and control orders seem to share molom
characteristic: they run parallel with existing legislatibnt remove safeguards and

introduce new constraints on those people who are subject to the powers.

For example, many of the criteria defined in clause 105.4(4) eeadgl grounds for
someone to be arrested and charged undeCtingnal Code Accordingly, there is
no need for these measures to be introduced. If the police wish to setacone
suspected of a terrorism offence, under existing legislation,epatie empowered to
hold the person charged with terrorism offences for up to 24 hours ity reach
longer because it does not include “dead time”), unlike people chargedtiver
offences such as murder who can only be held for 12 hours. Furtherntbes, ihen

charge the person, bail would be granted only in exceptional circurastander the
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existing legislatiol’, and it is quite possible that the person would likely be detained
for even longer than the 14 days under the proposed Bill.

However, the preventative detention regime does not have anywieare the
safeguards that the existing charging powers do have. The safethadraisee missing
compared to existing legislative measures are numerous andiigturhey include:

* A preventative order can be issued by a senior police officer.

» The issuing authority does not act as a member of a court but in wialuradi
capacity.

« There is no potential for appeal of a preventative detention*frder

* A preventative detention order is shrouded in extreme secreogelparent
tells the other that their child is in preventative detentionptmalty is 5 years
imprisonment. The subject of the order may only be allowed to contact one
person and only to tell them that they are safe but are not “cablattA
journalist who reports on the existence of a preventative detentioncade
also be imprisoned for five years.

» Conversations between a lawyer and the subject of the order ar®moni
and if the conversations are in a language other than English,eapratér
must be present.

» The person may be subject to a prohibited contact order that can stbprhim
speaking to any person (e.g. their lawyer, or their parentsyeorto a class of
people (any family member, or any lawyer whatsoever). Th@pehowever,

is not actually told whom he cannot contact until he tries to cotitewt.

These restrictions are extremely onerous, and likely to lead ép dearring of
someone who — as we mentioned above — may not be suspected of havingesbmmi
a crime. One that we find particularly onerous is that a lawpe a person are not
allowed to communicate privately, even, for example, to disags btrategy in an

upcoming case.

17 Crimes Actl914, s 15AA.
18 5ch 4, Item 15 of the BiIll.
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In his second reading speech, the Attorney-General repeatedig stat there are
appropriate safeguards. However, it is extremely disturbing e®® that the
“preventative detention orders” are, at a pragmatic leeeicerned with avoiding the

safeguards that would exist if the people were held under exisimopal laws.

Recommendation 9 (a): That the preventative detention regime be removed from the
Bill.

Recommendation 9 (b): If recommendation (a) is not accepted, then substantial pther
safeguards must be present, including:

(i) that a parent can advise another parent about their childstidete

(i) that a detained person is able to speak to his lawyer withouttoring;
and

(i) in deciding whether to grant a prohibited contact order the judgst
consider if it will impede a person’s ability to get accesajpropriate legal advige

and/or other support services.

A patrticular concern for the Muslim community is that prevengatietention do
extend beyond existing legislation in allowing someone who is innocent aederot
suspected but may merely possess information in the event gbasteattack to be
detained for up to 14 days with the cooperation of the States anaiesti

The only other situation in which a person not even suspected of an offamde
detained on the basis that they may have evidence is the powersSentien 34D of
the ASIO Act with a questioning and/or detention warrant. Howeter,powers
granted here far exceeds the extensive powers given even to ABHdy, a
guestioning warrant requires approval from the Director-GenerdlSt®, and the
Attorney-General himself and an issuing authority. A preventakgtention warrant

requires only the approval of a senior police officer. Secondlypnsidering the

19 Schedule 4, ltem 24 104.4(6)
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application of a questioning warrant, the issuing authority mustobeirnced that
there is no other mechanism for retrieving the information othem thaough
guestioning and/or detention. Thirdly, the maximum period for detentiopvisns

days, not 14 days.

In the tragic event of a terrorist attack, these provisi@giiring the approval only of

a senior police officer, could be used to cast a wide net. Musliongd likely — due

to racial profiling — be severely affected by this. Thiaas mere speculation, but a
concrete fear having observed the application of the notorious “matetmeess”
measures in the US after the attacks of September 11. Underateeal witness
laws, individuals who have not committed any crime themselvgsmonatheless be
detained for extended periods of tfheThe preventative detention measures, while

not as severe, raise the spectre of the material witnegsures in the US.

Two months after the 9/11 attacks, up to 1,100 people, mostly Muslira,detined
under the material witness provisiéhsThe exact number is not known, as there is no
requirement that the US report on people detained. Even as B283st is believed
that up to 70 people are still being held as material witn&sdéany of the people
detained had nothing at all to do with terrorism. Similar measnrasstralia could
clearly be potentially misused and abused, which could lead to massivmunity

tension and be extremely detrimental to the harmony of the community.

Recommendation 10 (a): In view of the risks it carries and the potential for abuse in

—

the aftermath of a terrorist attack, that the capability taidennocent people ng
suspected of being involved in a crime be removed from the preiventkgtention

regime.

20 Levenson, LDetention, Material Witnesses & The War On Ternmritoyola of Los Angeles Law
Review, Vol 35 Jun 2002.

21 pBS NewshourLocked Up,11 November 2001, http://www.pbs.org/newshour/lshatéesm/july-
dec0l/detainee2_11-8.html

# Human Rights Watch
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Recommendation 10 (b): If recommendation (a) is not accepted, that additipnal
safeguards be introduced to minimise the risk of innocent people frow deiained

These measures may include:
(i) Requiring approval from the Commissioner of Police and Attefaegeral

for a Section 104.4(6) preventative detention warrant.
(i) The issuing authority must be satisfied that all otheamseto protecting
the evidence have been explored and are not achievable.
(iif) Detention in such periods should last until the particular eMiderequired

has been adduced or seven days at most, whichever comes first.

Schedule 5

Powers to stop, question and search persons in relation to

terrorist acts

The Explanatory Memorandum states that Schedule 5 of the Bill artten@simes
Act“to introduce a regime of police stop, question and search powelefputposes

of investigating and preventing terrorism and other serious offéftes

We submit that it is disingenuous to suggest that the stop, questaearch powers
for the purpose of investigating and preventing terrorism and otheusesffences

will be introducedby this, when similar Federal and State powers already exist.

Under theCrimes Actthe AFP has the power to search and question persons without

warrant where there is reasonable suspicion of the commissiornéfeane?*

The AFP, in the course of performing protective services functioag also stop and
search a person in other circumstances, for example, wherestheneasonable belief

that they have something that they will use to cause damagemortba place or

2 Explanatory MemorandurAnti-Terrorism (No. 2) BilR005 p. 74.
4 Crimes ActPart 1C.
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person ‘in circumstances that would be likely to involve the cosionsof a
protective service offencé®. ‘Protective service offences’ include the ‘terrorism’

offences under th€riminal Code?®

Further, AFP officers also have the power to demand name andiwhitif, where
there are reasonable grounds ‘that a person might have just cedjynmitight be

committing, or might be about to commit a protective servicenck'>’

At the State level, the NSW Police also have extensive pofgerstopping and
searching a person and/or vehicle without a warrant and detain that pesvehicle

for as long as is reasonably necessary to conduct that Seantiere the police
officer suspects on reasonable grounds that the person or vehiodetagget of an
authorisation or in an area that is the target of an authorisaiibay also have the
power to ask the person to disclose their name and address and providefproof
identity 2

We submit that the range of powers that are available to bothaFeaer State Police
forces are more than sufficient to combat terrorism, espganalight of desirability

of Governments to cooperate. As we saw with the recent tha@swere more than
enough to raid, search, detain and arrest persons allegedly tbdmvenvolved in
terrorism. We further note that they did not even need to restiré broader NSW
police powers to conduct those raids and arrests. In our view, tposed
amendments unnecessarily broaden the powers of the AFP to stop, qaestion
search persons.

It should not be necessary for Australian citizens to be facdd lasses of civil
liberties on two fronts: increased intelligence and tougher policengo&ither one of

these should be adequate to combat the scourge of terrorism. [Ra&dsnbhave

% Australian Federal Police Act 197€th) s 14J(1).

% Australian Federal Police Act 197€th) s 4(1).

27 pustralian Federal Police Act 197@th) s 141.

2 Terrorism (Police Powers)Act 2002SW), ss 17, 18.
2 Terrorism (Police Powers) Act 20QRISW, s 16.
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proved that intelligence obtained from surveillance or phone tappinguiisient
for them to raid, search and arrest people suspected of being thwolterrorism.
According to reports, these were still very early starfesn alleged terrorist attack,
but the powers were still sufficient. If we are asked to ptagetrust in intelligence,
there is no need to also increase “street policing powers”. coiieend that such
powers are likely to be misused, indeed, history shows that thesggpake prone to

controversial application.

From the Muslim community perspective, greater street poljpavgers also increase
the risk of discriminatory application, exposing vulnerable and visitalemunities to
arbitrary interferenc’ Personal biases and prejudices are likely to weigh on the mind
of the police officer. Indeed, Police Federation of AustralisefCBxecutive Mark
Burgess confirmed this when he suggested that the police shouleebalprbtection
against being sued for unlawful discrimination when using the stop, quesstid
search powers. This will only be counter-productive to terrorisaestigation

through the alienation of communiti&s.

Furthermore, it may cause community backlash against Muskmseaple blame
Muslims for being subject to these measures. There is alseotiauf@ issue for
women who wear hijaab or nigaab who might be requested to removeijhelr as

part of a search. There is no requirement that the search be @zhufuptivate.

Recommendation 11: In view of existing powers available to Federal and State

police, Sch 5 of the Bill should be removed.

The ability of the Minister to declare that a Commonwealth pkcgrescribed

security zone” for a period of 28 days under cl 3UJ is also of pkaticoncern.

Firstly, there is no legislative limit on the size of thee$mribed security zone”.

Within the “prescribed security zone”, the police would be allowest&wch a person

30 For example, in Australia, see C Cunne@anflict, Politics and Crime, Aboriginal Communitiand
the Police(2001).
31 J White,Defending the Homeland, Domestic Intelligence, Emforcement and Securi(g004).
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without even the very primitive protection of suspicion, or even #rg bw bar of
132

“might be™~. Police would also have the power to seize property. Thidrsneely

likely, for sheer practical reasons, to involve racial profiimgs application.

Recommendation 12: That a limit be placed on the size of an area declared|as a

“prescribed security zone”.

Schedule 7

Sedition

The Bill seeks to amend theérimes Actto repeal existing sedition offences, and to
replace them with a number of new offences, including urging owevthof
Constitution or Government, urging interference in Parliamentagtiehs, urging
violence in the community, urging a person to assist the enemyrgimgy person to
assist those engaged in armed hostilities against the Aastfifence Forc&® We

note that s 30A of th€rimes Actwhich addresses unlawful associations is retained.

AMCRAN submits there are a number of problems with this Schedtde .be it for
us to reiterate all of these concerns, which are in all probabiluch better
articulated and argued by other legal minds, we briefly discarsge ®f these before
moving on to examine the likely impact of the sedition offences onvibglim

community.

The proposed sedition offences differ from the existing ones in a nuhiveays,
including the removal of the requirement of intention, or any connediarterrorist
act or organisation. An extended geographical jurisdiction would apptiietse
offences. This means that they apply whether or not the conduct atcustralia

32.5ch 5, item 10, cl 3UB(b) of the Bill
33 Anti Terrorism Bill(No. 2) 2005 (Cth) sch 7, item 12 inserting £286to theCriminal Code
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and whether or not a result of the conduct constituting the allegeaceftecurs in

Australia.®*

There are serious concerns that the proposed offences will hayfecant impact
on freedom of speech in Australia. While the Government has bepaira to
reassure the community that it is not seeking to limit freecp@ and Attorney-
General Philip Ruddock has said that ‘there is no prospect of people foaimdg
guilty of offences in relation to participating in robust debate ortigaliissues? it
is certain that the proposed legislation will have a much broadeicaipph and
effect. Counsel opinion obtained by ABC’s Media Watch states that:

it isreasonableto conclude that the Bill isintended to operate so that it will now
extend to covering indirect urging as well as condoning, justifying or glorifying
acts of terrorism or conduct associated with it, or even abstract opinions about
that conduct. These examples of indirect urging might include offensive or
emotional opinion about the significance of the events at 9-11, whether the
terroristsinvolved had any justification for their acts, opinion about the validity
of what terrorist leaders might be seeking to achieve, the desirability at an
international level of victory against the American forcesin Iraq (as expressed
by John Pilger and dealt with later in thisadvice), or the inevitability of further
terrorist acts, for example, in Bali, and as to whether Australian citizens should

expect more of the same should they continueto beinvolved in the Iragi war.*’

The difficulty in drawing the line between ‘robust debate’ and ‘saditcommentary’
is what makes these laws so potentially damaging. The histasyaobf laws is that

individuals and organisations err on the side of caution, and impose osethiesa

34 SeeCriminal Code Act 1998Cth)s 15.8.

3% Samantha Maiden, ‘Rivals Unite to Lobby on Seditidfhe Australian(Sydney), 27 October 2005,
16.

% Michelle Grattan, ‘Deflating Terror's Bubble’The Age (Melbourne), 16 October 2005,
<http://www.theage.com.au/news/michelle-grattanatefy-terrors-
bubble/2005/10/15/1128796745073.html?oneclick=truezNovember 2005.

87 Advice from Bret Walker SC and Peter Ronewedia Watch ABC Television, 24 October 2004,
13, <http://abc.net.au/mediawatch/img/2005/ep34tzdpdf> at 7 November 2005.
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form of self-censorship. This is not conducive to healthy and open disgcans

essential element of a democratic society.

There are many in the Muslim community who feel that the seditffences are
designed to limit their freedom to speak out against injusticéileWwe accept that
any speech inciting violence is indefensible, we note that laeady exist that make
it an offence to incite violence; indeed, it is already aotem-related offence,
punishable by life imprisonment, to threaten politically motivatedence with the
intention of intimidating a section of the pubfft. Further, existing provisions also
prohibit incitement to commit a crirfie and racial or religious vilification offences
already exist in different jurisdictions that prohibit the incitemef violence or

hatred against different groups of people.

The sedition offence would have a significant impact on the alofithhe Muslim
community as well as the wider community to express its vi®ome of the views
that were canvassed in the section on “advocating terrorism” vedstddbe covered
by the sedition offences. An example of this view is that “Irdgise the right —
indeed the duty — to resist the occupation of their country by Weste®est” While

unpalatable, this view is part of a healthy debate on Austraiiecdvement in Iraq.

In the section on conditions for advocating terrorism, we expressedetethat it
was simpler and cleaner for “advocating terrorism” to not berganisational offence

and to be made a personal offence.

We would therefore recommend that the sedition offences need to beerew\Ve

also note that certain members of the government have extractaoinaitment from
the Attorney-General for a review of the sedition offences inntwe year, and we
concur with this view. However, it is absurd to insert a lawsix months, only to
remove it once again. As a group that conducts community legaltenfusassions
about the anti-terror laws, this would make our lives complex adddeeonfusion in

the community.

38 Section 100.1Criminal Code Act 1995 (Cth)
%9 Section 101.4, ibid
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Recommendation 13: Given that the sedition laws have been roundly condemngd by
many groups, and that it is likely to be amended shortly, the sedifiemces should
be removed from the Act. An amended version which includes “advodatiogism”

but with tighter definitions could be added as a separate act oncewhaffences ar

1%

introduced.

Schedule 10

ASIO Powers

Several measures in Schedule 10 extend the duration of warrantxt@idsesearch
warrants from 28 days to 90 days; postal service warrantxgmeded from 90 days
to 6 months in s16; delivery search warrants are extended from 9@daysonths in
s17).

This does not give ASIO additional powers; however, it weakensrexsafeguards.
Safeguards on surveillance warrants are already very weakamahnts of this kind
are easy to obtain. Statistics on search, postal and deliaersints are not. However
a recent enquiry into phone taps found that 99 per cent of phone tap appdicati
succeeded in 2003-2004 (31 out of 3059 were not acc&ptdnetheless, the
monthly or quarterly review of surveillance warrants is an ingmripart of the
review process and other than a slight inconvenience for ASIO, itheoereason that
an intelligence organisation’s surveillance warrants should notlifecs to regular

review.

This is especially important, as because of the level ofesgcaround ASIO’s
activities the public scrutiny that would hold an enforcement agsnocy, as the AFP,

accountable, does not exist.

0 Joseph KerrJudges all ears when it comes to hearing requeststone taps2 April 2005, SMH.
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Recommendation 14: That the measures in Schedule 10 that weaken ex

safeguards by extending the duration of warrants be excised fronillthe B

sting
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