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Friday, 9 February 2001
NOT FOR MEDIA PUBLICATION NOR GENERAL RELEASE
Dear Mr. Premier,

The National Coordinatar, Mr. John Leslie instructs me, to convey to you and
to Mr. Damien McGreevy of your office out appreciation for your efforts to
arrange an urgent meeting with Minister Judy Spence naxt Tuesday at
1:30pm at her offica in Brishana. ‘

| am instructed that the Aboriginai Negotiation team involved in the Aboriginal
Waelfare Fund project would desirs you to convey to Minister Spence the
foliowing information for urgent consideration by poth Minister Spance and
you prior to next Tuesday's meeting: - -

1. That the Queensiand State Govemment give urgent considaration to
the allocation of an amount of One Hundred and Eighty Million dollars
($ 180,000 AUD) for paymant over a period of Three state budgets in
full and final settiement of any presant and future claims concerning the
Aboriginal Weifars Fund and the legislative regime under which it
operated in Queensiand;

As apart from the abovs, that the Queensiand State Government give
urgent consideration to the possibility that a transfer be undertaken of
all housing in respect of which funding is now or has in the past been
allocated for the housing of Aborigihal and the Torres Strait islander
peaples in the State of Queensiand with such transfar being made to
the varicus Regicnal Housing Autharitias established by ATSIC across

the State of Queensiand;

»
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It is hoped, Mr. eramier, that you will be able through your leadership to
nrovide the Minister and her staff with positive instructions to respond to the
saints raised above as a means of demonstrating ths oractical continuation of
nagotiations en @ clear timeline with practical and meaningful cutcomes for
the benafit of the claimants and their families naw and in their future.

itis-hoped-by the negotiating team to he able to call 2 press confersnce next
Thursday to assure the Aboriginai peoples of Queensland that the efforts at
rasolution of the AWF ragime are well and truly on track to a genuine
rasalution in the lifetime of the ramaining claimants.

Abave all, Mr. Premier, 1 am instructed to again express the firm view of the
Abaoriginal Negaotiating team that your direct insight into the wider palitical
aspacts of the Queensland govemmental system would be most helpful and
constructive to such @ meeting with Minister Spence and that you would be
most weiccma 1o attend that meeting next Tuesday if ycu are at all able to do
so despite your clearly busy schedule.

Yours Faithfully,
‘9‘ at’(_—--‘—-—“_‘““‘
Geoffray Atkinson LLB, JP

National Selicitor,
Office of the National Sohaitor, NAILSS Australia

National Secratariat for
Aboriginat and Torres Strait igiander Lagal Services
. Iy Australia

A Consultative NGO of the UNITED NATIONS
(accreditad to the Economic and Social Council ~ BeaSac, New York)
(accrcdited to tha UN Commission on Human Rights — UNCHB. Gane\(a)
(aceredited 10 the UN Commission on Crime prevention & Cdminal Justice-
UNCCPCJ, Vienna)
(accraditad 10 the World Inteliactual Property Qrganisation - WIRPO, Ganeva) h
(accredited to the UN CHR Warking Group on the alaboration of a textfora Draft declaration
an tha Rights of Indigenous peaples«Geneva) -
(accreditfad to the WUN Working Group ag a Permanent Forum for Indiganous Peopies-
anava)
{accredited to tha UN Secratariat for the Conventian on Biclogical Diversity-
UNBIQDIV, Mantreal) WGIP, Geneva)
itad to the UN Working Group on Indiganaus Populations-U . Gene
(aéifﬁ;f; ta the UN Word Criminal Justice infarmation Network-UNWCJEN,Wasan!Oﬂ)
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DOCUMENT PREPARED FOR THE PURPOSES OF U e
NEGOTLATIONS CONTAINING THE DEMANDS OF Y
CLAIMANTS IN RELATION TO THE ABORIGINAL
WELFARE FUND, ASSOCIATED ACCOUNTS AND
ISSUES.

26 June 2000
Prepared by: Queensland Aboriginal and Islander
P ’ Legal Services Secrgtanat (QAILSS)
On Behalf of: “The Claimants’

For the Attention of: The Queensiand Government
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STATEMENT OF DEMAND

Cateeories of Compensation

oot
.

L8

Account of monies

Unlawful Enslavement;

Breach of Fiduciaty Dury;

Unlawful Stataiory Deduetions; and

Human rights violatons.

594
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Compensation is owing 1o eligible claimants under the following categones.-

held in the Aboriginal Protecrion of Property Account,

"66529v86219
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BACKGROUND INFORMATION

What facts give rise 1o this claim?

The Aboriginals Protection and Prevention of the Sale of Opium Act (Qld) (“the
Protection Acts™) came into force in 1857, The legislation created the Office of the
Chief Protector of Aboriginals and introduced 2 permit System for Aboriginal
employment as well as irmposing numerous other restrictions on the movement and

festyle of Aboriginal people.

The Protection Acts set up & regime which, amongst other things, controlled payment
of and access to the wages of Aboriginal workers from 1897 undl about 1975. This
document is concermed chiefly with the conwrol of property. The characteristics of

these schemes varied for each type of worker.

Prior to 1919, all wages wert paid to a third party who exercised control over the
monies: the Local Protector, Superintendent of the sertlement, or the Superintendent
of the church mission. Afker 1519, regulation provided for a part advance to be made
1o the worker as pocker money, nowever the majority of claimants testfy to never

receiving this pocker money.

For those Claimants who did not receive payments of pocket money, many were
aware of their entilement 10.2 fortnightly advance of cash. Despite this, Claimants
siate that they were 00 fearful to ask about these payments as the level of
intimidaton and Oppression was S0 great as to create 2 jevel of fear; only the bravest
would dare stand up and voice any concerns zbout payments. The confrol gven ©
employers, Protectors and superintendents bY virme of the provisions of the
Protection Acts was such as 10 empower them Wwith devices which achieved

subservience from the people they were empowered 10 conmol.

Aboriginal workers who tesided on sertlements were given ragons and vouchers 0
spend at the local store. Wages of Aboriginal workers who worked under the
Protection Acts WeIS controlled pursuant to that Act by the relevant controlung

authonity, be it the local protector. the supcr‘mtcndem of the serement, &1, This

SNOHALINAWWGIAN3ILS3M
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system of control engusted the controlling bady with the power o manage funds,

collect wages, control expenditure, enforce terms of employment, etc.

Types of Workers

Distinctions were made between the following Aboriginal workers:-

« Mission workers;

» Residents of Aboriginal serlements who worked cutside semiements;

- Residents of Aboriginal sertlements who worked inside settlemenis; and

s T.ocal workets,

In addition to these workers, a separate but similar scheme existed for Torres Strait
Island workers. As such, these workers should also be included in 2 scheme for

payment of individual reparagons.

Mission Workers

‘This group comprised mission residenis who worked outside the confines of the
missions. Their wages were conwolled by the Superintendent of the mission.
Statotory deductions made on the wages of thess workers were paid 10 the
Superintendent to be applied for the general upkeep of the mission.

Outside Workers
These workers were settiement residents who were sent out of the settlement to work

for white employers, typically providing agricultural and domestic labour. The wages
of these workers were paid by employers but conmolled by the Superintendent of the
settlement, Workers were usually housed and fed by the employer and in tum, the
employer was required to pay the worker an amount of pocket money. However,
supervision of these payments was very limited, as mentoned above, many Claimants

claim not to have received such payments.

The wages of outside workers may be catcgorised in the following way:-

SA0HA L TNIWWEOANI LS 3M 665.9p8EL T3 bGIET  968Z/11/90
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1, Compulsory Savings

The bulk of wages paid 1o outside workers were deposited into the Queensiand
Aborigines Account. These monies made up the compulsory savings component of the
wages and were drawn upon by Government, without the consent of the wage earner,
i order to meet additional withdrawals as well as requests for clothing and other

essentials.

The costs associated with compulsory removals and other travel expenses were also

3594

deducted from compulsory savings.

2. Starutorv Deductions
Sertlement maintenance deductons were compulsorily made on the wages of ourside

workers regardless of their taxaunon stawus.

Prior to 1945, there was no legislanve authorisation for such deducdons. Deductions
were set at arbitrary levels and ranged from berween 5% to 24% of the worker’s

wages.

After 1945, regulations provided that workers with dependents who resided on
settlerments were 1o pay 10% by way of semiement maintenance. Workers with ne
dependents op serlements were to pay 5%. The amount of the deducdon varied
depending on the status of the employee. For example, the deducton for a single man

would be less than for a married man whose wife and children resided on the

settlement.

3 Pockel Monev

A component of the wage was 10 e advanced directly to the outside workers as
packet money. However, many Complainants claim never (¢ have received cash in

nand or pocket money from outside employers and this is consistent with the lack of

supervision over wages payments.
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Insicde Workers

Inside workers were settlement residents who worked snside those settlements. It was

N P

2 mandatory requirement that all residents of a 5anlcmem work without pay for 32 X

wri iy oA jr P 32 :
hours 2 week.; Once this tmé quota was exceeded, inside workers were 10 be paid a

small wage.

Wages of these workers were controlled by the Superintendent of the serdement.
Workers received food rations, which were very basic and usually always the same,
and were housed on the seclement Advances of exma cash monies had to be
approved by the Superintendent. If the request was considered unnecessary or

unreasonable it was refused.

Unul 1975, the Superintendent was given ultimate control over the property of
residents. The legislation provided for 2 broad discretion to be exercised by the

Superintendent when dealing with the property of Indigenous persons.

Wage components can be categorised as follows:-

_Compulsorv Sgvin
A portion of monies was placed in the Queensland Aborigines Account and made up
the compulsory savings component of the monies. These monies were applied to

meet requests by residents for cash advances, clothing, medical and other necessities.

2. Swautory Deducdons

Records of the accounts of inside workers suggest that not all of these workers had
deductions made from their wages Dy way of settlement maintenance. Hence,
Departmental revenue, derived by waybf settiement maintenance deductons, were

deductions made from the wages of outside workers.

There is some evidence to suggest however, that workers in some cases at certaip

periods, settlement maintenance deductions wese also made from the small portion of

wages carmed by inside.

e . AP 4R
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3. Cash Allowances “e
Residents who worked rapee-thae—38. hours per week were given a small cash

allowance. This allowance was a portion of the wages samed for labour exceeding

the 32 hour quota.

Local Workers
Local workers were not residents of a settlement. Rather, they were employed by

private employers and usually lived and worked at their place of cmployment
Pastoralists, camtle stagons and other private enterprises provided the major source of

employment for these workers and local protectors exercised control over their wages.

Control over wages was exercised in much the same way as for outsiGe workers with

monies split into the following major components:-

L. Compu avin
A component of wages was administered through the Quaensland Aborigines Account

and represents the compulsory savings of these workers.

2. Sranut
Statutory dedictions were made from the wages of local workers from 1919 unal

1966 when all deductions ceased. These deductions varied in accordance with

regulations which were amended several imes over this period.

Deductions were banked variously throughout that time, in the Standing Account, the
Providen: Fund and the Aboriginal Welfare Fund. These deductions were made over

and above Commonweaith incoimne tax deductons.

3, Pocker Money
As in the case of outside workers, local workers were advanced a sum of cash 25

pocket money. Regulations provided that it was the employer’s responsibility 10
forward this sum to the worker, although there appears 1¢ be imited conzols placed
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on.the ernployer in order to ensure that these advances were actually made. As #

result, the majority of Claimants state that they did not receive this portion of their

wage.

Torres Strait Islanders
Torres Swait Islanders were subject o a similar scheme of wages control as that

experienced by Queensland Aborigines. Prior 10 1939, the Protection Acts covered
Aboriginal and Torres Stait Islanders. In 1939, the Aboriginals Preservation and

Protection Act 1939 and the Torres Strair Island Act 1939 provided separate schemes

for Aboriginai and Torres Swait Islanders. However, similar elements of conmol

existed for both groups of people and the Act reladng to ‘Torres Strait Islanders

imports sections of the Prorection Acts.

In 1565, the Aborigines’ and Torres Strair Islanders’ Affairs Act leaccd ‘:Abbrigincs

and Torres Strait Islanders under the same act, however the act is split into separate

3994

sections which apply different rules to both groups of pcoplc In 1971, the Aborigines

Act and the Torres Strait Islanders Act were enacted and prowdcd different schemes

for both groups.

Despite differences within the schemes which applied to Aboriginal and to Torres

Strait Islander people, the fundamental ¢lement of control of wages existed in both
schemes. This involuntary control of property is the basis of any reparations program.
Hence, Torres Strait Islander, as well as Aboriginal people, allege enutlement o

individual reparation.

Persons in Receipt of Government Benefits

Indigenous persons in receipt of Government allowances such as child endowments
and pensions had their benefits conmolled in the same way 8§ contro} was exercised
over the wages of Aboriginal workers. These monies were accumulated and utilised
in the same way as the compulsory savings component of wages of outside and local
workers. Monies were drawn upon for such purposes as the provision of clothing.

medicines, cash advances, etc. without the consent of the grantee.

10
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[NVOLUNTARY CONTROL OF PROPERTY
Tssentally, regardless of the designation of the Claimant, in cases where property was

controlied by a third party there now exists a case for reparation {0 be made.

Aboriginal people under the Acr were forced to take up employment and punished if
they refused. Punishment such as incarceration Was authorised by regulation and

commonplace for such a refusal.

Sysiems of involuntary control coupled with the threat of punishment undermined the
exercise of any free will by Aboriginal people who wers subjéct to the Protecrion
Acts. The consequence of this regime was & oppressive system of controlling every

aspect of a person’s life, contrary to fundamental basic values of a democratic society.

In implementing the scheme of protecton, Aboriginal people were keprignorant as to
the use, control and application of their property, including wages.. Our research
indicates that terms ‘of employment were largely unknown to the Aboriginal worker
and that this ignorance was fostered in the interests of the State.

>

For example, information relating to raes of pay, stamuiory and other deductons made
1o wages, disbursement of funds, accurnulared savings balances and the Jocedon of
fupds, as well as amounts deducted for ratons, clothing and accommodaton, were
carted out in the ‘gbsence of amy such detail being izpparted to the Aboriginal

employee.

A large number of Claimants state that whenever they inquired is relaton to funds

held on their bebalf the reievant information was Dot fortbcorning. In fact, many such
inquiries were met with answers such as “mind your own business”, Or “gs an

Aboriginal you know you can’t get that sort of information”.

Clearly, it was a system put in place in order to maintain & steady Supply of cheap

{abour o industies which required suca a source.

I

51738467599 WESTENDCOMMUNI TYHCUS PoacE B2 %



B6/11/7286

14:092 51738467599

edy wmad

4
WN’}

}

i

"

i
»

Social Consequences for Later Generations

The social consequences for generations of persons suffering systematc abuses of
human rights sanctoned and enforced by the State in the name of protecton bave

been severe and far reacking.

The impact of be protecrion regime 18 manifested on ™wo levels; firsdy, in those
persons sull living who were subject 10 the Act themselves; and secondly, for those

persons whose parents and grandparents suffered the copsequences of the Acr.

The Acts usurped the freedom of Aboriginal people, giving many a sense of being
unable to control their own affairs. So affected was the mental and emotdoual suate of
many Aboriginal workers toiling in conditions imposed by the Acrs, that attemptad
sujcides were not uncommon. This lack of freedom and sense of bopelessness has
had a lasting effect on the confidence of Aboriginal people o succeed a.s;gpart of the

e

broader community,

The consequence on later generauons is apparent in magy of the social problems
currenty facing Aboriginal cozununites. The lack of self confidence in workers can

been seen oday.

One cap argue that many of 'tbes_e problems, such as, alcohol abuse, high rates of
incarceration, deaths in custody and domesdc violence, are as a consequence of past
injustices visited on Aboriginal people. The effect of which has been to weaken the
fabric of Aboriginal communities, causing discontent and manifesting in a range of

social issues.

I is for these reasons that QAILSS puts forward e view that, if proper recompense
is 10 be made, pgyments rmust be made 1o the heirs of those persons who would have

been eligible for an individual reparaion payment.

AGREEMENTS
Berween 1884 and 1964 agreements wert enforced on outside and local workers.

Prior 10 1964 entering into agreement was 3 mandatory requirement in order to take

i 3rd
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up employment. These agreements, made between employers and the Aboriginal
worker set out the terms and duration of employment. Howevey, the voluntary nature

of these agreements must be looked at in an appropriale COntEXL

Firsdy, high levels of illiteracy amongst Aboriginal people at the tme Wwas
widespread, and secondly, it is purported that thers was & ;l:rcat, and meting out, of
punistunent if agreements were pot signed and foliowed. In this comtexl, it is clear
that the Aboriginal person who si gned the agreement weas forced to do so with Bttle o1

no free will associated in entering the agreement.

. Indeed. it is not difficult to establish that agreements were entered inte under duress.

It is a long established principle of commen law that a contract is not enforceable
against a party whose assent was procured by threatened deprivaton of liberty.

Many Claimants assert that if they refused 1o sign work agreements or indeed 10 enter
into emplayment &t all. the threat of incarceration hung oves their beads.  Hence,

contracts entered into in this fashion are void and cannot be relied upon.

POLICY CONSIDERATIONS
Principles qﬁ Reconeihanon

Principles of Reconciliadon are well established and bave been implemented by
DUMETOUS. COUDTIES, including South Africa’s Truth and Reconciligrion Commission.

These principles are as follows:-

+ Truth Snding and telling;

o Acknowledgment and apclogjn

» Reparaton for barm in financial terms;
o Restorzton of land,

» Redesign of state politico-legal insutunons and process.

Both the Commonwealth and Queensland Governments bave displayed a public

commitment to Reconciliavon in Australia. The payment of individual repasalions (O

i3
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Claimants who bave suffered systemauc injustices by past labour governments is 8

step toward realising those comuniunents,

Uncovering histories is cnucal to the process of reconciliation 50 that both Indigenous
and Non-Indigenous people bave & sense of their own histories. In particular,
siereorvpes of Indigenous people as burdens on the Queensland economy are
inconsistent with the geperatons of enforced labour, especially in the pastoral

industry, which are the subject of this docurnent.

Records clearly reflect that Aboriginal mouies were used to fund Aboriginal services.
Necessities such as blankets, bealth, wavel as well a3 Chrisunas presents, provided to

residents of serdements, were funded by Aboriginal wages.

Aboriginal workers have always been subject 1o paymepts of waxation and, as
discussed in this paper, were further taxed 1o meet the costs of general expenses made
on behalf of Indigenous communites. These taxes were imposed on persons whose

wages were well below award rates of pay made 10 their Non-Indigenous co-workers.

It is pow the time 1o redress the unconscionable conduct of pasy SuUCCesSive

Queensiand Governments.

blic jynents 1o ouation
The present Government bas communicated its commitment to resolving issues
associated with the Aboriginal Welfore Fund directly via letter to some of the-
Claimams involved. Commiument to a negotated sewtlement in relation {0 the

sensitive issues presented by this Claim is wrged as a matter of principle.

Effects of Liteauon

The greatest cost 10 Government of itgaung would invariably be the resulting public
outrage. The public airing of details of a regime which imposed the systemnatic abuse

of Indigenous Australians, exposed via a court and in the world media would only

i4
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scrve 1o diminish Australia’s questionable reputation with respect 10 the weaiment of

Indigenous persons.

Further, the effects on the Reconciliayon process would be considerable. Putting
Indigenous Claimants 1o proof in a court of law, in relaton to marters, which are the
subject of yniversal condemnaton, can be devastaing. Asn example of this can be
seen in the present Comymenwealth Government's epproach 10 the concems of

children forcibly separated from their families.

The result of this approach has been t0 cause bitterness, alienation and a denjal, in.

modern contexts, by technical legal means of wrongs, which are thernselves not in

issye.

There are significant costs involved in Lugation for all pates involved. Further, the
judicial pronusciaton of issues may seriously prejudice the interest of the State
Government or that of Indigenous Clzimants. Recourse to high judicial bodies is
inevitable when dealing with maters of such significance. This would further

increase costs and cause enormous delay in finalising the mater.

The Advaniages of Negodaton

There ars obvious sdvantages to a negotisted settlement between the Queensland

Government and the Claimants, Examples of such advantages are listed below.

s A serlement would provide relief tc persons who have suffered as a direct resuit

of past policies, pracuces and laws imposed by the Queensland Government.

. Acknowledgment and reparation would gready alleviate the burden of past
injustices and clearly signify the Govemnment’s genuineness towards the whole
Reconciliation process.

» Further, the spimt of goodwill shown by negouating, will increase the

Government's profile amongst Indigenous persouns.

13
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= A negouated setlement, and payment of individual reparations, would have an
enormous impact on improving Australia’s international standing at a ume of

increasing scrutiny of its wrestment of Indigenous people-

e b

oo

oot

» A negotated setlement would circumvent the need for any legal proceedings.

.

Clearly, it is anticipated that part of any semlement made by the Queensland

vl

-

Government would involve obtaining 2 waiver from Claimants in relation t© their

right o sue any party wil respect to the issues raised im this process. This is

significant as pastoralists and other farming industies may potentally be made

party to a litigious action for recovery of damages. Indeed, it is reasonable 0

i

assume that industies which utilised the cheap labour of Aberiginal workers may

3
A

be party to any action brought by Claimants.

s The mopetary ¢ost of compensauon made 1o individual Claimants pqnuam 0 a
pegotated settiement would be far less than the cost of Lingating and the payment

of compensation and legal costs pursuant 10 8 court order. .

s Negotation allows for the inclusion of significant Reconciliagon issues, such as
the collection of oral histories, which could pot De enterained by a legal

settement.

ELIGIBILITY OF CLAIMANTS
Who is eligible to make 3 clajim for compensatuon?

The history of any Claimant whose property was controlied under the protection

i
i
}

regime is complex, contradictory, and not necessarily consistent with departmental

records.

Accordingly, QAILSS bas been unable w© develop @ framework for assessing
Claimant ability that is commensurate with the personal hurt, bumiliaton and
monetary loss suffered by each Claimant. As such, QAILSS suggests that critena
based on classes of eligibiliry, and quantum based on period of work, rather than

LI

individual merit, should form the basis for individual reparatons.

16
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The sarting point for classes of eligibility is the involuniary conwol of Indigenous
property by the Stae under the protection regime. In order 10 process claims speedily
W% : and ensure that elders are paid as quickly as possible, the eligibility ¢riteria 1s

submined to be as follows:-

1. Persons who worked, including inside workers, outside workers, local
workers, mission workers and Torres Strait Islander workers, under the Prorecrion
Acrs or equivalent acts, or whose wages were controlled by a ‘third party’ by reason

E of their Indigenous hertage; or

= 2. Persons who were in receipt of government benefits and by reason of their

§ Indigenous heritage such penefits were controlied by a ‘third party’; Of

3. Children and grandchildres, of persons who come under catcgorics@ or 2; or

i

4, Persons enttled 10 @ share in the unclairned estates of Indigenous persons

where those estates were reizined by the State for example im the Treasurers

Unclaimed Monies Fund.

i
o

LEGAL ARGUMENTS
It is isporant to keep in mind that this paper was prepared in order 10 facilitate

negotiadon. Legal arguments are not presented with the view that they w;ii be relied

on if the matter proceeds to Lingagon.

e

Uence, the following arguments are but an overview of potential argumenis which
could be made. QAILSS reserves its right to alter, amend or include new or £xisting

arguments should this mauer proceed to htgation.

Gl el

1. Unlawful Enslavement
It is subminted that the Queensiand Aboriginal Protection Legislarion was repugnant

1o the Imperial Abolition of Slavery Act 1833.

Bk e Lo

#
5
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Section 28 of the Ausrralia Courts Acr 1828 provided that all laws were inherited
unless they were not “applicable to the colony”. There is nothing about colonial

condiions which would prevent the eperaton of the 1833 Imperial Act

M -

il

Hence, as long as it ¢an be eswablished thart the Protection Acls setup 2 scheme, akin
10 slavary, inconsistent with tbe 1833 Act, the Protection Acks must be struck down as

an invalid exercise of State legislacve power and therefore, unconsttutonal.

Secton 12 of the Abolirion of Slavery Act 1833 states the following:-

“and that from and after the said First Day of August One thousand eight
tundred and thirty four slavery shall be and is hereby uwerly and forever

“Z% sbolished and declared unlawful twoughout the Brtsh Colonies,

7 A’F’ianma’ons and Possessions Abroad.”

¢

-2 This Jaw is directed at the direct or immediate abolition of slavery. As the 1833 Act
. i does not contain a defimiuon of slavery, other sources must be referred to for such a
- defininon.

™ The Sigvery Convenrion (of § March 1927) came to being after many decades of
a international pressure for the abolion of slavery. Arucle 1(1) of the Convenuon
= provides the following definiton;-

E “Slavery is the status or condition of a person over whom any of all of the

- powers attaching 1© the right of ownershp are exercised.”

1

d The key element of this definiton is the noton of ownership. There are sufficient
b indicia in the scheme of enforced Indigenous labour in Queensiand, in order 1o
& establish that the State Government exercised control, or ownership, of Indigenous
“{ people and their labour. This is despite the fact that intemadonal thinking at the ume
- had clearly outlawed such pracuces.

2

F Even though there appears 10 be no wading in human bodies, as occurred in English
? colonies and America, there was the supply of ¢heap labour provided to industies,

:g 18
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which was heavily conuolled by the Sute. The conwrol extended 10 every aspect of
the Indigenous person’s being, giving kim or her none of the rights enjoyed by free

persons.

Even if it is assumed that the form of slavery referred t© in the 1833 Actis slavery m
the classical sense. That is, one person’s ownerslip of another with the right 1o that
person’s unremunerated labour and with the right to sell or to free kim or her at will,

the indicia of such slavery contained in the scherne of protection, meet this definidon,

However, the words used in Secrion 2 are broad and emphauc. The 1833 Act
arguably does more than prevent mankind being teated as human chartels capable of
ownership, disposition and unpaid labour. The prohibition is complete, leaving no
excepton. It is suggested that the 1833 Act abolished all forms of slavery, that is

slavery in essence, even if it does not appear 10 be so by form.

Ingicia lav

A broad definition of slavery is preferred, however an argument can be mounted that
the protecrion legisiarion set up 2 scheme akin to slavery in the classic sense. The
classic defimtion of slavery has three key elements, these are:-

{a} Ownership;
()  Therightto the person’s unremunerated labour; and
(¢)  Therightto sell or free the person.

Each will be discussed in nun.

(3) Ownership
The Queensiand Prozection Legislarion set up a scheme of wages conwol which

effectvely gave the Queensland Government ownership of Indigenous labous.

All property belonging to Aboriginal persons was congolied by the Protector or
Superintendent. Protectors and Superintendents were officers of the then Department

19
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of Native Affairs. Monies were used only with the consent of these officers, who
contolled the monies in asccordance with the protection legislarion. Hence, the
Queensland Government bad these monies at its disposal for purposes it required.
Settlement Maintenance and Providen: Fund deductons are examples of the State's

ase of the funds.

Missions and settlements were well kpown as & 3Sowrce of cheap labour for

peighbouring pastoralists and farmers. These institutions became proficient ia
sourcing Indigenous labour to indusies which required it. Tbe prorecrion legisiarion

ensured the ongoing supply of cheap Indigenous labour.

In most cases Aboriginals were displaced from their homelands and taken 10 nussions

or setilements. Aboriginal males were taned in labouring. Aboriginal females were

wained in domestic work. Taking up employment was compulsory and at the age of.

spproximately 12 years Aboriginals were wkenm out of training and placed in

employment.

Refusal 10 work was met with a term of incarceration. Movement was completely
restocted.  Permits being required in order 10 avel or even move about within the

sertiement

Hence, the scheme was 2 system of ownership of Indigenous people by the Suste
Government which gained control over the income of their labour and applied it for,

amongst other things, the funding State expenses.

{b) The Right to Unremuonerated Labour
Aboriginal persons who resided on serdements were forced 1o work for 32 bours with

10 remuneration. Food rations and menial sbelter was provided by the serlement, but
no wages were paid. Clearly, these workers were teated in the same way a5 that

coniernplated by the classic definition of slavery.

Otber Aboriginal workers, that is outside and local workers, were (o be paid a poruon

of their income by way of pocket money. However, the majority of Claimants claim

0

4
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never to have been paid this porton. The scheme of protection was such that

|

insufficient mechanisms were in existence in order to ensure payment of pocket

money.

}; The remainder of the wages was pad 10 the Protector Or Syperintendent who used the
. monies for the provision of goods and services. For example, clotung, medical and
E trave] expenses were paid from the worker's income. Thus is not unlike the Teaument

of siaves outlawed by te 1833 Act. Slaves were given food rations, & provision of

% clothing, shelter, medical and other services.

3 Hence, to suggest that Aboriginal workers were remunerated for their labour would be

icorrect.

{c) The Right to Sell or 1o Free the Persen

An Aberigina) person came under the scheme of protection unless ey received an
s;aempdoa fom wre Swte. The system of exemption veried over the yeass, but in
geoeral, & worker could only be exempt with e consent of the State. Ii is interesung
to note, Claimants considered themselves or other Aboriginals free once Wiey received

an exemption. An exempuon, once given, could aiso be withdrawn by the State.

chée, only the State bad power 1O free Indigenous persons from the control imposed

by the scheme of PFOICCHOR.

Furthermore, the State controlled the supply of labour, as such, it could choosc where

persons were © be employed and we terms of such employment. Hence, the Stawe

had the right to sell Indigenous labour © employers.

Conclusion
The Aboliton of Slavery Acr 1833 uscs broad and emphatic words - “Slavery sball be

;

and is hereby uterly and forever abolished and declared unlawful..” in order 10
oudaw practices of slavery. The intenton of the legislaton, as evidenced by its

wording, was to outlaw slavery in all its aspects.

21
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Key indicia of slavery can be found in the policics and practices which ensued ynder
the Proteciion Acts. If applied to a broad definition of slavery or serfdom, the regime
of enforced labour would, no doubt, fall within such a definition.

For example, Arucle 1(b) of the 1956 Supplementary Convention on the Abo lition of
Siavery defines serfdom as:- :

“the condition or starus of z tenant who is by law, custom or agreement
bound to bive and I2bour on land belonging to another person and 1o render
some determinate service to such other person, whether for reward or not,
and is no{ free 10 change is status, ..

Aboriginal people wese, by law, bound to Live and labour os land, be it aserlement,
mission, or catle station, which certajnly did not belong to them, and were not free 1o
change their status.  Clearly, the scheme of protection ammounts to serfdom in

aceordance with that convention.

Regardless of s, even if the classic definition of slavery were applisd, the regime
set up by the Prorecrion Acts would sull be contary to the 1833 Abolition of Slavery
Act for e reasons set out gbove. Tberefore, as the State Legislature did not bave
power to abrogate an Imperial statute, the Prorecrion Acts are invalid as being

repugnant (© the Abolition of Slavery Act 1833.

Once a court declares the repugnance and invalidity of the legislation, Claimants:
would potenually have a claim for false imprisonment, whick would give rise 10 2

substanual sum of damages,

2. Account of Monies Held in the Aboriginal Protection of Property Account

A number of Claimants assert that the estates of their deceased relatives were pever
diswibuted 10 beneficiaries. These Claimants believe that the State took possession of
such funds without taking the necessary sieps o inform bencficiaries of their

enudement,

22
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“ QAILSS understands that a portion of these monies is held by the State in the
m; Treasurers Unclaimed Monies Fund and that there are other p;ortions beld by the
N Public Trustee. As part of the process of reparatons it is only just that these
1: beneficiaries receive the inheritance to which they are entitled at law.

! We propese & process whereby persons who believe they have an interest in an estate
- beld by the fund are able to come forward and bave their interest assessed and pad.

B 3, Breach of Fiduciary Duty
- Establishing a Relevant Relationship
Regulations proruulgated under the 1904 Protection Acts provided that the Protector
= was 10 act as gustee for persons wﬁose accoupts were under their control. Even if this
express tust is rejected, the pamre and purpose of these accounts includes all the
o, ingredients necessary in order to establish a fiduciary relationstup.
= It is an accepied legal principle that a fiduciary reladonship exists whéfe 8 person
entrusts property to another and relies upon them to deal with that property 0 the
= benefit of that person. There is usually an undertaking to act on bebalf of another
person, and inherendy, a position of reliance or vulnersbility causes reliance to be
= placed on the person engusted with the property.
- In the case of conuwol of wages under the Prorecrion Acts, the Protector or
= Superintendent, was enwusted with property confiscated from Aboriginal peopie
% without their consent.  Reliance was placed upon that person to deal with that

; property to the benefit of the Aboriginal person - even in accordance with
= administration of the funds under the Acrs.

3 Aboriginal people subject 1o the Prorecrion Acrs were inherently in a posison of
; velnerability given the absolute conwol of their monies enwusted to e “third pary’.
N High levels of illiteracy and the lack of knowledge and understanding in relaton 1o
- the application of thesc funds, compounded this vulnerability and placed them at a
T 23
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distinct disadvantage. Conseguently, complete reliance was placed upon the trustee to
apply these funds in a beneficial way,

Breach of the Fiduciary Relatonship
It is the consistent evidence of Claimants that instances of fraud occurred regularly in

tbe administagon of their property. An example of such an occurrence given
regularly by Claimants relates 1o requests made for witbdrawal of funds.

Claimants suggest that requests were seldom made due to the difficulry of obtaining
approval for such withdrawals, However, when such requests were approved, the

sum actually withdrawn was often greater than the sum reguesred and the difference

- misappropriated by the person drawing on the funds. This also demonstrates the

facial invisibility of fraud in the records.

Once again, high levels of iliteracy implied a greater level of reliance on the
Administrator 10 act in the best interests of the wage earner; the dispropordonately
weaker and swomger posidons beld by each respecdve party 10 the wamsacton

increases the opportunity for fraud.

The opporunity to commit fraud on the accounts of Aboriginal persons existed 10
such an extent that the lack of proper mechanisms to prevent such fraud tsclf
consgtures a breach of the fiduciary relatonship.

Making of Invesgments

The accumulated savings of Aboriginal workers were kept in the Queensiand
Aborigines' Account, also known as the §2]27. These monies were heid in

accordance with the strict restrictions imposed on any trust.
A large amount of those monies were invested in Govermmenr Inscribed Stock and

other investments, including loans of the monies 1c bospital and eduction boards,

without the knowledge or consent of the Indigenous owners of these accounts.

24
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Documents reveal that & proportion of the investments made resulted in the Joss of

these monies. Clearly, such investments were made in breach of the zust

T; 4. Unlawful Statutory Deductions
o As discussed previously, statutory deductons took tweo forms. These were:-

e Semlement Mainrenance Deducrions (SMD); and

o Provident Fund Deducrions (PFD).

The amount of deductons varied depending on whether the worker was married or
single, and the number of dependents either on the setement or in their care. In
relation to SMD, prior to 1945, deductions made were arbitrary and not pursuant 1o
any legislative scheme. These deductions were clearly immoral, and quésrions also

arise in relaton 10 the legaliry of the deducdons.

SMD made prior to 1945 have no legisladve basis and as such are cleariy uniawful.
With respect to SMD made after 1945 and PFD, both were after tax deductons. Itis
repugnant to any democratic system of Government to impose & doubdle tax on
persons based on racial class. It is especially diswrbing that such forms of deductions

were made when one takes into account that the wages of Aboniginal workers were

i
3

merely a portion of the wages earned by the larger community.

5. Human Rights Violations

Internatiogal Precadents

The Unired Narions Universal Declaration of Human Righis (of 10 December 1948)

L+ W

is a starement encoding basic human rights. As such, it is to be adhercd 1o by the

international COMUNURItY 25 a benchmark standard of basic buman rights.

The S:ate of Queensland is in breach of 24 out of 30 of the Asticles contained in hat

Declaration as a result of the scheme set up under the Protecrion Acrs. Any breach is

23
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significant and represents a disregard for the basic human conditon of te Indigenous
people of Queensiand. The most significant bresches arv discussed below.

Article 4 swates that “No one shall be held in slavery or semitude.,”. Cleatly, e
scheme of enforced labour imposed by the Queensland Government amounts tw
servitude or serfdom as defined by Arricle J(b) of the Supplemeniary Convention On
The Akolirion of Slavery The Slave Trade, And Institurions And Pracrices Similar To
Sigvery. These arguments have been previously discussed.

Article 5 stares thay “No one shall be subjected 1o orrure or to cruel, inbuman or
degrading weaunent or punishment” Undoubtedly, there can be 0o queston that the
practices, which ensued under the Prorecrion Acis, were ,in;human and degradiog.
Aboriginal people were trested as prisoners; the fundamental right to Live as ope”
pleased and to make decisions in relation to one’s life, taken away from them. All
that remained was an environmeni of indmidaton and punishment where obedience

became a way of Life.

Article 13 makes provision for the right to freedom of movement and residence. This
basic right was not afforded to the Aboriginal worker. Their movement on and off
settlements, as well as within serlements, was suidendy restricted. Further, stnct
rules which provided for residence on setdements or within the boundaries of places

of employment, are clearly in breach of this Artcle,

Next is the provision for freedom of opinion and expression {Arricle J 9. The
intmidation and punishment on and off setiements was such that any expression of
opinion not in conformity with the policies of the day were considered to be acts of

disobedience, and met with severe punishment

Article 23(1) provides that, “Everyone has the right... to free choice of employment, 10
just and favourable conditons of work...” Arricle 23(2) provides that, “Everyone,
without any discrimination, has the right to equal pay for equal work.” Again, the

Aboriginal worker was denied these basic rights.

26
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Over 700 Claimants make the assertion that the type of employment taken up by each
worker was imposed upon them, they were forced to enter into agreement, and given
no choice in the maner. Further it was not until 1984 that all Aboriginal workers
received equal pay for equal work, Prior to this, Indigenous workers often recejved a
fraction of the wage eamed by White workers. In fact, residents of setdements worked

for 32 bours per week with no remuneragon.

Moreover, the policies insututed by the Prorecrion Acls are in breach of several other
interpatonal instruments. These include rhe Convention Concerning Forced Or
Compulsory Labour of 28 June 1930 and the Convention On The Abolirion Of
Stavery, The Slave Trade. And Instirutions And Practices Similar To Slavery of 7
September 1956. Disregard for the human rights of Aboriginal people 1s flagrant in
the practices and policies legitimused by the Prorecrion Acis.

It is time to recognise and reconcile these bardships in the formn of individual
reparations. This is in alignmemt with processes which have taken place in
Switzerland and Germany - countries which have taken steps to recufy the wrongs of

past Governments.

Loss of Fundamental Freedoms
The Protecrion Acts facilitated the control of all facets of the Lves of Aboriginal

people. The object of the legislation was to segregate Aboriginal people from the rest
of the community, while at the same time deswoying Aboriginal culture by enforcing

practices airned at assimilauon,

The legislation sought to conuol their existence and udlise Aboriginal workers as a
source of cheap labour on serdements and for private industry, For residents of
sertlements and missions alike, every decision of any significance had to be approved
by permit or other authority. For example, permission bad to be sought for 2 mip to
the local town in order to purchase goods. Decisions in relaton to wheré one was 10
work and what they were to do, even the decision 10 marry, had 10 be approved by the

Superintendent of the settlement or mussion,

7
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For residents of seulements, at the age of about tree or three and 2 half, children
were segregated from their parents and moved to 2 boys or girls home sitiated in a
different part of the sertdement. The children of local Aborigines were often taken at
birth or at a very young age (the ‘siclen generatoz’). Quite simnply, policies of the
day were intended 1o cinialate radidonal Aboriginal culture and lifestyle via a system

of intimidaton and control.

The huge disparity in power, ensured subservience from the Aboriginal race. Not
surprisingly, Claimants who worked under the Prorecrion Acts only considersd

themselves free men Or women once they were no longer bound by that legislation.

k] L s

g

; =

Loss of Opportunity
As a result of the system of intmjdadon and control Aboriginal people lost the

sconomic opporturites available to the rest of the community in terms of business,

career, investment and the accumuladon of wealth.

The system of enforced labour imposed by the Protecrion Acts effectively suipped
Aboriginal people of their dignity, self worth and self confidence. The result was a

race of people who were programmed to believe that they were im‘:apabic of
conwolling their own affairs This has had devastating repercussions oo successive

generations, who have had 10 overcome menial sugmas and financially struggle in

"

order 10 gain what their forbearers were unable 10 achicve.

L B

i

LIVOTATION OF ACTIONS
Legal and moral duties exist for reconciling the wrongs of past governments. The

_ ;
A Nl T

martters in issue deal with fundamental breaches of human rights and a legislauve
scheme which enforced practises akin to slavery. A scheme which, if publicised,

would bring this country under remendoys internauonal scrutiny.

ek

-~ If negotiatons were to be entered into with goodwill, in the spirit and integrity of
?f Reconciliation, any suggeston of relying on 8 defence in reladon to the Limitanon of
S Actions Act, would be unconscionable.

3
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As mentoned, the purpose of dus paper is not to cover legal arguments with any great

detail. However, in order to illustrate that, if necessary, QAILSS can successfully

bring an action on behalf of its Claimants, these arguments will be briefly addressed.

The Commonwealth v Verwayen (1990) 170 CLR 394, involved a collisicn on 10
February 1964, between two ships upon the high seas in the vicinity of Jervis Bay.
Actons were brought by a pumber of people for injuries sustained as 2 result of the
collision. In this matter the Commonwealth did not rely on the Limirarion of Actions

Act despite the fact that the acton was cleatly statute barred.

'é?
?

Given the sensitive nature of this acdon, which amounts to decades of Government
control over a scheme of enforced Indigenous labour, it would be inappropriste, if not
absurd, to allege s limitation defence. Furthermore, as negotiation is the preferred -

means of resolving this marer, preserving the integrity and spixit of Reconciliaton, 2

Lmitation defence serves only to defeat this purpose, reigniting the pain and anger

suffered by Claimpants.

Despite the nature of some claims, which date back to wrongs commitied in 1920,
there are provisions of the Limirarion of Acrions Act 1974{Qld) which would allow an

 action to succeed.

Section 29 of that Act provides that if a person is under a disability an action may be
brought at any Ume before the expiration of & years from the date the persop ccased t0
be under the disability. It is not difficult to establish that Aboriginal and Torres Strait
Islander people have been under a disability as a conseguence of the pracuces

enforced by the Projection Acts.

Requests 10 access documents in the Government’s possession, which would bave

A
2
;

j
i
j

civen rise to a cause of action, was denicd untl about 3 years ago. Privilege claimed
over documents such as, Savings Bank Account Ledger Cards of Aboriginal workers,

meant that there was insufficient evidence to prove any wrongdoing.

) A i;‘
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More imporandy, Secrion 27(1)(b} of the Limiration of Actions Acr 1974 (Qid)
provides for no linmtation with respect 10 an action by a beneficiary of a trust, 1o

3
:

recover from the wustee fust property previously recsived by the wustee and
converted 10 the wustee’s use. Despite the fact that Secrion 27(2) appears 10 override

i

27(1) with respect to broader breaches of wust, Secrion 27(2) is clearly made subject
o 27(i).

There is sufficient evidence to illustrate that Aboriginal monies were applied to
consolidated revenue and used to meet general Governmental expenditure, especially

R

during the depression years when funds were limited. This expenditure was made

~p

withour tie knowledge of e owners of the accounts and is clearly in breach of the

rust

Revenue raised as a result of ualawful swriory deductions made from Aboriginal
wages was applied 1o meet deparunental expenditure, which should more rightly have
been made from consolidared revenue. Interest earned on investments of Aboriginal
money was not always or completely credited back to the owners of the accounts,

these monies were also applied to meet deparunental expenses.

Hence, there is ample evidence 10 support an action in terms of Secrion 27(1)(b).

which would not be statute barred.

Sinularly, any argument based on the repugnance of e Protecrion Acts 1o Imperial

swatutes would not be subject to the limitaton of acdons.

:
]
;!
|
|
j
|
?
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Payment of reparations to individual Claments by way of compensation for the

injustices imposed under the protection regune 1S prosed as follows:-

Persons who worked 5 years or less $25,000.00
Persons who worked more tan 3 years $30,000.00
but less.then 10 yewrs

Persons who worked more thag 10 yesrs | $35,000.00
bat less thaa 15 years | |
Persons who worked more than 135 yeers | $40,000.00
but less than 20 years '
Persous who worked more than 20 years | $43,000.00

These figures take into account the need w balance the interests of Claimants with
Government budgetzry constraints, Given thar the aversge wage in Queeusiand in
1999 was $30,000 the Sgures proposed for compensation are very conservative.

It is important s §¢p in xmnd that many Claimants worked under the Prorecrion Acts
for many_ years. The work often involved caxrying out laborious tasks for loag bowrs
with mimimal, if a0y, pay. The compensation is for the blarant exploitation &nd
control by the Queensland Government in relasion to Indigesous labour, over many
YeES.

In order for justice to be done and o ‘be seen to be done’ in the communities, it is
important thar. persons who served for many years under the Act receive larger sums
of cormnpensation than those who worked for shorter pcz:iods. In terms of jusﬁc:c, itis
only fair that someome who worked many years be paid 2 greater amount tian 2
pessan who warked perhaps just ope yesr. |

(QAILSS suggest thar payments be made along with a formal letter of apology to each
Eligible Claimant.
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Commemorative Shrne ral Histories
As part of the reconciliaion process, QAILSS proposes that some funds be applied

owards building a commemoratve shrine in recognition of those generations of

Aboriginal and Torres Swait Islander labourers who were subject to injustices under

the Protection ACts.

The shrine would be a tangible monument o the dignity and integrity of those

aggrieved people and assist in the healing process for their deseendants,

An integral part of the healing process is the ventng of emotion and telling of stones.
As such, QAILSS proposes a process which will enable the ventng of stories from
people who came under the prorecrion regime. Unleashing the burt, anger and péin

felt by Claimants will be as important as the payment of individual reparations.

We have found Claimants tc be very forthcoming with their stories and willing to
share their experiences with cthers. In facr most Claimants are eager to tell suchb

stories, believing that many years of silence now has an opportuaity to be voiced.

Therafore, it would be imperative that an oral histories project be put in place. The
project would resemble the project currently undertaken by the Narional Library of
Australia in relation to the recommendation of the Bringing Them Home, report of the

National {nquiry into the Separaton of Aboriginal and Torres Strait Islander ¢children.

Scholarships

Similarly, instituting a scholarship program for Aboriginal and Torres Strait Islander

srudents would be a key initiative roward reconciliation and a worthwhile use of fund

monies.

Facilitating the opportunify to pursue tertiary studies is an important gesture of
recognition, particulasly given that their Aboriginal ancestors were not afforded the

same Opportunity.

32
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ADMINISTRATION OF THE FUND
In order to ensure the swift processing of claims, an independent tribunal is required.

This wribunal would bave the responsibility of admimstering claims.
Ta ensure proper representation of the interests of Indigenous persons, which will be
seen as such by 1ndigcnou§ communities, it is important thar the Tribunal's members

include respected Aboriginal and Torres Strait Isiander Elders.

The Tribunal’s role would entall the administanon of ¢laims and overseeing of the

process which ensures just payments are made to rightful Claimants.

PROCESS FOR ADMINISTRATION OF FUND

- Adverusing

£g  30vd

A period of adverusing will be necessary to ensure that all persons who may bave &

rightfu] claim come forward to assert that claim.

This will involve circulating information sheets @ Aboriginal and other communities.
Advertising in COMMURIYy DeWSPApErs and notices, as well as field tips made by
persons responsible for imparung informaton in relation 10 the compensation process,

would alsc be required.

QATLSS suggests an advertising a period of 18 to 24 would be sufficient to allow all

Claimants to come forward.

Sunseg Clause
1n order 1o give the process some cenainty and finality, QAILSS suggests imposing a

sunset clause, after which no claims can be processed.

Priority for Elderl jaiman

A system of priority needs 10 be estabiished in order to ensure that elderly Claimants,
who were themselves affected by the regme, are paid and given a chance 10 tell

stores before other Claimants who may be the descendants of such persons.

EX!
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Tt is the Claimants who lived and worked under the Acts who would most benefit

from a process which recognises their hardships and makes amends for past injustces.

Level of Proof Required
Due 1o the age of a number of the potential claims, necessary evidence of a person’s

employment may have been lost, destroyed, or misplaced. In some instances,
Claimants state not t0 have been given any documentagon. For thests reasons, we
suggest what the proof required, in order to process & claim, be far lass than what

would be required in 2 court of law. Affidavit evidence should be sufficient.

Wajver of Right 1o Sue

QAILSS understands that in order to give the process some certainty and Snality, it
will be necessary for Claimants to provide a waiver of their fghts to bring a legal

action in relation to the issues associated with this marter.

As such, QAILSS is prepared to advise Clsimants, who receive some COMpENSaton
under this process, 10 COmmit & 2 waiver of their fights o take acgon in the furure in

relation to the issues associated with enforced labour in Queensland.

MONIES HELD IN THE ABORIGINAL WELFARE FUND
We understand that approximately $7.6 million is held in the Aboriginal Welfare

Fund. Legislation requires these monies to be disbursed ‘for the benefit of Aborigines

generally’.

Guidelines for Distibuton

In distributing these mMoONIEs We propose the following guidelines be adhered to: -

(a) The amendment of legslation which currently governs use of the

funds;

34
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(b}  Monies not to be apphed for provision of goods and services, 3s these
monies were accumulated from after tax deductdons. the provision of
goods and services have already been paid for through taxation ie.

administrative costs of processing claims;

Monies not to be dismbuted on community by community basis for

o~
[
et

WO TeaSOnSi

)  This does not take into account the large properton of
movement of Indigenous people from community areas,
therefore those persons affected by zhe‘protcction regime wil
not necessarily be the same persons who currendy reside at the

communities; and -

(i1} As a result of the movement expressed in {¢)(i), many
Indigenous people who reside on communities do not consider
the community to be their waditional counay. There is often no
waditional connection with that community as the traditional
country is considered to be the place from which that person’s

mibe or community originated.

(4)  Monies not to be applied to payments of individual reparadons for

similar reasons expressed in (b).

Distribution of the fund
We suggest that thess monies be applied to the costs of establishing DumMEIOus
projects which aim at making reparation which would benefit future generations and

educate peopie with respect to Indigenous histories.

The projects suggesied are as follows:-

¢ Buyilding 2 comunemorative shrine;
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« Seming up 2 comprenensive scheme of scholarshups for Aboriginal and Torres

Strait Islander students;
s The collection and disuibution of oral histories; as well as

» Including an exhibidon in the National Library which ﬁlusuaics the hustory of

Indigenous Auswalians under the scheme of protection.

As the legislation which now govems the distmribution of these momes was put in
place dunng the era of protection and pursuant (o the protection legislanon, 1©
* dismibute monies in accordance with existng legislaton would be to legitimise that
i scheme. We submit that the legisiation be repealed and new legisiation enacted which

! allows the monies to be applied for the purposes outlined above.

INTERNATIONAL PRECEDENTS
Precedents have been set in both Germany and Switzerland in reladon to individual

S

reparations payments made to Claimants who were subject 0 enforced work schemes.

ez

L

An overview of each model is provided below.

[agl S 2o g

& Swiss Mode
Swiss banks were indirectly involved in enforced work schemes 10 which persecuted

b R

minorities, including Jews and homosexuals, were subject during the Nazi era. The
hank's involvermnent Siems from the laundering of assets and wages extracted from

minorities in the course of such programs.

Evidendary and jurisdictional issues have meant that a legal solution has not been
readily available. Therefore, the basis for making such payments has been one of
nolicy rather than judiciai. Despite this, a fund worth $US1.25 billion has been

provided BY Swiss banks in order to satisfy individual reparations paymenis and some

Bogphiy TR WPl

momies have been set aside for philanthropic purposes.
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Importantly, the Swiss model makes provision for payments to be made to the heirs of

e

deceased persons who would have been eligible for a payment. OQbviously, this

recognises that the heirs of persons cffected by schemes of enforced labour have

¥

themselves been financially disadvantaged and recompense is made for thus.

The descendants of Australian Aboriginals have been similarly disadvantaged because
of the restrictions placed on their ancastors which severely curtaled their financial

progression. These marters have been previously discussed.

“’J; The German Model
-~ The forcible conseription by the Nazi Government of the bulk of its work force into

the war effort left acute labour shortages in private indusoy during World War 1L
Prisoners of the Nazi Govermnment who were predominantdy Jews and Eastern

Europeans, ware forced to fill the labour shortages.

The Remembrance, Responsibility and the Fuure Foundation was established on 16
February 1999 in order to compensate survivors for lost earnings. The Foundation
will be funded by the State as well as private enterprise. DM 10.2 billion bas been set
aside for the fund.

The impetus in setting up the fund has been the moral responsibility of private
industy in Germany for injustices to workers, which occurred in World War I, and

bt wmead Swnss aab  wail  “wee

sentiement of 21l outstanding claims against the State and private sector.

i

1n addition to individual reparadons a philanthropic fund is planned which will
support projects promoting social justice, international cooperation, and

understanding between nanions.

s, U . TRy s,

el
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