Submission to the nguiry 0io the administration and operation of the Migration Act 1958

From: Brian Davies, Manly NSW _(Public)

I have been visiting Villawood Detention Centre weekly for more than two years, becoming a friend of the
detainees and an “advocate’ helping with their cases, correspondence and pleas, accompanying them to court
etc. P've observed injustices, depression, traumatized children, despair, anxiety and post-trauma disorders —a
ful] gamut of pain in which Act and Government policy are paramount, faithfully, often excessively, observed,
rather than according detainees the humanity and respect their human dignity warrants. (Iam a retired
journalist/producer of news&current affairs at the ABC, SBS, and one of the commercial networks.)

A) Administration and aperation of the Act its regulations and guidelines by the Adinister and Dept. with
particniar refevence to visa applications, migration detention and deporiation of people from Australia

The course of assessing is steered through three processes: first contact with Dimia, submission & hearing at pither
the RRT or the MRT and finally the Federal Court with the structuze cleverly “oaded” against the applicant. Tirss
emtement to 1imia is a key from which all else can follow - cleven examples spring fo mind. With predictable
nervousness the applicants tell their story to Piria, that becomes a statement set in concrete, Later on, 4 vory
haman process happens in which the applicants reshape their story, add or subtract information, or recall facts
proviensly overlooked; Qirike One when contradictions emerge in front of a tribunal; Suike Two follows when, say,
e RRT re-hears a submission, vuthless as to contradictions and omniscient so far as information of country goes.
The Pederal Court's only role on appeal is 10 test the Tribunals’ findings for errors of law, This is lggs '
by people who believe 1t is an opportunity for them 0 make a fresh appeal. The whole process 18 pi
w that can only grievously disadvantage the applicant.

i i

Their final recourse of course is to appeal 1o the cripister for an s 417 or s 351 intervention o0 herfhis part. Here Lies
& maost mysterious process,  Only ahout 4% of such appeals have been granted, Why? 96% of them have been
howus? Linhelicvable? Didn't match the necassary criteria? Didn’t warrant considesation .. oF COm sion?
Here's a, current instance: Michaet R from country A is an overstayer. He has been J0 vears in Australia; has two
children born here and six grandehildren: bis son. whe married an Australian-born cithzen, plays Sydney district

- his daughter also married an Australian citizen who is a business manager. Michuel R has never been

oo and bad worked for ten years in aged care and bospital nursing. He meets al teast twee of the
Minister's goidelines, mchuding Impact on fapnily. His 5 417 has been rejected, because he hadn't heen entiited to

weite for another s 417, He is to be deported. Certainly he is an overstaver. byt on the face of it be i3 belng deporied
an s technicality, Ans 417 letter from fellow overstaver from Country A, 98 I ho has never '!Y}E;!i ;i bt

has been 25 years in Ausiralia has gained the Minister's approval. Compliance called hirn in yesterday, advised him,
o signed 2 bridging visa application at 11 am, 1t was approved by 3pm and he left immediately to go home. '

cichhardt . a kindness and compassion. But what abeut Michael R, Can the Minister explain the difference.

[neidensially, in the course of challenging Michael's deportation, in contact with senior Dimia Compliance and
Case officer co-ordinators and so o, they assured me that “no —we never give advice or make suggestions 1o the
Wiinister. We only ever give her the letter or document unadorned and she malkes all the decisions.” - Oh realty!

Cwverstavers: There are others m Viltawood who have overstayed 12, 16 and 18 years. Flaving stipped through
rhe net, they became de favto Austrahan citizens with TFNs and useful jobs, well integrated o Ai‘iSS..i'&i%iﬁ.ﬂw
society. Three T know all face automatic deportation, Ome worked for years in a famous Sydney restavrant
snoiher for 7 years with the NSW Police Se ~vice and cach has close fics with their local S@f{imc{; communtties,
e has now waited four months for an answer to his request for an s 417 - four months! Apother had his
appeal against the KR ypheld and the case returned Diimia to start again. My legal advise was that he
Chouldn't have been returned to Villawood, but therc he languishes, waiting for the RRT to set a date Tor o new
ing, heing told by his case officers to “shut up and stop annoying us. 1 the two months since, his anxiety
“off the planet” and his weight loss and mental agitation are frightening. In tact he has heen )
walised for gastric examination.  How mudh sease does it make (o deport these people?

Uiirmia’s replies to detainess’ [etters now have no reference ident on them, no name of the writer and an
indecipherable squiggle of a signatwc, 1 1oo have had one such.(1 intend to cut the squiggie o andd stick it on
the return envelope as the addressee. Childish or sitly. Similarly case officers now ignore carfe blanche notes
feom detainees to discuss thelr case, with me for example, and refuse 1o do so or hide hehind stock phrases.




1) Activities and fnvolvensent of DFAT und other government agencies surrounding deportaticns

My one direct experience of this involved the retumn to Fiji of a young man who had lost his permanent
residence status because of a foolish but criminal offence, whose appeal the Federal Court had rejected. It was
a nasty experience. His case officer told him she would assist him make a fresh appeal, but a few days later
without warning he was taken into custody about 6 a.m to go to the airport. [ was rung. 1 contacted his mother
who was on her way to work. ..the first she knew of it.  She was desperate to see bisn. Dimia refused to tell
me where he was — at Villawood or at the Airport? She decided to take a taxi to Villawood (I don’t know how
she could afford it). Dimia relented and finally told me he was sow on his way to the airport. She re~d§rect¢d
the taxi to the atrport (1). She got to the airport but her son was already inaccessible. She never got to see him
but one of the custodial officers passed some moneyand/or fruit on to him.

€3 Adeguacy of healfheare, ine. mental healtheare & other servicesfassistance in frmmigration detention,

¢ Psyehiatric altention and assessment is carried oot by specialisis selecied and payd by (lobal solutions
B/L. Is this an appropriate system? [n one particular case detainee Virginia X seen by a such g dotor
heeause of her stress levels was tofd by the doctor that she would recommend Virginia be moved to
snother arca. She 50 recommendod, but Global Selutions took nearly two weelts 10 enact the wanster
and had 1o be prodded into doing so - i fact at one stage claimed where the detalnee lived was sttt g
matter fov them,

s Toarrange for a private consultant 10 come In was unnecessarily difficult and awkward.

o In the last fow months {(April/May-July "05) health care seems to have improved. In the past, I had to push
a consulate into again asking Global to call a doctor to see one of the detainees; it was commonplace to
learn from a detainee that he/she had asked to see a doctor/dentist, but waiting time might be a week or two

o [recall one detainee who was in greater pain after a visit to the dentist, but was told he’d just have to wait
until the dentist’s next visit to Villawood.

» Twice [ rang case officers rc medical care of detainees 10 be given patently half-hearted assurances that
they wouid respond appropriately, but next visit a week later I would discover nothing had happened.

« The most bizarre, ruthless example of mental health care was the {ime Global took it upon its own
diagnosis to literatly drag a female detainee into custody and bundle her and her two+ year old child to a
major Sydney hospital, where, as far as I understand it, under Global’s direction the child was suddenly
taken from its mother who was locked up for three days in the psychiatric unit, with no idea where her child
was. On the first day of full-scale assessment she was promptly discharged as being of sound mental order
and returned to Vitlawood. Tt was another two days before the child was returned to ber, To this day only
Global knows what was done with the child.  This was in Sydney 2004. Breathtaking deprivation of
liberty and care, an abuse of rights; a form of hostage-taking and kidnapping; to this day also, nobody has
had to answer for it. The detainee’s ‘senior minders’ were too frightened to make a media issue of it

13y The outsonrcing of munsgement and service provision af mmigration detention confers

The whole concept of franchising imprisonment out for someone 1o make a guid cut of i s revolting. In the
case of Villawood when { first began visiting custodial staff were rude, arrogant, deliberately slack and aggressive.
Again, in the last few months their *style’ is almost totally reversed. Someone has spoken to them.

There are many petty aspects to it: detainees can’t be contacted by phone between 11 am and 2pm ... they're having
lunch, likewise between 4pm and six pry; outsiders can only deliver parcels in the mornings (and no detainees can’t
be notified that there’s been a parcel dropped off for thern; passing malice - an exchange between a detainee and a
passing officer which was a casual “No... the detainee could not have access to “property’; sex jokes by female
officers directed at women delainees. Wriiten complaints by detainees ignored, a petition tossed into a rubbish bin —
miaterial only acknowledged when one writes to senior staff who then note their “dismay and anxiety to respond.”




E) any related matfers

» Along the high wire fence, say 70-metres long, that separates an area of the detainees’ living arca from
the visiting area a matching board fence was built, clearly not a further sccurity measute but, it was
explained, to give the detainees “privacy” — privacy! The only purpose it seems to serve closes down
the view completely ~ they can’t see out, and we can’t see them. How much did it cost?

e THas anyone stopped to really look at the perimeter surroundings. Most visitors with the approprioate
experience have never seen anything like it at an Australian jail. There’s the outer surrounds of wire,
perhaps 127 tall, crowned by rolls of razor wire and there are similar razor wire rolls along the foot of
the fence. Then a ‘no-man’s land’ separates them from a matching interior wire fence. The
administrative block set at the entrance to this wire fortress is enclosed by wire on the inner side and
its roof is protected by razor wire rolls and strips of electrified wire. And there are of course further
wire fences within and so many gates and padlocks, it must have caused a run on hardware stores.
But how much did it cost? Who went mad, convinced we were dealing with crazed psycho serial
killers? 1t is an alien and frightening construct, with one’s back to it the road leads out through a tiny
rempant of Western Sydney bushiand, comfortingly familiar; turn around to be amazed.

& Inconsistencies: just as Dimia responses and Ministerial decisions inexplicably vary from day to day
or case to case, depending which set of officers are on duty — no, you can’t take that child’s dinky in
for the children — it’s made of metal”, but on another day you can ...similarly biros and brief cases.

e Finally - watching NGl for more than year, growing frighteningly strange and solemn and
unsmiling. ..a silent little girl with none of the responses or stimuli of little girls of similar age - until
the week before they were released I rang Michael Dudley to say - enough- you have to do something.
There are moments when Nl becomes catatonically rigid just staring ahead from her stroller. And
that, thank God, set the ball rolling.... Government policy and action locking up childrenr was to blame

Respect for the Dignity of the Vulnerable - Children in Immigration Detention™

Australia’s detention of child asylum seekers, perhaps the most vuinerable individuals within its jurisdiction,
violates international obligations to which Australia voluntarily submitted: the International Covenant on Civil
and Political Rights (and) the widely ratified Convention on the Rights of the Child. Both prohibit arbitrary
detention and {refer to) humanity and respect for their human dignity. The Convention on the Rights of the
Child further provides that the detention of a child shall be used only as a measure of last resort and for the
shortest appropriate period of time.

Vet DIMIA continues to affirm Australia’s commitment to our international obligations and assert that these
obligations are being honoured. On any objective view this is demonstrably wrong.

‘This assertion overlooks Australia’s recognition of the right to seek asylum in its adoption of the Universal
Declaration of Human Rights in 1948 and its ratification of the Refugees Convention in 1954. In employing
the rhetoric of itlegality, it seeks to justify the punishment imposed in order to deter others from seeking
Australia’s protection. It prolongs and intensifies the trauma already experienced by children who have little or
no control over their destinies. And it undermines our international reputation as a fair-minded nation.

The great myth behind the debate is that this institutionalised wholesale denial of human dignity protects our
borders and thereby protects us all. The truth is that border protection and respect for human rights are niot
mutually exclusive. Respect for the dignity of the vulnerable is not inconsistent with Australia’s sovereignty.
And to remain apathetic in the fuce of such unnecessary suffering renders us all culpable,

* IThis is from the print version of itp:Ywww abe net awm/talky/perspective/stories/s 10761 76.him






