Better governance

The CATS| Bill sets up requirements that ensyre

a Corporation Can operate with better ang clearer
governance. These include:

* constitution.

the Corporation must have a Constitution
Written in English, Which js publicly available
on the Register of Indigenous Corporations
Maintained by ORAC

Process

* the rules for internal governance myst be
Workable ang consistent,

registereq native tjt/e bodjes Corporate: If the
Corporation aims to become an RNTBC, oris already
an RNTBC, the rules must also pe consistent with
Native Title legislation.

Corporations from giving financia| benefits to
directors or related partieg (such as a Spouse of
a director) unless approved by members.

J strengthen/'ng members’ Capacity to Participate jn
managing the Corporation: This is done by aiiowing

o br/'ng/'ng members’r/'ghts into line with the
Cor,oorat/'ons Act: For example, members can apply
to a court to inspect a Corporation’s books or to stop
a corporation from acting in g way that is unfajr to
the Mmembers.

The Registrar ¢an act for Mmembers jn Some
circumstances, for €xample, when a corporation s
acting unfairly towards Mmembers,

on the type of duty and the natyre of the breach.
For example:

Corporate faijlyre. This is consistent with the
Corporations Act.

The Registrar Will maintain a register of people
who are disqualifieq from Managing Corporations.
This register will pe publicly available,

Further information

website: www.orac.gov.au

hotline: 1800 622 1_131)
(free except for mobiles

email: info@orac.gov.au

Published September 2006.



Duties of directors and
other officers

On 23 June 2005 the Corporations (Aboriginal
and Torres Strait Islander) Bill 2005 (CATSI Bill)
was introduced into the Australian Parliament.
It is the result of a review of the Aboriginal
Councils and Associations Act 1976 (ACA Act)
in 2001, and largely reflects the review'’s
recommendations.

If agreed to by the Australian Parliament,

the CATSI legislation will start on 1 July

2007 replacing the ACA Act. Transitional
provisions, in a separate piece of legislation,
allow corporations registered under the old

ACA Act to transfer to the new CATSI legislation.
More information about this is available in a
separate fact sheet.

The ACA Act has limited provisions that set out
the duties of directors—and these provisions
are outdated. Clearly defining these duties is
important as they help a corporation to function
properly, making sure directors and officers such
as senior staff are accountable and carry out
their duties in the interests of the corporation
and its members. The CATSI Bill modernises
these provisions, bringing them into line with
the Corporations Act 2001 with appropriate
modifications to meet the circumstances of

Aboriginal and Torres Strait Islander corporations.

Further information
o website: www.orac.gov.au

hotline: 1800 622 431
(free except for mobiles)

email: info@orac.gov.au

Australian Government

Registrar of Aboriginal Corporations
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directors Will be honest and loyaj jp their dealings
With other directors and with the Corporation

For €xample, directors Who are acting in 800d fajth
Will not Make g decision for thejr own Personal self.

any conflict of interest that they Mmay haye in a Mmatter This duty requires directors to act Properly i
Which relates to the corporation’s affairs, eir iti i

For Eample, 4 director must not allow confiicting
interests Or persona| advantage to take Priority over
the interests of the Corporation The Corporation Mmust

theijr own Persong| advantage or to the detriment of
the Corporation To do sp may incyr Civil liability or
Criminga| iiabiiity if the breach is reckless or dishonest.

to avoid ot only actyg) conflicts of interests but the Duty to not trage While insof, vent

This duty Means that directors Mmust not allow

decision abouyt that Particular Mmatter. Faiiing to disclose
flict of interest is a Crimina| Offence.

There js Nothing wrong with having a conflict of
interest, SO long a5 directors disclose these interests.




Who do the duties apPly to?

The duties of directors and officers apply not only t0 the
directors put also t0 the officers of a corporat'\on.

The directors are the people who make up the govem'mg
pody of @ corporation and aré referred t0 @5 the ‘poard of
directors'- Under the ACA Act directors are referred 10 @5

accountab\e for it. This is why the
that directors are accountab\e to the corporation and to
the members of the corporation.

Directors’ duties apply '\nd'\v'\dua\\y to each directot,
so each individual must ensure the board complies with

The scope of directors’ duties has peen extended SO that
the CATS! law includes officers. This brings Abor'\g'\na\
and Torres Strait \slander corporations in line with the
Corporations Act and meets @ recommendat'\on of the

Chief executive officers (CEOS) and other officers of the
corporat'\on must therefore also comply with the duties of
directors. The CEO is usually the most senior officer in the
corporation and is appo'\r\ted by the poard t0 take overall
day-to-day control. The title is not always ‘Chief Executive
Officer’ put may also be General Manager of Executive
Director:

Like the Corporat'\ons Act, the CATSI Bi
functions of the poard put it does contai
rule which says that the business of an

exercise all the powers of the corporation, except any
powers that the CATS! Bill of the corporat'\on’s constitution
requires @ ger\era\ meeling of members to exercise-

The constitution of a corporation may replace this rule and
set out what functions the board will have. Normally the
functions of the poard include:

. appo‘mt'\ng the corporat'\on’s chief execulive officer
(CEO)

o seffing goals, formulating strategy and approv'\ng
pusiness plans for the corporation

. approv'\ng annual pudgets and key management
decisions (such as decisions o major capital
expend'\ture, pusiness acqu'\s'\t'\ons, restructur‘mg and

reﬁnanc'mg)

. monitoring the management of the corporation and its
pusiness results

o sefting and reviewing policies for commun'\cat'\on with
members and approv'mg reports 10 members

setfing and reviewing pudgets

Number of directors on a poard

The CATS! Bill sets the maximum number of directors for
a board as 2, although this number may be changed
by regulations made under the i

be exempted from this requ'\rement if it wants its board

prov'\des a way to do this without increasing the
number of directors. This \eaves @ more stream\'\ned

poard to consider the recommendat'\ons of the
committees when making decisions.
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