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Appendix A

PROPOSED LAW: To alter the Constitution to establish the Commonwealth of Australia as a republic
where the Governor-General replaces the Queen as head of State.

Constitution Alteration (Establishment of Republic) 200a
The provisions of the Constitution, as they would be affected by the proposed law, are set oul below.
Words proposed to be inserted in the Constitution are underlined, and words proposed to be deleted from

the Constitution are raled-through,

The Constitution
This Constitution is divided as follows:

Chapter 1 - The Parliament
Part - General
Part {1 - The Senate
Part 11 - The House of Representatives
Part IV - Both Houses of the Parliament
Part V - Powers of the Parliament
Chapter {1 - The Executive Government
Chapter 11 - The Judicature
Chapter 1V - Finance and Trade
Chapter V - The States
Chapter VI - New States
Chapter VII - Miscellaneous
Chapter VIII - Alteration of the Constitution
TFhe-Schedule
Schedule - Ogths and affirmations

1

Schedute 2 Transitional provisions for the estahlishment of the republic

Chapter I - The Parliament

Part 1 — General

1 Legislative Power

The legisiative power of the Commonwealth shall be vested in a Federal Parliament, which shall consist
of the-Queen; a Senate, and a House of Representatives. and which is hereinafter called “The Parliament”,
or “The Parliament of the Commoenwealth™,
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5 Sessions of Parliament, proregation and dissolution

The Governor-General may appoint sueh times for holding the sessions ol the Parliament as-he-thisks fit,
and may also from time ro time, by Proclamation or otherwise, prorogue the Partiament, and may in like
manner dissolve the House of Representatives.

Summoning Parliament

After any general election the Parliament shalt be summoned fo meet not fater than thirty duys after ihe

day appointed for the return of writs.

First session

The Parliament shall be summoned t© meet not fater than six months after the establishment of the
Commonwealth,

Part I11 - The House of Representatives

28 Duration of House of Representatives
Every House of Representatives shail continue for three years from the first meeting of the House, and no

fonger, but may sooner be dissolved by the Governor-General,

34 Qualification of members
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The Parliament may make lnws relating so the gualifications of members of the House of Representatives,
but each member of the Honse must be an Australian citizen.

Part IV - Both Houses of Parliament

42 Oath or Affirmation of Allegiance
Every senator and every member of the House of Representatives shall before taking his seat make and

subscribe hefore the Governor-General, or some person authorised by him, an oath or affirmation of
allegiance in the form set forth in the-schedule Schedule 1 to this Constitution.

43 Members of one House ineligible for other
A member of either House of the Parliament shall be incapable of being chosen or of sitting as a member

of the other House.
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44 Disqualification
Any person who!
(i) is under any acknowledgment of allegiance, obedience, or adherence 0 a foreign power, of is a
subject or a citizen or entitled to the i ghts or privileges of a subject or a citizen of a foreign power; or
(i) is attainted of treason, or has been convicted and is under sentence, or subject 1o be senfenced, for any
offence punishable under law of the Commonwealth or of a State by imprisonment for one year or
longer; or
(iii)is an undischarged bankrupt or insolvent; or
(iv} holds-any-office-of profitunder-the-Crown, of any peasion pavable-during the-pleasure-of-the-Crows
out-of any-of the revenues-of-the Commonwealthyor
holds any office of profit under the Executive Government of the Commonwesith or a State or a
Territory. or receives any pension during the pleasure thereof; or
(vy has any direct or indirect pecuniary interest in any agreement with the Public Service of the
Commonwealth otherwise than as a member and in common with the other members of an
incorporated company consisting of more than twenty-five persons;
shail be incapable of being chosen or of sitting as a senalor or member of the House of Representatives,
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But subsection (iv) does not apply to the office of any of the Minigters of State for the Commonwealth.
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45 Vacancy on happening of disqualification
If a senator o member of the House of Representatives:
(i) becomes subject to any of the disabilities mentioned in the last preceding section; or
(i) takes the benefit, whether by assignment, composition, or otherwise, of any law relating t© bankrupl
or insolvent debtors; or
(ii) directly or indirecily takes or agrees o take any fee or honorarium for services rendered to the
Commonwealth, or for services rendered in the Parfiament 1o any person of Siate;
his place shall thereupon becorne vacant.

Part V - Powers of the Parliament

56 Recommendation of money votes

A vote, or resolution, or proposed law for the appropriation of revenue or moneys shall not be passed
nnless the purpose of the appropriation has in the same session been recommended by message of the
Governor-General in Council to the House in which the proposal originated.

57 Disagreement between the Houses

If the House of Representatives passes any proposed law, and the Senate rejects or fails o pass i, or
passes it with amendments o0 which the House of Representatives will not agree, and if after an interval
of three months the House of Representatives, in the same or the next session, again passes the proposed
law with or without any amendments which have been made, suggested, or agreed to by the Senate, and
the Senate rejects or faiis to pass it, or passes it with amendments to which the House of Representatives
will not agree, the Governor-General may dissolve the Senate and the House of Representatives
simultaneously. But such dissolution shatl not take place within six months before the expiry of the House
of Representatives by efffuxion of time.

I after such dissolution the House of Representatives again passes the proposed law, with or without any
amendments which have been made, suggested, or agreed to by the Senate, and the Senate rejects or fails
to pass it, or passes it with amendments to which the House of Representatives will not agree, the
Governor-General in Council may convene a joint sitting of the members of the Senate and the House of
Representatives,
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The members present at the joint sitting may deliberate and shall vote together upon the proposed law as
last proposed by the House of Representatives, and upon amendments, if any, which have been made
therein by one House and not agreed to by the other, and any such amendments which are affirmed by an
absolute majority of the total number of the members of the Senate and House of Representatives shali be
taken to have been carried, and if the proposed law, with the amendments, if any, so carried is affirmed by
an absolute majority of the total number of the members of the Senate and House of Representatives, it
shall be taken to have been duly passed by both Houses of the Parliament, and shall be presented to the
Governor-General for the-Queen’s assent.
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58 Assent to bills

When a proposed law passed by both Houses of the Parliament is presented to the Governor-General for
assent, the Govereor-General in Council shall assent to the law or withhold assent.

The Governor-General in Council may return to the House in which it originated any_proposed law so
presented with any amendments which the Federn! Executive Council may recommend, and the Houses

may deal with the recommendation.
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Chapter II - The Executive Government

59 Head of Siate

The head of staie of the Commonwealth is herein called “The Governor-General™ or “the head of State”,
But afler seven vears from the csiablishment of the Republic, the Parliament may alter the title of that
The gualifications for the head of State shall be;

(a} the person must be an Australian citizen who is gualified to be an elector of members of the Howuse of

(b} the person must not be subject 1o any of the disaualifications mentioned in sections 44 and 43 of this

(¢) the person must not be a Minister of State for the Commonwealth or a Minister for a State or
Territory,

Any person who is chosen as the head of State must be qualified for that office; but a_member of the
Parliament of the Commonwealth or the Parliameni of a State or a Territory Legislature, or & Tastice of
the Bieh Court or any court created by the Commonwealth or a State or Territory may be chosen as the
head of State but upon taking that office shall cease o be such a member or Justice,

During a period of seven years after the establishment of the Republic and thereafter until the Pariament
otherwise provides, the Governor-General shall be chosen by the Prime Minister.

Each person chosen as the head of State shall. before the term of office begins. make and subscribe before
a Fustice of the High Court an gath or affirmation of office in the form set forth in Schedule 1 to this

The Parlizment may prescribe the duration of the term of office of the head of State. But cach term of

office shall expire on a predetermined and fi ved date. and the maximumn duration of each term shall be.

years. A person may serve more than one term.
The Governor-General shall receive such remuneration as the Parliament may fix, but the remuneration

thereot payable during a term of office shall not be altered during that term,
Subiect to this Constitiion, the Parliament may make laws relating to the head of State.

60 Vacancy and acting head of State

The office of head of Siate shall become vacant whenever:

() the Governor-General’s term of office expires; of

(b) the Governor-General resigns, or is removed from office under this section, or ceases to be qualified
10 hold that office. or ceases io be available fo exercise the powers or functions thereol including
being absent without the permission of the Pederal Executive Council.

The Governor-General mav resign by signed notice delivered o the Prime Minister,

The Governor-General may not be removed from office. except by:

(i) an order of the High Court on the grounds of contravention of this Constitution or incapacity: or

(i) the President of the Senate and the Speaker of the House, if at least sixty percent of the rotal number
of members of the Senate and the House of Representatives vote for such removal at a joint sitting
thereot.

The actions of a person otherwise duly chosen and appointed as the head of State under this Constitution

arc not invalidated only because the person was not qualified © hold that office.

Whenever the office of head of Stae becomes vacant a person shail act as head of State and, until the

Parliament otherwise provides, such persen shall be the longest serving State Governot,

The provisions of this Constitution relating to the Governor-Clencral or the head of State extend and apply

1o anv person acting as head of State.

A person chosen to act as head of State shall not exercise powers or functions thereof unless. since that

office became vacant, the person has made and subscribed, before a Justice of the High Court, the oath or

affirmation of office in the form set forth in Schedule 1 to this Constitution.
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61 Executive Power
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and-of the-taws-of the Commonweaklhs
The execufive power of the Commonwealth is vested in_the Governor-General, and_exiends 1o the
execution and maintenance of this Constitation, and of the jaws of the Commoenwealth.

62 Federal Executive Council

There shall be a Federal Executive Coungil to advise the Governor-General in the government of the
Commonwealth, and the members of the Council shall be chosen and surnmoned by the Governor-
General and sworn as Executive Councillors, and shall hoid office during his pleasure.

63 Provisions referring to the Governer-General

The provisions of this Constifution referring to the Governor-General in Council shall be construed as
referring to the Governor-General acting with the advice of the Federal Exccutive Council.

Suhicet wo section 61 of this Constitation, the excrcise of the Governor-General’s powers under sections
5 78, 57.62 or 64 shall be in accordance with the advice of the Prime Minister,

Otherwise. subject to this Constitution, the Governor-General shall act in accordance with the advice of

the Federa! Executive Council.

64 Ministers of State

The Governor-General may appoint officers to administer such departments of State of the
Commonwealth as the Governor-General in Council may establish.

Such officers shall hold office during the pleasure of the Governor-General. They shall be members of the
Faderal Bxecutive Conncil, and shall be the Quees™s Ministers of State for the Commonwealth.

Ministers ro sit in Parfiament

After the first general election no Minister of State shall hold office for a longer peried than three months
unless he is or becomes a senator or a member of the House of Representatives.

66 Salaries of Ministers

There-shal-be- payabl&%e%he—Qﬁeenﬂ;h&—ef—éle—@e}&seﬁéa{eﬂeveﬁ&e—ﬁuﬂé—ehhe—@emmm}wea%t-h;—ﬁaf
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The Ministers of State shall receive such remuneration as the Parliament may fix,

66A Deputies
The Governor-Ceneral nmay appoint any person, of any persons jotntly or severally, 1o be the Governor-

General's deputy or deputics. and in that capacity {o exercise during the pleasure thereof (including while
the Governor-Generzal is absent from Australia) such powers and functions thereof as the Governor-
General in Council may assign to such deputy or deputies,

The appointment of such a deputy shall not affect the exercise by the Governor-General _personally
(including while the Governor-Ceneral is absent from Australia) of any power or function.

A person shall not exercise powers or functions as such a deputy unless. since being so appointed. the
person has made and subscribed, before a Justice of the High Court. the gath or affirmation of office in
the form set forth in Schedule 1 to this Congtitution.

68 Command of Naval and Military Forces
The command in chicf of the naval and military forces of the Commonwealth is vested in the Governor-

General-as-the-Queen’srepresentative: Bxecutive Government of the Commeonwealth.

70A Continuzation of prerogative
Uptil the Parliament otherwise orovides, but subiect to this Constitution, any prerogative enjoved by the

Crown in right of the Commonwesalth immediately before the esiablishment of the Republic shall be
enjoved in like manner by the Commonwealth or the Governor-General as the case requires,
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Chapter III — The Judicature

73 Appellate jurisdiction of High Court

The High Court shail have jurisdiction, with such exceptions and subject to such regulaton as the

Parliament prescribes, to hear and determiine appeals from all judgements, decrees, orders, and sentences:
(i) of any Justice or Justices exercising the original jurisdiction of the High Court;
(i) of any other federal court, or court exercising federal jurisdiction; er-ef-the-Supreme-Court-of-any
{(iit) of the luter-State Commission, but as to questions of law only;

and the judgement of the High Court in all such cases shall be final and conclusive.
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Chapter V -~ The States

117 Rights of residents in States

A-subject-of-the-Queer; Any_Austratian citizen, resident in any State, shall not be subject in any other
State to any disability or discrimination which would not be equally applicable to him if he were asubjeet
of-the-Queen an Ausiralian citizen resident in such other State.

Chapter VI - New States

122 Government of territories
The Parliament may make laws for the government ol any territory surrendered by any State to and
accepted by the Commonwealth, or of any erritory placed by -the-Queen-under-the—authorityof -and

accepled-by—the—Commenwealth—or otherwise acquired by the Commonwealth, and may aliow the

representution of such territory in either House of the Parlizment to the extent and on the terms which it
thinks fit.
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Chapter VII — Miscellaneous
126 - Power to-Her Majesty-to authorise Governor-General to-nppoint deputies
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126 Operation of Constitution and laws

This Constitution, and all laws made under it by the Pariiament. shall be binding on the courts, judges.
and people of every State and gvery part of the Commonwealth, notwithstanding anything in the taws of

127 Delinitions

In this Constitution:

Australian cifizen_means a person who is an Australian citizen according to the laws made by the
Parliament.

The Commonwealth means the Commonwealth of Australia under this Constitution.

The Crown means Queen Elizabeth the Second and her heirs and successors in the sovereignty of the
United Kingdom of Great Britain and Northern Irefand,

The Governor-General means the head of State for the time being.

The original Stgfes _meuans New South Wales, Oueensland, South Australia, Tasmapia, Victorig and

Western Australia,

The Prime Minister means the Prime Minister for the time being,
The States mesns the Original States and such territories that arc established as States under this

Constimtion.

Chapter VI - Alteration of the Constitution

128 Mode of altering the Constitation

This Constitution shatl not be altered except in the following manner:

The proposed law for the alteration thercof must be passed by an absolute majority of each House of the
Parliament, and not less than two nor more than six months after its passage through beth Houses the
proposed law shall be submitted in each State and Territory to electors gualified to vote for the clection of
menbers of the House of Representatives.

But if either Mouse passes any such proposed law by an absolute majority, and the other House rejects it
or fails to pass it, or passes it with any amendment to which the first-mentioned House will not agree, and
if after an interval of three months the first-mentioned House in the same or next session again passes the
proposed law by an absolute majority with or without any amendment which has been made or agreed fo
by the other House, and such other House rejects or fails to pass it or passes it-with any amendment 1©
which the first-mentioned House will not agree, the Governor-General in_Council may submit the
proposed law as last proposed by the first-mentioned House, and either with or withoat any amendments
subsequently agreed to by both Houses, to the electors in each Staie and Territory qualified to vote for the
election of the House of Representatives.

When a proposed law is submitted 1o the electors the vote shall be taken in such a manner as the
Parliament prescribes, But until the qualification of electors of members of the House of Representatives
becomes uniform throughout the Commonwealth, only one-half the electors veting for and against the
proposed law shall be counted in any State in which adult suffrage prevails.

And if in a majority of the States a majority of the clectors voting approve the proposed law, and if a
majerity of all the clectors voting also approve the proposed law, it shall be presented to the Governor-
General for the-Queen’s assent.
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No alteration diminishing the proportionate representation of any State in either House of the Parliament,
or the minimum number of representatives of a State in the House of Representatives, or increasing,
diminishing, or otherwise aitering the limits of the State, or in any manner affecting the provisions of the
Constitution in relation thereto, shail become law unless the majority of electors voting in that State
approve the proposed law.

In this section, Territory means any territory referred to in section one hundred and twenty-two of this
Constitution in respect of which there is in force a law allowing its representation in the House of
Representatives,
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Schedule 1 — Oaths and Affirmations

Part I — Oath or affirmation of allegiance: Members of Parliament
Under God I swear that 1 will be foyal to the Commonwealth of Australia and the Australian pecple,

whose laws T will upboeld.
1 solemnty and sincerely affinm that 1 will be loval to the Commonwealth of Australia and the Australian

peaple. whose laws 1 will uphotd,

Parl 2 — Oath or alfirmation of office: Head of State

Under God I swear that | wili be loyal 1o the Commonwealth of Anstralia and the Australian people,
whose rights and liberties | respect and whase laws 1 will uphold, and that 1 will serve the Australian
people according to law without fear or favour,

I solemnly and sincerchy affirm that | will be loval to the Commonwealth of Australia and the Australian
people. whose rights and liberties I respect and whose laws I will uphoid. and_that | will scrve the
Australian people according to law withont fear or {avour.
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Schedule 2 — Transitional provisions for the establishment of the republic

1 Commencement of the Republic

The alterations to this Constitution made by Constitution Alteration (Establishment of Republic) 200k,
other than Schedale 2. do not teke cffcct untii the establishiment of the Republic, The Republic of the
Commonwealth_of Austraiia shall be estublisned and the office of Governor-General shall cease 1o
represent the Crown when so proclaimed by the Governor-General in Council,

2 Parliament may make laws during transitional period

Before the establishment of the Republic. the Pariiament may make laws that the Parliament could have
made after that time because of the enactment of the Constituion Alreration {Establishment of Republic)
2000, and such laws may take effect before that time,

3 Savings

The alterations of this Constitution made by the Constitution Alreration (Establishment of Republic) 200x

do not affect:

() the validity or continued effect, affer the establisiment of the Republic, of apything done before tha:
time under this Constitution or under the law in force in the Commonwealth: or

by the continuisy of the Parliament znd its proceedings after the establishment of the Republic; or

(c3 the gualification of a senator or member of the House of Representatives for the remainder of the
term of a person who is a senator or member of the House when the Republic is established; or

(d) the conlingity of the Executive Government of the Commonwealth, including in_particutar the
membership and proceedings of the Federal Execative Council after the establishment of the

{¢) the continuity of courts and their jarisdictions and_proceedings after the establishment of the
Republic,

Despite the alieration of section 117 of this Constitution made by the Constitution Alteration

(Establishment of Republic) 200x, that section continues to apply for the benefit of subjects of the Crown

who were resident in a State immediately before the zlteration took effect.

4 The States
A State that has not altered its laws to sever igs links with the Crown by the time that the Republic is
esiablished retains its links fo the Crown until the Parliament of that State has so altered its laws,

3 Unified Federal System
The akterations of this Constitution made by the Constitution Alteration {Establishment of Republic} 200x

do not_affect the comtinuity of the federal system, including the unified system of law, under this
Constitution,
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Discussion of Proposal to Establish a Republic

This model for an Australian Republic focuses on the removal of the Queen from our system of
government. It makes provision for the Parliament to make future changes in several areas, so that the
Republic can evolve. For example, under proposed section 59, the Governor-General will continue 1o be
chosen by the Prime Minister, But the Parliament may choose another selection process, which leaves
open the possibility of various election models - by Parliament or the people — i/ when the body politic
becomes ready for such a change, Similarly, provision is made for the Parliament to change the fitle of the
head of State from “Governor-General” to, say, “President” after an interval of seven years.

The balance of power between the head of State and the government {the Prime Minister) is
clarified and updated. The existing system relies too heavily on conventions that in some cases contradict
the written Constitution, e.g. section 5 (Refer to proposed scction 63). Finally, the Prime Mintster should
not have a dominant role in the dismissal of the head of state. Removal of the head of state is a far more
important matter than how the head of state is chosen, because it affects the security of temure and the
independence and efficient execution of that office. Therefore, it needs Consiitutional (not merely
legistative) backing. Refer to proposed section 60.

Throughont this discussion. the term “head of State” is used rather than “President” or
“Governor-General”. But where “Governor-General is used, it is historically relevant. Several sections
that are not amended by this proposal (528, 43, 45 and 62) are included for reference purposes.

I Legislative Power

The legislative power of the Commonwealth shall be vested in a Federal Parliament, which shall consist
of a Senate, and a House of Representatives, and which is hereinafter called “The Parliament”, or “The
Partiament of the Commonwealth”.

The existing section is slightly modified by deleting reference to the Queen. The option of
substituting “Governor-General in Council” for “the Queen” was not chosen, because the discretionary
powers of the Monarch/ Governor-General in respect of the Parliament and legislation have diminished
since federation. (Refer to sections 5, 58 and the deletion of existing sections 59 and 60).

5 Sessions of Parliament, prorogation and disselution

Rewrite of existing section 5. The head of state can only exercise powers under this section in
accordance with the advice of the Prime Minister (refer to proposed section 63). The power to dissolve
the House of Representatives is also mentioned under section 28.

34 Update of transitional provision from the establishment of the Commonwealth. The reference to
Australian citizenship is not legally needed, but it continues the theme of existing sections 34¢ii) and
44(}). Refer to definitions at proposed section 127.

44 The exemption of State Ministers should be removed from subsection (iv), because it is a
historical leftover from the first elections for the Commonwealth by which State politicians could
transition to the Federal sphere. Similarly, the exemption for the defence forces 1s anachronistic (CCF,
p46). Refer 1o the qualifications for the head of State at propesed section 39.

58 Assent to bills

When a proposed low passed by both Houses of the Parliament is presented 1o the Governor-General for
assent, the Governor-General in Council shall assent to the law or withhold assent,

The Governor-General in Council may return to the House in which it originated any proposed ki so
presented with any amendments which the F\ ederal Executive Council may recommend, and the Houses
may deal with the recommendation.

The Governor-General does nor have personal discretion on whether to assent Lo bills or not. Ha
bill were unconstitutional, it may be dealt with by the High Court. Therefore, the Constitution should vest
these powers (and under section 56, 57 ctc) in the Federal Executive Council - “The Governor-General in
Council”. Refer to discussion under section 63,
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59 Head of State
The head of state of the Commonwealth is herein called “The Governar-General” or “the head of State”.
But after seven years from the esiablishment of the Republic, the Parliament may alter the title of that
office.

Refer to comments under question 13 of the submission. The term “head of State” is used in new
sections 59 and 60 when referring to the office. Otherwise the old term “Governor-General” is used when
referring to the person holding the office. In that way, use of the old term is minimised.

The gualifications for the head of Siate shafl be:

(a} the person must be an Australion citizen who i3 qualified to be an elector of members of the House of
Representatives; und

(b) the person must not be subject 1o any of the disqualifications mentioned in sections 44 and 45 of this
Constitution; and

(c} the person must not be a Minister of State for the Cemmonwealth or o Minister for a Siaie or
Territory.

The qualifications must be appropriate no matter how the head of state will be, or may eventually
be, chosen. The fundamental eligibility requirement should be Australian citizenship, or more
particularly, citizens who are eligible to vote. Note that not all persons who are eligible o vote in
Austraiian elections are Australian citizens. Subsection (b} applies the disqualifications that apply to MPs
to the head of State. This proposal explicitly refers to the disqualifications listed at sections 44 and 45,
rather than the indirect reference “must capable of being chosen as a member . . 7 used in the 1999
proposal. But the disqualification that apphies to sitting MPs under section 43 is exciuded because it
contradicts the mexi clause. Subsection fc) targets Ministers of State because it is an unacceptable
concentration of power for the head of State fo also be a Minister, and in particolar, Prime Minister.
Ministerial office also provides advantages of media exposure and resources, which are particularly
important under a direct-clection process.

Any person who s chosen as the head of State must be qualified for thar office; but a member of the
Parliameni of the Commonwealth or the Parliament of a State or a Territory Legistature, or a Justice of
the High Court or any court created by the Commonwealth or a State or Territory may be chosen as the
head of State but upon taking that office shall cease to be such a member or Justice.

Traditionally, many of our Governors-General have been ex-Parliamentarians (eg. William
McKell, Paul Hasluck, Bill Havden} or ex-judges (eg. William Deane), While it is not appropriate for
judges or MPs to simuitaneously be head of State, it is reasonable to allow them to be considered for the
office without having to resign first. Requiring such resignation would be a major disincentive to stand
for the office (particularly if the head of State were directly elected). The above qualifications include
section 44(iv), which would prohibit anyone who holds an “office of profit under the [Crown/ Executive
Government]”. However, MPs and judges are not officers under the Executive government — their offices
are under the Legislative and Judicial arms of government, respectively. But the proposed clause does
clarify the issue.

During a period of seven years after the estublishment of the Republic and thereafter until the Parliament
otherwise provides, the Governor-General shall be chosen by the Prime Minister.

The Prime Minister currently enjoys the privilege of choosing the Governor-General, and no
recent holder or aspirant for the Prime Ministership seems disposed to give up that power. However, the
Partiament shouid he permitted to change the selection process to suit future circumstances. The seven
year transition, which also applies to the title of the head of state, makes change to a republic more
evolutionary.

Fach person chosen as the head of State shall, before the term of office begins, make and subscribe
before a Justice of the High Court an oath or affirmation of affice in the form set forth in Schedule 1 to
this Constitution.

Compare 1o proposed section 60 (paragraph 7) and 66 {clause 3).
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The Parliament may prescribe the duration of the term of office of the head of State. But each term of
office shall expire on a predetermined and fixed date, and the maximum duration of each term shall be six
years, A PeFson may serve more than one 1erm.

The current convention is that the Governor-General has a five year term, and these proposed
clauses atlow that practice to continue. But eventually, the Parliament may decide to adjust the term o
<uit the evolution of the office of head of State. The length of a term of office should be fixed, because the
head of State must have security of tenure. There needs to be a maximurs term of office to prevent a head
of State being installed for life (compare with section 28, which prevents an indefinite term for
Parliament). These clauses are relevant no mater how the head of State is chosen.

The Governor-General shall receive such remuneration as the Parligment may fix, but the remunerafion
thereof payable during a term of office shall not he altered during that term of affice.
Compare the provisions for remuneration with cxisting sections 3 and 72(iii}.

Subject to this Constiturion, the Parliament may make laws relating to the head of State.

A vartety of legislative and administrative machinery is needed so that the office of head of State
can function. Other provisions confer specific powers upon the Parfiament to legislate on particular
matters, but this provision confers a general power. Compare to existing section ST{Xxxix).

60 Vacaney and acting head of State

The office of head of State shall become yacant whenever:

{a) the Governor-General's term of office expives; or

(h) the Governor-General resigns, or is removed from office under this section, oF ceases 10 be gualified
1o hold that office, or ceases 1o be available to exercise the powers or functions thereof including
being absent without the permission of the F ederal Execurive Council,

“The office of head of State may become vacant in several ways, which are listed here to clarify
when an acting head of State is appointed. Subsection (b) prescribes “ceases to be available™ which
includes circumstances where the head of State goes missing. such as happened to Harold Holt. It is not
appropriate for the Parliament to judge the physical capacity of the head of State {although section 72
allows that in respect of High Court Justices), The High Court is the appropriate, impartial body to judge
such matters if necessary (Refer subclause (i) of the removal process, below). Compare this subsection
with the provisions of sections 20 & 38.

The Governor-General may resign By signed notice delivered to the Prime Minister.
Compare to existing sections 19, 37 and 72 {paragraph 6).

The Governor-General may not be removed from office, except by:

(i} order of the High Court on the grounds of contravention of this Constitution or incapacity; or

{ii} the President of the Senate und the Speaker of the House. if at least sixty percent of the total number
of members of the Senate and the Fouse of Representatives vote for such removal at a jeinr sitting
thereof.

A major criticism of the 1999 model was that the Prime Minister was to have power of inumediate
dismissal over the President, which was more power than he enjoys over the Governor-General, This
model vests these powers in the Partiament. The Prime Minister should not be able to unilaterally disniss
the head of state. But since the Pritne Minister has the pambers in the fower House and the lower House
has two-thirds of all MPs, any attempt to remove the head of state will need his agreement, or at least his
acquiescence, The voting threshold should be higher than a simple or an absolute majority, €.8. SIXLy
percent. It is rare that a political party wins over 60% of the seats in Parliament, but on such a contentious
issue a fow MPs might cross the floor. However, if the voting threshold is too high (say, two-thirds or
more) the untenable situation could occur where the head of state survives in office although a very large
majority of the Parliament disapprove {refer to Table 2, below).

The President of the Senate and the Speaker (as the chief officers of the Parliarnent) should
execute the removal - not the Prime Minister, which would be far too contentious as it was in the 1999
model. Compare to existing sections 17, 35 and 72.
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Type of majority Number for majority | No. of residual minority
L absolute 114 112
60% 138 90
203 151 75
Total membership 226 -

Table 2. Alternative majorities at a joint sitting for removal of the head of State

A joint sitting of the Parliament is convened by the Governor-General (refer sections 3 and 57 of
the Constitation). In this instance, the head of state may be reluctant to co-operate for obvious reasons.
His options are to take the hint and resign, comply and altow Parliament to decide hus fate, or refuse the
advice of the Prime Minister (1o convene Parliament) and then be removed by the High Court.

The actions of a person otherwise duly chosen and appointed as the head of State under this Constitiution
are not invalidated only because the person was not qualified to hold that office.
This provision was acquired from the 1999 model. It seems pertinent.

Whenever the office of head of State becomes vacant @ person shall acr as head of State and, wzl the
Parliament otherwise provides, such person shall be the longest serving State Governor.

The curfent convention that the senior State Governor acls as head of State is codified.
Eventually, the Parliament may decide on another appropriate official to act as head of State. if the State
Governors ceased 1o be appropriate.

The provisions of this Constitution relating 10 the Governor-General or the head of State extend and
apply to any person acting as head of State.

A person chosen to act as head of State shall not exercise powers or functions thereof unless, since that
office became vacant, the person has made and subscribed, before a JTustice of the High Court, the oath
or affirmation of office in the form set forth in Schedule 1 1o this Constitution.

Compare to proposed section 59 (clause 5y and 66 (clause 3).

61 Executive Power
The exccutive power of the Commonwealth is vested in the Governor-General, and extends to rhe
execution and maintenance of this Constitution, and of the laws of the Commonwealth.

Existing section 61 is updated by removing reference 10 the Queen. The term “Clovernor-General”
is used rather than “head of State” to be conststent with sections 62 and 63.

62 Federal Executive Council
There shall be a Federal Executive Council to advise the Govemor-General in the government of the
Commonwealth, and the members of the Council shall be chosen and summoned by the Governor-
General and sworn as Executive Councillors, and shall hold office during his pleasure.

Fxisting section 62 is anchanged,

63 Provisions referring to the Governor-General
The provisions of this Constitution referring 10 the Governor-General in Conncil shall be construed s
referving to the Governor-General acting with the advice of the Federal Executive Council,

The existing Constitution distinguishes between powers that are exercisable by the Governos-
General and those exercisable by the Governor-General in Council. The distinction is historical. The
former arc powers that were part of the Monarch’s prerogative at common law, while the latter had come
under the control of statute law. ln practice, the former are exercised by the Governor-General with the
advice {and countersignature) of the Prime Minister, while the latter powers are excrcised through the
formal process of the Federal Executive Council (FEC) {Lumb & Moens, p343).

It is modern practice that legislative powers which the Constitution onginally vested in Crown
and the Governor-Ceneral (st, 56, 38 and 128) are now exercised by the Governor-General in Council,
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But powers relating to dissotution of the Parliament (s5, 28 and 57) and the appointment and dismissal of
Ministers (s64) or of Executive Councillors (s59) are often more urgent from the Prime Minister’s
politicat viewpoint. and are exercised under the less formal process.

The first paragraph of this proposed section is existing section 63. But two new clauses are added.

Subject to section 61 of this Constifution, the exercise of the Governor-General’s powers under sections
3, 28 57, 62 or 64 shall be in accordance with the advice of the Prime Minister,

Otherwise, subject to this Constitution, the Governor-General shall act in accordance with the advice of
the Federal Executive Council,

These ctauses clarify when the Governor-General may act at his own discretion {i.e. only where
the Constitution permits, such as pursuaat (o section 61 or under proposed section 66A under Appendix
B), when the Governor-General must act as the Prime Minister advises (detailed in this section), and
when the Governor-General must act as advised by the Federal Hxecutive Council (1e. as the Governor-
General in Council, and any other occasions not specifically addressed by the Constitution).

The new paragraphs added to this section continue 1o use the term “Governor-Generai” rather
than “kead of State” because sCyavernor-General” to be consistent with the existing sections (5, 28 57 etc}
1 which the new paragraph refers,

64 Ministers of State
The Governor-General may appoint officers fo administer such departments of State of the
Commonwealth as the Goverror-General in Council may establish.
Such officers shall hold office during the pleasure of the Governor-General. They shall be members of the
Federal Exeeutive Council, and shall be the Ministers of State Sor the Commaonwealth.
Ministers to sit in Parliament
After the first general election no Minister of State shall hold affice for a longer period than three monihs
unless he is or becomes a senator or a member of the House of Represeniatives.

The deletion of “Queen’s”(as in the Queen’s Ministers) is the only change to this section.

66 Salaries of Ministers
The Ministers of State shall receive such remuneration as the Parliament may fix.
‘The wording of this amendment is similar to that for the head of State under proposed section 59.

66A Deputies

The Governor-General may appoinl any person, or any persons Jointly or severally, 10 be the Governor-
General's deputy or deputies, and in that capacity 1o exercise during the pleasure thereof (including
while the Governor-General is absent from Australia} such powers and funcrions thereof as the
Governor-General in Council may assign [0 such deputy or deputies.

The appointment of such a deputy shall not affect the exercise by the Gavernor-General personally
(including while the Governor-General is absent from Ausiralia) of any power or function.

The powers to appoint deputics and to delegate power o sach deputies should not be boih vested
in the Federal Executive Council. Tf that were so, the Prime Minister could at any time effectively replace
the head of Stare. The threat of such action undermines the independence of the head of State, Thercfore,
it is proposed that the power o appoint (and dismiss) deputies be at the discretion of the head of State, but
the power to delegate power 10 such deputies be vested in the Federa Executive Council. Compare ©
existing 5126.

A person shall not exercise powers or funciions as such a deputy unless, since being so appointed, the
person has made ond subscribed, before a Justice of the High Court, the oath or affirmation of office in
the form set forth in Schedule 1 to this Constitution.

Compare to proposed section 59 (ctause 5) and 60 (clanse 7).
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68 Refer Lumb & Moens p349.

70A Continuation of prerogative

Until the Parliament otherwise provides, but subject to this Constitution, any prerogative enjoved by the
Crown in right of the Commonwealth immediately before the establishment of the Republic shall be
enjoved in like manner by the Commonwealth or the Governor-General as the case requires.

This provision is an amended version of that from the 1999 referendum proposal. The Crown’s
prerogative powers are also calied Reserve powers. These Reserve Powers are itl-defined through lack of
use and are sometimes disputed. Therefore, it is appropriate {or the Parliament to decide upon their fature
use and put them into legislation, “subject to this Constitution™.

117 Refer to the last paragraph of section 3, Schedule 2.

127  The definitions are similar to those proposed at the 1999 referendum. Additions include “The
Prime Minister”, which is mentioned at proposed sections 59, 60 and 62; and “The Crown™, which was
proposed to be defined under Schedule 2 of the 1999 referendum proposal.

128  The second paragraph deals with referenda on bills to amend the Constitution when one House i3
opposed. This provision has been invoked once (1914) where the Senate had twice passed several
Constitutional amendment bills and had requested the Governor-General to submit the bills to the
clectorate, But, the Governor-Generat acted on the advice of the Ministry and refused (Lumb & Moens
p$68). Therefore, it is proposed to replace “Governor-General” with “Governor-General in Coaneil”. 1f
the Governor-General does not have discretion on such matters, then the Constitution should reflect that.

Schedule I

The oaths and affirmations are as proposed at the 1999 referendum.
Schedule 2 — Transitional provisions for the establishment of the republic

1 Commencement of the Republic

The alterations to this Constitution made by Constitution Alteration {Establishment of Republic) 200x,
other than Schedule 2. do nat take effect until the establishment of the Republic. The Republic of the
Commonwealth of Australia shall be established and the office of Governor-General shall cease to
represent the Crown when so proclaimed by the Governor-General in Council,

A similar “start-up” provision was proposed at the 1999 referendum, This proposal makes use of
the phrase “establishment of the Republic” whereas the 1999 proposal used “office of Governor-General
ceases to exist”. Therefore, this section explicitly defines when the Republic becomes established. The
balance of Schedule 2 is an amended version from the 1999 referendum proposal.

Supply
‘This proposal is neutral about the Senate’s power on Supply. Proposed section 70A does not

empower the Parliament to remove or bypass the Senate’s supply powers, because any laws made under
that section are to be “subject to this Constitution™. But a government cannot function if if has no money.
The Governor-General’s power to dismiss the Prime Minister in such circumstance is under section 61
{i.c. the Governor-General must maintain the Constitution). And the Constitution provides that all moneys
raised by the Commonwealth (i.e. taxes} maust go info a fund administered by ihe Treasury and the
Government cannot access these moneys “except under appropriation made by law” {sections 81 and 83},
and the Senate’s powers with respect to such laws are spelt oul by section 53. If the Sepate’s powers on
Supply were to be reconsidered. a scparase referendurn to amend section 33 would be necessary.

References:
The Australian Constitution (Annotated), Constitutional Centenary Foundation (CCF} 1997.
The Constitution of the Commonwealth of Australia. Lumb & Moens, Butterworths 1995.
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Appendix B

PROPOSED LAW: To alter the Constitution to specify the powers of the Governor-General to appoint
and dismiss the Prime Minzster.

Constitution Alteration (Powers of Governor-General) 200a

The provisions of the Constitution, as they would be affected by the proposed law, are set out below.
Words proposed to be inserted in the Constitution are underlined, and words proposed to be deleted from
the Constitution arc rled-through.

64 Mipisters of State

The Governor-General may appoint officers to administer such departments of State of the
Commonwealth as the Governor-General in Council may establish.

Suhiect to this Constitution, Such officers shall hold office during the pleasure of the Governor-General.
They shatl be members of the Federal Executive Council, and shail be the Queen’s Ministers of State for
the Commonwealth.

After the first general election no Minister of State shail held office for a longer period than three months
unless ke is or hecomes a senator or a member of the House of Represeuntatives.
A Minister of State may resign by siened notice delivered 1o the Governor-General,

.5 Numl £ Minis
Until the Parliament otherwise provides, the Ministers of State shall not exceed seven in number, and
shall hold such offices as the Parliament prescribes, or, in the absence of such provision, as the Govemnuor-
General dircets,

66-Salaries-of Ministers

There shall be payable to the Queen, out of the Consolidated Revenue Fund of the Commonwealth, for
the salarics of the Ministers of State, an annual sum which, until the Parliament otherwise provides, shall
not exceed twelve thousand pounds a year,

65 The Prime Minister

The Prime Minister shall be the head of government of the Commonweaith,

Whenever the office of Prime Minister becomes vacant, the Governor-General shall appoint as Prime

Minister the first avaiiable of)

(a) the person who an absolate magorily of the members of the House of Representatives support for the
office of Prime Minister by resolution of the House or otherwise,

() the Deputy Prime Minister, and the other Ministers of State in order of seniority;

(c) the person who, in the Governor-General's judgement. an_absolute majority of the members of the
Housc of Representatives are most likely 1o support for the office of Prime Minister at the Hirst or next
mecting of the House: or

(d)y any_person whg the Governor-General thinks fit, but subiect to condition that the House of
Representatives be dissolved within seven days,

The provisions of this Constisation relating to the Ministers of State extend and apply to the Prune

Ministet,
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66 Vacancy of the office of Prime Minister

(a3 the Prime Minister resigns; or

(b} the Primne Minister’s appointment is terminated; of

(¢) the Prime Minister ceases 1o be availabie to exercise the powers or fupctions thereof including being
absent without the permission of the Federal Executive Couneil.

Whenever 1he office of Prime Minister becomes vacant under section 66(a) or bl each Minister of State

shall cease 1o hold office.

The Governor-General shall, by proclamation or otherwise, terminate the Prime Minister’s appointment

(unless the Prime Minister sooner resigns or the House of Representatives is sooner dissolved) if an

absolute majority of the members of the House, by resolution of the House or otherwise, support_another

named person for the office of Prime Minjster or ¢Xpress oo confidence in the Prime Minister,
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Discussion of Proposal on Powers of Governor-General

64 Ministers of State

The Governor-General may appoint officers to administer such departimenis of State of the
Commenwealth as the Governor-General in Council may estublish.

Subject to this Constitution, such officers shall hold office during the pleasure of the Governor-General,
They shall be members of the Federal Executive Council, and shall be the Queen’s Ministers of State for
the Commonwealth.

After the first gereral election no Minister of State shall hold office for a longer period than three months
witless he is or becomes a senator or @ member of the House of Representatives.

A Minister of State may resign by signed notice delivered to the Governor-General.

The first three clauses of this section arc a minor revision of existing section 64. The provision
that Ministers of State hold oftice “subject to this Constitution” is necessary because the Prime Minister is
also a Minister of State (refer final clause of proposed section 63) and becanse proposcd section 66
includes a provision where the resignation {or dismissal} of the Prime Minister also terminates the
appointment of all Ministers (clause 2). The last clause provides a procedure by which any Minister of
State, but particularly the Prime Minister, may resign.

Until the Parliainent otherwise provides, the Ministers of Siate shall not exceed seven in wumber, and
shall hold such offices as the Parliament prescribes, or, in the absence of such provision, as the
Governor-General directs.

Existing section 65 continues as a sub-clause of secticn 64.

There shall be payable to the Queen, out of the Consalidated Revenue Fund of the Commonwealth, for the
salaries of the Ministers of State, an annual sum which, until the Parliament otheywise provides, shall not
exceed twelve thousand pounds a year.

Existing section 66 continues as a sub-clause of section 64. But it will also be rewritten if the
“Republic” propusal is approved. The consolidation of existing sections 64 - 66 allows two new sections
65 and 66 to be added ahead of another rew section s66A, which is part of the republic proposal (refer
Appendix A).

65 TFhe Prime Minister

The office of Prime Minister, and its relationship with the head of State, should be defined. This
and the next section codify most of the conventions relating to the appointment and dismissal of a Prime
Minister.

The Prime Minister shall be the head of government of the Commonwealth,
This clause complements the opening clause of proposed section 59 of the "Republic™ proposal.

Whenever the office of Prime Minister becomes vacand, the Governor-General shall appoint as Frime

Minister the first available of:

(aj the person who an absolute majority of the members of the House of Representatives support for the
office of Prime Minister by resolution of the House or otherwise;

(b} the Deputy Prime Minister, and the other Ministers of State in order of senioriry;

{ci the person who, in the Governor-General's judgement, an absolute majority of the members of the
House of Representatives are most likely to support for the office of Prime Minister af the first or next
meeting of the House; or

(e} any person who the Governor-General thinks fit, but subject 1o condition that he House of
Representatives be dissolved within seven deays.

The person to be Prime Minister must usually have the confidence of the House of
Representatives (refer section 65(a) and 60, paragraph 3) but there are exceptions. Section 65(b) defines
the succession if the Prime Minister is suddenly incapacitated. That office must e filled while the House
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of Representatives chooses the new Prime Minister. Section 65(c) covers two cases where the House
cannot decide who should be Prime Minister,

The first such case is after general elections {or a by-election) which causes a change of
Government, The incumbent Prime Minister {upon recognising defeat} is expecied to resign, but the
House cannot muster a majority for a new Prime Minister until counting of votes is complete and newly-
clected members are sworn in. The second case is where the House is deadiocked because no party or
coalition has a majority, but dissolution of the House would be excessively premature. In that case, the
Opposition leader or others may be given an opportanity to form a minority government. i the House
disagrees with the Governor-General's choice, they can remove the Prime Minister under section 66 by a
resolution of “no confidence”.

Subsection (d) allows the appointment of a caretaker Mipistry when all other options are
exhausted and elections are incvitable.

The provisions of this Constitution relating 1o the Ministers of State extend and apply 10 the Prime
Minisrer.

The existing Constitution does not identify the office of Prime Minister, who is just another
Minister of State, although he/ she is the “primary” Minister ~ the first among equals.

66 Vacancy of the office of Prime Minister
The Prime Minister may resign by signed notice delivered to the President.
Compare to existing section 72 (paragraph 6), and to proposed section 61 (paragraph 2).

The office of Prime Minister shall become vacant whenever:
{2) the Prime Minister resigns: or
th} the Prime Minister’s appointment Is terminated; or
(¢} the Prime Minister ceases to be available to exercise the powers or functions thereof, including being
absent without the permission of the Federal Executive Council,
The phrase “resolution or otherwise” in sections 65(a) and 66 (clause 4) allows members o
communicate with the President by letter (for example) if the House is not sitting.

Whenever the office of Prime Minister becomes vacant under section 66ia) or (b}, each Minister of Siate
shall cease to hold office.

The convention is that the dismissal or resignation of the Prime Minister affects all Ministers of
that particalar administration.

The Governor-General shall, by proclamation or otherwise, rerminate the Prime Minister's appointment
(unless the Prime Minisier sooner resigns or the House of Representatives is sooner dissolved) if an
absolute majority of the members of the House, by reselution of the House or otherwise, suppor! another
named person for the office of Frime Minister or express no confidence in the Prime Minister.

This paragraph complements proposed section 65 (2) and (¢). The role of the House in dismissing
2 Government should be Constitationally guaranteed and beyond the reach of the Parliament to change.
The Prime Minister, faced with a loss of confidence of the House, must resign or advise a dissolution. But
if the House of Representatives has much of its term remaining and/or if another person can muster
support in the House, then a dissolution may aot be appropriate. The head of State should have the power
to refuse the Prime Minister’s advice to dissolve Parliament, in such circumstances. Refer to proposed
section 63 (Appendix A).




