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1
Introduction

In accordance with the Committee’s terms of reference, this submission addresses

(a) the most appropriate process for moving towards the establishment of an Australian republic with an Australian Head of State and

(b) alternative models for an Australian republic

However, in so far as (b) is concerned, this submission focuses principally on the direct election model with codification of the powers of the Head of State, arguing why it is to be preferred to the others, and addressing arguments that have been mounted against it.

This submission concludes with model constitutional provisions embodying the direct election model.  Works referred to in this submission are fully referenced in a Bibliography at the end.  

2.
Process

The author is a member of the Corowa Committee, established to implement the final reolution of the Corowa Conference of 2001.  I therefore support the process contained in that resolution, which was as follows:

1. A multi-party Commonwealth Parliament Joint Committee should be established to consult the community and constitutional experts in order to prepare a plebiscite asking the following key questions simultaneously:

2. (i)
      Should we become a republic with an Australian Head of State?

(ii) Should the Head of State of the Australian Commonwealth be called:

A: The President

B: The Governor-General?

(iii) Should an Australian Head of State be:

A: Selected by the Prime Minister

B: Selected by a 2/3 majority of the House of Representatives

C: Chosen by an Electoral College

D: Elected by popular vote with codified powers?

3. The Commonwealth Parliament Joint Committee shall outline the core features of the models in 2(iii) and prepare neutral information for the plebiscite

4. An elected Constitutional Convention be convened to draft a constitutional amendment reflecting the will of the people as expressed in the plebiscite.

5. A referendum be held under s 128 of the Constitution to give effect to the amendment proposed by the Constitutional Convention.  

The advantage of the Corowa Plan is that it gives voters a choice both in relation to severing the links with the monarchy and the preferred model of republic (the second question brecoming relevant only in the event of an affirmative answer to the first), and requires the Convention to follow the wishes of the people rather than, as in the case of the 1998 Convention (which preceded the 1999 referendum), giving that body the power to prescribe a model to the people. 

It should be noted that what follows in the remainder of this submission are the personal views of the author, and are not necessarily those of other members of the Corowa Committee.

3.
Powers of the Head of State – the need for codification

Whatever one’s opinion on the merits of the republic issue, one must at least be clear who is currently Australia’s Head of State. The phrase ‘Head of State’ is a colloquial term not mentioned in the Constitution. But if by ‘Head of State’ we mean the ultimate source of executive power under the Constitution, then it is quite clear from the text of the Constitution that that person is the monarch of the United Kingdom. The preamble to the Commonwealth of Australia Constitution Act 1900 refers to the establishment of a ‘Federal Commonwealth under the Crown of the United Kingdom’ (emphasis added), and s 61 of the Constitution states that

The executive power of the Commonwealth is vested in the Queen and is exercisable by the Governor-General as the Queen’s representative, and extends to the execution and maintenance of this Constitution, and of the laws of the Commonwealth. (Emphasis added).


Given that the monarch of the United Kingdom is our Head of State in the sense used above, the question then is how do she, her representative the Governor-General (acting in terms of Letters Patent issued by the Queen), and the cabinet, interact. Here the difference, indeed the frequent inconsistency, between law and convention are important. According to the law as embodied in the Commonwealth Constitution, the powers of the Governor-General (acting as the Queen’s representative) can be divided into two classes:  The first is a set of powers
 which the Constitution expressly states are to be exercised by the ‘Governor-General in Council’, in other words, by the Governor-General acting on the advice of the government of the day. The second consists of a set of unqualified and apparently independently exercised powers, such as those which vest in the Governor-General the authority to summon, prorogue and dissolve Parliament (s 5), to order a double dissolution and convene a joint sitting in certain circumstances (s 57), to assent to legislation (s 59), and to serve as Commander-in-Chief of the armed forces (s 68), to name but a few. Perhaps the most important power, conferred by s 64, is that the Governor-General has the power to appoint Ministers of State to administer Commonwealth government departments, who hold office ‘during the pleasure of’ the Governor-General – in other words, subject to dismissal by him at will. This essentially puts into Australian law the legal position that applies in the United Kingdom where, in theory, the Queen can dismiss the Prime Minister or members of the cabinet.


However, to focus on the strict legal position in respect of the second set of powers (those which appear to be exercised independently) would, of course, be to give a completely misleading impression of how the Constitution actually works. The late 17th and early 18th centuries witnessed a crucial shift in power from Crown to Parliament in the United Kingdom following the Glorious Revolution of 1688, and the deposition by Parliament of James II. The practical effect of this shift in power was the gradual development of the conventions of responsible government during the 18th century, the most important of which are that a Prime Minister and cabinet (rather than the monarch) would exercise day to day executive power, that in choosing the Prime Minister, the monarch would select someone who has the support of the House of Commons, and that the monarch would always give assent to legislation passed by the two houses of Parliament. Note that these changes, although of fundamental practical importance, were not mirrored in the law, which continues to vest complete executive power in the monarch. This then reveals the nature of conventions:  They are rules of conduct which all participants in the system obey, but which are not laws, and for which there is thus no remedy obtainable from the courts.
  Although the monarch could, in theory, dismiss the United Kingdom Prime Minister and cabinet, and govern the country him or herself, to do so would create a political crisis. Moreover, although such steps would in themselves be legal, illegality could arise when, for example, government departments ran out of money, and Parliament refused to enact taxation and appropriations legislation.


At federation, it was understood that all these conventions of responsible government which had developed in the United Kingdom (and which had indeed operated in the separate colonies of Australia for decades prior to federation), would operate in tandem with the Commonwealth Constitution. Thus, in the case of the apparently independent powers of the summoning and dissolution of Parliament, assenting to legislation, acting as Commander-in-Chief of the armed forces et cetera, it has always been understood that by convention the Governor-General usually exercises them on the advice of the cabinet. 

However, it is also recognised that there are circumstances in which the Governor-General can exercise some of his powers independently of advice, albeit subject to conventional rules. These are commonly referred to as the ‘reserve powers’, but this is somewhat misleading – there is no separate set of powers known as reserve powers, rather there are circumstances in which the statutory powers of the Governor-General (found in s 64 and s 5 of the Constitution), can be exercised independently. The key issue, and one over which there is some controversy (as the following paragraphs will demonstrate), is precisely what the conventions of the Constitution are in relation to these powers. Exactly when can the Governor-General act without advice, and what rules circumscribe his actions when he does so?

First it is convenient to identify the powers which in certain circumstances the Governor-General can act independently. Undoubtedly of greatest political importance are the instances in which the Governor-General engages in independent exercise of the s 64 power to appoint and dismiss members of the executive. The power of selecting the Prime Minister is obviously a matter upon which the Governor-General cannot take advice. However, the exercise of this power is subject to the convention the Governor-General chooses as Prime Minister the leader of the party or coalition which is able to command a majority in the House of Representatives, and then acts on the advice of that Prime Minister in appointing the other Ministers. The s 64 power to dismiss has proved to be more controversial. Most authorities would agree that according to convention the Governor-General may dismiss a Prime Minister who no longer has the confidence of the House of Representatives and who refuses to resign, or who persists in illegal conduct.
 Still subject to heated debate, however, is what the rule is where, as in 1975, a government has a majority in the House of Representatives but cannot get supply through the Senate. This issue is addressed separately in the next paragraph. The other section of the Constitution which confers powers on the Governor-General which can sometimes be exercised independently is the s 5 power to dissolve Parliament. Normally this power will be exercised on advice, but authorities agree that convention permits the Governor-General to dissolve Parliament on his own initiative if, having dismissed a Prime Minister,
 no-one else is able to command a majority in the House. More controversial is the suggestion that the Governor-General may refuse a Prime Minister’s request to dissolve Parliament if, shortly after an election has been held, a government loses its majority (for example through defections), and that in those circumstances the Governor-General could call upon someone who was able to command a majority to form a government.
  There is some precedent for this from the international Commonwealth,
 but, in general, the principle that the voters should be the ultimate arbiters of whether a government should survive militates against a Governor-General ever refusing a dissolution. The only obvious exception to this rule is where a Prime Minister has lost an election and the new Parliament has not yet assembled. 
   It would obviously subvert the democratic process if the Prime Minister was allowed to call another election in order to avoid a vote of no confidence by the new Parliament.
   Interestingly, in the case of Ireland, where the Constitution expressly confers power on the President to refuse a dissolution,
 that power has never been exercised. The reason  for this is explained by Duffy as follows:

The ability to ask for and get a dissolution is one of the key powers at the disposal of a Prime Minister. It enables him / her to threaten to call an election at times suitable for them and unsuitable for opponents whether inside or outside their political party. For a Taoiseach [Prime Minister] to have his request for an election turned down would at the very least be seen as humiliating. It could also strengthen the hands of his or her opponents in any attempt to depose them from the party leadership.

I would submit that those arguments would be equally applicable in any parliamentary democracy, including that of Australia.

The events of 1975 illustrate how the uncertain nature of conventions can give rise to a political crisis. The origin of the 1975 dispute lies in the fact that the conferral of power on the Senate to block legislation which is a matter of confidence for the government situated in the House of Representatives, is inconsistent with the doctrines of responsible government:  On the one hand, the conventions of responsible government inherited from the United Kingdom require the resignation of a government which cannot get money bills through Parliament, because failure to get money bills through is an indication of lack of confidence, as well as something which is ultimately causative of a breach of law, when the government spends money without the approval of Parliament. In the setting of the United Kingdom, bicameralism presents no problem because, following the Parliament Act of 1911, a government which is able to get money bills through the House to which it is responsible (the House of Commons) cannot find itself blocked by the House of Lords (to which it is not responsible). In Australia however, the fact that s 53 of the Constitution permits the Senate to block supply means that the position can arise, as it did in the case of the Whitlam government in 1975, that the government has a majority in the House of Representatives (an indication of having confidence) but nevertheless cannot obtain supply (an indication of not having confidence). Whether Kerr acted in accordance with convention in dismissing Whitlam depends upon one’s view of which of these indications Kerr should have heeded. An inability to secure supply ultimately results in an inability to govern lawfully and, assuming that the Senate would have persisted in not passing the budget, and Whitlam would have persisted in clinging on to office, Kerr had either to exercise the power to dismiss for lack of confidence on the assumption that inability to obtain supply equalled lack of confidence (which is what he did), or wait until the government ran out of money and the courts pronounced its continued activities unlawful, whereupon, if Whitlam had still stayed in office, Kerr could have dismissed him in accordance with the convention that the Governor-General can dismiss a Prime Minister who persists in illegal conduct. Finally, irrespective of whether Kerr was correct in equating lack of supply with lack of confidence, his dismissal of Whitlam can of course be justified without recourse to convention simply by saying that, in strict law, s 64 of the Constitution gave him the power to dismiss. Some argue that, because the Governor-General would then have been acting under the authority of a statutory provision, such an exercise of power could have been reviewed by the courts.
  However, the use of the words ‘during the pleasure of the Governor-General’, and the obviously political reasons for which the discretion would be exercised, make it highly unlikely that judicial review would have succeeded. 

The preceding paragraphs indicate that there is a clear need to remove the uncertainties that surround other aspects of the Governor-General’s independent exercise of ss 5 and 64 powers. The vagueness surrounding the conventions governing these powers, coupled with the fact that they are not rules of law and are therefore not legally enforceable, injects an element of uncertainty into constitutional law in relation to matters which are fundamental to its operation. For this reason, and irrespective of whether Australia became a republic or not, it would be helpful to codify the conventions and to elevate them to the status of legally enforceable provisions contained in the Constitution. This is neither as revolutionary nor as difficult as is sometimes alleged by those constitutional lawyers who seem to relish the vagueness of the conventions. Some argue that it is impossible to codify the conventions and that a codification could never cover all the exigencies that might arise.
  This argument seems to be founded on the view that constitutional practice is somehow different from all other areas of human endeavour and incapable of being subject to comprehensive rules. Perfection is, of course, unattainable in any area of law, but there is nothing qualitatively different about the constitutional branch that prevents the reduction of its rules to codified form. Furthermore, if conventions were as ethereal as is alleged, surely it would be impossible to make definitive statements about them at all?  Yet the strength with which competing views of them are held, and the vigour with which the correctness of these views is asserted, indicates that those who argue these competing points of view believe that at least some things can be stated with a degree of certainty. In simple terms, if language is capable of stating what the conventions are, then surely those statements can be put into the form of legal rules?  In any event the evidence that conventions can be codified is provided by the fact that many countries, both Commonwealth and non-Commonwealth, have Heads of State whose functions are the same as those currently performed by the Governor-General in Australia, and whose powers are specified in rules of law contained in the Constitution. 
   Thus in countries such as the Bahamas,
 Barbados,
 Grenada
 and Jamaica,
 - all of which are Commonwealth countries which are still constitutional monarchies like Australia – the Constitution states that the Governor-General must appoint whoever is able to command a majority in the legislature as Prime Minister, that the Governor-General must dismiss a Prime Minister who no longer commands a majority in the legislature and who refuses to resign or call an election, and either permits or requires the Governor-General to dissolve the legislature if a Prime Minister who has lost the confidence of the legislature fails to resign. Then there are a number of Commonwealth countries – Dominica,
 Malta
 and Mauritius,
 - which are republics with a President as Head of State, whose Constitutions embody exactly the same rules. Finally, one can point to Germany and Ireland, republics which are not members of the Commonwealth, but where similar rules apply: In Germany the President appoints as Chancellor whoever is elected by a majority of the Bundestag.
 Where a Chancellor has lost the confidence of the Bundestag and the Bundestag has elected a successor, the President must dismiss the Chancellor.
  Where the Bundestag fails to elect a new Chancellor the president may dissolve the Bundestag.
  In Ireland the President must appoint as Taoiseach (Prime Minister) whoever is selected by the Dail,
 and a Taoiseach who has lost the confidence of the Dail must resign or ask the President to dissolve the Dail (whereupon the new Dail will either confirm the existing Taoiseach or elect a new one).

Another argument raised against codification is that the enforcement of codified rules by the courts would be impractical, because a Head of State who was determined to breach the Constitution would not heed a court order.
  That argument would, if taken to its logical conclusion, mean that we should abandon constitutional law in its entirety – it is of course true that, practically speaking, the judiciary can do nothing where the executive refuses to comply with court orders, however the entire constitutional system in countries such as ours, where the doctrine of constitutionalism is respected, rests upon the assumption that court orders will be complied with. The argument that, because a particular aspect of constitutional law (in this instance, a set of rules governing the conduct of a President) would be vulnerable to unconstitutional action, they should not be included in the document, implies that it is pointless to have a Constitution at all. 

Codification the powers of the head of state would become particularly important if Australians decided to replace the Queen and Governor-General with a directly elected Head of State. The prospect of a Head of State who believed that, because he or she was popularly elected, he or she had a mandate to exercise the discretion attaching to the office in a politically partisan way, creates the risk that such a person could work very significant constitutional mischief. It is surely true to say that the greater the degree of vagueness in the definition of the powers of an office, the greater the opportunity there is for the abuse of those powers. For this reason we should be absolutely sure that the holder of that office would be restrained by legally enforceable rules of constitutional law, and be compelled to respect the limited role we expect the head of state to perform in our system of government. Assuming that was done, the risk of the politicisation of the office of Head of State if direct election was used as the method of choosing that person would be neutralised. Here the analogy with the situation in Ireland is pertinent:  In Ireland the President’s very limited role is prescribed by the Constitution, there is therefore nothing that candidates can promise to do or not do if elected, and as a consequence, election campaigns for the office are not conducted on a political basis. This issue will be explored further below. 

Of course, it would be entirely possible in Australia for the Queen and Governor-General to be replaced by a President exercising his or her powers subject to the same conventions as currently govern the exercise by the Governor-General of his powers. Such a step has been taken by yet other Commonwealth countries.
  It is simply that a codification of the conventions would remove uncertainty in an important area of the Constitution. 

The conventions could be codified by putting the following rules into the Constitution:  After an election, the House of Representatives should assemble and the Head of State (let us assume he was called the President) should appoint as Prime Minister whoever was able to command a majority in the House. That person should then have the power to advise the President as to whom to appoint and dismiss as Ministers heading Commonwealth government departments. The Constitution should also provide that, other than where an election has been held, and the House of Representatives has not yet assembled, the President should dissolve Parliament upon a request by the Prime Minister. The Prime Minister should be able to resign at any time, whereupon the President should appoint as Prime Minister whoever was able to command a majority of the House of Representatives. The same would apply if the Prime Minister died or was incapacitated. If the House passed a motion of no-confidence in the Prime Minister, or failed to pass a bill for the imposition of taxation or the appropriation of money,
 the Prime Minister would have either to resign (whereupon the President would be required to appoint as Prime Minister whoever did have the confidence of the House of Representatives), or request that the President dissolve Parliament and call an election. If a Prime Minister refused to adopt either of those courses, the President could dismiss the Prime Minister, and appoint as his or her replacement whoever could command a majority in the House (or could secure the passage of the money bill). If there was no such person, the President would be required to dissolve Parliament. The President would also be able to dismiss a Prime Minister if the latter persisted in illegal conduct, which should be defined as refusal to comply with an order of the High Court (other than where there was an appeal pending against the order to the High Court in its appellate jurisdiction). Since that circumstance evinces an unwillingness of the government to comply with the doctrine of constitutionalism, the only remedy would be the dissolution of Parliament by the President so as to give the voters the opportunity to pass judgment on the government. 

Finally, the Constitution would have to make some provision for the continuance of government in circumstances where the President had dismissed the Prime Minister. Two different situations need to be addressed:  The first would be where the Prime Minister had been dismissed for not resigning following loss of confidence, or for failure to secure the support of Parliament for a money bill, but there was no-one else who was able to command majority support in the House. In such circumstances, the country would be without government pending the election of a new Parliament. In that situation I would argue that since the (former) Prime Minister would obviously be an unsuitable person to appoint as caretaker, the President should be required to appoint as acting Prime Minister the leader of the largest party in Parliament which had not formed part of the dismissed government. This is, of course, precisely what happened in 1975 when Kerr appointed Fraser as caretaker Prime Minister pending the election of a new House of Representatives. The other situation in which the Constitution would have to make provision for a caretaker would be where the Prime Minister had been dismissed for illegal conduct. In that circumstance the Prime Minister might still have majority support in the House, but here too it would obviously be inappropriate for him, or even another member of his government, to be appointed as acting Prime Minister. Here too the best option would be for the Constitution to require that the President appoint the leader of the largest non-governing party as acting Prime Minister until the new House of Representatives convenes after a general election has been held. The prospect in either of these circumstances of having the leader of the opposition appointed as Prime Minister, even in a caretaker role, would act as a powerful disincentive on Prime Ministers not to act unconstitutionally. 

4.
Selecting a Head of State

What rules should govern the selection and dismissal of such an Australian Head of State?  It was undoubtedly in relation to the appointment and dismissal of the Head of State that most confusion was evident during the 1999 republic referendum. 

As matters stand, the monarch appoints the Governor-General, by convention acting on the advice of the Prime Minister – in other words, in reality the office of Governor-General is in the gift of the Prime Minister. The effective control that the Prime Minister currently enjoys over the selection of Governors-General makes it particularly ironic that, although a majority of Australians appear to want a republic, the 1999 referendum proposal, which would have required the participation of a wider range of people in the selection of the Governor-General than at present, was roundly criticised by proponents of the ‘No’ case as creating a ‘politicians’ republic’
 in which ‘[o]nly politicians will be allowed to pick the President’.
  The 1999 proposal contemplated that a Presidential Nominations Committee would prepare a list of nominees for the presidency, that the Prime Minister and leader of the opposition would agree on a single nominee,
 and that the choice would then be approved by a two thirds majority at a joint sitting of the House of Representatives and the Senate.  Far from what the monarchists referred to as ‘removing the checks and balances of the current system’
 (of which there are none), the proposed method for appointment would have made it far more likely that a non-partisan nominee would have become President (given that the agreement of both Prime Minister and leader of the Opposition, plus a two thirds majority of Parliament was required), than does the current system which effectively invites the Prime Minister to appoint a political crony as Governor-General. In short, the proposed selection method for the President maximised the chances that a politically neutral person – which is precisely who one needs in the post, given the constitutional powers vested in it – would have become President. Ironically, the 1999 proposal would have made it virtually impossible that a ‘politician’, in the sense of a partisan figure, would have obtained the office. 


By contrast, the Head of State should be directly elected – undoubtedly attractive because of its appeal to democratic principle – raises the risk that the office could become politicised. A particular danger would arise if candidates were selected by political parties, because even though the office carries no discretionary powers, the identification of the incumbent with a political party would undermine the image of political neutrality which the role requires. Indeed some opponents of the direct election model argue that direct election raises the risk that the office of Head of State would become an alternate focus of power to that of the Prime Minister who is head of government, and that the incumbent might come to believe that, because they were directly elected, they had a mandate to exercise the powers of the office in accordance with their own political discretion, something which would be incompatible with the neutral role the Head of State is expected to discharge in a system of parliamentary democracy.
  The solution to this problem, already alluded to in the discussion relating to the powers of the Head of State in part 2 of this submission, is to codify the conventions that govern the exercise of those powers. In that event, it would be clear to everyone what the powers of the office were and, more importantly, how they were to be exercised. Because the circumstances in which the powers of the office could be exercise would be prescribed by the Constitution, and would involve little or no discretion, candidates for the office would be unable to pledge to the electorate that they would either do or not do something. Election campaigns might be bland, becoming little more than popularity contests, but they certainly would not be political in the party political sense of that term, because it would be impossible to conduct a political campaign for an office the powers of which were wholly dictated by the Constitution. A good example of such a system in operation is that of Ireland, which has a Westminster system of responsible government, coupled with the direct election of a President
 whose limited powers are laid down in the Constitution,
 and where, in the words of Duffy

It is also arguable that Irish politicians have, perhaps subconsciously, been influenced in how they perceive the office of President by the neighbouring British monarchy. Just as it would be unthinkable for Queen Elizabeth II or any of her immediate successors to become identifiable in the public mind as a rival source of political authority to the British government, so Irish governments and politicians have also been careful to ensure that the office of President is not too identified in the public mind as a rival source of authority to the Taoiseach and his ministers. 

The powers of the Irish President are much less than those of an Australian Governor-General:  According to the Constitution, the President must appoint as Taoiseach (Prime Minister) whoever is elected to that office by the Dail
 (the lower house of Parliament). The President cannot dismiss the Taoiseach, but the Constitution requires a Taoiseach who has lost the confidence of the Dail either to resign or to ask the President to dissolve the Dail.
 If the Taoiseach does not have the confidence of the Dail after the elections he must then resign.
  It is thus clear that the Irish Constitution successfully codifies the conventions of responsible government. Furthermore, the fact that the President’s powers are prescribed by the Constitution makes the experience of that country a valid analogy for what would be the situation in Australia if the powers of the Head of State were codified:  For much of the time since Ireland’s Constitution came into force, a single candidate was nominated for President on a bipartisan basis. 
  However, even the contested elections of 1990 (won by Mary Robinson who stood against the candidate sponsored by the major parties), and that of 1997 (won by Mary McAleese), were not conducted on a party political basis by the candidates, but rather focussed on the candidates’ personalities, their experience and the likely effect their election would have on the country’s image.
  It is therefore reasonable to deduce from the Irish example that if an Australian President was directly elected to an office with strictly circumscribed powers, he or she would be no more likely to act in a partisan manner than any Irish President has done. 


Public opinion polls indicate strong support for a directly elected Head of State.
  Realistically speaking then, one should assume that the direct election model would be the one most likely to command support if, having agreed that we should have an Australian Head of State, voters were then invited to choose which model for selection of Head of State they would prefer.  That being the case, codification of the powers of the office of Head of State is vital. As stated earlier in this submission, it would be fundamentally incompatible with the system of parliamentary government for the Head of State to believe that, because they had been directly elected, they had a political role to play. The Constitution must make clear that the Head of State is subject to rules in the way he or she exercises the powers of the office, that there is no political discretion involved in the exercise of those powers, and that a breach of the rules contained in the Constitution can be remedied by the courts. 

5.
Dismissing a Head of State

As in the case of the selection of the Governor-General, the current position is that effective power to dismiss the Governor-General lies in the hands of the Prime Minister, who needs simply to advise the monarch to dismiss the Governor-General for that to occur. Prior to the 1999 referendum, the suggestion was made that a Prime Minister who was seeking the dismissal of the Governor-General in politically charged circumstances would not be able to obtain immediate action from the Queen, and that dismissal would take a week or two.
  This argument is untenable. Faced with a request to dismiss a Governor-General the monarch would be obliged by convention to comply without equivocation – there would not, as McGarvie suggested, be anything for her to ‘inquire or consult’ about,
 nor is it conceivable, as former Governor-General Sir William McKell suggested,
 that the Monarch would make herself unavailable to a Prime Minister who was attempting to contact her for that purpose. Such overtly political (mis)conduct by a monarch would simply not occur. Furthermore, there is precedent from Australia that the monarch would act immediately, in that within a day of making the request, Whitlam secured the dismissal of Sir John Hannah (who held the office of stand-by Administrator)
 following a political attack on the government by the latter. 

The Prime Minister’s control over dismissal of the Governor-General is a flaw in the Constitution. This became evident during the constitutional crisis of 1975, because the two major protagonists each had the power to dismiss the other – Kerr could dismiss Whitlam, and Whitlam could contact the Queen and request her to dismiss Kerr, and this possibility of being dismissed was a factor in Kerr’s mind in deciding how long to allow the impasse between the government and the Senate to persist.
 Had Kerr not had the threat of dismissal hanging over him, he might well have allowed a few more days to pass before deciding to dismiss Whitlam. Certainly had Whitlam got wind of Kerr’s plan to dismiss him, the risk of Whitlam launching a pre-emptive strike would obviously have been very great. It clearly makes no sense for each of these figures to have the power to dismiss the other, reducing the resolution of a constitutional crisis to the issue of who reaches for their telephone first.

The solution proposed to this problem by the 1999 referendum proposal was not satisfactory. Under that proposal, and in stark contrast to the appointment procedure which required bipartisan support, the Prime Minister acting on his own would have had the power to dismiss the President. The Prime Minister would have been required to obtain the approval of the House of Representatives within 30 days. This was presumably designed to ensure that a Prime Minister who no longer had the confidence of the House, and was going to be dismissed by the Governor-General, could not avoid dismissal by getting in first. Inexplicably however, failure of the House to approve the dismissal was explicitly stated not to result in the restoration to office of the former President, which made the protection of the President nugatory. Although the proposed model was good, in that a dismissed President would be replaced by the most senior State Governor who would be Acting President until the appointment procedure had been completed – in other words the Prime Minister would not have been able to replace the dismissed President with his own choice – the fact remained that the 1999 proposal would still have seen the President and Prime Minister with the power to dismiss each other. 

An equally unsatisfactory method of dismissing a Head of State would be by a vote of the legislature. Dismissal by a majority vote of the legislature would offer the Head of State no greater protection than would dismissal by the Prime Minister, because in either case the will of the governing party would be determinative of the issue. Furthermore, setting a special majority of the legislature – say 2/3 – would create the reverse problem in that the opposition would be able to block a dismissal for its own partisan reasons even if dismissal was justified.

Irrespective of whether an Australian Head of State was selected on a bipartisan basis by Parliament, or was directly elected by the voters, the most politically neutral way to address the question of dismissal would be to have the Head of State serve a fixed term,
 subject only to impeachment upon application to the High Court on grounds of misbehaviour or incapacity. If impeachment occurred, the most senior State Governor should become Acting President, pending the choice of a new President in accordance with the procedures contained in the Constitution. This arrangement would ensure that an Australian Head of State would not be placed in the invidious position of Sir William Kerr of fearing dismissal unless he acted first to dismiss a Prime Minister who had refused to comply with a constitutional obligation to resign. 

6.
Model constitutional provision

The following is a model set of constitutional provisions which embody the republican model argued for above:

(1) Executive power

Subject to this Constitution, the executive power of the Commonwealth vests in the President of Australia, and consists of such powers vested in the executive by this Constitution, by Parliament and by the common law, including the powers that formerly inhered in the Crown in right of the Commonwealth of Australia.

(2) The President

The President shall be directly elected by the people of Australia for a term of five years. 

(3) Impeachment of the President

The President may be impeached on application to the High Court on grounds of misbehaviour in office or incapacity. 

(4) Acting President

If the President retires, is impeached or dies in office, the longest serving State Governor shall become Acting President pending the election of a new President. 

(5) The Cabinet

The President shall be advised by a Cabinet consisting of the Prime Minister and other Ministers who direct the departments of state of the Commonwealth.

(6) Exercise of power by the President

(1) All references to the President in this Constitution are to be taken as references to the President acting on the advice of the Cabinet, unless the reference is to the President acting on the advice of some other person or body, or as directed by this Constitution. 

(2) The powers of the President include the power to summon, prorogue and dissolveParliament and to be Commander-in-Chief of the defence forces. 

(7) Appointment of the Prime Minister

Subject to section 8(5), when the Prime Minister resigns, dies or is dismissed, the President must appoint as Prime Minister the person who has the support of a majority of members of the House of Representatives. 

(8) Dismissal of the Prime Minister

(1) Subject to sub-section (2) of this section the President must dismiss the Prime Minister when 

(i) the Prime Minister no longer has the support of a majority of members of the House of Representatives or

(ii) Parliament has rejected a proposed law for the appropriation of money or the imposition of taxation

and, in either of the circumstances mentioned in (i) or (ii), the Prime Minister refuses either to resign or to advise the President to dissolve the House of Representatives. 

(2) After a general election for the House of Representatives the President may not exercise the power contained in sub-section (1) of this section until the House of Representatives elected at that election has met.

(3) The President must dismiss the Prime Minister when the Prime Minister has refused to comply with an order made by the High Court other than in circumstances when an appeal is pending against the order to the High Court in its appellate jurisdiction.

(4) If the President dismisses the Prime Minister in accordance with sub-section (3) of this section, he must immediately dissolve the House of Representatives. 

(5) If the President has dismissed the Prime Minister in accordance with sub-section (1) of this section and there is no other person who has majority support of the House of Representatives, or has dismissed the Prime Minister in accordance with sub-section (3) of this section, the President shall appoint as Acting Prime Minister the parliamentary leader of the political party which has the most numerous members in the House but which did not have any members who were Ministers immediately before the dismissal of the Prime Minister. The Acting Prime Minister shall hold office until the day upon which the House of Representatives meets after a dissolution contemplated by sub-section (4) of this section or by section  10(1)(ii). 

(9) Appointment and dismissal of members of the Cabinet

The President, acting on the advice of the Prime Minister, shall appoint and dismiss members of the Cabinet.

(10) Dissolution of the House of Representatives

(1) Subject to sub-section (2) of this section, the President must dissolve the House of Representatives when and only when the following circumstances exist:

(i) the President is advised to dissolve Parliament by the Prime Minister or

(ii) the Prime Minister has been dismissed in accordance with section 8(1) and there is no other person who has the support of a majority of the members of the House of Representatives or

(iii) the Prime Minister has been dismissed in accordance with section 8(4).

(2) The President is prohibited from dissolving the House of Representatives on the request of the Prime Minister where a general election for the House of Representatives has been held and the House has not yet met after the return of the writs.
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� These include the power to call an election for the House of Representatives (s 32), creating government departments (s 64), appointing public servants (s 67) and appointing federal judges (s 67).


� For an illustration of this, see Madzimbamuto v Lardner-Burke [1969] 1 AC 645. This case addressed inter alia a convention which had been established between the United Kingdom government and the Southern Rhodesian government to the effect that the United Kingdom would not legislate for Southern Rhodesia except at its request even though, as a Crown Colony, Southern Rhodesia was subject to the legislative power of the United Kingdom and the Colonial Laws Validity Act 1865. After the Southern Rhodesian government unilaterally declared independence on 11 November 1965, the United Kingdom Parliament passed the Southern Rhodesia Act 1965, in which that Parliament declared its continuing sovereignty over Southern Rhodesia. In Madzimbamuto the Privy Council rejected the argument that the establishment of the convention (which had even been recognised in correspondence between the United Kingdom and the Southern Rhodesian Premier) was enforceable at law. For an affirmation of this principle by the Supreme Court of Canada see Re Amendment to the Constitution of Canada (1982) 125 DLR (3rd) 1. 


� For an overview of the reserve powers see Republic Advisory Committee, 1993, Vol 2, 242-69; Joseph and Castan, 2001, 103 and Booker, Glass and Watt, 1998, 144-5. 


� The argument has also been advanced that the Governor-General may dissolve Parliament without dismissing a Prime Minister if that Prime Minister has lost confidence or who persists in unlawful action – see McGarvie, 1999, 173-6. On this basis, McGarvie argues that in 1975 Kerr should have simply dissolved Parliament but should not have dismissed Whitlam as the latter still had the confidence of the House of Representatives. However, that argument rests on the assumption that it is in accordance with convention for a Governor-General to dissolve Parliament without the advice of the Prime Minister. This is not in accordance with the generally understood content of the conventions. Presumably, however, one could argue that having dismissed Whitlam and accepted Fraser’s advice to dissolve Parliament, Kerr could safely have received the Speaker of the House of Representatives and re-appointed Whitlam on the basis of the House’s vote of confidence in Whitlam just prior to the announcement of the dissolution, thus allowing the dissolution to stand and Whitlam to fight the election as Prime-Minister. 


� McGarvie, 1999, 51-3 and 160. 


� See, for example the Byng-King controversy in Canada in 1925, discussed in Joseph, 1993, 601.


� Ibid 603. 


� Republic Advisory Committee, 1993, Vol 2, 268. 


� Constitution of Ireland 1937, Art 15.1.2. 


� Duffy, 1993, 125-6. 


� Sawer, 1977, 148. 


� McGarvie, 1999, 161-2. 


� A convenient summary of the constitutional powers of Heads of State of both Commonwealth and non-Commonwealth countries is to be found in Republic Advisory Committee, 1993, Vol 2, 6-18. 


� Constitution of Bahamas 1973, Arts 73, 74 and 66. 


� Constitution of Barbados 1966, Arts 61, 65, and 66.


� Constitution of Grenada 1973, Arts 52 and 58. 


� Constitution of Jamaica 1962, Arts 64, 70 and 71.


� Constitution of Dominica 1978, Arts 59, 60 and 63.   


� Constitution of Malta 1964, Arts 76. 79, 80 and 81. 


� Constitution of Mauritius 1968, Arts 57, 59 and 60. 


� Constitution of Germany 1949, Art 63. 


� Ibid Art 68. 


� Ibid Art 63. 


� Constitution of Ireland 1937, Art 13.1.1. 


� Ibid Art 28.10. 


� McGarvie, 1999, 111-3. 


� Thus when South Africa became a Republic in 1961, the Republic of South Africa Constitution Act 34 of 1961 was simply amended in such a way as to substitute references to the Governor-General with those to a State President. Section 7 of the amending Act listed the functions of the State President, which were precisely the same as has been exercised by the Governor-General (to appoint ministers, to convene Parliament and prorogue it, to dissolve Parliament et cetera), and in s 7(4) had a confirmatory provision as follows:





7(4) 	The State President shall in addition as head of the State have such powers and functions as were immediately before the commencement of this Act possessed by the Queen by way of the prerogative.





It was implicit in the 1961 Constitution that in exercising his powers, the State President would be subject to the same conventions as had regulated the conduct of the Governor-General. But any doubt in this regard was eliminated by the inclusion in the Republic of South Africa Constitution Act 110 of 1983, which stated as follows:





88.	The constitutional and parliamentary conventions which existed immediately before the commencement of this Act shall continue to exist except in so far as they are inconsistent with the provisions of this Act.


� This would be necessary in order to prevent governments tacking other pieces of legislation on to taxation or appropriation legislation, and thereby placing Parliament in the position either of passing some non-tax measure it did not want, or of running the political risks associated with unseating the government. Such a provision does, of course, already exist in the Constitution in s 55. 


� Australian Electoral Commission, 1999, 9. 


� Ibid 13. 


� The Prime Minister and the leader of the opposition would not have been bound to confine themselves to the list of nominees prepared by the Committee and could have put a name not on the Committee’s list before Parliament. 


� Australian Electoral Commission, 1999, 9. 


� McGarvie, 1999, 117-8, 137-40 and 201. 


� Constitution of Ireland 1937, Art 12.2.1.


� For a discussion of the constitutional provisions relating to the powers of the President see Duffy, 1993, 120-8.


� Ibid 137. 


� Constitution of Ireland 1937, Art 13.1.1. 


� Ibid Art 28.10. 


� Id. 


� Thus a single candidate was returned unopposed in all presidential elections held prior to 1990 – see Hogan and Whyte, 1994, 84. 


� Duffy, 1993, 146-7. 


� In January 1995 a nationwide Herald-AGB McNair poll indicated that 88% of respondents preferred direct election as the means of selecting an Australian Head of State – see Milton Cockburn, ‘Voter Support Strong, But Only When They Decide Who Leads’, Sydney Morning Herald, 7 June 1995, 4. 


� McGarvie, 1999, 62 and 165-70. 


� Ibid 168-9. 


� John O’Hara ‘Un-demonising of Sir William Kerr’, Weekend Australian, 6-7 April 1996, 12. 


� The Administrator stands ready to act for the Governor-General if the latter is unavailable. 


� McGarvie, 1999, 166-7


� Ibid 98-101. 


� This term should not coincide with that of the House of Representatives, a device which would provide additional insurance (along with codification of the powers of the office) against elections to the office becoming identified with party politics. The current 5 year term of the Governor-General would meet this requirement. 





