Australian Senate
Legal and Constitutional References Committee

Inquiry Into An Australian Republic

I make Section I of this submission on behalf of the Corowa Committee.  Section II expresses my own views.

Section I

The Corowa Committee is Chaired by Victorian lawyer Bill Rogers A.O. and includes former High Court Justices Sir Gerard Brennan and Sir Darryl Dawson, former parliamentarians Tim Fischer and Barry Jones, Constitutional law experts Professor George Winterton and Dr Bede Harris, historian Dr Walter Phillips, media personality Sarah Henderson and me, Bill Peach, as convenor. The Committee exists to further the resolution that was adopted by the People’s Conference at Corowa in December 2001.


The following is Corowa Proposal A, as outlined on Page 17 of your Discussion Paper:

Corowa Proposal A - a Parliamentary Joint Committee, plebiscite, elected Constitutional Convention, referendum

1.  A multi-party Commonwealth Parliament Joint Committee should be established to consult the community and constitutional experts in order to prepare a plebiscite asking the following key questions:

(i)
Should Australia become a republic with an Australian Head of State?

(ii) Should the Head of State be called the President or the Governor-General?

(iii)
Should selection be: by the Prime Minister; a 2/3 majority of the Parliament; chosen by an Electoral College; or elected by popular vote with codified powers?

2.  A Commonwealth Parliament Joint Committee should outline the core features of the models and prepare neutral information for the plebiscite.

3.  An elected Constitutional Convention should be convened to draft a constitutional amendment reflecting the will of the people as expressed in the plebiscite.

4.  A referendum should be held to give effect to the amendment.


Corowa Proposal A






The People’s Conference and the Corowa Committee consider this to be the most appropriate process for moving towards the establishment of an Australian republic with an Australian head of state.

Agreement on the process is the first step, and the process of consultation outlined in the Corowa Resolution should ensure that the proposal put at the next referendum will have the approval of the people (or, expressing it another way, that a proposal which does not have the approval of the people will not be put at the next referendum).

Beyond the question of process, the Conference and the Committee have not expressed a preferences for any particular model, and what follows are my own views. This submission has been circulated to the Corowa Committee, and some will wish to make their own submissions to the Senate Inquiry.

Section II

Constitutional change is difficult to achieve in Australia. Few people have read the Constitution and even fewer understand all of it. Some citizens think it must be some kind of sacred document which must not be tampered with in any way, but of course it has had to be changed since 1900 and it will have to be changed again.


The men who agreed on it (after a painful process of eleven years, a couple of constitutional conventions and a failed referendum) were men of their time, not supermen who could foresee the future. They saw no problem in placing Queen Victoria at the head of the Australian Constitution because they saw Australians as part of the British race, and Australia as part of a super country, then at its height, called the British Empire. The exalted role of the British monarch in our Constitution seemed as appropriate to them as it seems inappropriate to many of us a century later.


The style of government described in the Constitution is a fair way from what happens now, and in changing to a republic, we should take the opportunity to not only remove anachronistic and inappropriate powers ascribed to the Queen and the Governor-General, but also to state how the country is actually governed.


Section One of the Constitution, which sets out the framework by stating that the parliament consists of the Queen, a Senate and a House of Representatives, could instead state:


“The Australian Parliament consists of the President (or “Governor-General” or “Head of State”), the Senate and the House of Representatives. The President is the constitutional, ceremonial and symbolic head of state, and the executive business of government is carried out by the elected government through the Prime Minister and Cabinet.”


This change would not only introduce the Prime Minister and Cabinet into the Constitution, and describe for the first time how our system works, it would also introduce the title “Head of State”.


The Constitution makes it clear from the first section onwards that it is the Queen who stands at the head of our constitutional framework. It also makes it clear that the Governor-General does not occupy that position. He is the local agent and representative of the Queen. He (it has always been a he) does not represent the Australian people, and is not even necessarily an Australian. In fact, he has been British for half our century since Federation, and for some of that time he was chosen by the British government and acted here in the interests of the British government.

The idea that the Governor-General is somehow our head of state is no more than a diversion intended to confuse the media, and to prevent the question being put in these words:


“Should we have an Australian head of state?”


I think it would be perfectly legitimate to ask the question in that way. The Governor-General does not stand at the head of the Constitution, and is not necessarily an Australian. The Queen, who does stand at the head of the Constitution, cannot be an Australian, nor can her heirs and successors.


Neither party is described as “head of state”, and the proposition - “should we have an Australian head of state?” – would introduce two new elements into our Constitution: 1) That we have a role which is formally described as “head of state”. 2) That this role will be taken by an Australian.

Some brief comments on the questions raised in the Discussion Paper:

Question 1. Should Australia consider moving towards having a head of state who is also the head of government?


I haven’t seen any evidence that Australians want to abandon the Westminster system, or to combine the powers of Head of Government and Head of State in one person. I think many people would like to see the Westminster system working better, in a government responsive to the people, a Cabinet observing the principle of ministerial responsibility, and a Prime Minister regarding himself or herself as the first among equals.


The existence of a separate Head of State, even though non-political, acts like a brake on a Prime Minister elevating himself or herself to God-like status. More importantly, it provides a constitutional umpire in matters where a Prime Minister would find in favour of himself or herself if it was his or her decision.

Question 2. What powers should be conferred on the head of state?

Question 3. What powers (if any) should be codified beyond those currently specified in the Constitution?


I believe that in any form of Republic, the head of state’s powers will need to be defined, and that this will be a good thing, clearing away constitutional dead wood and inappropriate powers presently assigned to the Queen (e.g. powers to reject legislation) and the Governor-General (e.g. commander-in-chief of the armed forces).


Assuming that we will want a head of state who does not have political powers and cannot become a rival government, the possible field of action for a head of state is not large. Apart from the ceremonial functions and the so-called non-reserve powers, where the convention that the head of state acts only on advice from government should be clearly stated in the Constitution, there are the reserve powers.

I think we should dispense with any mumbo-jumbo about reserve powers. From our experience of the past and our best guesses about the future, there are only a few circumstances in which the head of state may have to act on their own account. His or her powers in these circumstances should be clearly stated in the Constitution. Those should be the extent of his or her powers. There should be no mystical hidden powers. If some unforeseen circumstance arises in future, it will be unforeseen despite our best efforts, and posterity can adjust the Constitution to deal with it.


Realistically, these circumstances have rarely arisen in the past, and are even less likely to arise now. They involve a political crisis, where a government loses the confidence of the House of Representatives, or is refused supply in the Senate.


It is sixty years since a government lost a vote of confidence in the House of Representatives, and such a thing is most unlikely now in these days of strict party discipline, but if it should happen, I believe there should be a new election. The Prime Minister should request and be granted a new election. The head of state should not have the power to dismiss the Prime Minister, in any circumstances, but he or she should have the power and the obligation, in the case of a Prime Minister not requesting an election after losing the confidence of the House, to send the Prime Minister to an election by dissolving Parliament. I think the Prime Minister would request an election.


The second circumstance, the Senate refusing supply, has never happened. In the case of the Whitlam government, the Senate refused to vote. If this happens again, the head of state should have the power and the duty to oblige the Senate to vote. If the Senate then refused supply, the head of state would have the power and the duty to dissolve both Houses of Parliament and declare a new election.


The powers of the head of state in these situations would be obligatory, not discretionary, but they would be real powers, specifically stated in the Constitution and exercised when necessary on behalf of the Australian people. 


Nobody would be in any doubt about the consequences of their political actions. A Senate that refused supply would know that every Senator must go to a new election.


Perhaps the only discretionary power left to the head of state would be the power to grant a Prime Minister an election outside the normal electoral cycle in circumstances other than those above. Perhaps the Constitution should state that the head of state would not do this without good and sufficient reason. Perhaps the Constitution should state that he or she would not do this at all.  These are the details that could be decided by an elected Constitutional Convention, defining the necessary constitutional changes in accordance with the results of the plebiscite, and in preparation for the referendum.

Question 4. Should some form of campaign assistance be available to nominees, and if so, what assistance would be reasonable?


I believe the plebiscite is the best way of advancing constitutional change, whether it’s about a head of state or any other aspect of the Constitution, but the constitutional referendum must then reflect the will of the people as expressed in the plebiscite.


Therefore, I’ll support whichever republican model is preferred by the people in the plebiscite. If that is the direct election model, as opinion polls have suggested is likely, there will have to be a mechanism to produce a short list of candidates, perhaps three or five. An elected Constitutional Convention could perform this role. It could also act as the electoral college if the people preferred that method of selecting the head of state.


The short-listed candidates should be given a modest degree of assistance in the form of an electoral document to be sent to every household, listing the qualifications of each candidate and why they believe they should be head of state.

Question 5. Should/ can political parties be prevented from assisting or campaigning on behalf of nominees? If so, how?


I doubt if this could be prevented, and I’m not sure that it should be, but party political enthusiasm may wane as it becomes clear that the head of state has no political power and that his or her constitutional powers are clearly set out, leaving little or no room for personal discretion.

Question 6. If assistance is to be given, should this be administered by the Australian Electoral Commission or some other public body?


The Australian Electoral Commission.

Question 7. If the Australian head of state is to be directly elected, what method of voting should be used?


Preferential voting.

Question 8. If direct election is the preferred method for election of a non-executive president, will this lead to a situation where the president becomes a rival centre of power to the Government? If so, is this acceptable or not? If not, can the office of head of state be designed so that this situation does not arise?


The office of head of state must be designed so that this situation does not arise. The office must have no political powers, and strictly defined constitutional powers. That does not make it a trivial office, particularly if the head of state is directly elected. He or she will have very high prestige and moral authority as the chosen representative of the Australian people.


It will not be possible for opponents of the republic to depict a directly elected president as a puppet of the Prime Minister, or the parliament, or of some alleged elite. I doubt if we will see such slogans as “say no to a people’s republic” or “let the people not have their say”. People are inclined to vote that they should get a vote, and a popularly elected head of state is likely to be a popular idea.

Question 9. Who should be eligible to put forward nominations for an appointed head of state? For elected head of state?

Question 10. Should there be any barriers to nomination, such as nomination from political parties, or candidates being current or former members of parliament?

Question 11. Should there be a maximum and/ or minimum number of candidates?

Question 12. Should there be a minimum number of nominations required for a nominee to become a candidate?


I think anyone should be eligible to put forward nominations for either an elected or appointed head of state, provided that the nominee is willing and can provide some evidence of public support. Three thousand nominators seems an excessively high demand.


There should be no barrier to nomination, and no maximum number of nominees, but in the case of a direct election, there would have to be a mechanism to produce a short-list. I think this would best be done by the elected Constitutional Convention, which could become a standing electoral college and recommend to parliament other constitutional changes which might be put to the people via plebiscite and referendum.
Question 13. What should the head of state be called, Governor-General, President of the Commonwealth of Australia, or some other title?


The head of state should be called whatever the people of Australia want the head of state to be called. The Corowa Resolution was to offer a choice in the plebiscite between “President” and “Governor-General”. In retrospect, I would add a third choice, namely “Head of State”.

Question 14. What should be the length of a term of office for head of state?

Question 15. Should a head of state be eligible for re-appointment/ re-election?

Question 16. Should there be a limit on the number of terms an individual may serve as head of state?


The term of office for a head of state should be two parliamentary terms, or six years. If the head of state is directly elected, the election should be held conjointly with a federal election. Any plebiscite or referendum should also be held conjointly with a federal election wherever possible. 


The head of state should be limited to two terms (i.e. twelve years).

Question 17. Who or what body should have the authority to remove the head of state from office?

A two-thirds majority of a joint sitting of the Federal Parliament.

Question 18. On what grounds should the removal from office of the head of state be justified? Should these grounds be spelt out?


The ground that two-thirds of Parliament vote for dismissal is sufficient ground.

Question 19. How should a casual vacancy be filled?


If the head of state is directly elected, the runner-up in the election could fill a casual vacancy until the next election is held. If the head of state is appointed, the body or individual who appointed him or her (an electoral college, Federal Parliament, the Cabinet, the Prime Minister) could appoint a caretaker.

Question 20. What should the eligibility requirements be for the head of state?


Australian citizen.

Question 21. On what grounds should a person be disqualified from becoming head of state?


On the same grounds as a person is disqualified from election to the House of Representatives, including; allegiance, obedience or adherence to a foreign power; undischarged bankruptcy; conviction for an offence punishable by imprisonment for one year or more.

Question 22. Should the head of state have power to appoint and remove federal judges?


Yes, but only acting on advice from government.

Question 23. Should the head of state have the prerogative of mercy?


No.

Question 24. Should the head of state be free to seek constitutional advice from the judiciary and if so under what circumstances?


Under no circumstances should the head of state seek the constitutional advice of any judge of the High Court. If the High Court were later asked to adjudicate on the constitutionality of any issue where it had already given constitutional advice, it would be placed in an impossible position.


The head of state should be free to seek constitutional advice from any constitutional expert except the High Court. A Constitutional Convention or college could also be a useful sounding board and source of advice. A reformed Constitution should make the duties, powers and responsibilities of the head of state so clear that he or she would not need to seek advice about his or her own course of action.
Question 25. What is the best way to deal with the position of the states in a federal Australian republic?


The best way to deal with the position of the states is to inaugurate the federal Australian republic. The states would take whatever course was necessary in their own time, and there is no urgency about this matter.

Question 26. Should there be an initial plebiscite to decide whether Australia should become a republic, without deciding on a model for that republic?

Question 27. Should there be more than one plebiscite to seek views on broad models? If so, should the plebiscites be concurrent or separate?

Question 28. Should voting for a plebiscite be voluntary or compulsory?

Question 29. What is the best way to formulate the details of an appropriate model for a republic? A convention? A parliamentary inquiry? A Constitutional Council of experts?

Question 30. What is the preferred way for a process to move towards an Australian republic?


My preferred process is the one voted for by the People’s Conference at Corowa – a multiple-question plebiscite, followed by an elected Constitutional Convention to formulate constitutional changes according to the wishes expressed by the people, followed by a referendum putting those changes back to the people. The plebiscite must be compulsory, so as to accurately reflect public opinion.


I know that some republicans would prefer two plebiscites, but I think there are good reasons for combining the questions in one plebiscite:


1. It shortens the time frame to a referendum.


2. It saves public money, and it would save even more if it was held in conjunction with a federal election.


3. It puts all the cards on the table, and defuses criticism about signing blank cheques. I think the simultaneous presentation of all the choices is more likely to increase public enthusiasm for the process than to decrease it.


Whether the people are consulted in one plebiscite or two, the important thing is that the people will be consulted and the referendum, which should also be held in conjunction with a federal election, will contain the propositions which the people have already approved. If the people have voted for it once, they will vote for it twice.



Referendum





An elected Constitutional Convention drafts Constitutional amendment reflecting plebiscite result








Plebiscite





Multi-party Parliamentary Joint Committee


 to prepare plebiscite


Australia to become a republic, with Australian head of state?


Title to be President or Governor-General?


Selection by PM, 2/3 Parliamentary majority, electoral college or popular vote?











