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Letter to the Committee

To the esteemed members of the Committee,

Admittedly, this submission was written in haste. I was not aware that the public have the chance to send a submission to the committee until two weeks before the due date, nor did I know such a committee had been created to address this important issue.

Despite its patchy quality, this submission has had a lot of thought involved both before and after the writing of this proposal. I believe the model that I have proposed is an alternative to the Australian people. It is a model which has a lot of common sense, but I am yet to see such a model either congruent or similar having been proposed. I do submit that there maybe errors in this proposal, however, I am confident that the committee will understand its underlying principles and bring it into further consideration within the Australian public.

The underlying principle of this submission is the abolishment of the office of the Governor-General, yet, preserving our successful Westminster system. This submission aims to transfer and divide the reserve and non-reserve powers to the Prime Minister (who shall be called the President of the Commonwealth of Australia), the Speaker of the House of Representatives and the President of the Senate.

Essentially this submission argues that the Office of the Governor-General is ineffective and unnecessary. Many of the duties and responsibilities of the Governor-General have now been assumed by the Prime Minister of Australia under various ‘constitution conventions’. Hence, these ‘constitution conventions’ should be legitimised, codified and vested in the office of the Prime Minister. All administrative duties and responsibilities that would be impossible for the President of the Commonwealth perform will be vested in the Speaker of the House of Representatives and the President of the Senate.

With our Westminster parliamentary system still in place, and the addition of more symbolic and executive powers, it will enforce the fact that our system of government which would include the President of the Commonwealth of Australia will have to be completely answerable to the Australian people.

This submission also argues that the Australian people no longer identify with the office of the Governor-General and they probably no longer see it’s symbolic significance. Hence, the question that must be raised is whether or not there would be an increased sense of identification with the office if an Australian Head of State replaced it. Australians deserved a Head of State who is both their leader and their representative both in Australia and abroad. Whether or not Australians find our Prime Minister favourable, they see those qualities in him/her. Australia’s future Head of Government should also be our Head of State.

In addition, it is noted that I have not made any attempt to redraft the constitution. I believe that responsibility should be left those understand better that I do.

I sincerely hope you will understand the underlying gist of this submission. The model that I have submitted stands by the principles of our Westminster system, yet it finally gives Australians a figure that they can truly identify with as our Head of State. A Head of State that is both our leader and our representative. It has been more than 100 years since Federation, but it is time the symbols of this nation are redefined – redefined for the future of Australia and for the future of the Australia people.

Yours faithfully,

Andrew Nguyen

Form of the Head of State

Should Australia consider moving towards having a head of state who is also the head of government?

This submission will argue that a future Australian republic should have a head of state that is also the head of government. As the Republic Advisory Committee has suggested, such a model would mean an ‘absolute departure’ from our current constitution. However, the model that is proposed by this submission effectively uses the current Westminster and Federalist model and any departures our current system are only minute. 

This submission proposes that in an Australian Republic the office of the current Governor-General be dismissed and the reserve and non-reserve powers of the office are to be divided between the Speaker of the House of Representatives, President of the Senate and the President of the Commonwealth of Australia (currently the Prime Minister of the Commonwealth of Australia).

Essentially, current ‘constitutional conventions’ will be legitimised in the President of the Commonwealth of Australia (PM). The Speaker of the House of Representatives and the President of the Senate will fill most administrative roles and responsibilities.

Powers of a Head of State

What powers should be conferred on the head of state?

This submission argues that currently, the office of the Governor-General is dormant and ineffective. Hence, any attempt to merely replace the Office of the Governor-General with an Australian President (as it was proposed in the 1999 referendum; and as proposed by many other models) would be just as insignificant as having the current office occupied. As stated in the response to Question 1 of the submission, the roles and responsibilities (as it is proposed) shall be divided between the Speaker of the House of Representatives, the President of the Senate and the President of the Commonwealth of Australia.

This submission places the following powers and roles to the following offices and its functions:

Speaker of the House of Representatives and the President of the Senate:

The roles and responsibilities undertaken by both the Speaker of the House and the President of the Senate are largely administrative. These responsibilities include (but do not entirely encompass):

· Dissolves the Parliament and issues writs for new elections;
· Gives assent to laws when they have been passed by the two Houses of Parliament - the Senate and the House of Representatives;
· Opens new sessions of the Commonwealth Parliament;
· Receives the credentials of Ambassadors and some High Commissioners appointed to represent their countries in Australia;
· To issue Proclamations;
· Administers oaths of office to the President of the Commonwealth of Australia and his/her and Ministers/Secretaries, to Administrators of Territories of the Commonwealth, to judges of Federal Courts, and to the Auditor-General;
· Aids the President in the selection of Federal judges.
President of the Commonwealth of Australia:

The role of the President of the Commonwealth of Australia would be undertaken by the (currently known as) Prime Minister of Australia. Currently, our Prime Minister undertakes many if not most of the responsibilities of the Governor-General. This submission argues that these ‘conventions’ should be further legitimised by merging the current responsibilities of the Prime Minster and the Governor-General. Thus, the responsibilities of the President of the Commonwealth of Australia in addition to his/her executive responsibilities would be (but does not entirely encompass):

· Appoints Ministers/Secretaries after elections;
· Acts on the advice of the Cabinet and Parliament to issue Regulations and proclamations under existing laws; appoint Federal judges; ambassadors and high commissioners to overseas countries and other senior government officials; issue Commissions of enquiry; 
· The Commander-in-Chief of the Australian Defence Force (which includes)

· Appoints the Chief of the Defence Force and the Chiefs of the three armed services; and 

· Commissions officers in the Royal Australian Navy, the Australian Army, and the Royal Australian Air Force. 

· Attends military parades and special occasions such as Anzac Day at the Australian War Memorial, and presents colours and other insignia to units of the Australian Defence Force.
· Receives and entertains visiting heads of state, heads of government and other prominent visitors to Australia;
· Conducts investitures at which people receive awards under the Australian Honours system for notable service to the community, or for acts of bravery;
· Receives and formally entertains many Australian citizens and representatives of organisations active in the life of the community;
· Open and participate in conferences where topics of national importance are discussed - such as educational, health, cultural, welfare, defence, economic and rural issues; and
· Attend services, functions, commemorations and exhibitions of local significance, lending their encouragement to individuals and groups who are making a substantial contribution to their communities.
Combining these responsibilities would in essence create an office that is both leadership to the Australian people and a representative to the Australian people both nationally and internationally. Again, it must be noted that the current Prime Minister already assumes most of these responsibilities. For example, it is the Prime Minister who has opened the Rugby World Cup in 2003 (which was a large departure from the Governor-General opening the Sydney Olympics); it is the Prime Minister who presents the most prestigious award in Australia – the Australian of the Year Award – among an array of many other awards; and it was an emotional Prime Minister who travelled to Bali to be with the victims of the bombing in 2002. Not only does this proposal articulate the fact that an Australian citizen would finally become the Head of State of Australia, it also legitimises the various conventions that have been practiced by our previous Prime Ministers. Our President should be someone who is seen by the people of Australia as their leader and their representative. This should also be the principle by which foreign countries view Australia. Currently, our Prime Minister fulfils those qualities.

Furthermore, the Office of the President of Australia (as it is proposed by this submission) would further reinforce the fact that the office would have to accountable to the Australian people. In comparison, the Office of the Governor-General is not directly accountable to the Australian people, whereas the Office of the Prime Minister is highly answerable to the citizens of Australia. With our Westminster system, the addition of responsibilities to the President of the Commonwealth would provide the Office (and party in government) with additional checks and balances for ‘responsible government’.

Some may argue that the office of any future president should be depoliticised and not be under any control or influence of any political party. The realistic is fact is currently, the appointment of the Governor-General and federal judges are a highly politicised affair. None of the models evaluated by this submission offer a model which does not make the office of the President of Australia ‘depoliticised’. 

What powers (if any) should be codified beyond those currently specified in the Constitution?

This submission believes both non-reserve and reserve powers should be explicitly codified in our constitution. Our constitution needs to clearer and much more easier to read. Currently, the constitution is out-of-date and needs major amendments. The current constitution was written more than 100 years ago and hence, it was a document which was set to the specifications that Australia would still serve under the interests of the monarchy. Many of the powers prescribed for the Governor-General are no longer used. This submission argues that the powers and responsibilities of the President should be codified to the standards and specifications of today’s Australia, not yesterdays. Merely replacing Governor-General’ with ‘President of the Commonwealth of Australia’ is not acceptable. Australians need a constitution where they can directly refer to and understand how the nation operates. One of the many reasons so many cases are brought before the High Court are because of the many difficult to defined clauses in our constitution. The constitution needs to more explicit and more direct. Hence, the powers of the President of the Commonwealth of Australia need to be clear stated in the constitution.

Method of Election

If the Australian head of state is to be directly elected, what method of voting should be used?

In a sense, this submission argues that President of the Commonwealth of Australia is elected by the Australian people. The method of voting will not change to the system we have currently. In other words, the Australian electorate will still vote for Members of the House of Representatives and the Senate. If a party has a majority in the House of Representatives, that party will become government with its leader as President of the Commonwealth of Australia. 

The point this submission wishes to make is that current voting trends would suggest that electors no longer vote with a conscience of voting for the candidates in their electoral seats, but they vote for the particular party they wish to be installed as the Government of Australia for the next three years, which would in effect also be a vote for the incumbent leader of that particular party. Hence, under current voting conditions, a favourable vote towards a particular party would also be an approval vote for that particular party leader as President (as in the current case Prime Minister).

The Speaker of the House of Representatives and the President of the Senate shall be voted as per normal parliamentary procedures.

Who should be eligible to put forward nominations for an appointed head of state? For elected head of state?

Including

Should there be any barriers to nomination, such as nominations from political parties, or candidates being current or former members of parliament?
The nominations for the presidency will be those who are leaders of their respectively political parties.

Some may argue that voters not get a choice of their president but to simply vote for what is offered to them by the parties. This is true, but how is that different from the system of voting we have today? The system we have today is not flawless but it has many of the checks and balances which the United States system does not have. In this proposed model, the President will still be answerable to the Australia public. Australian Parliament will still operate as it does today. In addition, as stated earlier, the responsibilities accrued to the President in a republic simply reinforces the fact that a government and leader of Australia must be fully accountable to Australians. 

Nominations for the Speakers of the House of Representatives and the President of the Senate are as per normal parliamentary procedures.

Name of the Head of State

What should the head of state be called, Governor-General, President of the Commonwealth of Australia or some other title? 

This submission suggests that the head of state of a republican Australia should have the title of President of the Commonwealth of Australia. This submission also concurs with the suggestion that Governor-General would still leave a legacy of our colonial past. As this submission is proposing that the President will hold the current power of the Prime Minister and the addition responsibilities forwarded to him, the title President of the Commonwealth of Australia would cover both his/her executive and symbolic duties.

The titles of Speaker of the House of Representatives and the President of the Senate shall be kept.

Length of Appointment of the Head of State

What should be the length of a term of office for head of state?

This submission proposes that a president shall serve a tenure of at least five years. Currently, the short three-year term (admittedly) forces political parties to make some decisions based on an election platform. At least with a five year term, the governing political party will have some adequate ‘breathing space’ and therefore allow them to make policy and value judgements which are in the best interests of the Australia people. This would also mean that Members of Parliament would have five-year terms.

The offices of the Speaker of the House of Representatives and the President of the Senate should have two and a half year terms. The justification of this argument is a compromise to those who argue that the Speaker’s position is a highly politicised appointment. Two and a half year terms will allow both parties to nominate their preferred Speaker of the House of Representatives and President of the Senate twice in a presidential term.

Should a head of state be eligible for re-appointment/re-election?

Including
Should there be a limit on the number of terms an individual may serve as head of state?

The President of the Commonwealth of Australia should be allowed to be re-elected if Australian voters sees that an incumbent president is fit for another term. This submission would be as per current election processes.

The terms of the Speaker of the House of Representatives and the President of the Senate should be allowed to be re-appointed provided they are still Members of Parliament or Senators.

Dismissal of a Head of State

Who or what body should have the authority to remove the head of state from office?

Including

On what grounds should the removal from office of the head of state be justified? Should those grounds be spelt out?

There are a number of ways the sitting president may be dismissed from his post:

· Not re-elected at the next election;

· Resignation;

· Vote of no confidence by his/her own party (as per party room procedures);

· Death; and

· Parliamentary dismissal.

Parliamentary Dismissal

Because of the added symbolic and executive nature of the President should this model be used in a future republic, dismissal of an incumbent president in the following manner is only an option when:

· Actions undertaken by the president are unconstitutional or illegal.

· If it is declared that the president is no longer fit for presidential duties (and at which point the sitting president refuses to resign).

Should this process of dismissal be chosen by the Parliament the following process must take place:

· An inquiry of dismissal shall be lodged to a constitutional committee (who is chosen by Parliament at the beginning of each new presidential term. The composition of the committee shall be as per parliamentary committee).

· Should the committee see the complaint as valid, the committee shall conduct a parliamentary inquiry. This inquiry shall be presided by the Chief Justice of the High Court and two High Court judges appointed by the committee. The purpose of the involvement of the High Court is only to interpret the constitution and its relation to the lodge of dismissal. This is not any change from the High Court’s current role.

· Once the committee has completed its findings, it shall then submit them to Members of Parliament for evaluation (time allowed for evaluation is two weeks).

· After two weeks, the Parliament shall hold a joint sitting of both houses. If the joint sitting results in a vote of two-thirds majority of the parliament, the president shall be dismissed.

It must be noted that the process of parliamentary dismissal is to be used in extremely rare situations. The preservation of only democratic system should be kept and such a process should not be used to dismiss a president on political purposes.

All the grounds stated in the submission should be spelt out in our constitution. It is only fair for those who wish to remove a president that he/she has a point of reference in the constitution.

How should a casual vacancy be filled?

The vice-president shall immediately fill the casual vacancy of a president. The vice-president is the deputy leader of the party (or in the coalition’s case, the leader of the National Party). The respective vice-president shall be subject to a vote of confidence by his/her respective party. Should he/she obtain the party’s vote, he/she shall be president.

Requirements/Eligibility for a Head of State

What should the eligibility requirements be for the head of state? 

Including

On what grounds should a person be disqualified from becoming of head of state?

The requirements for the presidency are as per prime minister. Please refer to reply of question 2 for roles and responsibilities.

Head of State and the Judiciary

Should the head of state have power to appoint and remove federal judges?

The President of the Commonwealth of Australia should have the power to appoint federal judges (as per reply to question 2). However, the president shall be in consultation with the Speaker of the House of Representatives, the President of the Senate and the Leader of the Opposition. The Attorney-General shall consult with all state Attorney -Generals before submitting his list of nominations to the President.

Should the head of state be free to seek constitutional advice from the judiciary and if so, under what circumstances?

With the office of the Governor-General effectively abolished, should this model be used in a republic, the resources at which the president would have in his cabinet would not require him/her to consider advice from the High Court. Hence, furthering the link between the judiciary and the executive.

The Republic and the States

What is the best way to deal with the position of the states in a federal Australian republic?

It would be extremely ‘anomalous’ should a state be allowed to seek its ties with the monarchy is Australia was to become a federal republic. A vote on the republic should be seen as a collective effort. If a state were to choose to retain its ties to the monarchy, under this proposal, it would be unworkable.

This submission also proposes (as with the removal of the office of the Governor-General) that such offices of State Governors should be removed and hence, the powers of the Governor would be shared between the Speaker of the House and the Premier of their respective states. The division of the Governors powers between the Speaker of the House and the Premier shall be similar to that to the President of the Commonwealth of Australia and the Speakers of the House of Representatives and the President of the Senate.
Criticisms of Alternative Models

This submission argues that all alternative models offered in the report by the advisory committee seek to preserve the ‘Governor-General’s’ office by replacing it with an Australia citizen who will become the Head of State. In other words, the models forwarded, suggest that the President should only be a symbolic figure. Currently, it is plausible to argue that Australians no longer identify with the Governor-General’s office. The question that should be raised is whether or not a President who is merely a Head of State would be highly identified by the Australian people.

Many have argued that a Head of State should be separate from ‘politics’, hence, the Head of State should not also be a Head of Government. One only has to look at previous appointments to the office of the Governor-General to understand the fact that this office despite its impartial intentions is highly politicised. It is plausible to argue that the selection of a Governor-General (or be it President) by the Prime Minister or Members of Parliament is a ‘crucial’ step in the political process (Mills 2002). In 1989, the Labor Government appointed a former Labor minister as Governor-General. Prime Minister Howard attempted to ‘depoliticise’ the role of the office by appointing a man of the church. However, the office only brought shame upon itself as it was rocked by scandals and allegations. Other appointments have been prominent High Court Justices and former military officers, however, the Australia people have struggled to identify with such personalities. A survey conducted by Newspoll concluded that only 2% of Australians know who our current Governor-General is (http://news.ninemsn.com.au/national/story_53928.asp). This is a shame the office of the Governor-General.

 ‘Depoliticising’ the office of the Governor-General (or a replacing president) is an extremely difficult task. Similar republican models have been tried without success in many states within the Commonwealth. Ken Handley (2003: 22-25) in an article in Quadrant discusses in detail the many problems one of which is the inability to ‘depoliticise’ the Office of the President. One good example is Trinidad and Tobago, where the office of the President of Trinidad was created to ‘symbolise the identity of all the people of the nation’. The office which was to act in ‘accordance with constitution advice’ and failed to do so, in effect, creating a political stalemate which lasted for two months. To merely replace the office of the Governor-General with an Australian Head of State can be an extremely dangerous ploy. Those who believe the office will be completely ‘depoliticised’ are living under an illusion.

Most if not all Australians are able to identify the Prime Minister of Australia. Evidence would suggest that the Prime Minister’s office has already begun to take many of the roles and responsibilities of the Governor-General. As mentioned before the Prime Minister was the one who opened the 2003 Rugby World Cup and attended to the victims of the Bali Bombings. The Prime Minister also chooses various awards including the Australian of the Year award. In addition, foreign diplomats and leaders would testify that they view Prime Minister of Australia as the representative of the Australia. The office of the Governor-General be it in a constitution monarchy or federal republic is both ineffective and unnecessary. Therefore, this submission argues that various ‘constitutional conventions’ should be legitimised by the fact that the President of the Commonwealth of Australia who currently is the Prime Minister assumes the symbolic role of the Governor-General. Australians deserved person who they can identify with. The Head of State of Australia needs to be both the leader of Australia and its representative both here and abroad. 

Furthermore, the administrative roles of the Governor-General are to be divided between the Speaker of the House of Representatives and the President of the Senate.

The model proposed is unique in that the President of the Commonwealth of Australia would be directly answerable to the Australia people by preserving our workable system of Westminster. It does not suggest an American style presidency yet the Australian electorate will still get a chance to vote for their President. It may be argued that Australians will have no choice in choosing their president, yet how do we choose our Prime Minister who is regarded as Australia’s most important political and in many respects symbolic figure.

Most importantly, however, this model seeks to preserve our existing democratic parliamentary system of Westminster. Essentially, the model that is being submitted does not change how government operates in Australia. The only proposed change that this report submits is that the office of the Governor-General be abolished. Hence, powers and responsibilities that were once ‘conventions’ would now be legitimised by the President of the Commonwealth of Australia (formerly known as the Prime Minister, Speaker of the House of Representatives and the President of the Senate.

Process of the Republic

Should there be an initial plebiscite to decide whether Australia should become a republic, without deciding on a model for that republic?

There is no doubt that most Australians prefer a federal republic. However, a plebiscite would legitimise the fact that Australians wish to see Australia become a federal republic in the foreseeable future. This submission proposes that the question the plebiscite should be:

‘Do you want Australia to become a Republic?’ Yes or No?

Should there be more than one plebiscite to seek views on broad models? If so, should the plebiscites be concurrent or separated?

A plebiscite on the proposed models of the republic can be a confusing task for the Australian public. As it was shown in the 1999 referendum, one of the pitfalls of the ‘yes’ vote was that many Australians simply did not understand the model that was being proposed to them. If a plebiscite was to occur, Australians will need to be fully informed by means of forums (both in urban and rural areas), mail outs, media advertisement and any means available. Also, the number of models proposed to the public should be a maximum of three. It is noted by this submission that most of the models proposed by the Senate committee and that of the Corowa Conference are models that suggest that the office of the Governor-General be kept and transformed into the office of the Head of State of Australia. The other model (which is not so prominent) is the direct election US-style presidency model. This submission proposes a model that abolishes the office of the Governor-General and transfers and divides all non-reserve and reserve powers to the Prime Minister, Speaker of the House of Representatives and the President of the Senate. It is proposed that a plebiscite on the type of model an Australian federal republic should adopt:

1. A model where the office of the Governor-General is not abolished and an Australian citizen would take that office as the Head of State of Australia (symbolic role only). There is no change to the parliamentary system.

2. A model where the office of the Governor-General is abolished and the powers of the office are transferred and divided between the Prime Minister of Australia (who will become President of the Commonwealth of Australia), Speaker of the House of Representatives and the President of the Senate. The Head of State will also be Head of Government (both executive and symbolic roles). There is no change to the parliamentary system.

3. A model similar to a US-presidency (both executive and symbolic roles). Change to parliamentary system and major constitutional change.

Should voting for a plebiscite be voluntary or compulsory?

Yes, Australians have always been in the political process of choosing their representatives. Australians should also be encouraged to be involved in a process that the most important constitution reform in the history of Australia.

What is the best way to formulate the details of an appropriate model for a republic? A convention? A parliamentary inquiry? A Constitutional Council of experts?

Initially, a plebiscite should be held to decide whether or not Australia should become a republic. The next process involved would be to narrow down the models which have been proposed by a multi-party parliamentary committee. As stated before, many of the models proposed are very similar and perhaps these models should be refined. This process should be the most cautious stage. Public forums should be held in both rural and urban areas to discuss possible models. A parliamentary inquiry will review the public’s opinion and refine the models if necessary. The committee will table a report to Parliament on the best models favourable by the Australian people. The next step is for Parliament to vote of the best three models it sees necessary in a republic. Parliament should consider the findings of public forums. A plebiscite will then be brought forward to the Australian people to vote for the best model out of the three. Once a model has been voted on, an elected constitutional convention should be held to draft and amend the constitution. A referendum will be held to term whether or not Australians finally accept the proposed model and constitutional changes. See Appendix A.

Final Note

I would like to reiterate the uniqueness and common sense that is encapsulated with respect to this model should it be implemented in a republic. This model does not change our political system nor does it change the way we govern this country. The only change this model is proposing is that the office of the Governor-General is to be abolished. One must accept that many of the powers of the Governor-General are now being assumed by our Prime Minister by ‘convention’ and hence, this model would merely legitimised these conventions.

It would be reasonable to conclude that our current Governor-General is only to be seen as a symbolic representation of Australia and the people that reside in it. One must beg the question, do Australians identify with this symbolic figure and would this identification be transformed should an Australian replace the office as a Head of State? This is the risk one must take if any of the models that suggest keeping the office were implemented. 

The ‘Australia election’ model places the powers (whether symbolic or administrative) of the Governor-General in those who matter most to Australia. Currently, most if not all Australians identify with the Prime Minister. Whether he/she is opening a major sporting event, presenting national awards or comforting Australians in a time of crisis, we all consider him/her as our national leader both symbolically and politically. 

Australians do not just want a republic with an Australian Head of State. Australians want a Head of State that they can identify with. Furthermore, foreign actors will appreciate the fact that the will be addressing Australia’s Head of State when they meet. Let’s create a republic that is unique and where our national identity can be evermore strengthened – a republic where all Australians can unite.

Appendix A
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