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[“Just as in a coral reef, the remains of previous generations constitute the physical protection of the species, so in Britain the fossilized heritage of the past gives checks and counterchecks to society, most strikingly in the vestigial, symbolic presence of the monarchy which commands a loyalty owing nothing to power.  Power must always be partisan;  it belongs to money or the military, to Republican or Democrat;  left or right, capital, labour or bureaucrat – to those in power.  To have a non-power above power seems to me to be the ultimate safeguard.”

 Yehudi Menhuin]

INTRODUCTION

I cannot speak directly to most of the specific questions posed in the Discussion Paper because the Terms of Reference are predicated solely on the assumption that the Australian people actually want a republic but only voted “No” in 1999 because the majority was not happy with the model.  As I disagree with this assumption, most of the questions are, for me, not applicable.  

This is regrettable, not only because the inquiry’s focus must necessarily be very narrow but because the Committee’s final conclusions cannot accurately reflect the opinions and wishes of the wider community.  

However, there are other comments that I wish to make, as follows:

2.
PRELIMINARY POINTS

1) Referral to Committee by Senate

The republican referendum was held in November 1999 and, as Committee members well know, the result was unequivocal.  All six states and one territory recorded a “No” vote – a total of 54.87% of voters against.  

Despite that emphatic response – and less than four years later – the Senate has seen fit to refer the whole matter to the Committee for further debate and inquiry.  In the circumstances, this is a monumental waste of public money, only serving to reinforce the widespread belief that pro-republicans seem unable or unwilling to accept that the majority of voters are comfortable with the current Constitutional Monarchy system.   Senator Stott-Despoja’s introduction of her Republic (Consultation of the People) Bill 2001, described in Endnote 5 of the Discussion Paper, while most admirable, must also fall into this “Why so soon?” category.

2) Timing of Referral and Publicity

I must question the reason for the draft Discussion Paper not being released until nearly six months after the referral by the Senate, i.e. just before Christmas – when most people are consumed with personal and work issues and have neither the time nor the interest to devote to such matters, particularly one which they see as having been convincingly dealt with already.

Bearing in mind that the inquiry is set to conclude on 31st March this year, and that most Christmas holidaymakers would not have returned to “normal” until February, the time available for the writing of meaningful submissions by the public has been extremely limited.  This is not at all helpful, I would suggest, if, as has been stated, the Committee wishes to “facilitate wide community participation in this inquiry”.

To make the situation even worse, there has been an almost complete absence of any publicity in relation to this inquiry.  To the best of my knowledge, the only mention in the media (in NSW) so far has been a very small item on an inside page of The Daily Telegraph on 7 December 2003 – again, at completely the wrong time of year and most probably missed by the majority.  

In the past, whenever the public has queried the lack of publicity (e.g. with the Inquiry into the International Criminal Court), such criticism has always been dismissed on the grounds that full information is available on the government 
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website.   In my view, that argument is clearly fallacious because, as the government well knows, not everybody has access to a computer.    

3) Committee members

With all due respect, I have to question the objectivity that the six Committee members bring to this inquiry as my understanding is that Senators Bolkus, Payne, Kirk, Stephens and Stott-Despoja are all avowed republicans.

I should have thought that it would have been preferable to have a 50/50 composition so that at least there is a perception of fairness and objectivity.  In a courtroom situation, any jury with such an obvious bias would be immediately challenged and dismissed.

SPECIFIC DISCUSSION PAPER ISSUES

1) Support for a Republic

In coming to the conclusion that “a majority of Australians now support the move to an Australian republic”  the author(s) of the Discussion paper (p.6) rely heavily on the results of two separate surveys:


- the first described in Endnote 3 as having been published “post-referendum” by the 
Australian Social Science Data Archive showing that “….just 24% of those interviewed favoured the retention of the current system”;


- and, secondly, in Endnote 6, a Newspoll survey showing that in July 2001, 52% of those surveyed were in favour of a republic.   

As no other surveys were referred to in the Discussion Paper, I must conclude that these were the only two relied upon, in which case the description of the polling as “recent” is misleading. 

But, quite apart from the fact that both these surveys now have only a historical value, no detail has been provided in either case, i.e. the number of questions or how they were framed;   the demographics including political leanings of the respondents;   or even the total number of respondents surveyed.  On this latter point, even if there were an unusually large number of, say, 2000 respondents, it is hard to accept that there could be any measure of accuracy if this were extrapolated over a population of 20 million.
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I therefore believe that little reliance can be placed on either of these surveys. 

Despite the decisive “No” vote in 1999, republicans delight in repeating that “everybody” actually wants a republic, the only impediment being that we can’t agree about the method.  I must disagree.  In reality, all the signs point to the fact that the Australian people have little or no interest in this matter, believing that health, education, defence and similar issues are far more important.  In fact, I would suggest that, particularly since the terrorist activities of 11 September, which served to jolt us all out of our complacency, the general public has become suspicious of any measures which might tend to undermine our current strong and independent constitutional system - a system which is the envy of most other countries in the world.
The Prime Minister got it right when he said that Australians generally had no passion for the republic debate, adding that people are far more interested in “day-to-day bread and butter issues”.

During the 2001 federal election campaign, when the referendum was still fresh in people’s minds, the need for change to a republic hardly rated a mention.  Daily Telegraph reporter, David Penberthy, reported that, in the course of the election road trips “not one of the 400-plus voters we interviewed, Labor, Liberal, Green, Democrat or Other, raised the republic as an issue which had any effect on their vote.”  (DT 28/12 01)    On the contrary, he claimed that critics of John Howard made a grave mistake when they repeated the absurd argument put forward by Paul Keating that Asia would never take us seriously unless we became a republic.  Even though, as Mr. Penberthy so succinctly remarks, Asians probably know less about our system than we do of theirs and in any case “Who gives a stuff what they think of us?”  

As regards this latter point, one frequently-heard argument in favour of changing to a republic is that we should do so to accommodate the needs of immigrants.  This might well appeal to all those who fawn over the politically-correct mumbo-jumbo of multiculturalism but I can assure the Committee that the average Australian is highly offended by such a suggestion.  In any event, many of those who migrate to our shores are escaping from a country with some form of republican government and choose to come here because of our democratic constitutional system, not in spite of it.  They do not want change at all and many migrants have expressed their outrage at the attempt to unfairly exploit or misrepresent them in the republican campaign.  
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Republicans would do well to understand that Australians do not appreciate being railroaded into anything – particularly, as in this case, a vote has already been taken.  Even pro-republican, Kim Beazley, when he was Federal Opposition leader,  realized that to try and force the issue could be counter-productive, saying that “the pace must be generated by the desire of the Australian people for change” (Courier Mail 7/10/00). 

2) Who is the Current Head of State? (Discussion Paper p.6)

The constant claim by pro-republicans that Australia’s Head of State is a “foreign queen” is incorrect, misleading and dishonest.  

Firstly, Queen Elizabeth is not a foreign queen, but is in fact the Queen of Australia and has been I believe since 1953 (Royal Style & Titles Act 1953 – introduced into Parliament by PM Menzies).   Those who are unable to accept this proposition should re-read the High Court decision in the Heather Hill case when Their Honours ruled that Australia is an independent country and that the Queen of Australia does not act as a foreign Queen.  In this case, it was argued that as the Queen of Australia is the same person as the Queen of the United Kingdom, swearing allegiance to one was the same as swearing allegiance to the other.  It is reported that, “(T)his argument was rejected by the Court on the basis that whilst physically it is the same person, Elizabeth II, they are ‘independent and distinct’ legal personalities.  This notion is known as the doctrine of the divisibility of the Crown which Justice Gaudron found to be ‘implicit in the Constitution’.”  (ACM News July 1999)

The Republican Movement, therefore, does little to encourage support for its cause by continuing to promote this fallacy of a foreign queen.

Secondly, we have not one but two Heads of State.  I have always understood that the Queen is our symbolic HOS, and the Governor General (the office of whom has been occupied by an Australian since 1965) is our constitutional HOS.  This understanding has been borne out by many others more knowledgeable than I. 

While pro-republicans stoutly refuse to acknowledge the fact, many times in the past, the Governor General has been publicly described as our Head of State.   For example, in his paper entitled “The Role of the Governor-General;  Our Australian Head of State” delivered March 1997, Sir David Smith, KCVO, AO, says:  “Even Paul Keating referred to the Governor-General as our Head of State in the very speech in which he announced in Parliament on 7 June 1995 his Government’s proposals for the republic.”  
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Sir David further points out:  “Even the media, so intent on pushing for the republic, use the description” – and then gives examples of how The Australian referred in 1995 to Mr. Bill Hayden, the then Governor General, as having “…made one of the most controversial speeches ever delivered by an Australian Head of State” and on the following day, the same newspaper stated:  “It is perfectly appropriate at this stage of our constitutional development that the Head of State address important issues of social policy.”

Later on, The Australian also reportedly referred to Sir William Deane, as Head of State.  As the Committee would know, Sir William was appointed by the Keating Government in 1996 and the Commonwealth Government Directory of that same year, defined the Governor-General’s role thus:  “Under the Constitution the Governor-General is the Head of State in whom the Executive Power of the Commonwealth is vested.”

As to the day-by-day role of the HOS, the Queen plays no part in the running of the Commonwealth Government other than carrying out a few duties such as appointing the Governor-General which, in any event, is done solely in accordance with advice from the Prime Minister.  It is the Governor-General who, in effect, performs all the functions of HOS, i.e.  a) those official duties which are consistent with the advice of the government Ministers, and (b) those other duties under the “reserve powers” provision.  

As Sir David Smith pointed out: “If ever Australians were reminded that Australia’s sovereignty was firmly located in Canberra and not in London, it happened when the then Labor-appointed Speaker of the House of Representatives asked the Queen to intervene in the 1975 dismissal and to restore the Whitlam Government.  Mr. Speaker was told by Buckingham Palace that the Australian Constitution placed all constitutional matters squarely in the hands of the Governor-General.”  

I submit that there can be no doubt at all that it is the Governor-General of Australia who is effectively the Head of State, and that Her Majesty is but a symbol and representative of the institution of the Crown.  

3) Effect of Change (Discussion paper p.10) 

I take issue with the words in the second paragraph of this section:  “Retaining the term ‘Governor-General’ has the advantage of being familiar and suggests that the change does not involve a major departure from Australia’s existing system of government.....” (my emphasis).
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I submit that “the change” would be a most radical departure from the current system and it is this point which causes the most concern to those who have taken the trouble to inquire into the full ramifications should Australia become a republic.

Prior to the referendum, many questions were directed at the Australian Republican Movement (ARM) whose responsibility it was to inform the general public, openly and honestly, about all aspects of a republican system.  No such openness or honesty was forthcoming.  I personally sought clarification from the ARM on several issues but no reply was ever received and I am aware of many others who were similarly ignored.  

From the beginning, the ARM put out a great deal of very misleading half-truths and refused to answer any in-depth questions, thus avoiding any adverse publicity which might have been generated if people were allowed to delve too deeply into the effects of a republic.  For example, people were encouraged to believe that only minimal changes would need to be made to the Constitution, i.e. merely remove all reference to “the Queen” and “the Governor-General” and substitute “President”.  Such a suggestion is grossly misleading.  I understand that the true situation is that the Constitution would require major amendments with an estimated 1360 words taken out and approximately 2500 words added or, to put it another way, at least 72 sections of the Constitution would need altering and at least 10 new sections added.  None of this can be described as either minor or cosmetic and, as the ACM has said, no-one can safely predict “how these many changes will affect our whole system of Government, parliament, the courts or the country”.  

No response was ever forthcoming to the question in relation to what happens in a republic to all the land vested in Crown title.  I am aware that one lawyer asked the question:  “What will happen in a republic when three quarters of the land mass of Australia, currently held as pastoral leases, is retired from leasehold and the title must return to a Crown that no longer exists?”  To my knowledge, no answer has ever been given – possibly because the pro-republicans themselves have never taken the trouble to consider it.   This point alone surely deserves to be fully researched and debated before any major decision can be made about Australia’s constitutional future.  

Nor did the Republican Movement ever seriously address the difficulties that would arise with the States, bearing in mind that Her Majesty is not only Queen of Australia but also Queen of NSW, Victoria, South Australia, Queensland and Tasmania.  Some States require a referendum to be held before their Constitutions can be changed and some do not.  As many informed people have pointed out, however unlikely it is just conceivable that even though, federally, Australia might become a republic, there would be nothing to prevent any given
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State from retaining the Constitutional Monarchy system.  Surely an unworkable and ridiculous situation!

One is therefore left with the distinct impression that the ARM - for whatever reason - is so determined to push the republican barrow that they are not willing to enter into any in-depth or intellectual discussion of the finer points that would in all probability work against their cause.  My guess is, however, that, unless or until the ARM is prepared to do so, the majority of Australians will never blindly vote “Yes” in any future referendum on the subject, remaining, as they do, deeply suspicious and cynical about a change they see as being nothing less than a grab for absolute power.    

4) Method of Selection of President

Even if the interpretation of the polling is correct and the majority of people do indeed want a republic, there are a great many problems to be overcome – not least of which is how to secure agreement on the method of selection of a president.  It is this particular hurdle, I believe, which will make it virtually impossible to attain a “Yes” vote in any future referendum, bearing in mind that it will require the very high level of agreement (the majority of people in the majority of states and a majority overall).   

Taking out of the equation all those who are against a republic under any circumstances, one is left with republican supporters who can be roughly divided into three different groups:  those who want a president appointment by parliament;   those who want a directly elected president; and those who prefer a college-type appointment.  

As mentioned before, the assumption has been made that the referendum was lost because even many of those who support a republic voted “No” because they did not agree with the proposal that the president should be appointed by a two-thirds majority of Parliament. 

While nobody knows the exact reasoning behind any individual’s decision to vote “No”, it is undoubtedly true that a great many people were against the proposed model.   I do not believe that any proposal which gives the ultimate selection authority to politicians would ever succeed.  As one voter expressed it prior to the referendum:  “When Australians vote ‘no’, as I think they will, it will be because true republicans will be determined not to put at risk the fundamental democratic principle that all of those who are to govern on behalf of the people, including the head of state, should be chosen by the people.”  
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But, it is also quite apparent that if the proposal were to be made that the president should be directly elected by the people, a great many republican supporters would vote against this method.  For instance, the Premier of NSW, has made it clear on more than one occasion that he could never countenance direct election and would only support a government-elected president.  

The reason for this seems clear enough.  Professor David Flint, National Convenor, ACM, said:  “….one of the most prominent republicans Greg Barns…….called for State Governors to be directly elected by the people.  The state premiers ran a mile.  None of them was silly enough to want a politician above them.  Especially one with a bigger mandate than theirs!  The now republican newspaper the Sydney Morning Herald denounced the proposal as an ‘ARM no-brainer!’.”   

Former Governor-General, Sir Zelman Cowen, is also against a ’people’s’ president.  He is reported as saying that a directly-elected Australian president could challenge the Prime Minister and undermine the nation’s parliamentary system.  

As none of these three main groups of republicans appear willing to compromise, for this reason alone it is highly improbable that any future referendum will ever be carried in the affirmative.

5) Method of Dismissal of President (p.11 Discussion paper)

Under the model put to the 1999 referendum, the method of removal of the president was “by an instrument signed by the PM”, which would have instant effect.

Republican supporter and Clerk of the Senate, Mr. Harry Evans, best summed up the public’s attitude to this when he said:  “The suggestion that the head of state could be dismissed by the Prime Minister at the stroke of a pen with no safeguard except a possible ability of the House of Representatives, which the Prime Minister usually controls, to discuss the matter, is the most ridiculous Constitution alteration proposal I have ever heard.  It has been well pointed out that no other republic has such an arrangement, the reason being that no other country has been so misguided as to adopt such an obviously unbalanced arrangement.” 
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CONCLUSION

The continual resurrecting of the republican debate takes up much valuable time and energy on the part of our politicians not to mention the expenditure of taxpayers’ funds – all of which would be much better spent in more important areas.  While it would never be possible to have any concrete guarantees, I submit that until it can be conclusively shown that Australia would be better off as a republic, this whole issue should be shelved, at least for the time being.

It has been said many times before that becoming a republic would not assist the economy, reduce unemployment, eliminate poverty, reduce the national debt, enhance overseas trade or provide any comfort with regard to international security.  On the contrary, the changes to our Constitution would cost a great deal and in all probability reduce our national stability and political democracy.  And, whereas our Governor-General is apolitical and independent, any elected president would merely be just another politician – with or without specific party membership.

Many supporters – particularly those from the ranks of the ALP - seem to think that situations such as the dismissal of the Whitlam Government in 1975 would not occur under a republic, describing that event as a ‘crisis’.  They should be reminded that the Governor-General’s decision to dismiss the government of the day was subsequently upheld by the people who showed their approval in the biggest election landslide in Australia’s history under our current democratic constitutional system. 

In any case, if the republic is to have any hope of success in the future, my strong recommendation is that nothing will ever be achieved until those in the republican movement are prepared to show their true colours by circulating full and frank information, instead of the half-truths to which we were subjected in 1999.  And, further, that a public education campaign should be undertaken in constitutional matters and civics, as previously planned by Kim Beazley.  It is, after all, foolish in the extreme to expect any kind of honest result if the people are being asked to vote on an issue about which they know little or nothing.

When the referendum was defeated, the prime mover in the republican debate, Malcolm Turnbull, did himself and “the cause” a considerable disservice when he said that the Prime Minister had broken the nation’s heart.  This I saw as being not only patronizing but very insulting as he seemed to be inferring that the people of Australia are incapable of making up their own minds on this issue and were consequently meekly following some imagined direction from Mr. Howard.  
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Perhaps all republicans and self-interest groups would do well to recall the actual words of the Prime Minister in 1998 and reflect upon them - words which were mocked by some but heartily endorsed by the majority on both sides of the political fence: 

“The more one tries to simplify the case for change, the more it becomes complex and confusing, and the more it threatens the very freedoms that those who sincerely advocate change are trying to enshrine.  The more one argues for an independent nation, the more one realizes that we have been independent all along.  The more one seeks an Australian head of state, the more it becomes clear that we have had one for years.  The more one seeks to empower the Australian people, the more one understands that we are already amongst the most sovereign human beings on earth.  The more one tries to prove that an Australian republic is ‘desirable, irresistible, and inevitable’, the more one realizes that it’s really none of these things at all.  And the more one seeks to radically change this country, the more one appreciates that it’s not really worth the risk.  My foremost desire is to let the Australian people be heard on this important issue.  The Australian Constitution belongs to them and it is not up to republicans or monarchists…to put words into their mouths or make up their minds for them.”  (Canberra 1998)
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