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            SELECTION OF AN AUSTRALIAN HEAD OF STATE

                       SUBMISSION TO SENATE INQUIRY ON THE REPUBLIC
                                                          PREAMBLE
This submission recognises the importance of the role of the Head of State in a parliamentary democracy such as Australia where the system of government, rule of law, traditions and conventions are the outcomes of a long history of monarchy, both absolute and constitutional, and of a gradual shift of power from the monarch to the people over many centuries. The Head of State should be much more than a ceremonial encapsulation of the people, important as this role may be. As well as having the “right to be consulted (by), the right to encourage and the right to warn the government of the day” as conferred by Walter Bagehot on Queen Victoria in 1867, the Head of State must have sufficient power to act with wisdom and in accordance with the Constitution should constitutional crises arise in order that effective government will continue. Persons having the necessary attributes to perform the duties and accept the responsibilities of the Head of State of Australia are rare. The process by which the Head of State is selected must therefore be designed so as to provide the best possible outcome. Options for the components of a strategy designed to achieve these ends are discussed in the following Sections. 
The Submission addresses the following Questions included in the background paper provided by the Senate:

Nos. 1/2/3/4/5/7/8/9/10/11/12/14/15/16/17/18/19/20/21/24.
With respect to Question 13, the body of the Submission refers to “Head of State” except where direct a quotation is involved. This term is preferred because some regard “President” to be redolent of the USA at one end of the scale or “banana republics” at the other and because “Governor General” is thought by some to be a reminder of our colonial history. Personal order of preference is Head of State – Governor-General – President.
With respect to Questions 26 and 27, I consider that there should be a single two-tiered plebiscite.

Proposition 1 “ Republic” or “Status Quo”?
Proposition 2  In the event of there being a majority Yes vote for  a Republic  in

                        Question 1, which of Model A or Model B would you prefer? 
With respect to Question 28, voting must be compulsory.

With respect to Question 29, there should be at least two, not one, models formulated in complete detail before holding a plebiscite, preferably by a Constitutional Council of Experts.

With respect to Question 30, the only way to move towards an Australian Republic is to prepare at least two competing models in complete detail, subject them to protracted public scrutiny and debate and fine tune them accordingly. It is only in this way that the Australian people can be properly informed and educated before voting in a plebiscite and/or a referendum.
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                                                            SECTION A

​       LEGISLATIVE AND CONSTITUTIONAL ROUTES

The “fathers of Federation”, some of whom were true statesmen as well as politicians, were determined to get the best possible deal for their own States to be, both then and in the future. They therefore made it very difficult to change the Constitution by the construction of its Section 128. This allows amendments to be made only through a referendum in which there is a favourable vote by a majority of voters and in a majority of States. Increasingly, the Constitution is seen to be out of date. Many of the decisions made in the 1890s about provisions of the Constitution are unduly restrictive, inappropriate or unworkable in today’s Australia. 

For this reason, it would be unwise to include in the Constitution more provisions which future generations may wish to amend. Australia has progressed far since 1901. In particular, the nation now has, in the parliament, a competent and experienced legislative body. It would therefore be sensible, if at all possible, to use federal legislation instead of constitutional amendment to establish those provisions that may need to be altered in the future to suit changing circumstances.

This course of action would not be unconstitutional. For example, as discussed in Section D, in the event of a Yes vote at the 1999 referendum, the Government was proposing to set up a Committee to nominate candidates for the office of Head of State by this very legislative route as opposed to amending the Constitution which, at present, is silent on this matter.
For example, Federal Legislation could be prepared for:

(i) The establishment and role of a Head of State Nominations Committee, should there be one.

(ii) The qualifications, qualities, term of office and remuneration of the Head of State.

(iii) The process for dismissal of the Head of State (See Section F);

(iv)   A direction that the Senior State Governor should act in the place of

the Head of State in the case of absence or suspension. This is not mentioned in the Constitution but is the current practice. (Such a provision may need changing in the not unlikely event that a State eliminates the position of Governor.)

A major concern is whether the Head of State should be “appointed” or “elected”, using these terms in the broadest sense. The decision on this matter must be incorporated in the Constitution but the process of either appointing or electing the Head of State can be embodied in legislation which must, of course, be passed by both Houses of Parliament. The amendments to the Constitution, which must be passed by a majority of voters and in majority of States, would then be limited to the following:

(a) Removal of all references to the Queen and the Governor-General and replacement with “Head of State”. 
(b) Removal of all references to the Crown and replacement with "the Executive Government of the Commonwealth”.   

(c) Removal of Sections 2, 3 and 4 of the Constitution which deal with the delegation of powers from the Queen to the Governor-General, Sections 58, 59 and 60 which permit the Queen to disallow any law within twelve months of its enactment, Sections 61 and 63 which vest the powers of the Commonwealth in the Queen, Section 64 which gives the Governor-General the power to appoint Ministers, whereas it should be the Prime Minister, and Section126 which authorises the Governor-General to appoint his or her deputies;

(d) Inclusion of a new Section 61 in Chapter 2 of the Constitution,              

which deals with the Executive Government, as follows: (See also Section H)       

1. The executive power of the Commonwealth is vested in the Head of State and is exercisable on the advice of the Federal Executive Council, the Prime Minister or other Ministers, or persons acting with their authority and extends to the execution and maintenance of this Constitution and of the laws of the Commonwealth.

2. The Head of State shall possess the following powers which

      may be exercised without, or contrary to, ministerial advice.

i) The Head of State shall appoint as Prime Minister the person whom he or she believes is most likely to form a Government which will have the confidence of the House of Representatives.

ii) The Head of State shall dismiss from office a Prime

           Minister who has lost the confidence of the House of

           Representatives and has failed to resign, unless the 

           Prime Minister has advised and secured a dissolution

           of the House of Representatives. 

iii) The Head of State may refuse to dissolve the House of Representatives on the advice of a Prime Minister who has lost the confidence of the House of Representatives or has not yet gained it.

iv) The Head of State may summon a session of Parliament. 

v) If the Government of the Commonwealth is breaching the Constitution or persisting in other unlawful behaviour, the Head of State may dissolve the House of Representatives or dissolve the House of Representatives and dismiss the Prime Minister. In the event of a Prime Minister being dismissed under this sub-section, the Head of State shall appoint as Prime Minister the person whom he or she considers best suited to serve the interests of the Commonwealth, pending the outcome of a general election for the House of Representatives.

vi)      The exercise of the powers as set out in this Section shall not be examined by any court.
(e) Inclusion of a new Section 63 as follows:

The Head of State shall be appointed as Parliament provides or be elected by the Australian people, as the case may be. The nomination, qualifications, process of appointment or election, as the case may be, remuneration and dismissal of the Head of State shall be as Parliament provides are to be enacted in Federal Legislation; 

(f) 
Amendment of Section 68 to provide that the effective command of the naval, military and air forces of the Commonwealth is vested in the Federal Executive Council; 

g)       Appropriate changes to the Oath of Allegiance. 

 (i)     Selection of the Head of State
As part of the process leading towards the appointment or election of the Head of State, Federal legislation could be enacted to provide a method of choice instead of leaving it solely to the Prime Minister, as at present. The Queen would then be informed by the Prime Minister of the people's choice. It would not be possible to codify the powers of the Head of State as they are now embedded in the person of the Queen and cannot be removed until she is no longer the Australian Head of State. However, the process of selecting the Head of State is not mentioned in the Constitution and can therefore be enacted through legislation. This legislative process would also have the advantage of providing a trial and illustration of methods of eventually selecting the Head of State.

                                                    SECTION B  

                     PROCESS FOR SELECTION OF THE HEAD OF STATE

As discussed further in Sections C and D, there are two distinct processes which would be essential components of any non “Prime Minister’s choice” method of appointing a Head of State, the first being the nomination of suitable candidates and the second, the selection of the Head of State from those nominated. It seems clear, both from the results of the Referendum and the attitudes of major political parties, that these processes should ideally result in the appointment of a person who is, as far as reasonably possible, free of a significant recent political alliance or allegiance to some other major pressure group. Such a person could then be regarded as an independent and impartial representative of the people who is able to articulate its mood, conciliate in the parliamentary arena and, if required, to act in accordance with the Constitution so that effective government is maintained.

The problem of preparing such a process has faced many nations, both Commonwealth and non-Commonwealth, with a variety of solutions. The solutions are different because the countries are different and not one of them can be applied without modification to Australia. They are, however, indications of that which can be done but not necessarily what should be done. The Australian situation is unique, the solution will therefore have to be unique and should not be rejected because it is so.

                                                          SECTION C

                                         NOMINATION OF CANDIDATES

The “bipartisan “model that was defeated at the referendum and is now generally referred to as the “Selected by a 2/3 majority of the Parliament” model, approached the nomination problem in the essentially sound way of having the nominees for Head of State proposed by the people with their number then being reduced to a short list by a screening committee. This committee was to be made up of politicians and community representatives. The actual selection and endorsement of the successful candidate was then to be carried out by politicians without any further involvement of the people. The nomination component of this process was criticised on the grounds that the people would be likely to put forward so called celebrities, that the decisions of the committee would be manipulated behind closed doors by its politician members so as to propose a “politicians’ short list” and that the screening committee would be too large to work effectively.

Furthermore, the then proposed new Section 60 of the amended Constitution stated that “After considering the report of a committee established and operating as the Parliament provides to invite and consider nominations for appointment as President, the Prime Minister may, in a joint sitting of the Senate and the House of Representatives, move that a named Australian citizen be chosen as the President.” The citizen so named (who would not have to be one of those nominated by the people and selected by the committee) “would become President should the Leader of the Opposition second that motion and a two-thirds majority of the total number of the members of both houses then endorse the Prime Minister’s nomination.” There would appear to be plenty of opportunities during this process for the Prime Minister to sideline the Committee's recommendations and/or to twist arms so as to have his or her own choice appointed.  

In defence of this model, it is reasonable to suggest that, just as occurred at the Constitutional Convention, those on the Committee would take very seriously their probably once in a lifetime opportunity to contribute something of such significance to the nation and would be unlikely to do anything other than to propose the most worthy candidates from those nominated by the people. Who of them, politicians or otherwise, would want to be saddled with the accusation of having proposed a nonentity or a potential failure as Head of State?   Furthermore, the essence of the Committee’s deliberations would probably be leaked in spite of any efforts to the contrary and analysis of talk-back radio, internet chat groups and letters to newspapers, apart from the inevitable polls, would indicate who, in the opinion of the people, should be on the short list, quite independently of the Committee’s findings. That is, there would be a de facto external reality check on the reasonableness of the Committee’s recommendations.

Two possible procedures for nominating candidates for Head of State are discussed in this paper, one being a modified version of that proposed in the model defeated at the Referendum and the other being based on an involvement of voters and politicians at the State/Territory level. These procedures are discussed in turn as follows.

(i) Modified Bipartisan Model Procedure for Selection of Candidates

In order to be ready in the event of a Yes vote at the referendum, the Attorney-General drafted a draft “(Presidential) Governor-General Nominations Committee Bill 2000” which indicated the Government’s thinking on how a 32 person Committee to select the short list of candidates for the office of Head of State would have been established.  The draft bill stipulated that eight Commonwealth Parliament members would be appointed by the Prime Minister on a relative political party strength basis, that eight State/Territory members would be nominated by their respective Parliaments but appointed by the Prime Minister, one from each State Parliament and Territory Legislative Assembly and that sixteen community members would be appointed.  No selection criteria were stipulated except that the candidates for the office of Head of State could not be serving politicians. The Committee would be disbanded after its recommendations were made and established anew as may be required.   

The number of 32 committee members is the outcome of having a Parliamentary appointee from each one of the six States and two Territories, matching them with an equal number from the Commonwealth Parliament, allocated on the basis of the representation of political parties and then matching these 16 politicians with an equal number of community members to be selected by the Committee of the Order of Australia. No mention was made of selection criteria for members of this Committee, apart from that they must be half male and half female in number.

Overall, this Nominations Committee proposal would seem to be reasonable – the Prime Minister would only be able to directly influence the selection of those Parliamentary members from his own party, say three or four in number – there would be adequate representation of the States and there is at least some concession to diversity in that half of the members must be female. As there would be no control over the gender of the politician members, this could present the Committee of the Order of Australia with having to nominate up to 16 female community members!

 The use of the Committee of the Order of Australia to select the community members could be questioned.  This Committee is nineteen in number, has an independent Chair and couple of ex officio members such as the head of the armed forces with the rest being either senior public servants from the States and Territories or citizens nominated by the Commonwealth Government. The Committee should certainly be more aware than most of people of possible Head of State calibre.

 (ii)  Nomination by the People

.

In endeavouring to avoid both the nomination of “celebrities” and opportunities for politicising the office of Head of State, a nomination by the people process could make a start by specifiying that nominations may come only from Australian citizens of voting age. From then on, the process becomes difficult to define. For example, each nominator could be required to submit as part of the nomination, say 200 words as to why the nominee would make a good Head of State and each nomination would need to be authenticated by being signed and witnessed as if it were a statutory declaration. These requirements could reduce the number of frivolous or inappropriate nominations. They could also prevent the common lobby group petitioning practice of distributing duplicated letters or forms espousing some cause requiring only a signature on a petition or a signed form letter to be valid which, for example, could be used by a political party or even Hell’s Angels to gain significant support for a favoured candidate.

Here again, the draft (Presidential) Governor-General Nominations Committee Bill 2000 comes to our aid. It required that “any Australian citizen or group of citizens may nominate a person for “Head of State” and, “that a nomination must be accompanied by the nominee’s written consent to be nominated and a written statement in support of the nomination including a statement indicating whether the nominee is qualified to be chosen as (Head of State) and any other information or material required by the Committee.”

The next stumbling block could be how many valid nominations would be required for a candidate to make a short list. In this regard, it must be recognised that the internet and email would make it easy for any political group, organisation or pressure group to arrange for a sufficient number of valid nominations to be submitted for a candidate of its choice.

Again, the draft Nomination Committee Bill 2000 provides a solution of sorts in that it makes no mention at all of any minimum number of nominations criterion. It has only one thing to say about the Committee’s procedures - each such Committee “may determine its own procedures.” This means that there would be no minimum number criterion although, in practice, a large number of nominations for a worthy candidate would surely have some influence on the Committee’s decisions.

(iii)  Operation of the Nominations Committee

In the operation of any committee, the positions of Chair and Secretary are critical to its success. The main task of the Secretary would be to synthesise the Hansard type record of each session’s deliberations to form minutes to be approved or amended before moving on, just as occurs with any other committee. In this regard, the draft Nominations Committee Bill 2000 states that “The Prime Minister must appoint one of the members of the Committee as the Convenor of the Committee” but it makes no mention of the position of Secretary. Presumably the most senior of the appointees from the Prime Minister’s party would be appointed as Convenor. There should be a Secretary appointed, preferably from the community members. He or she would be assisted by staff from the Australian Public Service, provision for which is made in the draft bill.      

The Committee may need to have a short set of guidelines to assist in selecting worthy candidates apart from the proviso in the draft Nominations Committee Bill 2000 that “the Committee must consider the diversity of the Australian community and the ability of the nominees to command the respect and support of the Australian community.”

The bipartisan model required that candidates should not be a “serving politician” but the draft “Constitutional Alteration Bill 1999 stipulates that “the person who may be chosen as (President) Governor- General must not be a member of the Commonwealth Parliament or a State Parliament or Territory legislature or a member of a political party”. This is not to say that such a person could not be legitimately nominated or considered by the Nominations Committee. Certainly, the Head of State should not be a member of a political party when in office but previous political experience could well be an advantage as it has been for several former Governors- General. Any such nominees should be obliged to resign from his political position and party should he or she become a named nominee for the position of Head of State .The candidates should, if required, disclose political affiliations to the Nominations Committee as well as any other involvements which may be relevant – the Melbourne Club, a church, a union or whatever else there may be which would help in providing an overall picture of what manner of person is the candidate.

The procedures of the Committee should be such that its political appointees would be encouraged to behave as little as possible as politicians and more as representatives of the people, as the community members may be more naturally inclined to do. 

The draft Presidential Nominations Committee Bill 2000 left the selection procedures to be determined anew by the Committee itself, each time a Committee is convened. This provision should be modified because there should be some consistency in methodology from committee to committee and hence from appointment to appointment and because new committees should be able to learn from the difficulties, mistakes and successes of their predecessor, a process which would be assisted by Committees all working within the same guidelines.

The voting procedure included in the Nominations Committee Bill required that “questions must be decided by a majority of the votes cast by the members present and voting, with the Convenor having an ordinary and casting vote.” This process should be secret in order to encourage all members, and particularly those who are politicians, to vote according to their personal views as to who would make a good Head of State and not according to some party or State agenda. The Constitutional Convention is a case in point where the public voting process seemed to have elicited unwarranted grandstanding and political behaviour from some members, both appointed and elected.

The Committee should recommend a maximum of, say, three or four candidates whose names would be made public at the same time as they are made known to the Prime Minister. In some contrast, the combined outcome of the draft Nominations Committee and Constitutional Bills would be that:

“The Committee gives to the Prime Minister a written report on the nominations received including a short list of nominees whom the Committee considers the most suitable candidates to be appointed as” Head of State. “After considering the report, the Prime Minister shall, in a joint sitting of the Senate and the House of Representatives, move that a named Australian citizen chosen from the short list of five persons provided by the Nominations Committee be appointed as (Head of State). If the Prime Minister’s motion is seconded by the leader of the Opposition and affirmed by a two-thirds majority of the total number (of both Houses), the named citizen is chosen as (Head of State)”

Therefore, there would be no public declaration of the short list of candidates. This would certainly protect the unsuccessful candidates from embarrassment and therefore from not wanting to be nominated in the first place. Both of these outcomes have merit but would it not be better from the people’s point of view to know how the Prime Minister’s choice compared with their own?

 (iv) Federal Procedure (State/Territory Involvement)

In order to capture wide national interest in the critical process of nominating candidates for the office of Head of State and to increase the likelihood of gender and other diversity in those nominated, a two-tier nomination process could be followed. This would recognise and parallel the Australian Federal system and provide a strong incentive for cooperation between Commonwealth, State and Territory governments. It would involve the following steps:

1 The simultaneous appointment of separate Commonwealth, State and Territory Nominating Committees representing their respective communities.

2 Each Committee would be selected by a group comprising the leaders of all parties having at least five members sitting in the State or Territory parliament concerned.

3 Each Committee would comprise ten members having, as far as possible, an equal number of males and females.

4 Each Committee would select its own Chair and Rapporteur.

5 All Committees would work according to a common set of guidelines setting out criteria for nominee suitability, community representativeness and operating procedures.

6  Each State and Territory would receive nominations for the office of Head of State and select from them up to a maximum number of nominees relative to the size of its electorate, but with a maximum of two nominees for those States or Territories having electorates of 500,000 or less. If all States and Territories were to nominate their maximum entitlements, this would mean that 30 nominees, ranging from two to eight per Territory or State could go forward to the Commonwealth Committee. An alternative to this procedure would be to recognise the historical over-representation in terms of population of the smaller States in the Senate and to have the same representation from each of them, say a maximum of four nominations from each State and Territory. This would mean a maximum of 32 nominations going forward to the Commonwealth Committee. These nominations would not be made public.                                                                                                                       

7 The names of the nominees thus selected together with information relevant to their suitability for appointment to the office of Head of State would be submitted to the Commonwealth Nominations Committee.

8 The Commonwealth Committee would then select a short list of three or four from all the State/Territory nominees. This list would be made public.

9 These nominees would then either stand for election as described in Section D or have one of their number appointed as described in Section E.

Subsidiary aspects of this nomination process are as follows:

10 Best practices as applicable in professional and other spheres as are used in the nominations for prestigious awards should be used.

11 Nominators could be either individuals or organisations. In either case, at least five people would be required to make a nomination with each person stating in what capacity and over what period of time they have known the nominee and why they believe he or she meets the previously publicly announced selection criteria for the office of Head of State. Alternatively, the same procedure as described in Section C (i) could be adopted.

12 Each nominee would be required to agree to stand for selection and, if successful, for election, offer evidence of suitability for the office of Head of State and agree to further responses to the Committee in person and/or in writing, if so required.

13 Suitable authentication by statutory declaration would be required from both nominators and nominees.

14 Nominees would be able to withdraw their nomination at any time up to the announcement of the final short list by the Commonwealth Nomination Committee.

                                                                                                                                          In advance of this process, (Steps I-9 above) or that described in Section C (i), an extensive publicly funded information campaign concerning the role of the Head of State, what would be expected of a successful nominee and the nature of the nomination and selection process would be necessary. A rigorous and well explained process should reassure both parliamentarians and the people that it will increase the opportunity for democratic participation in the selection of the Head of State without compromising the integrity of the Australian version of the Westminster system.

This process could be considered by States and Territories for use in the selection of Governors or equivalent office-holders, either in conjunction with the selection of a Head of State or separately. It could also be implemented by the States before being adopted nationally.

Comment

This process would be very complicated, time consuming, difficult to explain and is therefore not worth pursuing. 
(v)  State/Territory Only Nomination

A variation of the Federal procedure would be to have each State/Territory Committee  propose  three/four candidates to the Prime Minister and the Leader of the Opposition and not to a National Committee. Three would be selected by the Prime Minister and the Leader of the Opposition with the Head of State to be then determined by a vote of all members of Parliament.

Comment

Still a very complicated process.

                                                          SECTION D

                                        DIRECT ELECTION METHOD

Any form of direct election is anathema to those who believe that this process will necessarily lead to the adoption of the American Executive Presidential system and election method and a Head of State so elected having an independent power base from which to challenge the Prime Minister. However, the fact is that the combination of an elected Head of State and the Westminster type of government has been made to work with reasonable success elsewhere.
(i)  Irish Version of Direct Election

.

The Irish direct election method of appointing a Head of State is the most relevant to Australia in terms of inherited concepts of law and parliamentary democracy and the problem in common of replacing a British monarch with a home grown Head of State. It is set out in the Irish Constitution which dates from 1937 and has been successful in  operation. Its principal architect, Eamon de Valera, opted for the Irish President to be elected by the people but contrived that candidates for the position would be nominated by groups of serving party politicians so that the successful candidate would not become a latter day Michael Collins having his or her own political power base.

Nomination is either by “not less than twenty persons, each of whom is at the time a member of (one of the two houses of parliament) or by the councils of not less than four administrative counties.” In addition, “former or retiring Presidents may become candidates on their own nomination, but only once.”  In practice, the only candidates having any real prospects of becoming President are those nominated by the two major political parties. 

In order to make doubly sure that the President does not have “power of the people support, the Irish Constitution provides that the President’s actions can only be performed “on the advice of the Government”. That is, even though the Irish President is elected by the people, Ireland is very much a “politicians’ republic”. Nevertheless, it is a model that could be used in Australia, for example, with the Parliament proposing three candidates by some method with the Head of State being then selected by a vote of the people. Certainly, the way in which the Irish Constitution constrains the President to ensure that he or she does not challenge the Prime Minister should be emulated by a careful “codification” of the Head of State’s powers.

(ii) Other Direct Election Models

At the other end of the scale, the French directly elect their President and then indirectly elect their Prime Minister through he or she being appointed by the President. Almost equal status attaches to both positions so that stalemates can occur. This has had the probably unintended result of the French bureaucracy becoming very strong in order to keep the country running.

In between these two extremes, there is a wide range of solutions in operation throughout the world which should be studied to see how they work in practice and how they can be manipulated and to assess the extent to which they may be applied in Australia. 
For example, the Constitutions of countries such as Poland, Lithuania, Latvia, Estonia, Finland, the Czech Republic and Ireland include a several combinations of methods of nominating candidates for/selecting a Head of State by the people/by the Parliament. Each one of these “living experiments” should be studied to see how they work in practice in order to provide guidance in formulating a preferred model for selecting the Australian Head of State. 

We should be able to learn from and perhaps do better than these examples. In particular, the Irish experience may indeed show that an elected President and the Westminster system can be made to go hand in hand but our situation is different in that Australia is a federation of formerly separate colonies and has, unlike Ireland, a powerful upper house of parliament. Our own and possibly unique solution will therefore be required.

(iii) Democracy and Direct Election

Perhaps “real democracy “may be gaining public favour. An article by Laurie Oakes in The Bulletin of 9 November, 1999 referring to one in The Economist in 1993, suggested that there is a world wide trend for the people’s conception of what democracy means to be moving from a representational to a more direct mode, that is, for the people to have more say in the way in which their country is run as opposed to marking a ballot paper once in a while and then leaving it all up to the politicians. The success of the “politicians’ republic” ploy at the Referendum, the increasing election success of independents and minority parties and the move away from lifelong adherence to one political party are Australian indications of this trend. Better communications and information dissemination and more widely shared and higher standards of education are enabling countries to act more like the small Athenian city state where real democracy was first (and probably last) practiced. (See insertion)
As a move in this direction, the names of the Nomination Committee’s selections  should be made public without prior reference to the Prime Minister. The method of selection of the nominees described in Section C should go a long way towards ensuring that the successful candidate would be unlikely to be able or willing to marshal popular support and challenge the Prime Minister in any material way. As discussed in Section G, a further safeguard would result from the Constitution being

amended to include what should be there in any case, that is a better definition of the respective responsibilities of the Head of State and the Prime Minister by means of the codification of the “reserve powers.”

The election of the Head of State should be on a preferential basis. It can be said that a “first past the post” basis should be used in order to prevent any possibility of deal-making between the candidates. However, the preferential method is favoured because first past the post can result in the election of a candidate who is least preferred by the majority and because it is consistent with the way in which other political elections are held in Australia. In addition, there can be worthy as well as unworthy deal making. In any event, deal making, either worthy or unworthy, would be made difficult by holding the election as soon as practicable after the announcement of the nominees. No more than four weeks should be the target.

In order to avoid the election of the Head of State becoming anything like that of the presidential election in the United States, the only advertising permitted should be that funded and issued by the Commonwealth Government and be strictly confined to each nominee’s career, background and beliefs, with particular emphasis on aspirations for the future of Australia, this to be prepared by the nominees. In addition, a limited and equal number of press, TV and radio interviews of each nominee would be permitted, again funded solely by the Commonwealth Government. 

Press speculation and editorial endorsement or condemnation, polls and the like would, of course, be inevitable but hopefully muted by the short time proposed between announcement of the candidates and the election. Further thought is required as to the extent to which advertising factors could interfere with the “purity” of the nomination and election processes.

(iv) Arguments Against Direct Election

The principal arguments against direct election, apart from its cost, were given by Prime Minister Howard in the first address to the Constitutional Convention of 1999 in which he said:

“It is hard to see how the Australian version of the Westminster system, given the Australian political culture, can be reconciled with the direct popular election of a president. Such a process would inevitably create a rival power centre - and I mean a political power centre - to that of the Prime Minister, and thus serve to weaken the parliamentary system itself. The published opinion polls tell us that there is overwhelming public support for the popular election of a president. That may well be so. It is likely that it is due to the mistaken belief on the part of many people that the popular election of a president would deliver an impeccably neutral, non-party head of state who would impartially soar above the whole political firmament. Nothing could be further from reality. An elected presidency seems to me to be a sure way of politicising the office and creating unparalleled tensions

The answer advanced by proponents of an elected presidency is that the powers of the president could be codified. This is a more intricate and challenging task than many imagine. Given the almost unique power enjoyed by the Australian Senate, a process of codification would, amongst other things, involve expressly providing in the Constitution that an elected president would have the power to do what Sir John Kerr did in 1975. Some people would retort to that suggestion “Then don’t include the power of dismissal.”  However, that would challenge the present role of the Senate, whose essentially coextensive power with that of the House of Representatives is one of the reasons why the Governor-General’s reserve powers include that of dismissal.”

Others who have spoken in similar vein are:

Prime Minister Paul Keating in June, 1995:

“It should be recognised that a Head of State, whose powers are derived from a general election, would be the only person in the political system so elected. His or her powers would be nominally much greater than those of other Commonwealth office holders, including the Prime Minister and the Cabinet, who are without exception, indirectly elected via large elected parties. With a popularly elected President, potential would exist for the representative and democratically elected parliamentary chambers, the repositories of Australian democracy, to be gradually diminished, while the embodiment of the nation and great powers were vested in one person. That would constitute a very dramatic – and undesirable – change to a system which all of us agree has served us well.” 

Sir Zelman Cowen in the 1999 Hawke Lecture.

“Presumably (with popular direct election) we would have competing candidates campaigning around the country to be elected as President. The most likely scenario is that political parties would endorse candidates for election. Where would the candidates secure their resources to run their nation-wide campaigns ---? The most likely answer appears to be from political parties. What surer way could there be of guaranteeing that a politician – a partisan figure – will be elected as President?”

And:

“What sort of person would stand for election as President under (the direct election) system? It seems it would be someone who was willing to be subject to a national political campaign of self-promotion, and – it may be – denigration of others or by others. I very much doubt whether the non-partisan figures who have held the office of Governor- General would be willing to take part in, or be subject to such a campaign.” And:

“It may well be that, especially in a crisis, a directly elected President will read the powers of his or her office expansively—and, emboldened by an election victory after a stirring campaign, may feel entitled to assert the powers of the Head of State. We may find that over time – we have created a Presidency which challenges the Prime Minister and the Parliament.”

Malcolm Turnbull in “The Reluctant Republic, page 126

“The inevitable consequence of a popular election for the President will be that the two major political parties will run their own candidates. - - A popular election will ensure therefore that the President is a politician, endorsed by one or other of the major political parties.”

And, to show that the idea of an elected Head of State is not at all new: 

Edmund Barton, Delegate from NSW addressing the Federal Convention of 1897.

“I have used the words “a Governor-General to be appointed by the Queen”.

I am aware that it is said that the election of the Governor-General by the people is quite compatible with the relations between us and the mother country. I am, however, not of that opinion because I think it would mean the sundering of the strongest, and perhaps almost the last bond which exists between us and the mother country.

Mr. Reid : Hear, hear.

Mr. Barton : If we are to elect our Governor-General, and to appoint the man who looms large in party politics in our own country, we shall be placing in the position a man who, by the necessities of the case and by the facts of his career, must be a partisan. I think, if we continue under the system of responsible government which is the system we have learned to handle and know best how to handle – if we continue to go on with responsible government, and yet elect our Governor-General – it will follow that, by electing a man from one side, we shall be electing a man who may have a strong temptation to the thwarting of one Ministry and unfairly assisting another. That is not consistent with our position under the Crown. We should be nearer the condition of the South American republics. We should be a republic in everything but name, and if we should reduce ourselves to that, nothing would remain for us but, as it was once euphoniously put by a Victorian politician, “to cut the painter entirely”. For, if the substance of our connection is gone, there is nothing to be added but complete independence. Therefore, I propose that the appointment of the Governor- General shall remain with the Crown.”

These anti direct election statements by those having both republican and monarchist sympathies are the touchstones by which should be judged the proposals in this paper concerning how the Head of State should be nominated and elected and the extent to which the powers of this office should be codified. Could these proposals really lead to the dire consequences of direct election as conceived by the Prime Minister? Could a Head of State selected as proposed in this paper really be both willing and able to forge “a rival political power centre” from scratch and in a short time which would be able to challenge the Prime Minister? Could a Head of State with powers as described in Section G of this paper really be able to dismiss a Prime Minister as peremptorily as occurred in 1975? Could the political parties really be able to contrive to have a stooge elected as Head of State? Would people of quality really be unwilling to stand because the election process as proposed in this submission is too grubby?

These questions should be viewed in the light of the fact that direct election has considerable popular support as evidenced by a survey carried out by researchers at the Australian National University in February/March 2000 which showed that, in all States, direct election was preferred by more people than the total of those who preferred a parliamentary appointment process or the status quo. This was also true in the “republican heartland” of the ACT. In addition, in five out of six States, retaining the Queen as Head of State was preferred over Parliamentary appointment. Therefore, in a preferential referendum involving these three choices, according to this survey, Parliamentary appointment would be easily the first to be eliminated and direct election would win over the status quo in both the overall Australian and State votes.
                                                          SECTION E
         SELECTED BY 2/3 MAJORITY OF THE PARLIAMENT MODEL    

                                    (FORMERLY BIPARTISAN MODEL)                                    

This model would involve the same methods of nomination of candidates and selection of a short list of candidates as are described in Sections B, C and D and this list being made public at the same time as it is submitted to the Prime Minister. In contrast to the defeated bipartisan model, the Prime Minister would not be able to ignore the Nomination Committee’s recommendations and substitute his or her own choice in place of someone on the short list. He or she would be obliged to select a preferred candidate from the short list, gain the Leader of the Opposition’s agreement to the selection, which would then require the endorsement by a two thirds majority of the combined Houses of Parliament.

A more democratic solution would be to have the Head of State determined from those on the short list by a ballot of all members of Parliament which could be either secret or open. Secret balloting is not the way in which Parliamentarians usually vote which is in mass and as directed by their parties. A vote for the Head of State would not be a Parliamentary vote in the usual sense but a ballot by a group of people who are intended to be both representative of and representing their fellow citizens in an important matter which, if being decided by the people themselves, would have been by means of a secret preferential ballot – effectively by a sort of “electoral college”.    If the vote were to be open, party rather than personal considerations would be likely to prevail and the “politicians’ republic” banner would be raised once more, and with justification. 

Advantages of any method based on appointment/election by Parliament are that it would be both quick and inexpensive as compared with direct election by the people.  It would also have every prospect of the same result as would a direct election. 

The process for suspension/dismissal of the Head of State would be the same as set out in Section G and the Reserve Powers would be handled as in Section G.

                                                         SECTION F

                DISMISSAL AND RE-APPOINTMENT OF THE HEAD OF STATE
 (i) Dismissal

A feature of the Bipartisan Model which attracted much criticism was that the Prime Minister could dismiss the Head of State “ more easily than he could dismiss his driver” and that such a unilateral dismissal without even needing to state any reason would be unfair and unique. There was a reasonable basis for objecting to instant dismissal just as there should be to the Prime Minister already having the power to dismiss the Governor-General without reference to anyone, including the present Head of State, the Queen.

An agreed dismissal process is required in which the responsibility would not lie with the Prime Minister alone and where the grounds for a dismissal are made known. Acceptable reasons for dismissal would be acting unconstitutionally, persistent behaviour in a manner unbecoming for the Head of State of Australia or being physically, medically or mentally incompetent, in which case appropriate specialist advice would, of course, be sought Whether or not the late discovery of “behaviour unbecoming” before becoming Governor-General should be a reason for dismissal as opposed to waiting for a resignation will need to be explored.

The dismissal process should start with the Prime Minister not dismissing but suspending the Head of State and setting out publicly the reasons for so doing. The duties of the Head of State would then devolve to the most senior State Governor until the Head of State is either reinstated or dismissed, in which case the full process of selecting a new Head of State would commence.

A preferred procedure is that, within 30 days of the Head of State being suspended, the case for dismissal would be referred by the Prime Minister to a joint sitting of both Houses of Parliament for endorsement by at least a two thirds majority in a secret ballot

It has been suggested that a Prime Minister considering dismissing a Head of State (or a Head of State considering the removal of a Prime Minister) should seek independent advice as to whether the proposed action can reasonably construed as being constitutional. It may be thought that this role could be played by the High Court whose tasks include “interpreting and applying the laws of Australia and deciding cases of special significance including challenges to the Constitution” and which is, “as the embodiment of the Judiciary, clearly intended by the Constitution to be independent of the Parliament/Executive wing of Government, which cannot give instructions to or direct it in any way.”  

This seems not to be the case as the widely held view is that the Court cannot properly intervene in a constitutional crisis involving conflict between the Head of State and the Prime Minister. The Westminster system owes something to the principle of the separation of the powers of government, that is, the Parliament, the Executive and the Judiciary. However, in the Australian version of the Westminster system, the only way to become a member of the top echelon of the Executive is to be elected to Parliament and then to be appointed a Minister. That is, the Parliament/ Executive is effectively the one arm of government. This strengthens the case for the Judiciary to be demonstratively independent because the other two components of the trinity clearly are not.

Another proposal is that, in the event of the Prime Minister wishing to dismiss the Head of State, The “dismissor” be required by law and preferably as a provision of the Constitution, to consult and obtain advice from a group of three “Constitutional Advisers”. They would not be a permanent body and would only be specially convened should special circumstances arise by the Chief Justice of the High Court  acting as an individual and not as a function of that court. The group could comprise the Chief Justice, one other Justice of the High Court to be nominated by whoever it is under threat of dismissal and an academic constitutional lawyer to be nominated by the President of the Australian Law Society. This advice would be given in camera to both Prime Minister and Head of State who would only then both be able to act as they may see fit and with the responsibility for the actions taken being entirely their own.

It is emphasised that this body would not be a permanent fixture and would only be convened under infrequent and extraordinary circumstances and be disbanded as soon as possible thereafter so that it could not become yet another possible permanent seat of power. Such permanent bodies should be avoided. For example, the events of some  years ago in Fiji were partly as a result of the British Government over a century earlier taking the then seemingly harmless initiative of setting up a self perpetuating council of chiefs for the purpose of settling tribal disputes. It developed into a government outside the elected government imperiled democracy in that country.

It is however the view of many that even individual members of the High Court should not be involved in this way. If this is the case, a further alternative would be for the Solicitor-General to convene the group of Constitutional Advisers consisting of the Solicitor-General and two academic constitutional lawyers to be nominated by the President of the Australian Law Society.

This facility may be of particular assistance to a Head of State who, if the procedures as proposed in this paper are adopted, should be less likely to be a politician or a Supreme Court judge than has been the case in the past. However, the Prime Minister and the Head of State would both have many sources of information and advice and it may be unnecessary and dangerous to insist that either should use a particular source which could well be perceived to be biased one way or the other. Of course, so could any other source, but at least it would not be so clearly identifiable.

Perhaps a sensible line of further enquiry would be to speculate on what the outcome would have been in 1975 had Sir John Kerr been obliged to seek advice in the manner suggested above. Could the outcomes have thereby been any more or less constitutional, democratic and advantageous to the Australian people?

 (ii) Re-appointment

The Constitution makes no provision for the term of appointment of the Governor- General apart from the vague statement that he shall be “Her Majesty’s representative in the Commonwealth - - - during the Queen’s pleasure.” The Constitution as modified for the purposes of the Referendum specified that the term of office of the Head of State would be five years and therefore went as far as is reasonably possible to avoid having the undesirable coincidence of a Federal election and the appointment of a Head of State. It was further specified that a person may serve more than one term. However, no consideration seems to have been given to the situation of an incumbent Head of State whose first five year term has ended and who wishes to be considered for a second one. This would require clarification, irrespective of the methods of nomination and appointment adopted.

It seems logical that the method of determining whether an incumbent Head of State is either re-appointed or retired should mirror the method of appointment. Should this be by nomination of candidates by the people/short list selected by a committee/direct election, it is proposed that an incumbent, single term Head of State be able to nominate him or herself for the election and stand against candidates nominated by the people and selected by committee. (Such self-nomination is available in Ireland.) Alternately, the incumbent Head of State could make it known that he or she is willing to be considered for a second term and then have the normal nomination/selection process run its course.

In the case of the Head of State being selected by the Prime Minister from the short list for approval by a two/thirds majority of both Houses of Parliament, it is proposed that an incumbent, single term Head of State would have the option of having his name being placed on the short list along with those nominated by the people and selected by committee. 

The specified number of candidates for election or on the short list for consideration by the Prime Minister would be the specified three or four, irrespective of whether or not it includes the incumbent Head of State.

If the Federal Procedure with State/Territory involvement as described in Section C(ii) is adopted, the same general principles would apply. However, an incumbent Head of State willing to be considered for a second term could be nominated by any number of States/Territories in view of he or she having served nationally and relinquished original residence, other than in the ACT.

                                                          SECTION G 

RESERVE POWERS AND CONVENTIONS

The Reserve Powers had to be conjured up only because the Constitution does not properly set out the relative powers and responsibilities of the Monarch/Governor-General and the Parliament and, most importantly, of the Prime Minister, of whom the Constitution makes no mention whatsoever. In fact, Chapter II of the Constitution, “The Executive Government”, which would be expected to be its most important section, has never been applied as written.  

The Reserve Powers derive from Clause 2 of the Constitution which states that the Queen’s representative, the Governor-General, “may exercise such powers and functions of the Queen as Her Majesty may be pleased to assign to him”. These powers are mysterious indeed. No-one knows exactly what they are or even whether sundry Majestys have ever assigned them to sundry Governors-General. They are conventions which are not written down, have no authoritative source or precise scopes, are not rules of law and are not enforceable in the courts. It is not even entirely clear whether they are four or six in number. They mainly seem to apply to the appointment and dismissal of a Prime Minister, the dissolution of the House of Representatives, double dissolution or the power of the Governor-General to withhold assent to bills passed by Parliament, all being matters of some importance to the operation of Parliament. Their mystery and uncertainty have been of great advantage to generations of constitutional lawyers, if to nobody else.

Some in this profession argue that the Reserve Powers cannot be codified because it is impossible to make provision for all the circumstances which may arise in the future. However, the basis of the development of the Westminster parliamentary system from Magna Carta onwards has been the continuing curtailment of the powers of the monarch by their successive transfer to the parliament and the dwindling of the remaining “reserve powers.” Should the barons at Runnymede have given up because they were unable to foresee and make provision for every possible future constitutional circumstance? 

The codification of the Reserve Powers is a matter which should be resolved, irrespective of whether or not Australia becomes a Republic. Because the people is entitled to know what kind of Republic is to be established and what would be the powers and responsibilities of the Head of State, the issue of how to remove the mystery and uncertainty of the Reserve Powers by their clarification and   “codification” cannot be avoided and should be pursued in parallel with the other matters discussed in this paper. (“Codification” is defined as the process of preparing a systematic collection of statutes or body of laws so arranged as to avoid inconsistency and overlapping or, more simply put, just having something in writing.)

A consequence of the Federal Parliament having both powerful upper and lower houses and of our Federal system involving Commonwealth and State/Territory governments often having conflicting interests, is that the Australian Head of State must be able to intervene as a last resort to at keep the wheels of government turning. He or she cannot be just a ceremonial figure without any “umpiring” capability as, for example, is the case in Ireland where the upper house has little power.

The Reserve Powers possessed by the Governor- General now that can be exercised without or against the advice of Ministers are:

1 To choose as Prime Minister a person whom the Head of State considers most likely to command a majority in the House of Representatives.

2 To dismiss a Prime Minister who has lost the confidence of the House of Representatives and has failed to resign or recommend a dissolution of the House of Representatives (which would result in an election.)

3 To refuse a dissolution to a Prime Minister who has lost the confidence of the House of Representatives.

4 To dismiss a government which is persisting in grossly unlawful or illegal conduct, including a serious breach of the Constitution.

Surely such powers should and can be codified now.
In addition to the Reserve Powers, there are unwritten laws or “conventions” which have been handed down or developed but which, in practice, can be ignored by a Prime Minister because they are not covered by the Constitution or the Law or, even if they have, are at odds with current circumstances That is to say, because, they are have not been codified or their codification in the Constitution is out- dated. They include:

    Separation of Church and State. This convention of the Westminster system, it

    be argued, was contravened by the  appointment of a church leader as Governor-

    General.

   The Head of Government, the Prime Minister, is the leader of the party having the

   confidence of the House of Representatives. This was contravened by the first

   Governor-General appointing the Premier of NSW, Lyne, an opponent of 

   Federation and regarded as a “second rater” as Prime Minister instead of Barton

   who clearly had the confidence of those who would make up the first House of 

   Representatives. (Lyne resigned and Hopetoun got it right on his next try.)

   The Governor-General always acts on the advice of the Ministers. In contrast, the

   Constitution states that the “executive power of the Commonwealth is invested in 

   the Queen and is exercisable by the Governor-General. A Federal Executive

   Council chosen by the Governor-General is to advise the Governor-General in the

   government of the Commonwealth.” That is, according to the Constitution, the

   Governor-General does not necessarily have to follow the advice of the Executive

   Council which, in practice, includes the Prime Minister and Ministers.

  The armed forces are under the direct control of the executive government. In fact,

  the Constitution states that “The command in chief of the naval and military forces

  of the Commonwealth is vested in the Governor-General as the Queen’s 

  representative.” 

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                              The extent to which the Reserve Powers and conventions should be codified has been examined and explained in some detail by Dr.John Hirst in pages 71 to 82 of his book “A Republican Manifesto” in which he noted the impossibility of making provisions through detailed codification able to handle every conceivable circumstance which may arise. He therefore drew a distinction between the Reserve Powers themselves which are easy enough to state and the codification of the discretion which the powers confer on the Head of State because attempting to allow for every possible circumstance would be both impossible to achieve and would lead only to confusing detail. The clauses he therefore recommended for incorporation in the Constitution are:
“1  The executive power of the Government is vested in the Head of State and is exercisable on the advice of the Federal Executive Council, the Prime Minister or other Ministers, or persons acting with their authority, and extends to the execution and maintenance of this Constitution, and of the laws of the Commonwealth.

2   The President shall possess the following powers which may be exercised without, or contrary to ministerial advice.

(i) The President shall appoint as Prime Minister the person whom he or she believes is most likely to form a Government which will have the confidence of the House of Representatives.

(ii) The President shall dismiss from office a Prime Minister who has lost the confidence of the House of Representatives and has failed to resign, unless the Prime Minister has advised and secured a dissolution of the House of Representatives

(iii) The President may refuse to dissolve the House of Representatives on the advice of the Prime Minister who has lost the confidence of the House or who has not yet gained it.

(iv) The President may summon a session of the Parliament.

(v) If the Government of the Commonwealth is breaching the Constitution or persisting in other unlawful behaviour, the President may dissolve the House of Representatives, or dissolve the House of Representatives and dismiss the Prime Minister. In the event of a Prime Minister being dismissed under this sub-section, the President shall appoint as Prime Minister the person whom he or she considers best suited to serve the best interests of the Commonwealth, pending the outcome of the general election for the House of Representatives.

(vi) The exercise of the powers in this section shall not be examined by any court.”

These give a clear and succinct description of the kind of Head of State Australia should have, acting on the advice of Ministers except in a few limited circumstances which would only be applied in order to maintain a viable and effective government. An objection to this approach could be that far too much discretion would be given to the Head of State, on whom much may depend. The rejoinder is that the method of selection and appointment of the Head of State as proposed elsewhere in this paper would go a long way to ensuring that there will be a person in this office who will be able to make proper and intelligent use of his or her powers to serve the best interests of the country.

Another circumstance where the Head of State should be able to act without Ministerial advice is when the Senate has blocked Supply Bills for a specified period of time which should be more than sufficient for a normal political solution to be found, say, for two months.

The Constitution should also be changed to make clear that the Head of State is only the nominal head of the armed forces and cannot, as the Governor- General is entitled by the Constitution to do today, call them out and invade, say, New Zealand. In similar vein, the Constitution should be modified to confirm the other conventions mentioned above.

If it is accepted that the Reserve Powers and conventions mentioned above should be codified, the question is how this should be done. The obvious way is by amending the Constitution, but this will be difficult to achieve. An alternative route for some but not all of the codifications required is by parliamentary legislation which should be easier to put in place initially and, once there, would be much easier to amend should changed conditions or unexpected circumstances arise. Section A contains a detailed discussion of the advantages of legislation over constitutional change and sets out some provisions which can be so legislated and some which can only be brought about by constitutional amendment. 

                                                 XXXXXXXXXXXXX
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