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EXECUTIVE SUMMARY

My Background

My view in principle is that I am a republican who would support any safe and workable republic model that has a good chance of success at a referendum.  In other words, I am a pragmatic republican.  This is my individual submission.

I hold a Bachelor of Arts degree with First Class Honours in History and a Major in Political Science from the University of New South Wales.  


My submission will make extensive use of opinion polling, surveys and statistical data in order to provide to a strong evidential basis for my conclusions.  

The submission contains eight parts, an appendix and a bibliography:

1. The Politics of the Process
The politics of the republic process are an inherent part of it.  I have outlined my ideas about the likely political techniques that opponents of a republic will use, their possible consequences for any republic campaign and how republicans might counter them.

2. Choice of Republic Model
My basis for selection of republic models is which model is most likely to succeed at a referendum.  This part of the submission outlines the models I believe are unlikely to succeed, which includes parliamentary appointment.  It then puts forward the reasons why only direct election of a non-executive President is likely to succeed at a referendum.  

3. Evaluation of plebiscites
The goal of any republic process is to win a referendum and make Australia a republic.  Plebiscites and conventions are useful only to the extent that they help achieve this goal.  

Much too little attention has been given to the risks of plebiscites.  My submission aims to discuss problems a plebiscite might face so that solutions can be found.  This includes a detailed critique of all of the Corowa Proposals.

4. Three Alternative Processes
In this chapter I discuss three possible republic processes, all of which have both strengths and weaknesses.  These are 1) going straight to a referendum, 2) holding a series of plebiscites before having a referendum and 3) holding a Convention before holding a referendum.  The second option is probably the most likely to succeed.

5. Republic Direct Election Model
In this chapter, I put forward some ideas for my preferred republic model, which is direct election of a non-executive President.  These ideas are designed to address not just the compatibility of the model with the current ‘Westminster’ system of government, but also concerns that are likely to be raised during a referendum campaign.  The chapter will include discussion of presidential nomination, executive power and the role of the President, the reserve powers and removal of the President.  

6. Name of the Head of State
Given the problems with the terms ‘President’ and ‘Governor-General’, I will discuss possible names for the new Australian Head of State.  This will include a critique of the Governor-General office to underline my view that it would not be appropriate or politically wise to call the new Head of State ‘Governor-General’.  My preference for the name of Australia’s Head of State is ‘President’.

7. Preamble and Covering Clauses of the Constitution
The covering clauses of the Constitution should be amended at the same time that Australia becomes a republic, because they appear to vest, and arguably actually do vest, sovereignty in the Imperial Parliament rather than with the Australian people.  The republic referendum is likely to be the only opportunity for their alteration.  I do not advocate insertion of an entirely new preamble along with the referendum because it would risk loss of support for the republic referendum.

8. Conclusion and Recommendations
The final part contains, in brief form, my conclusion and recommendations.  It also includes my name, signature and details.

Statistics

I have included comprehensive statistics on constitutional referenda, referendum ranking and republic support as follows:

Appendix A – All referenda statistics
Appendix B – Republic support statistics
Preamble and Covering Clauses

I have included an appendix with a suggested amended set of covering clauses to the Constitution at:

Appendix C - Amended Covering Clauses
I have also included an appendix with a suggested amended set of covering clauses to the Constitution that includes the proposed changes at:

Appendix D – Amended Covering Clauses with changes
Correspondence with the Queen

I corresponded with the Queen late in 2003 on the issue of the identity of Australia’s Head of State.  The relevant letters are available as follows:

Appendix E – My letter to the Queen of 09 December 2003

Appendix F – The Queen’s reply to my letter

Finally, I have included a full bibliography.

Andrew Newman-Martin

5 March 2004

1.
THE POLITICS OF THE PROCESS


The politics of the republic are inseparable from the republic process itself, so it is appropriate to begin with this in mind.  It is vital that republicans not allow themselves to be ‘outplayed’ again as they were last time, because it should be expected that the negative monarchist tactics outlined below will influence all stages of the process.  My discussion of the politics of the process is also designed to provide insight into why I consider that parliamentary election cannot work while direct election can.

Since December 1973, Australia has been in the habit of decisively rejecting referenda nationally and in all States (what I call the ‘modern era’ of referenda).  In this ‘modern era’ of the Australian people rejecting most attempts at constitutional change, republicans should go on the assumption they will need every last Yes vote they can get in either a plebiscite or a referendum.  Republicans should always remember they are up against astute political professionals determined to use every opportunity given them to oppose a republic right up until the close of polling on referendum day.  

What can be expected from opponents of a republic

Monarchists continue to claim that the ‘Crown’ is somehow central to Australia’s government, morals and democracy.
  Monarchists apparently believe that Australians can be re-educated into their old allegiance to the monarchy.
  This view is rather too hopeful, given that Elizabeth II will only get older and Prince Charles is next in line to the throne.

As Professor Winterton has said, talk of the ‘Crown’ is largely sentiment masquerading as constitutionalism, and the notion that it is a central part of the governmental system was rejected before the end of the 17th century.
  In his words, 

‘abolition of the monarchy would not jeopardise our governmental stability, which derives not from the Crown, but from our entire constitutional system, including representative government, responsible government…, federalism, and the rule of law enforced by an independent judiciary’.

Defenders of the current system probably realise there is little that can honestly be said to convince ordinary people why we should continue to have a foreign Queen as Head of State and a democratically illegitimate vice-regal Governor-General who is appointed by the Prime Minister without consultation.  The moral and intellectual weakness of their cause has driven royalists to resort to dubious tactics.  As Professor Craven said: 

‘republican politics is dirty politics. We now know that at any referendum, there is no argument too spurious, no tactic too disreputable that opponents of a republic will not use them’.

Newspoll surveys conducted shortly before the 1999 referendum showed that only 9% of those voting No were doing so because they wanted to keep the Queen as Head of State.
  This would translate to around only 5% of the population who want to keep the Queen as Head of State.  The monarchist line in 1999 that they opposed ‘this’ republic was disingenuous because monarchists will oppose any republic that is ever put forward and will always think up the necessary arguments.  They are determined to impose their minority position on the remainder of the Australian community for as long as they can.  The invention and subsequent constant vilification of ‘politicians’ and ‘elites’ is part of long-term strategy by monarchists of opposing any change whatsoever.  It is basically a stone-walling technique which can be brought up any time change is proposed, because constitutional change is necessarily led by the Parliament itself and its elected representatives (the ‘politicians’) and change in general is often led those who have worked hard to become more successful (the ‘elites’). 

The ‘Head of State’ controversy

One tactic will be to attempt to use obfuscation to portray republicanism as irrelevant.  A prime example is the monarchist claim that the Governor-General is Australia’s Head of State.  This strategy is obviously designed to undermine the republicans’ central point that the Queen must be replaced as Head of State with an Australian.  It is also designed to encourage republicans to concentrate on an issue many Australians would find esoteric, thus making themselves appear irrelevant.  But even if the monarchist claim that the Governor-General is Head of State were true (which it is not), there would still need to be change because the Governor-General is an outdated vice-regal office that is no longer appropriate for modern Australia.

The 1988 Constitutional Commission stated unequivocally that the Queen is Australia’s Head of State.  None of the conservative members of the Commission dissented from this opinion, as they did on certain other issues.  The Commission said:

“In the Commonwealth of Australia, the Head of State is, and always has been, the person who, for the time being, is also the King or Queen of the United Kingdom…  Neither the Constitution nor the Commonwealth of Australia Constitution Act actually refers to the Queen as Head of State.  It is nevertheless proper to regard her as Head of State because of the role in government these instruments assign to her.”

This last sentence is important because it gives the lie to monarchist claims that the Governor-General is the Head of State because of the tasks he performs.  That argument is incorrect because it is Australia’s ultimate law, the Constitution, which decides who is the Head of State.  Whatever roles the Governor-General performs are merely those given to him under the Constitution as the Queen’s representative.  The Commission continued, discussing the Queen:

“She is a constituent part of the Federal Parliament (section 1) and the Governor-General assents to Bills passed by the two Houses of Parliament in her name (section 58).  She appoints the Governor-General to be her representative in the Commonwealth and she alone may remove the Governor-General from office (section 2).  The executive power of the Commonwealth is formally vested in the Queen, but is declared to be exercisable by the Governor-General (section 61).  The persons appointed to administer federal departments are declared to be the ‘Queen’s Ministers of State for the Commonwealth’ (section 64).  The salaries payable from the Consolidated Revenue Fund to the Governor-General and the Ministers are formally payable to the Queen (sections 3 and 66).”

More recently, Professor Williams has made a similar analysis.  As he says, while ever Australia remains a constitutional monarchy, the Queen must be Head of State.  The Queen is at the apex of the Australian government.  The Governor-General cannot be Australia’s Head of State because he is a representative of a foreign power.
  

The monarchists have set up a website labelled ‘Australians for an Informed Discussion on the Constitution’, designed to promote the notion that the Governor-General is the Head of State.
  On this website, they claim a paper by David Smith is the ‘definitive’ essay showing why the Governor-General is Australia’s Head of State.
  In this paper, Smith rightly points out that the issue is a ‘legal and constitutional’ one.  But nevertheless, he relies heavily on the functions performed by the Governor-General to argue that he is Head of State.  As noted above, arguments based on the ‘role’ of the Governor-General cannot override the Constitution.  An example of such an argument in Smith’s paper is when he tries to deny the very words of section 2 of the Constitution by which the Governor-General is appointed, claiming they have ‘little or no operation’.  He even claims that former High Court Chief Justice Anthony Mason does not know what he is talking about when he says that the Queen is Australia’s Head of State.
  

The lack of credibility of the monarchist claim that the Governor-General is Australia’s Head of State is further revealed by the ACM ‘Fact Sheet’ on the issue on the ACM’s own website.
  It says that Australia has a ‘divided Head of State system’, and reminds us that ‘some states have more than one Head of State e.g. Andorra until recently, the former USSR…’.  It seems that monarchists are here trying to claim that Australia has two heads of state, unlike their usual claim that the Governor-General is Head of State.  But the real reason the monarchist claim that the Governor-General is Head of State is so unconvincing is that it is basically a politically motivated invention of the past ten years designed to forestall the republic.


Another point concerns the monarchist contention that the Queen is ‘Sovereign’ of Australia.  An entry on the Royal website about the ‘Commonwealth Realms’, including Australia (at http://www.royal.gov.uk/output/page345.asp) states that the Queen is the ‘Sovereign’.  However, until around September 1999 this page on the Royal website declared that the Queen was ‘Head of State’ of Australia, but this was changed shortly before the republic referendum.
  Nowadays, when monarchists are asked what is the role of the Queen in Australia, they generally reply that she is the ‘Sovereign’, without explaining what is meant by that term or what is the difference between ‘Sovereign’ and ‘Head of State’.
  Like ‘Head of State’, the term ‘Sovereign’ does not appear in the Constitution.  In December 2003 I wrote to the Queen asking for clarification of this point and for an explanation as to why the Royal website was changed.  (A copy of my letter is at Appendix E).  The Queen’s  Information Officer replied (see Appendix F) that the word ‘Sovereign’ was “felt to be a more accurate reflection of Her Majesty’s role in her realms”, but did not say why.  However, the Queen’s reply did say that “The Queen’s role has not changed”.  This supports my view that there is in fact no difference between the terms ‘Sovereign’ and ‘Head of State’ in the Australian context, and that monarchist talk of the Queen being the ‘Sovereign’ is merely an attempt to disguise the fact that the Queen is really Australia’s Head of State.  

But the mere fact that republicans are right on this issue does not mean they will benefit from placing excessive emphasis on it.  Concerning the 1999 referendum, Professor Williams noted: 

‘the suggestion that the Governor-General is Head of State is factually incorrect.  It was, however, very effective.  It created doubt as to why the referendum was being held in the first place.  For many people, the process came to be seen as a very expensive waste of time’.
  

Improving the Yes campaign


The 1999 ‘Yes’ campaign has been criticised by commentators such as Barry Jones, who bitterly denounced the official Yes case as ‘embarrassingly feeble’.
  In my view, this is going too far.  The Yes campaign did remarkably well to achieve a national vote of 45% given the general unpopularity in Australia of parliamentary appointment of the President.  Having said that, the campaign does need to be subjected to constructive criticism.  It was a major error for the Yes case not to use its full entitlement in the Australian Electoral Commission (AEC) pamphlet, resulting in five repetitions of a largely blank page with the words ‘this argument concluded on page 14’ for the Yes case stacked up against the No case’s full complement of ‘vigorous populist slogans’ (as Jones described them).  The campaign was also defective in being overly concerned with ‘minimalism’.  It did not sufficiently engage ordinary voters and persuade them why things needed to change.  Tactics such as showing US President Bill Clinton toasting the Queen seemed largely to be preaching to the converted.  Professor Craven identified another possible problem with the 1999 campaign – it might have been too positive.
  There should have more attacks on the weaknesses of the current system in order to persuade people that things needed to change.

Republicans should also not repeat the mistake of using former slogans of a particular political party such as “It’s Time”.  It is important that opponents not be allowed to make the issue appear as just the proposal of one party or to deliberately turn the issue into a party-political brawl.   According to the Bulletin, support for the 1999 republic dropped sharply during the week following the start of the “Yes, It’s Time” campaign.
  Support for the republic in the Australian community is heavily slanted by party support.  There has been a long-term gap in support for the republic between Labor supporters and Coalition supporters since at least 1987, which had widened to 27 percentage points in November 2002.
  The November 2002 Newspoll showed 64% of Labor voters supported a republic while only 37% of Coalition voters supported a republic.
  Additionally, only one out of 25 Labor referendum proposals (4.00%) have been successful, compared to seven out of 19 non-Labor referendum proposals being successful (36.84%).  Compared to non-Labor proposals, Labor referendum proposals have achieved on average a 14.37% lower national Yes vote and have carried on average 1.72 fewer States.  It is to be expected that this disadvantage for Labor could also extend to a republic plebiscite.  However, ‘the Labor disadvantage’ can be partly explained by the content of the proposals Labor has put to a referendum in the past.  In the future, this disadvantage for Labor would only be incurred if opponents were allowed to present the republic and its associated process in party political terms or as a scheme to ‘centralise power in Canberra’.  So it is obviously necessary to garner support for the republic not only from its strong support base of Labor voters, but also from Coalition voters.  

Republicans should be wary of concentrating too much on the ‘Head of State’ issue because, despite the fact that only a minority of Australians think the Queen should be our Head of State, this is not enough to persuade enough people to vote for change.  The attitude of many Australians is simply that the Queen is irrelevant and the system more or less works, so why change it?
  Newspoll results from the period of the referendum campaign support this view: 45% of those planning to voting No agreed that “the current system is fine and ‘if it ain’t broke, don’t fix it”.  A further 33% thought that “there is too much uncertainty about the proposed republic model”.
  Thus republicans should, in addition to using positive and nationalist arguments for the republic, also try to persuade people that the current system is broken and needs fixing, and that the solution offered (the new republic model) is a safe and workable way of doing this.  

Republicans should also develop ways to deal with monarchist rhetorical techniques.  These could be presented not only as replies to monarchist claims, but also as original representations made directly to the Australian people.  Monarchists will say ‘the onus is on republicans to show why things should change’.  Republicans could reverse the burden of proof and say ‘the onus on the monarchists to show why the current outdated and undemocratic system should be allowed to continue’.  Monarchists will say ‘the current system works, so why take the risk of voting for change?’  Republicans could say ‘the current system is broken and has dangerous flaws that we intend to fix’.  It can also be added that, if Australia can operate well under the flawed system we have now (in which, for instance, the Constitution does not even mention the Prime Minister) then Australia will have no trouble operating as a republic with a directly-elected President, even if the new system does contain some minor imperfections.  

Mark McKenna has said that the so-called ‘minimalist’ strategy based on nationalism used in 1999 needs to be updated to a strategy emphasising democratic republicanism.
  While I agree that more emphasis needs to placed on democratic arguments, the best way to proceed is probably to give such arguments equal status, but not superior status, to nationalist arguments, since nationalist arguments still persuaded many people to vote Yes in 1999 and would probably do so in future.  It is the combination of both types of arguments that would be most effective. 

Concerning the monarchy, there was long a view even among republicans that nothing negative should even be suggested about the Queen.  This view still appears amongst some conservative republicans today, with Amanda Vanstone recently declaring ‘lay off the monarchy’.
  But if republicans are to convince ordinary people why the Queen should no longer be our Head of State, they will need to provide some reasons.  This is not to suggest there should be Fleet Street style ‘open season’ on the monarchy – that would be counter-productive.  Rather, republicans should do as the new ARM Convenor John Warhurst has done recently and point out how the monarchy is no longer consistent with Australian values of fairness, equality and democracy.
  Whatever the Queen’s personal qualities, her life is not like that of ordinary Australians.  She has a fortune of £2.7 billion (equivalent to $6.4 billion Australian) and 284 household servants.

The last, and perhaps most important, point is republicans should emphasise they are just ordinary Australians who are trying to do what is best for Australia.

2.
WHICH REPUBLIC MODEL IS BEST?


The realities of which republic model is likely to succeed will have a strong influence on how to structure the republic process.  In 2001, the ARM released its ‘6 Models for an Australian Republic’ paper.
   The first five of these ARM models correspond to the Senate Inquiry republic models 1-5.  The first question we must ask about all of these models is not their technical details or the degree of support they might command from active republicans, but their likelihood of success at a referendum.

The republic models that are unlikely to succeed

Senate Inquiry Model B (ARM Model 2) 

People nominate, Parliament appoints the President  

Why did the 1999 parliamentary appointment model fail?

Senate Inquiry Model ‘B’ / ARM Model 2 is of course the ‘Bipartisan Appointment of the President Model’, the same one as defeated in 1999.  In order to discover what chance it might have at a future referendum, we must first ask why it failed last time.

 Professor Craven asserted the main reason the 1999 referendum failed was a combination of a partisan political campaign of opposition and the ‘intrinsic conservatism’ of Australians concerning constitutional change.  Other reasons he cites include a split in republican ranks, the wording of the referendum question and the failure of the referendum to engage the electorate.
  I would agree with most of these explanations in general terms (except for the notion that the wording of the question proved significant).  However, I would take issue with Craven’s emphasis on the campaign against the republic and the ‘conservatism’ of the Australian public.  I also question his view of what the ‘conservatism’ of Australians actually means when it comes to constitutional change.  

Firstly, while I agree that the campaign of opposition against the republic was detrimental, I do not agree it should be considered one of the main reasons for the failure of the proposal because, as Kelley noted on the republic issue, ‘attitudes were mostly formed long before the referendum’.
  The republic campaigns of 1999, both for and against, had only a limited potential to change these attitudes (although they probably had a greater effect on the important uncommitted voters).  Support for a republic with a President appointed by Parliament has always been low.  As far back as July 1993, only 10% of all Australians preferred having a President appointed by Parliament.  This figure, which includes those who would vote No to a republic in any case, had increased slightly to 18% by November 2002.
  At the end of the 1999 referendum campaign, a Newspoll in October 1999 found that only 15% of the population preferred to change to a republic with a President appointed by Parliament.  This is similar to the figure of 12% obtained in the Newspoll of November 2002.

Secondly, to say that the Australian public is ‘intrinsically conservative’ regarding constitutional change is only correct if what is meant by ‘conservative’ corresponds to the point of view of the Australian public.  If by ‘conservative’, Craven means that the people are reluctant to accept change without a good reason and do not like anything that appears to be “change for change’s sake”, he would be correct.  This would indeed offer a good explanation why the parliamentary appointment model failed.  But if the Australian public were too ‘conservative’ for parliamentary appointment at one referendum, they will surely be too ‘conservative’ for it at the next.  A problem with the 1999 parliamentary appointment model might have been that it involved so little apparent change from the current system that many of the ‘intrinsically conservative’ members of the Australian public decided they might as well stay with the current system.  

If by ‘conservative’, Craven means that the people will necessarily vote on a republic the same way that he would vote, Craven is not correct.  The public would not, for example, ever accept the ‘McGarvie’ model.  Concerning parliamentary election, the Newspoll statistics do not support the view that Coalition voters would be more likely to support parliamentary election than direct election.  The Newspoll of November 2002 found that only 12% of Coalition voters preferred changing to a republic with a President appointed by Parliament, the same as the 12% of Labor voters who would prefer such a change.  The relevant difference on this point is that Coalition voters are much more inclined to prefer no change: 52% of Coalition voters prefer no change, while 29% of Labor voters prefer no change.
  The option of changing to republic with a directly elected President was preferred by 34% of Coalition voters and 58% of Labor voters.  So, it is a mistake to assume that Coalition voters would prefer to change a republic with a President appointed by Parliament when the evidence shows this is in fact their least preferred option.

Thirdly, Professor Craven’s writings on the republic never quote survey and opinion poll evidence.  That might be because the evidence is mostly against parliamentary appointment.  A detailed look at the evidence from the 1999 referendum reveals a major reason for the failure.  Professor Jonathan Kelley (and others) analysed polling conducted in 1995 and 1998/9 and came to the conclusion that “the public’s preference for an elected President… is the principal reason the referendum failed”.
  The evidence supports this conclusion.  Professor Kelley’s first piece of evidence is an IsssA national opinion poll in 1995, showing that 71% of Australians support direct election of the President.
  

Professor Kelley’s main evidence comes from a Datacol survey conducted in 1998-9.
  It asked people their opinions on two occasions, firstly at the beginning of the campaign in early 1998 and again two weeks before the 1999 referendum.  The study asked people their opinions on various matters such as whether they support a republic in principle, which method of selection of the Head of State they preferred and whether they would support a referendum.  The 1998 poll (like the 1995 poll) found 70% of voters preferred direct election of the Head of State.  In 1998, among direct election republicans, 89% supported a referendum.  But at the end of the campaign, only 57% of direct election republicans still supported the referendum.  But the fall in support for the referendum from parliamentary appointment republicans was much smaller.  This group was 96% in favour of the referendum at the beginning of 1998, and remained 89% in favour at the end of the campaign in 1999.  The comparison is evidence that the referendum suffered a collapse in support of a sufficient magnitude to defeat the referendum from direct election republicans who rejected parliamentary appointment.  

In my view, the main reasons for the defeat of the 1999 referendum were the combined effect of a public attitude of “if it ain’t broke, don’t fix it”, concerns about change in general and whether the proposed model was safe, and the unpopularity of parliamentary election.  In absolute terms, these three factors are probably of roughly equal significance.  But in practical terms, since the first two factors would apply in any republic referendum regardless of model, the reason that the 1999 republic referendum failed was because it offered parliamentary appointment rather than direct election.  

Professor Craven tries to play down the importance of the public’s preference for direct election, for example by claiming that many of those who voted No in 1999 did so for a wide variety of reasons and merely justified their decision by reference to direct election.
   While he is right that not all republicans who voted No did so purely out of preference for direct election, the Newspoll evidence shows that 16% of No voters said they were going to vote that way because they would only accept direct election.
  Craven correctly states that it is the net difference between the support for parliamentary election and direct election that matters.
  He appears to be implying there is no such net difference, but further polling information does not support this.  A Morgan poll conducted in March 2000 showed that 22% of those who voted No at the referendum would vote Yes to direct election, which equates to 12.07% of the population (22% × 54.87%).  But only 7% of those who voted Yes at the referendum would vote No to direct election, which equates to 3.16% of the population (7% × 45.13%).  Thus, the net gain from direct election over parliamentary election is approximately 8.91%.

A final point is that the notion that the wording of the question was a significant problem for the republic in 1999 is probably not correct.  A Newspoll tested the wording issue in August 1999 found 46% support for the wording of the question put to the referendum, the same level of support for a question worded so as also to mention the nominations committee.
  

Does the 1999 republic model have any future?

In 1999 the ‘parliamentary appointment of the President’ model received only 45.13% of the national vote and did not get a majority in any State.  Three States, enough to defeat any future referendum, registered ‘No’ votes of at least 58.52%.
  These States were Queensland, Western Australia and Tasmania.  Michael Kirby noted that the strong rejection of the referendum by smaller States ‘leaves a very large gap to be made up’.
   (Short of making the ACT a State, gaining a States majority will always be the hardest problem for a referendum).

Further statistical analysis shows just how much ground the 1999 model would have to make up in order to succeed in future.  It is possible to determine the success of any individual referendum by finding the average between the national Yes vote and the number of States carried.  Using this figure, it is possible to give a precise ranking to all referenda, and the 1999 republic referendum comes in at number 35 out of 44.  (See the statistics on what I call the ‘Performance Factor’ of referenda and the relative performance of referenda).  

A commonly quoted statistic is that only once in the history of referenda has a proposal that was not successful the first time been successful on a later occasion.  The statistics show that resubmissions do indeed face significant difficulty as only one out of approximately fourteen resubmissions has been successful (7.14%).
  Putting forward another parliamentary appointment republic would obviously count as a resubmission, but a direct election republic would not be a resubmission because the public see parliamentary appointment and direct election as two quite distinct proposals.

Professor Craven asked: ‘is the 1999 proposal beyond repair?’
  His answer to that question is based on his belief that since no other model is both practicable and can win a referendum, ways must be found to make parliamentary appointment work.
  Craven suggests various changes that could be made to the 1999 model.  Firstly, he appears to suggest that the term ‘President’ not be used for the Head of State.
  I disagree with this (see chapter 6 below on the name of the Head of State).  

Secondly, concerning method of appointment of the Head of State, Craven admits that the perception that the 1999 was a “politicians’ republic” was a very great problem.   He canvasses a number of ideas to address this problem.  Craven likes the ‘McGarvie’ model in theory, but admits that reversion to it would be even more unpopular than the 1999 model.
  He then discusses various possibilities for selecting the Head of State by a body consisting of members of the Commonwealth Parliament combined with others such as members of State Parliaments or members of the public.  However, only having members of Commonwealth or State Parliaments would still exclude direct popular involvement and leave the choice to the so-called ‘politicians’.  Concerning the possibility of having non-parliamentary electors, Craven admits that selecting them would be very difficult.  His suggestion that Parliament itself could choose these electors
 is not very convincing, because it would still be the ‘politicians’ who were making the decisions.  He then, almost whimsically, suggests the non-parliamentary electors could be selected at random.  Finally, he comes around and admits that a model based on parliamentary selection really needs to choose the Head of State by a simple two-thirds majority at a joint sitting of the Commonwealth Parliament.
  So, we are right back where we started with the so-called “politicians’ republic”.  In reality, cumbersome modifications to parliamentary appointment will not satisfy the public’s desire for direct involvement in selection of the Head of State.

Craven’s third area for suggested improvement lies with changes to the nominations committee from the 1999 model.  He says that the nominations committee needs to be made to appear more independent, have fewer members selected by the Prime Minister and have fewer members who were parliamentarians.  The 1999 model did not require the Prime Minister to accept the committee’s nomination.  Craven does not believe that this should change, but that if a Prime Minister chooses to make a different selection, he or she would be required to make a statement to Parliament explaining the reasons.  However in my view, changes to the nominations committee in a future parliamentary appointment model would mean little since the public was largely unimpressed with the whole notion in 1999 and it was not more likely to make people vote ‘Yes’.  The evidence for my view comes from the August 1999 Newspoll mentioned above, which showed the same level of support for the referendum question (46%) when it did not mention the nominations committee as when it did.
  A ‘nominations committee’ means little to those Australians who want direct election.  

Concerning dismissal of the Head of State (a point the No case made a great deal of noise about in 1999), Craven insists that the Prime Minister must still effectively have the power to dismiss.  He explains that this is because it would be dangerous to give the Senate power to block the dismissal of the Head of State and effectively give the Head of State security of office and ‘strain against the constitutional conventions’, with the Opposition conniving.  This might be so.  However, Craven’s suggestion that a future parliamentary election model should, to increase its popularity, seek to give the Prime Minister a method of ‘decently’ dismissing the Head of State ignores the fact that tinkering with the method of dismissal is very unlikely make up any significant ground in terms of popular support and securing success at a referendum.  As I argue below, only a small proportion (no more than 6%) of the population was seriously concerned with this issue in 1999.

The Newspoll results published in the Australian in November 2002 also support the view that parliamentary appointment has little chance of success in future.
  One of the questions in the Newspoll concerned the possibilities for Australia becoming a republic.  46% of respondents favoured changing to a republic with a directly elected President, while only 12% favoured changing to a republic with a President appointed by Parliament.  The low figure of 12% support for changing to a parliamentary appointment republic in November 2002 is slightly lower than the 15% support registered in October 1999, a month before the referendum.
  So, the 45% national vote achieved at the 1999 referendum very likely represents the high water mark of support for the parliamentary appointment proposal.  The fact that so many Australians (30%) were prepared to put aside their preference for direct election to vote Yes for the parliamentary election republic in 1999 gives the lie to  monarchist claims that Australians had rejected the republic altogether or that the vote was some kind of “people’s protest”.  Nevertheless, these figures indicate that not enough people are prepared to put aside their preference for direct election in order for a referendum on a parliamentary appointment republic to succeed.

Assertions that a better campaign might be run next time, political circumstances might be more favourable or a better version of parliamentary appointment might be offered do not amount to a convincing case why a parliamentary appointment model could succeed when all the statistics are against it and it polled so poorly in 1999.  Parliamentary appointment would be very unlikely to succeed at future referendum, and if put to the people again would probably not get  much more support than it did in 1999.

Senate Inquiry Model A (ARM Model 1) 

Prime Minister appoints the President  

This has no public consultation in the choice of the Head of State.  Newspoll figures on this issue show that only two percent of Australians support having a President appointed by the Prime Minister.
  This is supported by an IsssA poll conducted in 1995-96, which also showed only two percent of Australians prefer having the Prime Minister appoint the President.
  The McGarvie version of this model, in which an elite committee is substituted for the Queen but the Prime Minister appoints the President without having to consult anyone, would still be likely to attract only minimal support.  It is fair to say that a prime-ministerial appointment model would be soundly beaten if ever put to a referendum.

Senate Inquiry Model C (ARM Model 3)

Presidential Assembly Appoints the President 

Most people would see a presidential assembly as a poor substitute for direct election.   If the assembly is to have its own discretion about who it votes for, then it appears not to trust the people because the assembly chooses the President for them.  But if the assembly is really just rubber-stamping a candidate the people have chosen, it would be smarter and cheaper just to cut the assembly altogether and use direct election instead.  As the 1993 Republic Advisory Committee (RAC) Report said:

‘direct election of college delegates would have most of the disadvantages of direct popular election – expense, politicisation of candidates for the office of head of state, but would lack the benefit of allowing Australians to have a direct say the in election of the head of state’.
  

Options such as a presidential assembly probably have very little public support.  The Newspoll figures from July 1993 and March 1995 showed that only one percent of voters preferred some method of selecting the President other than direct election, parliamentary appointment or appointment by the Prime Minister.
  (The Newspoll results from June 1995 and November 1997 lumped prime ministerial appointment in the ‘some other method’ category.  The results for ‘some other method’ in those polls were 3% support on both occasions).
  An ‘electoral college’ model would probably be defeated at a referendum.

Senate Inquiry Model D (ARM Model 5)

People elect from Parliament’s List

The “people elect from Parliament’s list” model is designed to address some of the well-known problems with direct election.  But as Malcolm Turnbull noted, this model resembles the ‘elections’ for the Communist Party in the old Soviet Union, where people were given a list of Party-endorsed candidates at every election.
  The people would reject having the ‘politicians’ decide who they could vote for.  In my view, if there is to be a plebiscite on republic models this model should not even be included as an option.

ARM Model 6 

Executive presidency 

In the words of the ARM paper, an executive presidency system ‘would be a very major change from our current system of government’ and ‘would almost certainly require an entirely new Constitution’.
  The ARM paper rightly points out that ‘such a big change would hardly seem to be justified by the need to become a republic’.
  Asking Australians at a referendum to entirely throw out the old Constitution so Australia can become a republic would likely result in a No vote.

Direct election of a non-executive President is the only model that can succeed

Senate Inquiry Model E (ARM Model 4) 

People elect the President  

This is the only model left.  It is the only option with the popular appeal needed to achieve the difficult task of winning a constitutional referendum.  As discussed above, the Datacol survey analysed by Professor Kelley shows that Australians insist that the President must be directly elected.  The Newspoll of November 2002 supports this, showing 79% of Australians prefer direct election.
  

It has to be admitted that creating a good, workable direct election republic model will not be easy.  As Frank Brennan said, ‘nothing is as simple in this debate as Mack and Cleary claim’.
  These problems are well known and include possible politicisation of the presidency, possible creation of a rival centre of power to the Prime Minister and the ‘cohabitation problem’, in which one party holds the presidency while the other party holds government.  It will take considerable work and imagination to create a direct election model that is safe and workable and is compatible with the current system, but this is probably the only way that Australia will ever become a republic.

Why direct election can succeed

Professor Kelley analysed the Datacol data to determine the likely outcome had a direct election republic model been put forward.  Taking into account the likely level of the fall in support from those who want parliamentary appointment of the president, Kelley concluded the national Yes vote would have been 55%.
  This is likely to be enough to get a referendum over the line.  In a separate analysis of the 1999 referendum results, Mackerras and Maley concluded that a national Yes vote of 54% would have carried the republic by attaining a national majority and majority in four States.
  Presumably, this figure was obtained by finding the difference between the vote needed to carry the State with the fourth lowest Yes vote, which was Western Australia with 41.48%, and the 50.01% needed to carry.  That difference is approximately 9%, or 8.53% to be exact.  Add this figure to the national Yes vote of 45% and we get 54%.  To be exact, the required national Yes vote on this analysis to carry at least four States would be 45.13% + 8.53% = 53.66%.  Significantly, the figure of 8.53% is close to the figure of 8.91% I calculated earlier from analysis of Morgan polls, which is the net gain from choosing direct election over parliamentary election.  Adding 8.91% to the Yes vote obtained in 1999 would produce a national Yes vote of 54.04%.

Further analysis of the November 2002 Newspoll also demonstrates why direct election of a non-executive President can succeed.  The poll shows 46% of Australians wish to change to a republic with a directly elected President, so there is a solid core of support for the proposal.  That still leaves 8 percentage points of national support to reach the approximate figure of 54% required to carry at least four States.  The Newspoll found that 12% of Australians preferred to change to a republic with a President appointed by Parliament.
  However, in this question participants were not required to say they would only support one particular republic model, they were only asked what they prefer.  If we look back at the polling and the referendum results of 1999, we can see that at least two-thirds of those who preferred a direct election republic were prepared to support a parliamentary appointment republic.
  So, in a future referendum for a direct election republic, we can expect at least two-thirds of those who prefer parliamentary appointment would be prepared to support a good ‘direct election of a non-executive President’ republic model.  They would have a particularly strong motivation to do so: voting No would surely mean Australia would remain a constitutional monarchy for a long time to come.  So, two-thirds of the 12% who prefer parliamentary appointment equals 8%.  (The remainder of parliamentary appointment republicans who would not support any direct election model, Craven’s ‘conservative republicans’, would thus constitute no more than 4% of the population).  Adding the 8% support to the base of 46%, we get 54%, enough to secure a republican win.  

More evidence comes from analysis of Morgan polling in November 1999 and March 2000 on whether Australia should become a republic with an elected President.  One of these polls shows a higher level of support for a republic with an elected President (November 1999 with 54%) than the other (March 2000 with 49%).  This is largely because of a difference in undecided voters.  To account for these differences, I have created maximum and minimum figures from the two polls and calculated an average.  The figure obtained shows that a referendum would likely pass with a national Yes vote of at least 53.41% and all six States carrying.  Even taking the minimum figure of support for a republic, the referendum would still pass with a national Yes vote of 51.33% and four out of six States carrying.  But the Yes vote that will actually be achieved is likely to be higher than this, because the trend of the Morgan polls shows that in June 2006, national support for a republic with an elected President will be around 55.02%.

Why a negative campaign against direct election will not necessarily succeed


The main reason that a negative campaign against direct election will have difficulty in succeeding is that direct election has consistently enjoyed high support amongst the Australian people over a long period of time.  The Newspoll of July 1993 put support for direct election at 79%, the same figure as obtained in November 2002.
  A campaign against direct election would risk a backlash.  Another point is that, unlike some referenda in the past where proposals previously unfamiliar to the Australian people were put to them, the notion of directly electing the President has been in the minds of Australians for more than ten years already.  The public like the idea and would probably stick with it during a referendum campaign.  It should be noted that direct election has been publicly criticised by many prominent Australians over the years, including Prime Minister John Howard,
 yet Australians still support it.  Probably the strongest evidence against the notion that direct election would fail comes from Morgan polling that has been conducted since 1953.  The Morgan poll specifically asked voters if they would like to see Australia ‘become a republic with an elected President’.  The last two such polls were taken in November 1999 and March 2000 and showed support for a republic with an elected President at 54% and 49% respectively (the later poll had a larger number of undecided voters).

It is often said that a direct election referendum can never succeed because conservatives will oppose it.  Professor Craven insists that ‘the vast majority of conservatives will never support any form of direct election’.
  But this argument is unconvincing.  He seems to be suggesting that everyone who votes for the Coalition in general elections will necessarily be opposed to direct election of the President.  (For example in his article, one of the footnotes refers the reader to Peter Costello’s objections to direct election).
  If this is what Craven is getting at, he is not correct.  The November 2002 Newspoll showed that 34% of Coalition voters support changing to a republic with a directly elected President, compared to only 12% who would support changing to a republic with a President appointed by Parliament.
  The November 2002 Newspoll is also supported by results from previous Newspoll surveys.  Over four Newspoll surveys conducted between July 1993 and November 1997, the preference amongst Coalition voters (including those opposed to a republic) for direct election averaged 78.5%, while their support for parliamentary appointment averaged only 13.5%.  Yet another piece of evidence is the Newspoll of 31 October 1999, which found that among Coalition voters voting No to the referendum, 15% were doing so because they ‘would only vote Yes for a directly elected President’.
  This is much the same as the overall figure of 16% who were voting No for that reason.  So, far from being anathema to Coalition supporters, offering direct election rather than parliamentary election would in fact be an important way of garnering their support.  Coalition voters are not concerned about direct election itself.  Rather, they are more likely to be concerned about the powers a new Head of State will have.  A June 1995 Newspoll found 53% of Coalition voters preferred the Head of State having the same powers as the Governor-General.

Only around 3-4% of the population are true ‘conservative republicans’, that is people who would only vote for a republic with a President appointed by Parliament or the Prime Minister.  If such ‘conservative republicans’ are to be a problem in a referendum campaign for a republic with a directly elected President, it will only be because some of them are in positions of power.  But a properly managed referendum campaign should be able to deal with this.

The ‘conservative republicans’ also believe that in a referendum campaign the dangers of grafting direct election onto a ‘Westminster’ system of government would be exposed and the proposal would be heavily defeated.
  This pessimistic analysis is presumably based on past referendum experience in which initially popular proposals have seen their support evaporate come referendum day.  However, the evidence from 1999 supports the view that this will not necessarily be the case in a future referendum for a direct election model.


In 1999 opponents made a significant attempt to convince those who supported parliamentary appointment of the president that the model on offer was unsafe.  The official No case stated in the first page of its arguments that ‘those who want an appointed President – should vote NO – because the proposed model is fatally flawed.  The President will be a Prime Minister’s puppet, subject to instant dismissal’.
  The first of it “ten reasons why you should vote ‘NO’” also said ‘A Prime Minister can dismiss the President, instantly, for no reason at all… The President as the umpire in our Constitution should be free from being sacked at the whim of a Prime Minister.  An umpire needs to be independent’.
  In addition to this, full page No case newspaper advertisements featured a man with a look of suspicion on his face below a large caption reading ‘The Prime Minister can sack the President anytime.  Hmmm…’

Despite the scare campaigning, the Datacol survey data shows that support for the parliamentary appointment model on offer from parliamentary appointment republicans dropped by only seven percentage points, from 96% to 89%.
  That would correspond to no more than 3% of the total population represented by that poll.
  This result is similar to the result of a poll conducted shortly before the referendum by the West Australian that showed only 6% of voters in Western Australia objected to the Prime Minister having the right to sack the President.
  Only around 3-6% of the population throughout Australia seemed to be influenced by the scare campaign on the issue.  So in a future referendum, scare campaigning against a direct election republic model will not necessarily succeed.  

Those who argue against putting direct election to a referendum might refer to the ‘Australia Deliberates’ deliberative poll, conducted in Canberra in October 1999.  This unique form of polling involved around 350 people attending a gathering at Old Parliament House to discuss the referendum issues over three days.  They were surveyed on their attitudes to a republic before and after the event.  The participants demonstrated (amongst other things) a fall in support for direct election of the President from 51% to 19%.  But the ‘Australia Deliberates’ poll is unreliable because media requirements compromised knowledge acquisition by participants.
  The poll is also deficient because it is unrepresentative.  It covered a small group of 350 Australians who, unlike most of the remaining 20,000,000, went through three days of immersion in the republic debate of the day.  The process was designed to produce an outcome among participants either supporting the status quo, or supporting the republic model on offer.  Given the weakness of the No case arguments once exposed (one participant said ‘the No case is so full of red herrings, I thought I was in a fish shop’), it is hardly surprising that participants came around to supporting the parliamentary appointment model on offer and thereby accepting the standard arguments against direct election without much question.

In reality, the persistent high popularity of direct election is unlikely to be easily diminished.  The Datacol survey relied on by Professor Kelley to show that direct election would have succeeded in 1999 provides a more accurate prediction of likely outcomes than the ‘Australia Deliberates’ poll, because in the Datacol survey participants were left to their own devices the extent to which they would inform themselves on the referendum issues.  What is needed in a future direct election republic model is to ensure it is very carefully and thoroughly designed to be safe and workable.  That way, those people who choose to examine the issues in detail will find there is nothing to fear.

The implications for the process

If there is just one model with any real chance of success at a referendum, this has significant implications for the republic process.  The focus of the republic process is not about selecting the republic model, although it might still be appropriate to give the Australian people an opportunity to formally register their preference.  Rather, it is about winning public confidence and forestalling negative campaigning by monarchists in order to win a referendum for a direct election republic.  The following two chapters on the Corowa proposals and other proposals are written with this in mind.

3.
PLEBISCITES AND THE COROWA PROPOSALS


After the defeat of the 1999 referendum, republicans wondered what had gone wrong and how it could be done better next time.  It came to be almost the orthodox view that a plebiscite would be a useful, even necessary, tool to get the public consultation needed to succeed.  I would argue that republicans have not been critical enough about the possible risks involved in holding a plebiscite.  This chapter will attempt to identify these risks so that if a plebiscite is chosen as the preferred method for moving towards a republic, measures can be taken to reduce the risks.  The purpose is not to argue that a plebiscite will necessarily lose, but to make republicans aware of the possibility and to prevent complacency.  This chapter will also address the possible disadvantages in holding a plebiscite, while the following chapter will deal with the advantages and with ways to improve a plebiscite’s chance of success.

A badly handled plebiscite can lose

A Newspoll taken in August 1999 showed 51% support for the idea of a republic, yet only 45% of Australians actually voted Yes at the referendum.
  This demonstrates that victory at a republic plebiscite should not be taken for granted.   


In the words of High Court Justice Michael Kirby:


‘If a plebiscite were held shortly on the general question of whether Australia should become a republic… it might produce the response from the people – that the answer to the plebiscite depends upon the detail and the precise kind of republic proposed.  The electors are now better informed about the issue than they were when Keating first raised it.  Such a plebiscite might have been a useful strategy in 1995.  Now it might seem to some to be unduly naive or even manipulative’.


A merit of starting the process with a plebiscite is that it conforms to a democratic principle that we should ask the voters if they want Australia to become a republic.  It is designed to create momentum for a republic and overcome the perceived problem that it has only been a few years since the first unsuccessful republic referendum.  A successful ‘Yes’ vote at such a plebiscite would be a significant victory for the republican movement.  A plebiscite process is also aimed at preventing undue haste.  Another claimed advantage of a plebiscite is that it would supposedly prevent monarchists from obscuring the debate by having people excessively focus on the minutiae of proposed change.  But plebiscites do not change the Constitution, and people will have to concentrate on details at some stage in the whole republic process.


A plebiscite is seen by many as a good way to consult the people on the issue of the republic.  The idea is based on an assumption among many republicans that the people would necessarily vote ‘Yes’.  The ARM Process Consultation paper said that ‘victory would be very likely indeed’ at such a plebiscite.
  One republican apparently believes that a national Yes vote at a plebiscite of more than 75% is possible.
  With respect, the evidence does not support such an optimistic view.  A much more likely result is a narrow national majority and there is even a chance of getting a majority No vote.  The Newspoll quoted in the Senate Committee’s own Republic Inquiry Discussion Paper showed 52% of Australians in July 2001 said they supported a republic.
  The most recent Newspoll in December 2003 on the issue supports this.  It shows that, overall, 51% of Australians support a republic.
  Only 32% are strongly in favour, so a republic plebiscite would only have a solid support base of 32%.  The remaining 19% of republicans are only partly in favour.  A significant number of people, 17%, are uncommitted.  A total of 32% of voters are opposed to a republic, consisting of 18% strongly against and 14% partly against.  But the weakness for the republic comes from the large numbers of uncommitted voters and  ‘partial’ supporters of a republic.  If a plebiscite is badly managed and asks the wrong question, it could become basically unpopular like the 1999 referendum for a parliamentary election republic.    

Another possible problem for a plebiscite is if concentrates too much on the ‘Head of State’ issue.  Newspoll figures of both September 1999 and November 2002 showed that 95% of Australians think our Head of State should be an Australian.
   A Newspoll of January 2004 showed that 64% of Australians want to change the Head of State from the Queen to an Australian.
  Nevertheless, in 1999 this issue was not of itself enough to carry the referendum and there would be no guarantee it would be enough to carry a future plebiscite.  The standard plebiscite question proposed is similar to ‘Should Australia become a republic with an Australian Head of State?’
  A question such as this might be vulnerable to the (false) monarchist claim that the Governor-General is Australia’s Head of State.  The problem with the above polls on the Head of State is that many Australian are confused about exactly who our Head of State really is, with many apparently believing the monarchist claim that the Governor-General is Head of State.  In an ANOP poll in 1999, only 13% percent of voters correctly identified the Queen as Australia’s Head of State.  More than twice that number, 29%, thought it was the Governor-General, 26% named the Prime Minister and 32% were unsure.
  In a plebiscite campaign, monarchists would be able to say ‘we already have an Australian Head of State, so you are better of playing it safe and voting No’.  Too much concentration on the ‘Head of State’ would exclude the wider issues such as enhancing democracy that will be needed for republican success.  


The ARM Process Consultation paper said that a Yes vote in a plebiscite would ‘almost certainly spell the end of the monarchist case in Australia’.
  But the reality is that after a republican win at a plebiscite the monarchist case would not be ‘ended’.  Republicans would still need to win a hard-fought referendum campaign on a particular republic model.  Winning a plebiscite is not the end goal, it is only a tool for achieving the desired end.  

Unlike the minority of committed partisans on either side of the republic debate, the bulk of the population know little about the Constitution or how it is changed.  Many of the voters are sceptical and suspicious.  Monarchists showed in the 1999 referendum their ability to exploit public ignorance and cynicism to run a scare and confusion campaign.  The fact that plebiscites do not change the Constitution means the process could be derided as an expensive waste of time.
  
If the people vote ‘No’ in a plebiscite on the basic question of whether Australia should become a republic at all, it would mean not merely that a particular republic model is defeated (as in 1999), but that a republic is defeated in principle.  A Yes vote of 49% could spell the long-term defeat of the republican movement before a referendum is even held.  If republicans decide to have a plebiscite, all possible measures must be taken to avoid this outcome.  

The Corowa Proposals

Like any republic process proposal that could be developed, the Corowa proposals all have both advantages and disadvantages.  But in my view, none of them should be implemented in the current forms if the republic is to succeed.

Corowa Proposal ‘A’


Corowa Proposal ‘A’ is also known as the ‘Royal Hotel’ proposal.  It says the process should start with a republic plebiscite accompanied simultaneously by a list of republic models to choose from.  The people would be presented with the ‘core features’ of these republic models before the plebiscite. 

The plebiscite model offered by Proposal ‘A’ appears to have its benefits.  It is designed to undermine a likely monarchist scare campaign that a plebiscite is, in the words of ACM National Convenor David Flint, ‘the constitutional equivalent of a blank cheque’.
  Proposal ‘A’ appears to reduce the risk of such a campaign being successful, because voters will be asked which type of republic they want at the same time as they are asked the simple YES/NO question.  But a serious fault with this process is the plebiscite will only put the ‘core features’ of the various models before the people, not the actual details.  This brings up a comment Flint made in 1999:

“an ‘indicative’ plebiscite could be used allowing preferential voting between the present constitution and several republican models… In such a plebiscite the people can be denied an informed vote.  To do this they need to see what precisely is being proposed”.

At the plebiscite, the voters will not really know what they are voting for.  People are cynical and will demand to see details (especially when prompted to by the monarchists).  But when asked, republicans will not authoritatively be able to give them any details because such details will only be worked out in a later Convention.  The same ‘blank cheque’ appearance will be evident because the plebiscite will seem to give carte blanche to a future Convention to create the details of a republic.  But ordinary voters are cynical and will have little inclination to trust a Constitutional Convention they are not immediately voting for.  A future unknown Constitutional Convention could easily be stigmatised by opponents as just a tool for ‘politicians’ and ‘elites’ to do as they please with the Constitution.  Proposal ‘A’ is still quite vulnerable to the very kind of scare campaign it hopes to avoid.  

Flint claimed in an ACM press release that ‘constitutional plebiscites are a favourite tool of authoritarian regimes to get a blank cheque for whatever change they really want’.
  This points to another aspect of the intended scare campaign, which will claim that a ‘Yes’ vote will result in ‘politicians’ and ‘elites’ changing the Constitution to whatever they like and Australia sliding into third-world style chaos.  This is of course nonsense, but the monarchists’ track record demonstrates they really do intend to tell the people such things at a plebiscite.

There are three reasons why such a scare campaign might possibly be effective.  Firstly, ignorance of the Constitution and how it is changed is such that many people will give credence to whatever is told them on the issue if it sounds alarming.  Most people would not be aware of the difference between a plebiscite and a referendum.  Secondly, many people will vote on whatever is before them on any given polling day, not on a process.  Thirdly, Flint has stated that plebiscites are designed to ‘deceive and mislead the people’.
  The Royal Hotel proposal’s failure to give sufficient detail and its ‘blank cheque’ appearance might appear to support this line.  Many people might vote ‘No’ as a protest against the perceived attempt to manipulate them.  

Another important point about Proposal ‘A’ is that even if the plebiscite is successful the actual details of a republic model will not go before the voters until the referendum vote itself, so the severe scrutiny that the various republic models should have been subjected to by the plebiscite will not arrive until the referendum.  Republicans will have to go through another round of difficult campaigning at a referendum in which the voters will be assailed with a new round of scares.  The detailed republic model put to a referendum might still wilt under the pressure and fail the only test that really matters.

It does not assist a successful outcome if we have an elaborate obstacle course of committees, plebiscites and Conventions if the voters still do not get to see the actual details until the referendum.


Overall, the ‘Corowa Proposal A’ is unlikely to succeed because it combines the ‘blank cheque’ problem with the problem of creating divisions among republicans.  As the ARM website itself says, a process such as this will divide republicans over the model at the very time republicans will need to be united to ensure that the basic republic plebiscite is passed.
  In my view, Corowa Proposal ‘A’ is, in its present form, the least preferable of all the republic process proposals involving a plebiscite.  However, if it is nevertheless chosen, it could be improved by allowing optional preferential voting among the various republic models to reduce republican divisions and obtain more overall support for the republic through cross-support.  Corowa ‘A’ could also be improved if a Parliamentary Joint Committee drew up beforehand fully worked-out models for each republic model on offer.  

A Plebiscite Question on the Name of the Australian Head of State?

The ‘Royal Hotel’ proposal also says there should be another question asking voters to decide whether the Australian Head of State should be named ‘President’ or ‘Governor-General’.  The idea has also found favour with the ARM, which proposes to add ‘Head of State’ to the list of possibilities.
  Apart from a desire to give people a choice, the suggestion mainly comes from concerns that people will associate the word ‘President’ with an executive presidency because of the famous United States office of that name.  This possibility cannot be brushed aside if direct election is offered (even if it will in fact be a non-executive presidency).  Given the ‘executive presidency scare’ is likely to be one of the most significant problems at a referendum, the name of the new Head of State is not a trivial issue.  But in my view, most people will only seriously consider the issue at a referendum, not a plebiscite, because only a referendum changes the Constitution.

Holding a plebiscite on this point is very unlikely to win over the uncommitted and will probably just alienate people.  At a plebiscite, most people will care little about the name of the Head of State of a possible future republic that may or may not ever come into existence.  If questions like this are put to a plebiscite, it will simply offer a way for monarchists to run the usual scare and confusion campaigns and try to divide republicans.  It will not help at all in getting a successful referendum outcome.  It is much better to resolve this point authoritatively by a Parliamentary Joint Committee or a Constitutional Convention before the referendum.

Corowa Proposal ‘B’


Proposal ‘B’ appears great in theory.  The appeal of this process is that if successful it would eliminate the monarchy from the Commonwealth and all the States in one decisive process and the people would be given the choice of how to choose the Head of State at both Commonwealth and State levels.

In reality the proposal would very likely be defeated if it was ever implemented.  It appears to arise from the notion that the Australian federation will be ‘strained’ if we have an ordinary referendum and the Commonwealth separates from the monarchy but one or two States vote ‘No’.  This is not an alarming prospect and any suggestion that a State might secede is fanciful.  In reality, life in the States will go on as normal after a successful Commonwealth referendum whether or not all States vote Yes or whether the States separate from the monarchy at the same time. 

 The scheme requires cooperation between the Commonwealth and all States, a potentially difficult process because of party political differences.  It aims to alter the Commonwealth Constitution and all the State constitutions in the one process.  It is simply too ambitious. The political difficulties in having a successful Commonwealth republic referendum are bad enough as they are without unnecessarily making it harder.

Asking voters to deal with both State and Commonwealth issues at the same time will just confuse and deter them.  People need to consider the two issues separately.  In Proposal ‘B’ there are many opportunities for a scare and confusion campaign of the kind I have already discussed.  Since this proposal involves the State constitutions it would also be denigrated as an attack on “States’ rights” and a scheme to ‘centralise power with the politicians in Canberra’.  At a referendum, the proposal would be defeated most heavily in the smaller States.
Corowa Proposal ‘B’ is the least preferable republic process proposal of all and should be avoided.  

The State monarchies

The State monarchies will have to be dealt with after a successful Commonwealth referendum.  A successful process for removing the monarchy at the Commonwealth level might also be used at the State level (taking into account the requirements of State constitutions).  However, it should also be noted that Dennis Rose QC, then Acting Solicitor-General who advised the 1993 Republic Advisory Committee, discussed various possible methods for eliminating the State monarchies (in addition to the option of using a s128 referendum).  One of these methods is appropriate legislation by the Commonwealth and all State parliaments under section 15(1) of the Australia Act.
  This would presumably overcome the problem of State ‘manner and form’ constitutional requirements and might seem a reasonable course of action if all six States had voted Yes at the referendum.  This is particularly so when entrenchment of the State monarchies was achieved through legislation rather than a State referendum.  However, it might be objected that at the Commonwealth referendum, the people of each State had only voted on the issue of the Commonwealth monarchy, not the State monarchies, so had not thereby consented to the elimination of the State monarchies.  Ultimately, there seems little choice but to have each State go through its individual processes, including having separate State referenda if required. 

Corowa Proposal ‘C’


Proposal ‘C’, like Proposal ‘A’, starts with a plebiscite.  Proposal ‘C’, unlike Proposal ‘A’, has only the single question of whether or not Australia should become a republic.  This has the advantage of keeping matters simple and focused and avoiding republican divisions.  

A basic republic plebiscite nevertheless has potential difficulties.  The attempt to ‘manufacture consent’ or ‘create momentum’ for the republic might in reality be perceived by the average voter as manipulation.  Even if the vote were successful, it would have no constitutional status and would not resolve the issue of how people want to choose the Head of State.  If not handled correctly, it might court a ‘No’ vote from people who in other circumstances might support a republic.  Under Corowa ‘C’,  no details are offered at all, so is even more vulnerable than Proposal ‘A’ to a monarchist ‘blank cheque’ scare campaign.  Proposal ‘C’ does not offer any choices about the model up front.  At the Corowa conference, Professor Winterton rightly said that Proposal ‘C’ would be vulnerable to a monarchist line of “Don’t vote Yes unless they offer you direct election”.
   The monarchists are also planning to say at plebiscite that it is all just a ‘political stunt’.  Monarchist (and well-known psephologist) Malcolm Mackerras told supporters:

“We should say this is a political stunt.  It has been brought up because they can’t win in any other way and can’t you see it is a political stunt?  Once you can sell that idea, I think, we will get a substantial No vote”.
  

Note the ‘political’ theme, to tie in with likely monarchist rhetoric that the plebiscite is all coming from ‘politicians’.  The electorate might also be vulnerable to another line of attack on plebiscites that monarchists have been making lately, namely that a Yes vote would be a vote of no-confidence in the current system without replacing it with something better.
  

 The main advocate of Proposal ‘C’ is Professor Greg Craven, who of course prefers parliamentary appointment.
  But as I argued above, there is little reason to believe that another referendum for such a proposal would be successful when it failed in 1999.  Professor Craven prefers Proposal ‘C’ because he thinks Proposal ‘A’ will unduly favour direct election at the plebiscite rather than parliamentary appointment.  But this points to a major flaw in Corowa ‘C’: it does not have another plebiscite to choose the preferred republic model after the first plebiscite, but rather has a parliamentary committees and a Convention.  It appears to be aimed at heading off direct election and having the ‘bi-partisan appointment of the President’ model put to the voters again.  A process that is designed to do that should be avoided because parliamentary appointment will simply lose again if it is put to another referendum.

Overall, Corowa Proposal ‘C’ ought not to be implemented in its current form.

4.
THREE POSSIBILITIES FOR A REPUBLIC PROCESS

The goal of any republic process is to win a referendum and make Australia a republic.  Ideally, the entire process including the referendum should fit comfortably within one term of a government.  This will avoid potential problems from changes in government with consequent changes in policy (for example, a situation in which under a Labor government a models plebiscite records a win for direct election, but a subsequent Coalition government refuses to hold the referendum because of its opposition to direct election).

There are three possibilities for a republic process that can succeed by taking account of the reality that direct election of a non-executive President is the model that should be put to a referendum.  Broadly, the three possibilities are a) going straight to a referendum, b) holding a series of plebiscites before a referendum, and c) holding a constitutional convention then having a referendum.  All possibilities have both advantages and disadvantages.  In all three possibilities, the conduct of the referendum itself would be very similar, so the separate section on referenda towards the end of this chapter applies to all processes.

Overall, the best process out of the three is probably the second one, which involves holding a series of plebiscites.  This is slightly preferable to the third option, which involves holding a Convention.  Going straight to a referendum is probably the least preferable option.

a) Going straight to a referendum

The specific stages of the process would in this case be:

i. Parliamentary Joint Committee

ii. Referendum

In this process, the Parliamentary Joint Committee would inquire, hear views from all sides of the debate and get expert opinion.  It would also get input from the States, rural and regional Australia, and community and local government.  As for republic models, the Committee would look only at direct election and would work out an appropriate direct election model to be put to a referendum.  The Parliamentary Joint Committee would also decide how to change the covering clauses to the Constitution and the name of Australia’s new Head of State.  Once the Committee had done its work, there would be a public education campaign followed by a referendum.

The advantages of this process are that it is fast and decisive and gives opponents the minimum of opportunity to mount negative campaigns.  Polling demonstrates the Australian people are ready for another referendum: 57% of respondents to a January 2004 Newspoll wanted to have another referendum this year, while 54% of respondents in Newspoll surveys in November 1999 and November 2002 thought there should be another referendum within 5 years.
  

As argued above, support for direct election is strong and the referendum would have a good chance of success.  The method of going straight to a referendum would benefit from being promoted as a response to the people’s decision on parliamentary election in 1999.

The disadvantages of this process are that it would have to decide on important issues such as the method of choosing the Head of State without formally consulting the public.  It would be necessary to simply decide on direct election despite the opposition this would raise amongst conservative republicans.  People might feel excluded and denied a say in the process, particularly since monarchists have been quite successful in denigrating so-called ‘politicians’, the ones who in this process would be largely responsible for creating the republic model.  It would also give opponents great opportunity to present their opposition in party-political terms, claiming the whole process was simply a fiat by the Labor Party (assuming that only the Labor Party would present direct election at a referendum).  That would then invoke the traditional Labor Party disadvantage at referenda.

Overall, while this process can succeed, it is probably the least preferable of the three possibilities.

b) A series of plebiscites followed by a referendum

The specific stages of the process would in this case be:

i. Parliamentary Joint Committee

ii. Plebiscite on whether Australia should become a republic

iii. Plebiscite on preferred republic model

iv. Final Joint Parliamentary Committee (optional)

v. Referendum

A slightly different version of Corowa Proposal ‘C’ has been suggested in which a simple republic plebiscite is held, followed by a ‘models plebiscite’ (‘Process Two’ in the ARM Process consultation paper).
  This proposal should be given the most scrutiny because it is the Labor Party’s preferred method, so is the most likely process to be implemented.
 

In this process, the Parliamentary Joint Committee would serve a similar purpose to that outlined in ‘going to straight to a referendum’, with the exception that it would consider the whole range of republic options, not just direct election.  

Disadvantages of this process are that the first plebiscite would face the same sort of difficulties as the first stage of Corowa Proposal ‘C’ such as vulnerability to a negative ‘blank cheque’ scare campaign.  It should not be assumed that republicans would necessarily be united in the first plebiscite, firstly because of party-political differences and secondly because republicans who are opposed to direct election will know that direct election will be strongly favoured in the second plebiscite.  Knowing this, they might choose to oppose the first plebiscite.  

If the first plebiscite is won, the second ‘models plebiscite’ could still suffer from the difficulties outlined above under ‘Corowa A’ such as lack of detail.  The likely winner of such a plebiscite would be direct election in any case, given the latest Newspoll on the issue in November 2002 shows support for direct election among Australians is 79%.
  It has been suggested that direct election would not necessarily win the models plebiscite because “many monarchists may decide that if they must have a republic, they’ll take the most minimal change on offer, resulting in a higher vote for such a model”.
  But those against a republic prefer direct election in the same proportion as those who support a republic.  The November 1997 Newspoll shows that 78% of those against a republic prefer direct election, compared to 77% of those in favour of a republic who prefer direct election.
  (Throughout this paper I will make reference to the Newspoll results on President selection method taken since 1993.  The reason that these polls are still relevant today is that since 1993, the results have been very similar to the results obtained when the issue was last surveyed in November 2002).  In any case monarchists will, by definition, do all they can to oppose a republic, so they will try to find a way to use the second plebiscite to do so.  The most likely way would be for monarchists to deliberately promote a vote for parliamentary election at the plebiscite.  If parliamentary appointment won the plebiscite, they would then oppose the referendum.  Republicans should during the campaign for the second plebiscite (but not before) promote direct election and oppose parliamentary election.

The advantages of this process are that it gives people a direct say in each stage of the process and keeps each stage concentrated on the one issue.  It will also reduce the possibility of the process being presented by opponents in party-political terms because the people will decide on the most important issues, which are whether we should become a republic at all and what sort of republic we should be.  In particular, if a large majority choose direct election in the second plebiscite, this will greatly undermine the ‘conservative republican’ case for parliamentary appointment and enhance the credibility of direct election.

Concerning method of voting at the plebiscites, there are plausible arguments both for voluntary voting and compulsory voting.  Voluntary voting might avoid making people feel they were being forced or rushed into a process (which could encourage a ‘protest vote’ in favour of monarchists).  However, voluntary voting heavily skews voting in favour of older voters.  In the voluntary vote for the 1998 Convention, three-fifths of voters over 55 voted, compared to only one-third of those under 25.
  This would be a problem for republicans as older voters are less likely to support a republic and more likely to prefer no change to the current system.  The best voting procedure for the first plebiscite would probably be compulsory attendance voting.  At the second plebiscite, there might be a case for voluntary voting so that those who are opposed to any kind of republic do not have to vote.  However, it would probably be preferable to keep voting methods the same as that used in a referendum.  Having compulsory voting in the second plebiscite is probably the best because it will preclude having an outcome at the plebiscite that is different from what would be obtained at a referendum.  At the second plebiscite, there should also probably be optional preferential voting so that those who only accept one type of republic model are not required to give any preferences to other models that they would not accept.  A final point is that neither plebiscite should be held on the same day as a Federal election to avoid entanglement with party-political disputation and the other election issues of the day.

To improve the chances of success for this process, there must be extensive and ongoing public education and information campaigns, the questions asked in the plebiscites must be worded properly, and the detail of proposals should be available from the beginning.  The first plebiscite should only require a simple national majority to succeed and should not also require a States majority.  This is because the plebiscite will not change the Constitution.  (Although every effort should still be made during the campaign to also obtain a States majority).

The education campaign would aim to explain the entire process from the beginning.  People would need to know, before the first plebiscite is held, what the entire process will be, what each stage is designed to achieve and what any stage of the process can not achieve.  The last point is important.  It will be necessary to explain the difference between a plebiscite and a referendum, in particular that a plebiscite is designed to get the opinion of the people, but can not change the Constitution.  It should be carefully explained that ultimately, only a national vote at a  referendum can change the Constitution, and the consent of the people will be required at all stages.  Opponents of the republic should be barred by law from making false claims during any part of the process.  In particular, they should be barred from claiming that a plebiscite can directly change the Constitution or can authorise Parliament or anyone else to change the Constitution.  

The question asked, particularly in the first plebiscite, is very important.  It should be fair to both sides of the debate to forestall any suggestion of manipulation.  (But in view, this does not require republicans to pay any heed to the monarchist claim that the Governor-General is Australia’s Head of State, because as argued above that claim has no credibility).  The question asked should also aim to embed within it an explanation of what it hopes to achieve, because “those who don’t know, vote no”.  It should not be abstract, such as simply asking whether Australia should “become a republic”, but should include explanations that the aim is to replace the Queen and the Governor-General with an Australian Head of State.  Comparison of Newspoll surveys shows this will probably produce the best result.  For example, the December 2003 Newspoll asked Australians whether they thought Australia should “become a republic”, to which 51% said Yes.  But a January 2004 Newspoll asked people whether they would prefer “an Australian to be Australia’s Head of State” or whether they would prefer “the Queen to remain Australia’s Head of State”.  When asked in this way, 64% preferred the republic option.  Overall, the best question for the first plebiscite would aim to be both fair and explanatory.  It might be “Should Australia become a republic in which the Queen and the Governor-General are replaced by an Australian Head of State?”  This is fair because is uses the word “republic”, and also explanatory because it explains what will be achieved.

In the second plebiscite, there should probably be four models put the people: 1) Prime-ministerial appointment, 2) Parliamentary appointment, 3) appointment by an Electoral College, and 4) direct election by the people.  But the “People elect from Parliament’s List” model (Senate Inquiry Model D / ARM Model 5) should probably not be included, because it would never succeed in its own referendum.  In the plebiscite it would only cause confusion between itself and genuine direct election.  It would also be inappropriate to include an executive presidency model in the vote, because that would go beyond mere choice of republic model to mean the creation of an entirely new Constitution.

To undermine a monarchist “blank cheque” scare campaign, a Parliamentary Joint Committee should, before the first plebiscite is held, create fully-worked out draft models for all republic models which are intended to be presented at the second plebiscite.  There could also be an optional second Joint Parliamentary Committee held after the second plebiscite to determine the final details of the republic referendum and the proposed new Constitution (so long as this can be accommodated within a reasonable timeframe).

Overall, this process has the potential to succeed, so long as the public remains fully informed throughout the process.  

c) A constitutional Convention followed by a referendum

The specific stages of the process would in this case be:

i. Parliamentary Joint Committee

ii. Constitutional Convention

iii. Referendum

This method involves having a Convention rather than a standard plebiscite.  But this process also has drawbacks that would have to be addressed.  

In this process, the Parliamentary Joint Committee would perform a similar role as in the ‘series of plebiscites’ process outlined above.

The role of the Convention would be to decide whether in principle Australia should become a republic and consider different republic models (guided by any previous indication from the Australian people).  It would decide on one in particular, then develop a fully-worked out version of that republic model to be put to a referendum.  The Convention would also resolve the issue of the covering clauses of the Constitution and the name of the Head of State.

The first advantage of this process is that avoids the risks associated with a standard plebiscite, in that monarchists will not be given the opportunity to use scare campaigning to get the people to apparently reject a republic in principle at a plebiscite vote.  Another advantage is that the Australian people will want to feel they have been involved not just in the selection of republic model, but also in the creation of the details of the new system.  If the details are created only by Parliament, that could make ordinary people feel excluded and allow opponents to (unfairly) stigmatise the republic model created as a “politicians’ republic”.

Using a Convention also has significant disadvantages.  A Convention is risky because it removes control of the process from the government, the Parliament or the people and places it in the hands of another body.  This could, as in 1998-9, result in the difference between ‘elite’ opinion and popular opinion on the preferred republic model again derailing the republic.  A Convention might decide on parliamentary election despite the result of the last referendum and the evidence of almost all the opinion polls.  This would be tantamount to a loss for the republicans because, as explained above, another referendum on a parliamentary election republic would simply lose again, regardless of whether it was modified from the 1999 version or of the political circumstances of the time.  It would be necessary to introduce measures to make sure the Convention chose a model acceptable to the people.

Voting and Guidance of the Convention

The Convention will need some guidance from the Australian people as to which model to select and how they should proceed.  In addition, people need to be able to express a preference for their preferred republic model in some way, including a direct election model.  To achieve this, candidates could be required to nominate which of the basic republic models they would be prepared to support at the Convention.  They could nominate one or more such models, perhaps in an order of preference.  This will allow republican voters who are only prepared to support one or more specific types of republic to vote for candidates of a similar persuasion.  Although this might result in some degree of divisions amongst republican ranks during the campaign, there will be no precarious ‘Yes/No to the republic’ question at stake.  The results of the Convention election would give a good indication as to what sort of republic Australia wants.  

Another way for voters to give guidance to the Convention is if, in addition to their ballot papers for candidates, voters had a second paper in which they could vote for the following options: keeping the status quo, a republic with a Head of State directly elected by the people, a republic with a Head of State appointed by Parliament, and possibly several other options as well (although other options would likely get little support).  This second paper would not contain the vulnerable ‘Yes/No to a Republic’ question.  Voters who do not want a republic could choose the ‘keeping the status quo’ option.  The ballot would have optional preferential voting.  The Convention would then be required to choose the model that received the majority of votes after distribution of preferences.  Some might object that such a vote would unduly restrict the Convention, but there is no point in the Convention choosing a republic model that the people do not like and will not succeed at a referendum.  If some conservative republicans think that direct election will be unfairly advantaged over parliamentary election, the fact is that parliamentary election was offered in the 1999 referendum but was lost.  

The best method of voting would probably be compulsory attendance voting, for the same reasons as outlined above concerning voting in the ‘series of plebiscites’ model.

Delegates to the Convention

The Convention would ideally be fully-elected, but if it is thought necessary to include some appointed delegates to ensure the Convention is workable, they should comprise no more than 10% of the total number of delegates.  Appointed delegates would probably include the Prime Minister, the Opposition Leader, State Premiers and Territory Chief Ministers. State Premiers would be there so that people of all States, particularly the smaller States, know that their voices are being heard.  Remaining appointed delegates would probably be experts from all sides of the debate, at least half of who should be women.  It has been suggested that experts could be made available who were not official delegates, but their authority would be reduced in they were not official delegates.  Having a small but significant number of appointed candidates would also be a worthwhile concession to conservative republicans concerned that direct election of all candidates would grossly favour the Convention choosing direct election.  But having said that, at least 90% of delegates should be directly elected to make sure that the public’s preferences are reflected in the make-up of the Convention.

Image, Media and Organization Issues

The image of the Convention will be very important, and it is necessary to ensure that opponents not be able to stigmatise it as merely a tool for ‘politicians’ and ‘elites’.  The Convention should probably not be held in Canberra, especially not in Old Parliament House.  It is important that people not feel we are simply going over old ground again.  The Convention should probably be held in Sydney or Melbourne, if possible outside the inner-city area.

The Convention should attempt to address women’s issues concerning the republic.  A significant long-term problem for the republic movement has been that men have been much more inclined to support a republic than women, and women have been much more inclined to be against it than men.  The first Newspoll to survey this issue in May 1992 found a 16 point gap between support for the republic between men and women (49% to 33%), a gap that has persisted until today.  The November 2002 Newspoll found the gap to be 11 points (57% to 46%).
  To address this, the Convention could have a specified session to address women’s issues on a formal basis.  Other ways of addressing women’s issues at the Convention can be appointing women as delegates (if there are to be any appointed delegates) and opening up channels of communication between women delegates and Australian women during the Convention.

The Convention should not be entirely a rushed media event like the 1998 Convention.  It is especially important not to rush things this time because, assuming that direct-election of a non-executive President is the only realistic option, it will be necessary to ensure that the model is carefully and thoroughly worked out to be compatible with the current system and not contain flaws that would leave it open to scare campaigning.  This means the Convention might have to extend over a significantly longer period than the 1998 Convention, which raises logistical problems as to how such an event could be organised and whether delegates will really be able to manage taking an extended period of time from work and family to live in another city to attend the Convention.  But there will nevertheless need to be a period of intense media involvement in order to excite public interest.  Balancing these issues will be a difficult problem.  The Parliamentary Joint Committee could take care of much of the preliminary work by its previous creation of various draft models and working out of solutions to difficult problems.  Perhaps a certain proportion of the delegates could be allowed to participate ‘virtually’ using the internet, email, video conferencing and other electronic technology in all but the final two weeks of the Convention.  The final two weeks, with all delegates physically present, would then be the big media event when everything is finally decided.

The Convention will have to be tightly managed to ensure that only the republic (including simple amendment of the covering clauses of the Constitution) is discussed.  Other issues such as a bill of rights or a new preamble should preferably not be discussed at all, or if it is felt they must be, only in theoretical terms during a specified short time period.  Whatever merit such proposals might have, trying to attach them to the republic issue will likely lose too many votes for the republic at a referendum.  Such issues are best left until after a successful republic referendum.

Overall, this process involving a Convention is slightly less preferable than holding a series of plebiscites before a referendum.   It would be necessary if a Convention were held to ensure that the process is run so as not to allow the Convention to perversely insist on a republic model that would not succeed at a referendum. 

The Referendum


The republic referendum should be presented as the only referendum question on the day, and that referendum question should only deal with the republic issue.  Statistical analysis of constitutional referenda demonstrates why this is so.  How a proposal is presented makes a considerable difference to whether or not it succeeds.  

A proposal may be presented as the only proposal on a given referendum day (a ‘single question day’) or it might be presented as one of two more separate questions on a referendum day (a ‘multiple question day’).  Single question day referenda have a success rate of 40.00%, compared to the success rate for all referenda of 18.18%.  There is also a correlation of +0.203 between whether a question was a single question day referendum and whether it was carried.  

Additionally, each referendum question might have only a single proposal (a ‘single proposal question’) or a referendum question might have more than one proposal embedded in it (a ‘multiple proposal question’).
  Single proposal question referenda have a success rate of 21.62% and there is a correlation of +0.205 between whether a proposal was a single proposal question and whether it was carried.

The best way to present any future referendum, especially the republic referendum, is to present it as both the only question on the day (a ‘single question day’) and as a single proposal question.  Historically, two of three referendum questions so presented have been successful.  Compared to the average level of support for the remaining 41 referenda not so presented, those presented as both single question day and single proposal question referenda have an increased national Yes vote of 19.87% and a increased average number of States carried of 2.85.  

It is not suggested that simply by holding a referendum as both the only question on the day and as a single proposal question will necessarily result in such large increases in performance.  The high level of the increase in support can be partly attributed to the fact that two out of the three referenda in this group gained high Yes votes because the electorate individually saw them as good proposals.  However the fact that when they are considered separately as above, both ‘single question day’ referenda and ‘single proposal question’ referenda perform better than their ‘multiple’ counterparts, shows that it is still a valid conclusion that the future republic referendum should be both a ‘single question day’ referendum and a ‘single proposal question’ referendum.

The referendum should not be held in conjunction with an election.  This is not because referenda so presented have performed worse than average (they have not).   (However, informal voting is significantly higher when a referendum is held in conjunction with an election).  Rather, presenting a future republic referendum on the same day an election would allow opponents to turn it into a party-political brawl and (depending on who is in government) claim it is purely a Labor Party proposal without any bi-partisan support.  The republic issue would also become lost among the general issues of the election, an unacceptable situation given the importance of the republic to the future of Australia. 

5.
REPUBLIC DIRECT ELECTION MODEL

The republic model produced must be constitutionally safe and workable, be completely and thoroughly worked out before being presented for public scrutiny at a referendum, have popular appeal, be democratically inclusive and have the least possible vulnerability to scare tactics.  As I argued above, the only republic model that has a realistic chance of success at a referendum is direct election of a non-executive President, so all my discussion will concern such a model.

The republic model will have to be very carefully designed not only to actually prevent politicisation of the presidency and undermining of the current parliamentary system of government, but also to be seen as doing everything reasonably possible to that end.  But so long the model achieves this, all the warnings about disaster because of direct election will likely prove unfounded.  Australia successfully grafted federalism on to the ‘Westminster’ system, so we should have little difficulty with direct election.  A republic with a directly elected, non-executive President will actually prove to be a better system of government than either the current system or a parliamentary appointment system. 

Nomination of the President

I largely agree with the nomination process put forward for Model 4 in the ARM’s 6 models paper of requiring a certain number of nominators.
  It is a particularly good idea to require at least 100 nominators from each State, because that will contribute to each State feeling that it is being included.  The only point I would disagree on is that the ARM proposal is that ‘no less than 3000 nominators’ be required.  This might not turn out to be sufficient to prevent frivolous, self-promoting attempts to run for the presidency (like we saw in California’s recent gubernatorial elections) or to prevent groups from exploiting the process to promote their causes rather than genuinely run for the presidency.  It would probably be better if the new Constitution said that ‘at least 3000’ nominators is required, but that Parliament could increase that number to the extent necessary to preserve the integrity of the process.  Perhaps the Constitution could also require that the minimum number of nominators from each State be fixed at 1/30 (or some other appropriate proportion) of the total minimum number of nominators.

The good sense of the Australian people not to elect inappropriate candidates is a good way of preventing politicisation of the presidency.  The nomination process is another.  Restrictions on nominations canvassed by the 1993 RAC report included preventing any person from nominating who is currently, or has during the past five years been, a member of any Parliament or preventing political parties from officially endorsing candidates.
  Those who are or have been members of any registered political party during the past five years might also be prevented from nominating.  A time frame of five years (or so) will probably be necessary to prevent monarchist claims that people will be able to circumvent the restrictions by simply resigning from Parliament or their political party, then immediately nominating.

There would come a point, of course, where restrictions on nomination were too inconsistent with democracy, but republicans might have to accept a significant level of restriction if the model is to be both consistent with the current system and acceptable to Australians.  Whether or not such methods will actually be effective can be argued either way, but the point is that in a referendum republicans need to be able to tell Australians that everything reasonably possible will be done to ensure that the presidency will not become politicised.

It would probably be a good idea to give candidates who get the required number of nominations some campaign funding.  This would give candidates not directly associated with political parties a fair chance and reduce the possibility that presidential elections might in practice become a contest between the parties.  The availability of campaign funding would also undermine the charge that only the rich could ever become President.  The amount of funding could be in proportion to the number of nominations received, with a cap at a certain level and also a cap on the number of candidates eligible to receive funding (perhaps restricted to the candidates who secured the ten highest number of nominations).

Another option would be to limit the amount of money that candidates can spend on their presidential campaigns.  This would overcome one objection sometimes laid against direct election, which is that only the rich would have a serious chance of winning.  To make sure a limit on public campaign spending was not ruled unconstitutional by the High Court, the Constitution would have to say that Parliament could restrict campaign spending.  The Constitution could allow Parliament to restrict campaign spending by individuals for the presidency to the extent necessary to allow all serious candidates a fair chance of winning.

One objection sometimes raised against direct election can be disposed of here.  That is the notion that direct election will discourage so-called ‘suitable’ candidates from nominating.  ‘Suitable’ candidates are usually thought of as the same type of people that have usually been appointed Governor-General, such as former High Court judges.  Such a restricted notion of who should become President of Australia is no longer suitable for modern Australian society.  A directly-elected presidency should genuinely open up the position to a wider range of candidates including women and younger persons.  The question of suitability should really be decided like this: anyone who is not prepared to stand before the public for election thereby shows that they are not suitable for the office.

Method of election and term of office


The method of electing the President should in the Constitution be left to Parliament to decide.  That way, if serious problems arise with one method of election, another can be adopted.  

Fixed five year terms are probably the best way to proceed, as per most proposed republic models.  Presidents should be allowed a maximum of one or perhaps two terms in total, because no single person should be President for more than ten years.  But having the option of a second term will allow the people to re-elect a President who has done a good job.

Executive power and the role of the President

During a referendum campaign, opponents are unlikely for obvious political reasons to frankly tell the Australian people they are opposed to direct election.  Rather, they are more likely to say ‘we like the idea of direct election, but you should vote No because this particular direct election model is fatally flawed’.  The most sensitive issue for opponents to draw on will be exactly who will be exercising executive powers, the extent of those powers and how those powers are limited and controlled.  In other words, the ‘US-style executive presidency’ scare will probably be one of the most frequently used weapons of opponents.  (The ‘executive presidency scare’ has in fact already begun – see the Sydney Morning Herald of 11 December 2003).

The main role of the President should be ceremonial, international representation and ‘reflecting the nation to itself’, but should also have important powers to resolve crises if they ever come up.  The President’s actual powers should be a controlled version of the current Governor-General’s powers.  At least partial codification of the reserve powers will of course be necessary under direct election.  Professor Winterton noted ‘the principle underlying codification should be that the President is granted only such power as is absolutely necessary to enforce the fundamental constitutional principles’.
  The ARM’s suggested Constitution for an elected President reflects this principle.
  With such a role, it would be desirable to dispense with most or all of the current Governor-General’s ‘ordinary’ powers, which have little relevance in any case because the Governor-General does not have any independent discretion in using them.  

While the role of the President should obviously be decided on principle, it is worthwhile to know that opinion polling on the role of the Head of State shows significant support for a President who has powers similar to the current Governor-General.  A Newspoll of June 1995 showed 43% of respondents thought the new Head of State should ‘have the same powers as the current Governor-General’.
  (The next most popular option was giving the Head of State ‘wider powers like a United States President’, with 32% support).  Significantly, the equivalent Newspoll of July 1993 was worded slightly differently.  It found 40% support for the proposition that the new Head of State should ‘have the same powers as the present Governor-General and be able to dismiss the Prime Minister and the Government’.
  

Concerning assent to legislation, Professor Winterton points out that “the Constitution should either dispense with presidential assent to legislation and constitutional alterations or make it clear that presidential signature is a purely ceremonial function involving no independent discretion”.
  Probably the former is preferable, to avoid scare-mongering during a referendum campaign.  There should not even be the appearance that, at some time in the future, a President might create deadlock by vetoing certain government legislation or attempting to influence law making.  The Senate is already an effective check on bad legislation.

The same principles identified by Professor Winterton relating to assent to legislation also apply to command of the armed forces.  Under a directly elected President, the Governor-General’s nominal power to command the armed forces will have to be dispensed with or the Constitution would have to make it clear the role is purely ceremonial.  It would be unwise to allow monarchists during a referendum campaign to be able to say ‘the President could use his powers over the armed forces inappropriately because he will have the authority to do so because he is directly elected’.  (As Professor Craven noted, opponents of the republic are prepared to say ‘quite literally anything to bring it down’.)
  The 1988 Constitutional Commission stated that command of the armed forces falls within the executive power of the Commonwealth and also comes under s51(vi) of the Constitution.
  Section 68 of the Constitution should be amended in accordance with this.  It should not just be changed to replace ‘Governor-General’ with ‘President’, but rather should make it clear that command of the armed forces is for the Government, not the President.  Alternatively, section 68 could be eliminated altogether, with control of the armed forces thereby coming under governmental control through s51(vi) and the executive power.

As Frank Brennan noted, the Senate’s power to block supply is here to stay because of party-political differences.
  Any attempt to attach removal of the Senate’s power to block supply to a republic referendum would very likely result in the referendum being defeated.  So, a President will need to have at the power to resolve a crisis brought on by denial of supply by the Senate.  Harry Evans’s suggestion that the President’s power to do this be taken away would leave the system vulnerable to unresolvable deadlock.
  And besides, having a directly elected President with no power at all would likely not be popular with the electorate.  Polling has been done on this point as well.  Newspoll surveys in July 1993 and June 1995 found that only 12% and 11% of Australians (respectively) thought the Head of State should be ‘a figurehead with no real power’.

Resolution of constitutional crises

A constitutional crisis will be a once in a hundred year event.  There has only been one since Federation, and arguably the flaws of the current system contributed to its occurrence.  Having said that, it is likely that in a referendum opponents will put forward a range of unlikely ‘what-if’ scenarios to try to scare people into voting No.  The republic model should try to take account of this, while remembering that alarming but spurious ‘what-if’ scenarios can be concocted for any model that is devised (including the current system).

A directly elected President will need to have access to proper advice to competently and impartially resolve a constitutional crisis.  This is another difficult and sensitive issue to which there are no easy solutions.  Frank Brennan has suggested there be a ‘Council of Advisors’ consisting of former holders of high office.
  This would avoid directly involving the High Court.  But such a solution might raise problems of its own concerning the democratic legitimacy of the Council, the impartiality (or otherwise) of its membership and its decisions, and exactly how it might become involved if there was a crisis.  

Another solution, and probably the best one, is to have formal High Court involvement (as the ARM Model 4 lays out).
  Official High Court involvement will not be such a radical development, given that Chief Justice Barwick was involved in the 1975 dismissal.  However, republicans would have to be prepared for the inevitable charge by opponents that the model will compromise the impartiality and standing of the High Court because in a crisis the fate of a government would be in the Court’s hands and it might seem to be ‘taking sides’ in the politics.  Perhaps republicans could say that a constitutional crisis will be a very rare event and that in the new system, unlike in the current system, the High Court will officially be given a role to protect the Constitution in the event of a crisis.

Concerns have been raised about possible High Court delays during resolution of a constitutional crisis.  It would be possible to put a time limit on the High Court’s response in such circumstances to, although that then raises the problem of what happens if the time limit is not adhered to and whether it would be appropriate to constrain the Court.  It would probably be better to let the Court decide how long it needs.  Members of the Court would be well aware that resolution of any application by the President would be of the highest priority and so would be active in reducing delay.

Removal of the President


This is another sensitive issue.  Removal would of course be effected by the Parliament, but republicans cannot allow monarchists to be able to say again that ‘it will be easier for a Prime Minister to sack the President than his or her driver’.
  On the other hand, the model should not make removal of the President so difficult that monarchists will be able to run the ‘President as unsackable dictator’ scare.  A compromise between these two extremes will have to be found.


 The suggestion in the ARM paper that both Houses would have to vote to remove the President is probably appropriate because the public will not like a direct election model which allows the Prime Minister to easily dismiss the President.
  The model will have to make sure it does not effectively allow the Prime Minister to remove the President without the consent of the Opposition.  Thus, the suggestion in the ‘Hayden’ model (Senate Model E) that an absolute majority could remove a directly elected President at a joint sitting
 is not appropriate and would probably be unpopular with the electorate.

Grounds for Removal

As the 1993 RAC Report said, ‘if the Head of State were elected through an expression of popular will, it may be seen as inappropriate to allow Parliament an open discretion’.
  The people will expect that their elected President will only be able to be removed on specified grounds.

The usual ground of ‘proved misbehaviour or incapacity’ is appropriate for most circumstances. This would cover the usual matters such as criminal allegations, past or present indiscretions, and physical or mental incapacity.  However in my view further grounds should also be available if we have a directly elected President.

Removal of a President can be used to ensure that the current ‘Westminster’ system continues.  In addition, during a referendum campaign, removal of the President can be used to reassure people that the President will not end up running the government or be permitted to continue as President if he or she proves unworthy of the office.  There should be additional grounds that allow fast removal of a President, but the Constitution should make it clear that they only apply if the President has acted in gross contravention of the Constitution.  These grounds of removal could be attempted or actual exercise of executive power contrary to the Constitution, attempted grossly inappropriate use of the reserve powers, and perhaps additionally, acting in contravention of the interests of the people or the Constitution.  Such grounds should not contain the word ‘proved’ because lengthy and cumbersome proceedings would be inappropriate in such circumstances.  Removal could possibly be effected by a joint sitting of a two-thirds majority of both Houses of Parliament (so long as this was not seen as undermining the Senate’s power to block supply).  To ensure finality and underline the seriousness of the process, anyone removed on such grounds could be banned from becoming President again for life.

6.
NAME OF THE HEAD OF STATE

The name of the Head of State is not a trivial issue.  The question has usually been put as a choice between ‘President’ and ‘Governor-General’, however, given the problems with both terms, it is worthwhile considering other possibilities as well.

President

The term ‘President’ would probably be the clear choice but for the problem that its association with the United States office of that name could fuel the ‘executive presidency scare’.  Nevertheless, the term ‘President’ is a much better than ‘Governor-General’.  It is internationally well-accepted as a generic term for the Head of State of a republic.  The ‘executive presidency scare’ will not necessarily be able to dent the popular appeal of a directly elected, non-executive President if the model is well-designed and properly explained.

Governor-General

Some have suggested the term ‘Governor-General’ be used as the name of Australia’s Head of State to retain continuity and suggest that the change to a republic will not be a major departure from the current system.  This argument is obviously aimed at conservative republicans, but as I argue above only around 4% of Australians are genuine ‘conservative republicans’ in the sense that they would only vote Yes to a republic if it had an appointed President.  If a directly-elected Head of State is offered this minority is unlikely to support the change regardless of what the office is called.  

The term ‘Governor-General’ has too much historical and symbolic baggage.  It perpetuates the colonial link we are meant to be ditching by becoming a republic.  The term almost by definition means a person who is a colonial ‘representative’ of a foreign monarch who is there to serve that monarch, not the people.  One reason the Governor-General appears so outdated is the ‘Vice-Regal’ connotation.  Over the years ‘Their Excellencies’ have held various old-world aristocratic titles including ‘Sir’, ‘Earl’, ‘Baron’, ‘Duke’ and ‘Viscount’.
  The public could be forgiven for thinking of them as remote and irrelevant old men driven around in Rolls-Royces.  It is true that some highly accomplished persons have occupied the office - usually after retirement from their day job.  Today, the Governor-General’s main role is to attend functions and hand out medals.  

The Governor-General is assigned the role in our Constitution of resolving crises by using the reserve powers.  However, since the Governor-General is appointed without consultation by the Prime Minister rather than elected by the people or the Parliament, he does not have the legitimacy to exercise these important powers.  Among the reserve powers are the power to appoint a Prime Minister, to dismiss a Prime Minister, to refuse to resolve Parliament, and to force a dissolution of Parliament.  But it will be only be in certain very limited circumstances that the Governor-General will have any independent discretion in such matters.  In any case, what moral right does an unelected figurehead with little recognition in the community have to appoint a Prime Minister (the most powerful office in the country), dismiss an elected Prime Minister, refuse an elected Prime Minister’s request for a dissolution or force a dissolution of Parliament?  The reality is that the Governor-General does not have the democratic authority to do any of these things – that is one of the reasons Sir John Kerr’s decision to sack Prime Minister Whitlam in 1975 met with such controversy.  The Governor-General’s lack of legitimacy is a serious flaw in the current system.  

The Governor-General also has a wide variety of ‘ordinary’ governmental functions other than the reserve powers, all of which are exercised on ministerial ‘advice’ (read ‘instruction’) without any independent discretion.  In other words, the Governor-General is merely a rubber stamp, while Parliament, the Prime Minister and Cabinet make the real decisions.  The ‘Federal Executive Council’ is the body in which the Governor-General formally discharges his constitutional and legislative duties.  The 1988 Constitutional Commission described its business as follows:

“The business is of a purely formal nature.  What is presented is a recommendation, known as a Minute, that something is required, by the Constitution or by statute, to be done or made by the Governor-General in Council be so done or made.  This Minute is signed by the responsible Minister and is accompanied by an explanatory memorandum.  Once the recommendation is approved, the Governor-General marks the Minute ‘Approved’ and signs it.”

Monarchists have tried to talk up the Governor-General’s role, but the best that staunch and articulate monarchist Tony Abbott could say about the Governor-General’s ordinary governmental activities was that he is a ‘final proof-reader’.

The Governor-General receives a salary of $310,000 and is given two palatial estates in Canberra and Sydney.
  In 2002-03 taxpayers contributed $734,000 to the maintenance of these estates and former Governors-General reportedly cost the Australian tax-payer $1.5 million per year to maintain.
   But the December 2003 Newspoll showed that only 2% of Australians even know the name of the current Governor-General.
  

The point of the foregoing discussion is that calling the new Head of State ‘Governor-General’ would be a mistake.  It would throw away the significant political advantages that can be gained at a referendum by pointing out the many deficiencies of the old Governor-General post as compared with the benefits of a new democratically legitimate Australian President.  The Newspoll of December 2003 showed that 23% of respondents said they were more likely to support a republic on hearing of the costs of maintaining former Governors-General, compared to 5% who said they were less likely to support a republic for that reason.
  

Head of State

Another suggestion has been to use ‘Head of State’.  This is probably not a good idea because monarchists will be able to obfuscate the issue by saying ‘we already have an Australian Head of State’ because the ‘Governor-General is the Head of State’.  It is also too bland a term for what would be, along with the Prime Minister, the most significant office in the country.

Protector

‘Protector’ is another possibility.  This was the title given to Oliver Cromwell in the 1650s when England was a republic.  It is worth remembering that England was at that time known as the ‘Commonwealth’, the name that now appears in the term ‘Commonwealth of Australia’.  An advantage of the name ‘Protector’ is that would emphasise to Australians that the role of the new Head of State is not to run the government, but to protect the Constitution if there is a crisis.  

However, this term is not familiar to most Australians and the word ‘protector’ might be felt to have patronising overtones.

Premier-General

‘Premier-General’ is another possibility, admittedly one that has not been canvassed before and would be unfamiliar internationally.  This term would have the advantage of appealing to citizens of all States (especially those in the smaller States) by using the term ‘Premier’.  It would be a distinct, uniquely Australian term.  The addition of the term ‘General’ to ‘Premier’ would provide historical continuity by using the same formula as the old ‘Governor-General’ term, without perpetuating its negative historical baggage.  However, the term ‘Premier-General’ would be unfamiliar to Australians at first and might cause confusion during a referendum campaign by suggesting that the new Head of State will have an executive role as the Premier in each State does.

7.
PREAMBLE AND COVERING CLAUSES OF THE CONSTITUTION

Professor Williams criticised the 1999 republic model for proposing to retain the old references to the Crown in the current preamble and covering clauses of the Constitution.  As he said, ‘the reference to the Crown should obviously not have been retained if Australia became a republic’.
  Whatever republic process is chosen, it is important that it seriously discusses the issue of the current preamble and the covering clauses on an ongoing basis.  Any complete republic model should amend them to remove outdated references.
  

The current preamble and covering clauses say Australia is ‘under the Crown of the United Kingdom of Great Britain and Ireland’ (current preamble) and a ‘self-governing colony’ for the purposes of the Colonial Boundaries Act 1895 (covering clause 8).  As Professor Williams has stated, they appear to say that legal sovereignty still derives from the Imperial Parliament.  Williams goes on to discuss the High Court’s recent development of a theory of popular sovereignty (a theory that Williams questions elsewhere) and the reality of Australia’s independence.
  But even the appearance of a colonial relation with Britain or its monarchy would not be acceptable in a sovereign Australian republic.  It is logical to bring the current preamble and covering clauses into line with reality.  

The reasons for proposing to retain the current preamble and covering clauses unaltered in the 1999 republic model appear in the 1999 Joint Select Committee Advisory Report on the Republic Referendum.  The Government put its view that they should ‘at present be left unamended as statements of historical fact’ and that if the referendum passed ‘consideration could be given to their repeal as part of the wider range of consequential issues which will fall for consideration’.
  In my view this statement was disingenuous.  The ‘Government’ was probably aware of the difficulties that later amendment of the old preamble and covering clauses would raise, and was probably aiming to preserve a part of Australia’s colonial past in the Constitution.

The Joint Select Committee recommended against changing the current preamble and covering clauses in 1999.  Its reasons were that ‘there was no legal imperative to do so’ and that ‘these matters can be addressed at a later time’.  The Committee was also of the view that altering the current preamble and covering clauses was merely a ‘tidying’ exercise and referred to possible legal difficulties with their alteration.
  I would disagree with each of these reasons.  

Concerning the claim that there is ‘no legal imperative’ to change the current preamble and covering clauses, this might strictly be correct in that Australia could become a republic and have them remain.  However, it would not be satisfactory to leave the current preamble and covering clauses unamended in a republic because they would suggest that ultimate sovereignty still derives from the Imperial Parliament rather than the Australian people.  The current preamble and covering clauses mark out the whole of the Australian Constitution as part of ‘63 & 64 Victoria, chapter 12’ an Act of the Imperial Parliament.  The notion developed by Deane J in the High Court in Theophanus v Herald & Weekly Times that the current legitimacy of the Constitution ‘lies exclusively in the original adoption (by referenda) and subsequent maintenance (by acquiescence) of its provisions by the people’ has been questioned by George Williams.
  Williams doubts that Australians ‘go about deciding whether to continue to acquiesce to the existing constitutional structure’ and points out the widespread ignorance of the Constitution by Australians.
  The Commonwealth of Australia Constitution Act was enacted in 1900 as Imperial legislation applying by paramount force.
  In regards to this, G.J. Lindell has said that part of the reason the Constitution is still binding since the passing of the Australia Act is, at least in part, because ‘nothing has happened to change the pre-existing inability of the Parliaments of the Commonwealth and the States to legislate inconsistently with the Constitution’.
  In 1992, Dawson J of the High Court (in dissent) stated the following in Australian Capital Television Pty Ltd v Commonwealth:
   

‘the Constitution is contained in an Act of the Imperial Parliament: the Commonwealth of Australia Constitution Act (63 & 64 Vic c 12). Notwithstanding that this Act was preceded by the agreement of the people of New South Wales, Victoria, South Australia, Queensland and Tasmania “to unite in one indissoluble Federal Commonwealth” the legal foundation of the Constitution is the Act itself…  It does not purport to obtain its force from any power residing in the people’.

Even if this was part of a dissenting judgment, the fact that it was made after the enactment of the Australia Act and also Professor Williams’s doubts about the High Court majority’s “popular sovereignty” theory of the Constitution show that Dawson J’s view should be taken seriously.  

Appropriate amendment of the current preamble and covering clauses would remove any suggestion that the Imperial Parliament is the ultimate sovereign.  In that sense, it is necessary to change them if Australia becomes a republic.  Their alteration is not merely a matter of ‘tidying’ the Constitution.

It was also said the covering clauses could be dealt with ‘at a later time’.   But it is unwise, both for political and legal reasons, to assume that the covering clauses can be altered other than by a constitutional referendum under s128.  Ultimately, the legal issue is up to the High Court and the political issue is up to the opinion of the Australian people.  If the current preamble and covering clauses are not altered by referendum at the same time as the republic, it might later turn out that a legislative scheme to alter them (even one including the State Parliaments under the Australia Act) was not acceptable to either or both of the High Court and the Australian people.  We would then also find it would be virtually impossible for a second referendum to succeed in changing them because of the usual difficulties in obtaining success in referenda.

It is important in the forthcoming republic process that republicans insist on their amendment because if they are not changed in the republic referendum, they will probably not ever be changed at all.  Loud protests by monarchists about the alleged sanctity of the current preamble and covering clauses are likely to appeal only to their own supporters so long as their federalist core is maintained and there is no attempt to insert a new preamble at the same time.  Simple amendment of the current preamble and covering clauses to delete spent references should be an integral part of a single referendum question on the republic.  There should not be a separate referendum on the covering clauses because that would turn the republic referendum into a ‘multiple question day’ referendum, thus reducing its chances of success. 

The 1999 Joint Select Committee also referred to the possible legal difficulties in altering the current preamble and covering clauses by use of a s128 referendum.  It has of course been argued that s128 of the Constitution does not confer legal power to alter the covering clauses because they are allegedly not part of the Constitution.  But as the 1988 Constitutional Commission said, the covering clauses can be changed, and should only be changed, by use of s128.
  Professor Winterton pointed out the idea that the covering clauses could not be altered by a constitutional referendum was “unduly pedantic for so fundamental and apparently unlimited a power as one of constitutional amendment by national referendum”.
  

The notion that the covering clauses cannot be amended at all is self-evidently not acceptable.  So, as the 1988 Constitutional Committee put it, the question is how they can be changed.  The UK Imperial Parliament cannot be used because the formal power (but not, in my opinion, the symbolic power) of the Imperial Parliament in Australia came to an end in 1986 with the Australia Act.
  So if it is true the covering clauses cannot be changed by constitutional referenda, the only alternative is resort to Commonwealth legislation (and possibly State legislation as well) under the Statute of Westminster or the Australia Act.
  But a change through such methods would lack democratic legitimacy and probably raise considerable opposition, because it would appear as if the Parliament was attempting to change the Constitution without the consent of the people (even if State Parliaments were involved).  

Dennis Rose, QC, raised another possibility in the 1999 Republic Advisory Report’s advice from the Acting Solicitor-General.  Rose says that the Constitution could be amended under s128 of the Constitution to give the Commonwealth power to repeal or amend the covering clauses.  This would include power to amend section 8 of the Statute of Westminster.
  I do not wish to question Rose’s expert legal opinion.  My objection to his suggestion is that it would be politically unwise to attach to a referendum on the republic a proposal to increase the Commonwealth’s powers.  The potential controversy associated with amending the Statute of Westminster is considerable, given that section 8 of that statute was historically the provision formally preventing the Commonwealth from changing the Constitution by ordinary legislation.  Rose’s suggestion would unnecessarily create controversy even if the powers given to the Commonwealth were quite limited.  It would be much wiser to simply amend the covering clauses without having any proposal to increase the Commonwealth’s powers.

To sum up, the people have an inherent right to change the Constitution, including the covering clauses, and our Constitution sets out how it is done under section 128.  The current preamble and covering clauses should be changed at the same time as the republic is instituted.  Their amendment should be an integral part of a single referendum question on the republic.

The detail of the proposed amended preamble and covering clauses

I have included in Appendix C my suggestion for an amended preamble and covering clauses.  The only words I have added are the inclusion of Western Australia in the introduction and a declaration of Australian independence and sovereignty.  The remaining covering clauses would have their numbers updated appropriately.  To ensure there is as little controversy on the issue as possible, no other words should be added to the covering clauses.  It is not necessary to add the word ‘republic’ to the Constitution or the covering clauses to make Australia a republic.  Retaining the name ‘Commonwealth of Australia’ is strongly preferable.  My suggested amended preamble and covering clauses retains the reference to ‘Almighty God’.  I  agree with the 1988 Constitutional Commission that ‘there would be considerable opposition to any attempt to remove the reference to God from the preamble’.

In Appendix D, I have included a list of the actual deletions that I would make from the current preamble and covering clauses.  In many, but certainly not all, cases I agree with the recommendations and the reasons given for their removal by the 1988 Constitutional Commission.
  The Commission’s terms of reference did not include consideration of a republic, so they were obviously working under the assumption that the constitutional monarchy would continue.  

My suggested amended preamble and covering clauses would delete the words ‘Act’ from ‘Commonwealth of Australia Constitution Act’ and would also delete the words ‘An Act to Constitute the Commonwealth of Australia’.  This would leave the title simply as ‘Commonwealth of Australia Constitution’.  The reason for this is to make it clear that sovereignty no longer comes from the Imperial Parliament.  

Concerning the current preamble, the 1988 Commission recommended that it not be changed.
  But as argued above, in an Australian republic it would not be appropriate to perpetuate the current preamble’s references to the ‘Crown’ or the ‘Queen’, its assertion of Australia’s status as being ‘under the Crown of the United Kingdom’, or its assertion that the Australian Constitution is merely an Act of the Imperial Parliament as enacted ‘by and with the advice and consent of the Lords Spiritual and Temporal and Commons’.

Covering clause 2 would have to be deleted entirely because it refers to the ‘Queen’ and says that sovereignty resides in the ‘United Kingdom’.  The Commission’s suggestion that the covering clauses only be changed by altering the reference to the ‘United Kingdom’ to ‘Australia’
 was based on the Commission’s assumption that the constitutional monarchy would continue and would obviously not be appropriate for a republican Australia.

Covering clause 3 refers to the ‘Queen’, ‘Her Majesty’, the ‘Governor-General’ and the ‘Privy Council’.  All such references would obviously have to be deleted.  It also contains spent references to the proclamation of the Commonwealth, which I would amend but not delete entirely.  Covering clause 3 also bears the evidence of Western Australia’s last minute entry into Federation.  I would amend this part to simply list Western Australia as one of the States to be included in the Federation.

As the Commission explained, covering clause 4 was a merely a transitional provision allowing the colonies to enact legislation concerning their rights and duties under the new Constitution after the Constitution Act was passed by the Imperial Parliament, but before the new Constitution actually came into force.
  As such, covering clause 4 is long since spent and should be repealed.

Concerning covering clause 5, I agree with the Commission that all words after the words ‘the laws of any State’ should be repealed.
  As the Commission explained, references to ‘British ships’ have no place in the Australian Constitution.

Covering clause 6 should also be amended slightly.  The reference to New Zealand no doubt arose because of New Zealand’s (largely observer) presence in the early Federation conventions, but there was little doubt then and no doubt now that New Zealand will always be a separate country from Australia.  The reference to the ‘northern territory of South Australia’ is no longer correct.  The Northern Territory would continue to enjoy a reference in the covering clauses by maintaining the reference to ‘territories’ and their possible admission as States.  The word ‘colonies’ is no longer appropriate and should be deleted because there are no more ‘colonies’ of the pre-Federation type still in existence.

I agree with the Commission that covering clauses 7 and 8 should be completely repealed.  The reader is referred to the Commission’s Report for a full explanation of the reasons.
  Basically, the references in covering clause 7 to the Federal Council of Australasia Act 1885 no longer have any relevance to Australia because that body was disbanded at Federation.  Covering clause 8 in particular should be repealed for a number of reasons.  As the Commission explained:

“The continued application of the Colonial Boundaries Act to the Commonwealth, on the basis that the Commonwealth is a self-governing colony of the United Kingdom, is not consistent with Australia’s status as a sovereign, independent nation”.

It might be objected that amending the current preamble and covering clauses to remove outdated references would have the effect of making a future republic referendum a ‘multiple proposal question’ referendum.  But this is not the case because the kind of alteration I propose, which largely involves only deletion of outdated words, means that nothing extra is being proposed in addition to the republic.  Indeed, in my opinion they are integral parts of the same thing. 

A new preamble on the same day as the republic referendum is not a good idea

McKenna, Simpson and Williams said in their post-referendum article on the preamble that ‘it makes sense to introduce a new preamble simultaneously when – or soon after – a republic is achieved’.
  I agree that a separate referendum for a new preamble should be held ‘soon after’ the republic referendum, but I strongly disagree that a referendum for a new preamble should be held at the same time as the republic preamble. 

The failure of the preamble in 1999 shows it would probably not be a good idea to put forward a new preamble at the same time as the republic referendum, not even as a separate question.  The words of the preamble eventually offered in 1999 were reasonably good, yet the preamble only obtained 39.34% support nationally, with three States recording No votes of at least 64.33%.
  These were the same three States that voted most heavily against the republic in 1999: Queensland, Western Australia and Tasmania.  This demonstrates the difficulty any future preamble would have in attaining not only a national majority, but even more so the vital States majority.  

As I argued above, how a referendum is presented (whether there is more than one question on the referendum day and whether there is more than one proposal in the referendum question) makes a considerable difference to how the referendum performs.  The level of support for all questions put on the same day tends to be very similar, so the effect of putting two or more referenda questions on the same day is to reduce support for the more popular proposal towards the level of support for the less popular proposal.  If republicans allow another referendum question to be put on the same day again in future, we will likely again end up with the result obtained in 1999: no republic and no new preamble.

Having a separate referendum question on a preamble along with a republic question would turn both questions into ‘multiple question day’ referenda.  Of the total 44 questions presented, 39 have been ‘multiple question day’ questions.  Of this 39, 6 have passed, making for a success rate of 15.38%, lower than the success rate for all referenda of 18.18% (8 out of 44).  There is a significant negative correlation (­0.203) between whether a referendum is a ‘multiple question day’ referendum and whether it was carried.  There is also a significant reduction in support when a proposal is presented as a ‘multiple question day’ referendum as compared to when it is presented as a ‘single question day’ referendum.  The average reduction in the national Yes vote is 9.40% while the average reduction in number of States carried is 1.19.

Putting a proposal for a new preamble in the same question as the republic would make turn both proposals into a ‘multiple proposal question’.  This is the least desirable option.  Of the seven multiple proposal questions, none have succeeded.  There is a significant reduction in support for multiple proposal questions as compared to single proposal questions.  There is a reduction in average national Yes vote of 9.17% and a fall of 1.25 in the average number of States carried.

Putting statistics aside, a new preamble is contentious.  As seen in 1999, controversy with the preamble spilt over and affected the republic.  As Prime Minister John Howard and many from both sides of the debate were well aware in 1999, the issue of recognition of prior occupation by Australia of the Aboriginal peoples is an especially sensitive issue.
  


As argued above concerning the republic referendum, the best way to have a referendum for a new preamble is to present it as the only referendum proposal on the day and have no other proposals embedded within that referendum question.  The referendum for a new preamble should only be held after a successful republic referendum.  An additional benefit of such an approach is that the new preamble will be composed according to its own timetable, and not be subordinated to the timetable of the republic as it was in 1999.  That will allow all groups in Australian society, especially Aboriginal peoples, a genuine opportunity to have their say.  People will be more likely to vote Yes to the new preamble because, unlike in 1999, they will feel as if they have been consulted on the issue.  This is the best way to get the desired end result – both a republic and a new preamble that recognises prior Aboriginal occupation of Australia.

8.
CONCLUSION AND RECOMMENDATIONS


Conclusion 1

The politics of the republic are an integral part of the process.  Republicans should build into the republic process strategies to deal with this.

The Head of State of Australia is the Queen, not the Governor-General.  However, the monarchist claim that the Governor-General is the Head of State will likely be used often during the republic process, so republicans should be aware of the arguments on this issue. 


Conclusion 2


Among all the possible republic models, only direct election of a non-executive President can succeed.  Parliamentary election cannot succeed.  The republic process should be designed with these facts in mind, although the Australian people should still be given an opportunity to formally register the preferences regarding republic models.


Conclusion 3


None of the three ‘Corowa’ proposals are likely to succeed and none should be implemented in their current forms.  There are certain risks involved with holding a plebiscite, so republicans should not be complacent about the result of any plebiscite.


The State monarchies should only be dealt with after a successful Commonwealth republic referendum.


Conclusion 4


There are three broad possibilities for republic processes.  These are 1) going straight to a referendum, 2) holding a series of plebiscites before a referendum, and 3) holding a Convention before a referendum.  The second option of holding a series of plebiscites before a referendum is probably the best option.


Conclusion 5


The model for direct election of a non-executive President should be carefully designed so that the current parliamentary and Cabinet system of government continues.  It should also be designed with the expectations of the public in mind so that it can succeed at a referendum.  

The most sensitive issue is likely to be exactly what powers the President will have and the role of the President.  The President’s powers should be partially codified and restricted to the current reserve powers of the Governor-General.  There is no need for the President to have any other ‘ordinary’ powers if it might appear that these could be misused.

Conclusion 6

The name of the Head of State should not be ‘Governor-General’, but instead should probably be ‘President’.  Other terms should also be considered (with caution).

Conclusion 7

The current preamble and covering clauses can be changed, and should only be changed, by use of a referendum under s128 of the Constitution.  They should be amended to remove outdated provisions.

There should not be a referendum for an entirely new preamble at the same time as the republic referendum, because that will only cost the republic referendum support and cause both proposals to fail.  Rather, a new preamble should have its own process after the republic referendum succeeds and should be presented in its own referendum.
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APPENDIX C – Amended preamble and covering clauses

Commonwealth of Australia Constitution
WHEREAS the people of New South Wales, Victoria, South Australia, Queensland, Tasmania and Western Australia, humbly relying on the blessing of Almighty God, have agreed to unite in one indissoluble Federal Commonwealth under the Constitution hereby established:

1  Short title



This Act may be cited as the Commonwealth of Australia Constitution Act.

2  Proclamation of Commonwealth



It shall be lawful to declare by proclamation that the people of New South Wales, Victoria, South Australia, Queensland, Tasmania and Western Australia shall be united in a Federal Commonwealth under the name of the Commonwealth of Australia. 

3  Operation of the Constitution and laws



This Act, and all laws made by the Parliament of the Commonwealth under the Constitution, shall be binding on the courts, judges, and people of every State and of every part of the Commonwealth, notwithstanding anything in the laws of any State.

4  Definitions

The Commonwealth shall mean the Commonwealth of Australia as established under this Act.

The States shall mean such of the colonies of New South Wales, Queensland, Tasmania, Victoria, Western Australia, and South Australia,  as for the time being are parts of the Commonwealth, and such territories as may be admitted into or established by the Commonwealth as States; and each of such parts of the Commonwealth shall be called a State.

Original States shall mean such States as are parts of the Commonwealth at its establishment.

5  Independence and sovereignty

Australia is an independent Commonwealth in which sovereignty resides in the Australian people.

6  Constitution



The Constitution of the Commonwealth shall be as follows:

APPENDIX D – Amended preamble and covering clauses (including changes from the current version)

Commonwealth of Australia Constitution



WHEREAS the people of New South Wales, Victoria, South Australia, Queensland,  Tasmania and Western Australia, humbly relying on the blessing of Almighty God, have agreed to unite in one indissoluble Federal Commonwealth under the Constitution hereby established:

:


1  Short title



This Act may be cited as the Commonwealth of Australia Constitution Act.



2  Proclamation of Commonwealth



It shall be lawful to declare by proclamation that the people of New South Wales, Victoria, South Australia, Queensland, Tasmania and Western Australia shall be united in a Federal Commonwealth under the name of the Commonwealth of Australia. 


3  Operation of the Constitution and laws



This Act, and all laws made by the Parliament of the Commonwealth under the Constitution, shall be binding on the courts, judges, and people of every State and of every part of the Commonwealth, notwithstanding anything in the laws of any State.

4  Definitions

The Commonwealth shall mean the Commonwealth of Australia as established under this Act.

The States shall mean such of the colonies of New South Wales, Queensland, Tasmania, Victoria, Western Australia, and South Australia,  as for the time being are parts of the Commonwealth, and such  territories as may be admitted into or established by the Commonwealth as States; and each of such parts of the Commonwealth shall be called a State.

Original States shall mean such States as are parts of the Commonwealth at its establishment.






5  Independence and Sovereignty

Australia is an independent Commonwealth in which sovereignty resides in the Australian people.
6  Constitution



The Constitution of the Commonwealth shall be as follows:

APPENDIX E – My letter to the Queen of 09 December 2003

The Queen

Buckingham Palace

London SW1A 1AA

UNITED KINGDOM

Dear Queen,

I am writing to you concerning an item on the Royal website about the Commonwealth Realms.  It states that “a Commonwealth realm is a country where The Queen is the Sovereign” (http://www.royal.gov.uk/output/page345.asp).  Are you able to confirm that, prior to September 1999, the words “Head of State” appeared on the Royal website instead of “Sovereign”?  If you can confirm this, can you please explain what, if any, difference there is in meaning between the two terms and the reason for the change?

I would greatly appreciate any assistance you are able to give me in this matter.  

Yours Sincerely

Andrew Newman-Martin
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