SUBMISSION TO THE SENATE RECONCILIATION INQUIRY

Carol O’Donnell, School of Behavioural and Community Health Sciences, Faculty of Health Sciences, University of Sydney, East Street, Lidcombe, NSW 2141.  

GOAL AND RECOMMENDATIONS

I would like to make the following submission to the Senate Reconciliation Inquiry.  It primarily addresses 2(b) in the inquiry terms of reference (viz.):

‘Effective ways of implementing the recommendations of the three documents referred to by the Inquiry:

1. Reconciliation: Australia’s Challenge:  Final Report of the Council for Aboriginal Reconciliation to the Prime Minister and the Commonwealth Parliament;

2. The Council for Aboriginal Reconciliation’s Roadmap for Reconciliation and the associated National Strategies to Advance Reconciliation; and

3. The Aboriginal and Torres Strait Islander (ATSI) Social Justice Commissioner’s social justice reports in 2000 and 2001 relating to Reconciliation’

This submission argues that:

1. The prioritized implementation of the above and related government reports and recommendations should be undertaken through appropriate ATSIC/community partnerships based on transparent program management and budgeting principles targeted to identified areas of need.   

2. Relevant international Conventions should guide decision making across Australian communities, including ATSI communities, and be supported by appropriate forms of education and research, in order to identify effective service provision and generally improve service outcomes.

3. Relevant recommendations on ethics and distance education, which are contained in explanatory attachments to this current submission, should be supported by the Inquiry. 

TRANSPARENCY, ACCOUNTABILITY AND THE ROLE OF THE ABORIGINAL AND TORRES STRAIT ISLANDER COMMISSION (ATSIC) 

A recent speech by Senator Aden Ridgeway made the point that 410,000 Indigenous Australians in a population of 19.5 million is a comparatively small group which should be quite manageable.

The ATSIC website is clear and well designed.  It seems a relatively simple matter to add the relevant supporting program management and budgeting related information to the existing framework.  The website clearly indicates:

1. The role and functions of the Commission

2. The role and functions of the network of 35 Regional Councils around Australia

3. The ATSIC aim of empowerment through funding Indigenous community organisations to provide services to local people in the following areas:

· Community development and employment

· Housing and related infrastructure

· Legal aid

· Native title representation

· Maintaining Indigenous culture and identity

4. ATSIC aims in the following related program areas are also outlined:

· Indigenous rights on the national and international stage, including test cases

· Community development employment projects

· Economic development through business development programs

· Community housing

· Social development, including 23 ATSIC legal services

· Heritage and culture

· Land and sea rights

Unless implementation through other government or private sector organisations would clearly be more rational and cost-effective, it seems most appropriate for the recommendations in the three reports referred to by the inquiry to be implemented on a suitably prioritized basis through relevant ATSIC budget programs, using fully transparent methods of program and related project budgeting.

In regard to the prioritization of recommendations and their implementation I strongly recommend that people not waste too much time unnecessarily arguing, on the basis of dubious evidence, about appropriate amounts of money.  I spent ten years as a public servant and my experience was that red tape is so prevalent and organisations are so slow that even the most results-oriented managers often cannot spend the budget allotted for a particular project in the expected time-frame.  Also, if pilot or early stage projects have good outcomes, it is my experience that governments are generally very happy to find more public money to pursue an apparently effective direction.  On the other hand, I have also found governments to be generally and understandably unwilling to commit large amounts of money when the likely outcomes of doing so are very uncertain.  Gaining transparent and accountable expenditure of funds should therefore be the main game.

A transparent program and related project management and budgeting method would require:

· The title and aim of each project

· The names of relevant project managers

· Major strategies related to the implementation of the project

· Expected time frames for staged and final completion of the project strategies

· Expected means of monitoring the project towards completion

· Expected ways of assessing/measuring project outcomes

· Expected costs of project (management, labour, materials, etc.)

Additional information to the above should give details of the main mechanism for consultation and resolving project related disputes.   

Other important information which should be sought is how each project is expected to relate to other major government funded initiatives in the particular region or community for which it is being proposed.  For example, how does each project relate to major activities being undertaken as a result of:

· the NSW vision for public health, which is that each area health service, in partnership with its community, other government and non-government organisations, local council and general practitioners will develop a three year plan for public health that identifies regional public health issues and priortizes those issues (NSW Health, 2000)

· The NSW Government Disability Policy framework (2000) which calls for a planned, coordinated and flexible approach to policy and service provision in NSW for people with disabilities and their carers

· Australia’s national strategy for ecologically sustainable development

· Relevant university based research funded as a result of professional peer review or other methods

Such information should be freely available from the ATSIC website, unless another course of action can be shown to be in the community interest.

ATSIC may initiate projects to meet the requirements of relevant policy documents or recommendations.  Alternatively, it may judge projects initiated by regional communities primarily on the basis of whether draft project proposals appear to meet ATSIC aims, and whether they are realistically designed, in the light of key transparency and accountability requirements such as those above.  Where possible, project proposals should be available to all, so that communities may learn from each other and so develop towards best practice.

ATSIC should openly explain the reasons for its decisions when asked to do so, and may provide assistance with designing final proposals.  An appropriate dispute resolution process may also be necessary.  

THE IMPORTANCE OF ADOPTING UN GUIDANCE IN DECISION MAKING

Although people who live locally may have intimate knowledge and long experience of the practices and beliefs in their particular communities, appropriate international community principles should assist and guide all local leaders who undertake consultation and evidence gathering in order to make and pursue decisions. 

The benefit of using UN Conventions and related documents as general aids to decision making wherever they are relevant, is that these instruments reflect the agreed values and principles of an ideal international, multicultural and democratic society.   The application of these guiding principles also promotes consistent and equitable treatment and more effective comparison of outcomes.  The documents are also comparatively easy to read and acquire.   

In any society, the application of such international human rights principles should serve to promote cultural and individual diversity, while reducing any inherently oppressive features related to traditional decision making principles or practices. 

On the other hand, in the absence of such a universal, multicultural and democratic approach to social regulation, the diversity of traditional beliefs and decision making practices may lead to increased social differentiation but also to increased social intolerance, moral confusion and related conflict. 

For example, in drug and alcohol related programs and where relevant, ATSIC should generally judge proposals in the light of the 1994 International Labour Organisation, the United National Educational, Scientific and Cultural Organisation and the World Health Organisation definition of community base rehabilitation as: 

A strategy within community development for the rehabilitation (CBR), equalization of opportunities and social integration of all people with disabilities.  CBR is implemented through the combined efforts of disabled people themselves, their families and communities, and the appropriate health, education, vocational and social services.

( U.N. CBR document on www.unescap.org./decade/cbr.htm)

According to the UN discussion, CBR includes all government and non-government services that provide assistance to communities. In the CBR context, community means:

a.
a group of people with common interests who interact with each other on a regular basis;     
      and/or

b.
a geographical, social or government administrative unit

This provides both a micro and a macro perspective on community.  A CBR approach, which also promotes national health and environment development goals, seems to require that the administrative definition of a community at the macro-level should be broadly based around area health service, local government or other relevant boundaries. 

A United Nations working party has also recently produced a draft Declaration of Basic Principles on the Use of Restorative Justice Programs in Criminal matters which may provide appropriate guidelines to assist administration of community based crime prevention and treatment.  Reports on Crime Prevention and Social Support produced by the Standing Committee on Law and Justice of the NSW Legislative Council recommended trials of circle sentencing in Aboriginal communities.  The recent successful trials of Drug Courts in NSW already provide some evidence that moves to alternative justice formats can be more conducive to crime prevention, rehabilitation and cost containment than the normal adversarial court process followed by jail for the person found guilty of an offence.  

There is growing community awareness that the traditional British adversarial justice system is a pre-scientific, irrational and expensive way of gathering and considering information. The role of adversarial lawyers is to secretively and selectively gather and use evidence in the manner most consistent with maximising the interests of their respective clients.  They are the gatekeepers of all evidence admitted for presentation.  The treatment of the case may be constrained by the highly detailed and specific requirements of a particular law and related legal tradition.  The law may be in language which is unclear or incomprehensible to the ordinary intelligent person. There is little or no case outcome evaluation.      

This ancient traditional British practice can be contrasted with the later scientific approach to gathering and considering evidence in order to find the apparent truth.  The scientific approach requires a broad and informed view to be taken to the resolution of any apparent problem, in order to dispassionately consider the information produced by a multiplicity of communities and individuals who seek to present their evidence and to report how they feel.   

As Braithwaite (2002) pointed out, the deepest psychopolitical reality of the choice between peace and war is whether we should give the enemy what we believe he deserves, or whether we should look for solutions to problems.  The former approach is adversarial, the latter is scientific.  When opposing lawyers are the gatekeepers of all information admitted to the arena, and each seeks to present the most self-interested view of events possible, the truth is likely to be one of many casualties of the process. The case outcome often goes unmonitored, but may be socially and economically punitive for victims, offenders and communities alike. 

Australian organisations are increasingly gathering evidence and making decisions in more sensible ways.  For example, the Social Security Administrative Appeals Tribunal makes thousands of decisions each year using a three person administrative structure.  One of the panel members is from a representative organization of the client community.  Members of these Tribunals have pointed out that it would be helpful if complainants had access to appropriately qualified assistants who could help them express their case more clearly, honestly, and effectively than might otherwise be possible.  However, this is far from the lawyer driven process.  There are many other models for resolving disputes which could be modified and used effectively in community contexts.

To grow and flourish communities need strong, diverse and independent individuals, as well as strong families and communities.  There is a long history in all cultures of communities branding the artist, the scientist, the builder and the reformer as mad, bad, and dangerous to know.  Tolerance, education and growth necessitate the fostering of open dissent and debate.  The obligation of those who disagree with a community decision is to support its being made in a timely, evidence based and empathetic fashion, but to speak out, where necessary, on why the conclusion seemed wrong to them.

CARING, FAMILY PLANNING AND INDIVIDUAL SELF DETERMINATION

Transparency is a central requirement of accountable management.  Democratic societies increasingly conceptualise secrecy as intrinsically related to the potential for corruption and to the maintenance of continuing domination by the already powerful.  For example, many feminist writers have pointed out that secrecy may also hide violence in some families, and that many practices destructive of the weak, such as rape and child abuse, were not brought to public attention in Australia until the rise of the feminist movement in the 1960s.  Only in the last few years have Aboriginal women had the community support to question the sexually or otherwise casual or violent treatment meted out to them for generations, at the hands of white men or dispossessed black men.  

The WHO definition of sexual health is the integration of physical, emotional, intellectual and social aspects of sexuality in a way that positively enriches and promotes personality, communication and love.  Such a definition provides a tool for investigating and judging sexual behaviour, which is more inclusive and pro-social than almost any of those which traditionally spring from a narrower religious or cultural discourse.  People may then explain their actions to the broader community in terms of the requirements of this universal discourse, a form of which may also be found in duty of care and rights related legislative requirements.

In the above context I also draw your attention to a recent publication ‘Their Future: Our Responsibility’ produced by ATSIC and the Secretariat of National Aboriginal and Islander Child Care (SNAICC, 2001).  This booklet makes many vital recommendations regarding the necessity to clearly distinguish between child abuse and neglect, so as to target appropriate child care and related family support services to meet the needs of children effectively.  

Supportive, flexible and educational child care provision is a vital service in any community.  This is especially so in cases where children may be at particular risk in the absence of such support.  The development of any community must start with the protection of its children because they are the future generation.  The SNAICC booklet claims (p. 7) that ‘ATSIC children make up 28% of all children in the care and protection system despite making up less than 2% of the total population of children aged 0-17 in NSW’.  It also claims that in Victoria Indigenous children comprise 20% of children in care and less than 1% of the population aged 0-17.  

Elsewhere, however, the publication states that 28% of Aboriginal and Torres Strait Islander people are under the age of ten and 40 % of Aboriginal and Torres Strait Islander people are under the age of fifteen.  It also quotes Jonas and Dodson who respectively note that the age structure in indigenous communities is ‘typical of an underdeveloped country with more children and young people’ and that this has enormous consequences. (p. 10)  

In comparison with other Australian women, Aboriginal women have more children at younger ages.  It is difficult to know how large a part personal choice plays in these events.  According to the Australian Institute of Health and Welfare, the 1986 Australian census showed that in the 15-19 years age group, indigenous fertility was almost five times that of non-Aboriginal people and twice as high for the 20-24 age group.  Although Aboriginal fertility rates have halved in the last decade, in 2001 more than 20% of Aboriginal births were to women aged less than twenty years, compared with 4.2% of those to non-Aboriginal women.  

In any community, effective family planning services are vital for the prevention of family violence, especially in communities where alcohol related poverty is already a 

major causes of social stress.  Children need to be protected by their communities.  Young women and young men both deserve not to have their future potential unexpectedly disrupted by the often overwhelming responsibility of having to provide for an unplanned child.  Australian women throughout the twentieth century have fought for the right to the full range of family planning services.  In my view men should have similar rights to appropriate counseling and related services regardless of their ethnicity.  Indigenous people need this for children to escape abuse, neglect and endemic poverty effectively.

The publication ‘Their Future, Our Responsibility’ refers to the importance of abiding by relevant UN Conventions.  However, the Indigenous Child Placement Principles, which are supposedly based on the principles of self-determination (p.8) do not appears to clearly reflect the requirements of Article 12 of the Convention on the Rights of the Child which states that:

The child shall have the right to be heard and to express their own views.  Those views shall be given due weight, in accordance with their age and maturity.

The Convention’s guiding principles are that children should be seen as neither the property of parents, nor the helpless objects of charity.  They are the subject of their own rights, as individuals and as members of the community, and have rights appropriate to their age and stage of development.

Many of us have wished to get out of the social environments we were born into, and have accordingly shaped our lives to achieve this goal. Family and culture are not meant to be a prison but a responsible choice, which individuals of Aboriginal descent have as much right to make on their own behalf as anybody else.  

RESEARCH

The implementation of ATSIC social development programs should be supported by appropriate research.  The philosopher Karl Popper stated that all social administration should be conducted as experimentation and thereby combine discovery and implementation in one process.  Action research is like health promotion, risk management and program or project management.  It proceeds in a spiral of steps, composed of a cycle of consultative planning, action, and fact finding about the results of the action.  

In this process, people should not feel they must slavishly apply standards such as those found in relevant UN Conventions and related documents regardless of the apparent needs in a particular situation.   For example, the requirements of risk management under State occupational health and safety acts, and also of professional independence in the health care sector, are that decision makers should deviate from the expert and normally recommended codes of practice, if it appears from the evidence that another practice is likely to be safer in a particular situation under consideration. The deviation from normally expected good practice and its justification should then be recorded.  The documentation regarding the decisions and related outcomes of a wide range of judgments then needs to be studied on an aggregated basis.  This comparative research practice should lead to increasingly informed evaluation of  treatments and other actions, in order to improve their outcomes.

The Human Rights and Equal Opportunity Commission should have an appropriate role in project monitoring and research related to the implementation of many UN Conventions and other international standards.  The Australian Parliament established the Human Rights and Equal Opportunity Commission in 1986 to administer federal laws relating to human rights and discrimination.  The Commission’s responsibilities fall within four main areas, which are:

· Public awareness and education

· Anti-discrimination and human rights complaints

· Human rights compliance 

· Policy and legislative development 

The Commission has responsibility under the Human Rights and Equal Opportunity Commission Act (1986) for the following seven international human rights instruments:

· International Covenant on Civil and Political Rights

· International Labour Organisation Discrimination (Employment and Occupation) Convention

· Convention on the Rights of the Child

· Declaration on the Rights of the Child

· Declaration on the Rights of the Disabled Person

· Declaration on the Rights of Mentally Retarded Persons and

· Declaration on the Elimination of all Forms of Intolerance and of Discrimination Based on Religion or Belief

The Commission also has responsibility for the Racial Discrimination Act (1975), the Sex Discrimination Act (1984) and the Disability Discrimination Act (1992) 

It should also be noted that the current definition of ethical behaviour which is contained in the National Statement on Ethical Conduct in Research Involving Humans which was produced by the National Health and Medical Research Council is highly problematic and likely to frustrate effective community development.  A paper regard this problem is attached to this submission.

EDUCATION

The processes of community management and the implementation of human rights and good governance principles are all related.  Effective education to support them is vital.  

For example, the Social Development Unit of the United Nations states that for the multi-sectoral approach to community based rehabilitation (CBR) to be successfully translated into action, both government and non-government service capabilities may need to be improved. The ideals of CBR are also reflected in numerous NSW government reports, such as those of the NSW Legislative Council Standing Committee on Law and Justice.  

The UN statement on CBR states that improvement of the capacity and skills for facilitating community involvement is particularly important.  Such improvement and related activities must be closely coordinated to ensure the optimum use of scarce resources.  In accordance with the multi-sectoral concept, systems should be developed, at the community level and among government and non-government welfare organizations, that interact and reach out to each other and to employers.  

In Australia, the National Committee on Human Rights Education (Inc.) is an independent association dedicated to promoting and extending human rights education in all its forms.  It was established with the support of government, business and committee groups.  The National Committee has been designed by the Federal Government as the national focal point for the UN Decade of Human Rights Education (1995-2004).  The National Committee firmly believes that the way forward for human rights is through the process of education.  

Employers, technical and further education colleges, schools and universities might help with this human rights and governance related educational task.  Currently, however, although State governments have legislative control over the governance of public universities, and community service is listed among the principal university functions, state governments contribute only a very small proportion of university funding.

The Human Rights Sub-Committee of the Joint Standing Committee on Foreign Affairs, Defence and Trade has recently established an inquiry into human rights and good governance education in the Asia Pacific Region.  A proposal for a national approach to distance education, which I made to this committee, is attached for your information.  I hope that you will support it.   This paper also shows why the collegiate culture of the universities and the related culture of the Commonwealth Department of Education, Science and Training need to be reformed so that all community stakeholders can be served more effectively. 

Thank you for your consideration of this submission and its attachments.  I can be contacted on 02-96608716 or at C.Odonnell@fhs.usyd.edu.au
Carol O’Donnell 

School of Behavioural and Community Health Sciences

Faculty of Health Sciences

Univesity of Sydney.

8
1

