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Question No. 1

00AOM1Scullion, Sen Nigel0Senator SCULLION—The first [question] concerns your organisation, Australians for Native Title and Reconciliation. Issues have been raised with me regarding the title of native title land—whether it should be inalienable freehold land. With regard to the issues associated with it not being freehold land but a different sort—Aboriginal title, or blackfella title, as it has been referred to me—what impact do you think they will have on reconciliation? 

Answer:

There is no doubt that properly addressing problems with native title would have a positive effect on reconciliation, however, in terms of any such effect, the process is arguably more important than any specific outcomes, such as the nature of the tenure of native title land. That is, outcomes must be negotiated with Indigenous peoples, and be the result their informed consent. The fact that the current native title legislation is racially discriminatory, is stacked against Indigenous claimants and was not the product of meaningful negotiation or consent is of considerable significance.

The specific issue of the nature of native title tenure has little if anything to do with reconciliation per se, and we offer no formed opinion on the matter. However, a recommendation to the Federal Government to embark on meaningful negotiations with Indigenous peoples to properly address their concerns with respect to native title would have a significant beneficial effect on reconciliation.

Question No. 2

00AOM1Scullion, Sen Nigel0Senator SCULLION—……………………The second [question] concerns self-determination. We talked about a number of issues and I would like you to give me a response on self-determination in terms of governance and its impact on the capacity for the wider community to protect women and children in Indigenous communities. Self-determination, on one side, gives a whole range of rights. It is sort of politically incorrect to interfere in that governance, because they need self-determination, but if there is a better balance to be had I would like you to comment on that.

Answer:

We don’t believe it is possible to determine at this stage whether there is “a better balance” than self-determination in the Australian context because genuine self-determination has never been implemented in this country.

What also flows from this is that current levels of violence and abuse in Indigenous communities are not the product of self-determination, but of the massive failure of the existing policies and policy implementation of successive governments - federal, state and territory. This includes so-called ‘practical reconciliation’ policies, which after six years, have utterly failed to reduce levels of violence and abuse in Indigenous communities.

Self-determination does not of itself limit the capacity of the wider community to protect women and children in Indigenous communities. Self-determination is, after all, a right defined in international law in context with and alongside other rights and standards protecting individuals, and particularly children, from violence and abuse. It is also the case that self-determination, in an Australian context, would not over-ride domestic laws protecting women and children. Communities would still retain such protections and governments would retain the right to intervene on such matters.

Your question suggests the issue is one of whether Indigenous communities can be trusted to govern themselves appropriately. In our opinion the answer is ‘yes’. However, this would require that sufficient resources, including resources for capacity-building, are provided to communities to carry out required governance functions and responsibilities. This has not happened yet in this country.

