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Dear Ms Moore

Inquiry into the provisions of the Proceeds of Crime Bill 2002 :questions on notice (MARCH HEARING)

Please find enclosed answers to questions taken on notice at the public hearing on 27 March 2002.  

Legal assistance - who is responsible for reimbursing the Legal Aid Commission if the person’s assets are found not to be proceeds of crime?

If a person's assets are found not to be the proceeds of crime, then those assets would be taken into consideration in determining the amount of any final contribution that person may be required to make towards the cost of the legal assistance provided.  Depending on the outcome of the means test assessment, a contribution covering the full cost of the grant may be imposed.

Legal assistance - what is the process that the Legal Aid Commission would have to follow in order to recover the costs of the legal assistance?
The recovery of costs would be by application to the Official Trustee.  The details of these procedures are yet to be finalised and will be developed in consultation with ITSA and legal aid commissions.  It is envisaged that a staged reimbursement process will be implemented in order to avoid any cash flow problems for Legal Aid Commissions.  Clause 300 of the Bill provides that Legal Aid Commission expenses are a charge on restrained assets.  Clauses 292-294 of the Bill require the Official Trustee to reimburse the Commissions.

Legal assistance - basis for Legal Aid Commission participation in the proposed scheme.

It is proposed that the scheme be implemented through the Commonwealth legal aid priorities and guidelines which form part of the existing legal aid agreements.  A draft new guideline relating to proceeds of crime has been prepared and circulated to Directors of Legal Aid Commissions for comment.  Directors have indicated their acceptance of the guideline subject to one minor amendment which has now been agreed.
Monitoring orders - protection for innocent third parties

It is important to note that the account of an innocent third party can only be subject to a monitoring order if the judge making the order is satisfied that there are reasonable grounds for suspecting that the person has benefited directly or indirectly, (or is about to benefit directly or indirectly) from the commission of a serious offence  or, alternatively, that the account is being used to commit a money laundering offence: subclause 219(2) of the Bill.   

Clause 223 provides general protection to such parties by making it an offence to disclose the nature or existence of a monitoring order except in certain limited circumstances (see below.)
Monitoring orders - protection for innocent third parties - notification?

There is no provision for notification.  Monitoring orders are designed to facilitate information-gathering by law enforcement agencies.  For the purposes of effective investigation - and to prevent losing the ‘trail’ of possible offenders and the proceeds of their crime - it is necessary that knowledge of the existence of the order be confined to authorised law enforcement officers and officers of the financial institution in question (to the extent necessary to ensure the institution’s compliance with the order.)

Monitoring orders - is the information obtained this way also subject to the unlawful disclosure provisions in the Bill?  

Clause 223 sets out specific offences in relation to disclosure of the existence or operation of the monitoring order.  

Subclause 223(1) creates an offence for a person to disclose the existence or operation of a monitoring order.   It is also an offence to disclose information to another person if the other person could infer the existence or operation of the monitoring order from that information : subclause 223(2)

Subclause 223(3) makes it an offence for a person to make a record of, or disclose, the existence or the operation of a monitoring order if that person receives information relating to that order but that person is not authorised to receive the information.  

Subclause 223(4) sets out the circumstances in which it is permitted to disclose the existence or the operation of a monitoring order.  The information may be disclosed to the head of the enforcement agency or a senior officer of that agency for the performance of that person’s duties, or for purposes connected to legal or court proceedings;  or to an officer or agent of the financial institution for the purpose of ensuring that the order is complied with;  or a barrister or solicitor for the purpose of obtaining legal advice or representation in relation to the order.  

In addition, information may be disclosed to the Director of AUSTRAC or a member of the staff of AUSTRAC who is authorised by the Director as a person who may be advised of the existence of a monitoring order.   Such disclosure may be made for the purpose of performing the person’s duties; or for the purpose of (or for purposes connected with) legal proceedings; or for purposes arising in the course of proceedings before a court. 

‘Financial institutions’

The Bill does not include all ‘cash dealers’ or ‘underground bankers’.  It focuses on traditional financial institutions such as banks.  The extension of the legislation to cover a broader class of businesses raises significant definitional and practical issues which warrant full consultation with industry.  This is to be done as a separate exercise.

Terrorist offences as serious offences

The proposed terrorism offences are contained in the Security Legislation Amendment (Terrorism) Bill 2002 (items 3 - 4) and the Suppression of the Financing of Terrorism Bills (item 3).  They are providing or receiving training connected with terrorist acts (s 101.2); directing organisations concerned with terrorist acts (s 101.3); possession of things connected with terrorist acts (s 101.4); collecting or making documents likely to facilitate terrorist acts (s 101.5); other acts done in preparation or planning of terrorist acts (s 101.6); directing, assisting, membership of a proscribed organisation (s 102.4); and providing or collecting funds to facilitate terrorist acts (s 103.1).  These differ from other serious offences covered under the Bill because of the likely international connections and concern about the commission of any of these offences.  It is therefore important that Australian legislation be very specific about the steps that are being taken to implement international anti-financing of terrorism measures.  The removal of the six year limitation on bringing applications under the civil forfeiture regime in relation to terrorism offences is in recognition that in some cases it is likely to take a very long period of time to unravel complex terrorist financing arrangements, particularly where they span across international borders.   

Offence of possession of property suspected of being a proceed of crime - proposed s.400.9

The following provides for a more detailed answer to questions about whether this offence should be extended to give it exactly the same scope as the money laundering offences.  It was explained at the hearing that this was but part of a scheme of offences and that the requirements of proof of fault in this offence are such that it was intended to be restricted.  

This offence is not concerned with ‘money laundering’.  Like its predecessor (section 82 of the Proceeds of Crime Act 1987) it is meant to be a preparatory offence concerned with the possession of property suspected of being proceeds of crime.  It provides for reverse onus of proof on the part of the defendant that he or she had no reasonable grounds for suspecting that the property was derived from some unlawful activity.  The money laundering offences require proof of intention, recklessness or negligence.  The ‘dealing with money or other property’ concept (proposed section 400.2 and mentioned in the DPP submission), picks up a wider range of State offences, but was not included because of the remoteness of that concept from the objects of this preparatory possession offence.  ‘Dealing with money or other property’ includes receiving, concealing, disposing, importing, exporting and engaging in banking transactions.  This is conduct which is part of what is meant by ‘money laundering’.  If the Committee is disposed towards extending the offence, it can be extended to cover all State indictable offences which involve the matters listed in paragraph 400(3)(c) without extending the offence in the manner that would occur if the ‘dealing with money or other property’ concept was included as an element of this offence.  

Telecommunications (Interception) Act amendments

As mentioned at the hearing, advice in relation to the Telecommunications Interception Act will be provided this week.  That advice will be forwarded in a separate letter.

Senator Scullion (page 33)

The current arrangements for fees paid to private practitioners who undertake legal aid work have evolved over a considerable period.  State and Territory legal aid commissions have adopted scales appropriate to their jurisdictions.  

The Department released a discussion paper canvassing possible options to improve fee scales paid to private practitioners undertaking Commonwealth law matters.  Subsequent to receiving submissions, the Department is analysing the responses and developing options for consideration by the Attorney-General.
Senator Ludwig (pages 33 and 34)

Legal assistance may be granted for applications that are in accordance with the Commonwealth guidelines and meet the means and merits tests.  Commissions must also take account of competing priorities in making a decision whether or not to grant legal assistance.  In determining the nature and extent of the assistance to be granted, commissions are required to exercise their discretion on a case by case basis.

The Proceeds of Crime guideline will be part of the Commonwealth Civil Law guidelines. There is no limit/cap placed on the payment of costs for legal assistance in Commonwealth civil matters.

There is no intention to include additional clauses or caveats in the legal aid agreements as the general Commonwealth legal aid priorities and guidelines will apply. 
Senator Cooney (pages 34-35)

There is a relationship between criminal activity and property forfeited under clause 47.

Where property is restrained under clause 18 it can be excluded from the restraining order paragraph 29(2)(c) if it is not the proceeds of unlawful activity or an instrument of terrorism, unless subclause 29(4) requires it to be restrained to meet a pecuniary penalty order or a literary proceeds order. 

Where a forfeiture order under clause 47 has been made property can be excluded under paragraphs 73(1)(c) and (d) if it is not proceeds of unlawful activity or an instrument of terrorism.

Senator Ludwig (page 36)

The costs provision is the same as section 101 of the current Act and would enable recovery of all reasonable expenses not just legal expenses, and therefore could extend to airfares, accommodation etc within the discretion of the court.

Senator Ludwig (page 37)

ALRC Recommendation 72 in part says that the court ‘should have regard’ to a number of factors in determining whether a literary proceeds order should be made and the quantum of any such order.  That Recommendation follows the ALRC’s view that the Commonwealth legislation should follow the existing Victorian literary proceeds legislation, which provides the court with a discretion as to what should be treated as literary profits.  The Victorian legislation provides that ‘the court may have regard’ to a number of specified matters along with any other matter it thinks fit.  The Commonwealth Bill reflects the Victorian legislation.

Senator Scullion (page 37)

The scope of the terrorism offences is addressed in the response to the question regarding ‘terrorist offences as serious offences’ above.

Senator Cooney (page 38)

We confirm that under section 198 of the Customs Act 1901 search warrants are regularly issued for use by Customs in relation to civil matters. Customs advise that during the past financial year this has occurred on average 18 times per month.
I trust this information is of assistance to the Committee in its consideration of these Bills.  
Yours sincerely

Maggie Jackson
Senior Adviser

Telephone:
(02) 6250 6027

Facsimile:
(02) 6250 5918

Email:
maggie.jackson@ag.gov.au
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