[image: image1.png]ATTO ,
(GENERAL'S
[ DEPARTMENT




Criminal Justice Division


02/443  CRJ RG

13 March 2002
Ms Pauline Moore

Secretary

Senate Legal and Constitutional Committee


Suite S1.108

Parliament House

CANBERRA   ACT   2600
Dear Ms Moore

Inquiry into the provisions of the Proceeds of Crime Bill 2002 :questions on notice

Please find enclosed further answers to questions taken on notice at the public hearing on 31 January 2002.  These update answers that were forwarded to you on 5 March 2002.  They take into account the Proceeds of Crime Bill 2002 and the Proceeds of Crime (Consequential Amendments and Transitional Provisions) Bill 2002, which were introduced on 13 March 2002.  I trust the following answers will assist the Committee.  

1.  Recommendation 21

(a)
What, if any, arrangements are in place 

(b) 
If there are arrangements, is it intended that these be reviewed?

Answer : The DPP entered a memorandum of understanding (MOU) with the ATO on 7 February 1997.  That MOU mirrors similar agreements entered between the ATO and the State agencies.

There has not been a formal review of the MOU.  However, the arrangements are discussed at regular criminal asset liaison meetings between the DPP and the ATO.  The DPP advises that the arrangements have worked well, and have resolved the potential for conflict in the area.  It is envisaged that the MOU will be reviewed once the legislation is enacted.  At that time it will be necessary to establish a new operating regime, which is likely to be based on similar principles to the existing MOU.

2.  Recommendation 22

Has this recommendation been given effect in the bill?
Answer : Yes.  The Proceeds of Crime (Consequential Amendments and Transitional Provisions) Bill 2002 (‘the Consequentials Bill’) contains a new Commonwealth money laundering regime.  

3.  Recommendations 60-64 inclusive

(a)
Have these recommendations been incorporated in the bill?

(b)
In respect of Recommendation 64:

· has any analysis been undertaken to determine whether the present legislation has resulted in persons escaping the criminal justice process (see report, pp. 211-212, Paragraph 14.33)

· if yes, what were the results of that analysis?

· If not, can you explain why?

Answer : Recommendations 60-63 have not been incorporated into the Bill.  Recommendation 64 has been incorporated into the Proceeds of Crime Bill (‘the Bill’)- clause 294 is the equivalent of section 34C of the Proceeds of Crime Act 1987 (PoC Act 1987).  In accordance with Recommendation 64, paragraph 34C(1)(b) of the Act has not been transferred to the Bill.

In the context of making Recommendation 64 the ALRC asserted that the existing Act may have resulted in some persons not being prosecuted for fraud offences.  Comments of the DPP and the AFP (at paragraphs 14.31 and 14.32 respectively) note that defrauded Commonwealth agencies may not seek recovery under the PoC Act 1987 as they are unable to recover money via that mechanism unless they are a GBE.  

There has been no further analysis of the impact of the PoC Act 1987 on prosecution for fraud offences.  Reluctance to take confiscatory action under the PoC Act 1987 does not equate to failure to prosecute.  The prosecutorial and asset-recovery functions of the DPP are exercised independently.
4.  Paragraph 15.87

Is there a monitoring mechanism (as referred to in Paragraph 15.87) in the Bill?

· If yes, has it committed the monitoring of expenditure of funds to an appropriate authority as discussed in Paragraphs 15.88-15.93?

· If not, can you advise why not?

· If there is no monitoring authority, why not?
Answer : The Bill replaces the subsection 43(3) scheme with a new scheme under which assistance will be provided by Legal Aid Commissions, which will be reimbursed from the restrained assets and in some instances from the Confiscated Assets Account (see clauses 292-294).  The provision of legal assistance would be in accordance with the Commonwealth Legal Assistance Guidelines and Priorities and normal legal aid procedure.  

The use of LACs to provide legal assistance is viewed as an appropriate monitoring mechanism.  To gain assistance from a LAC, the person must meet both a merit and means test.  Restrained assets are to be disregarded for the means test.
5.  Section 43 of the 1987 Act

Have the criticisms of S43 by the ALRC report been dealt with by the Bill?

· If not, why not?

· If yes, can you provide an outline of the new scheme?

· Have the matters referred to in Paragraph 15.99 of the ALRC report been included within the Bill?

· If yes, does the relevant section meet all the requirements outlined in Paragraph 15.99?

· If not all requirements have been met, can you explain why?

· If the matters have not been included in the Bill, why not?

Answer  : The criticisms of the ALRC have been dealt with in the Bill.  The Bill seeks to strike a balance between the principles underlying the Act and the right of a person to adequate legal assistance.

Not all of the matters set out in paragraph 15.99 of the ALRC Report have been met in the new scheme.  Specifically, points 5 (which states that the adequacy of the defence should be determined by reference to the kind of defence that an ordinary self-funded person could be expected to provide as an adequate defence of the matters in issue) and 7 (which states that in the interests of justice the defendant should be entitled to seek review by the court of the adequacy of the provisions made by such authority for the defence of the issues for trial) have not been adopted.

6.  Is it intended to pick up the ALRC’s proposal outlined in Paragraph 15.105 in full?

· If yes, how will it be managed?

If not, why not?

Answer : The Bill establishes a scheme that is a modified version of the ALRC proposal.  The elements of the ALRC proposal not included in the Bill are:

· point 5 of paragraph 15.105, which would require independent, State and Territory Legal Assistance Commissions (LACs) to provide the defendant with a defence of the kind that an ordinary self-funded person could be expected to provide for themselves as an adequate defence; and

· points 6-8 of paragraph 15.105, which would enable the defendant to seek judicial review of the nature and content of the defence provided through the LAC.

In addition, the scheme established by the Bill would implement a modified version of point 10 of the ALRC proposal.

Point 5 of the ALRC scheme would allow a defendant to apply to the LAC and be entitled to a defence which meets a statutory standard which does not apply to ordinary grants of assistance by the LAC.  The adequacy of the defence would, unlike ordinary grants of assistance, be subject to direct evaluation by a court against the statutory standard.  Under the Bill, legal assistance will be granted in accordance with standard conditions applying to grants of legal aid.  It is considered inappropriate to require LACs to manage two different categories of applicants at different levels of funding, one for proceeds of crime matters, one for all other matters.

Under existing legal aid arrangements, decisions about whether to provide assistance, and the level of resources allocated to particular matters, are administrative in nature.  Such decisions are matters of internal management for the LACs.  A right of review exists to the relevant LAC committee.  Decisions by LACs about the nature and type of assistance for proceeds of crime matters should be administered by LACs in the same manner as existing grants of legal aid.

Clause 292 of the Bill provides that where a LAC has provided legal assistance under a proceeds aid agreement, reimbursement of the cost of assistance will be made from the restrained assets.  If the cost of assistance provided by the LAC exceeds the value of the restrained assets, clause 293 of the Bill provides (subject to certain conditions) that the LAC can recover the excess from the Confiscated Assets Account (‘CAA’).

7.  Has any analysis been undertaken as to the size of the Confiscated Assets Reserve?

· If yes, what are the research findings?

If not, why not?  

Answer : No.  Fluctuations reflect prosecution activity and the characteristics of particular defendants.  Further analysis was not considered necessary.

8.  Will the Reserve be able to meet all eventualities?

· If it can’t, what money will be used to fund the Reserve?

Where will the money come from if the Reserve runs out?

Answer : The Reserve will be able to meet all reasonably foreseeable eventualities.  

9.  Has the Department examined the current funding model for legal aid in the various states to check if there are any impediments to the effective operation of the Scheme under the Bill?

· If not, why not?

· If yes, what was the finding?

(inclusion of the current funding model would be helpful)

Answer :  The current Commonwealth funding model for legal aid is a distributive funding model which takes account of relevant demographics, and risk and cost factors.  Legal aid funding for 2000/04 was distributed on the basis of the model.  The model was not reviewed to determine if there are any impediments to the effective operation of the Scheme under the Bill.  The provisions in the Bill for reimbursement of costs effectively takes the scheme outside the usual funding arrangements.  Costs incurred by legal aid commissions in confiscation proceedings are recoverable from the restrained assets.  Where the costs incurred in these proceedings exceed the restrained assets, the legal aid commission may be reimbursed from the confiscated assets account.  The operation of the Scheme will have no impact on legal aid funding arrangements.  
10.  Proposed section 70 of the Bill (now clause 74)

In s 70(2)(a) of the Bill, what prevents short notice being given, and/or such short notice being given that the person did not have time to comply?

· Are there safeguards to prevent such situations?
Answer :  Forfeiture of a person’s property under the Bill may only occur after the property has been restrained for a period of six months, or after a conviction for a relevant offence.  All person’s believed to have an interest in property are notified of an application for a restraining order (clause 26).  Where an order is made ex parte, clause 32 requires the DPP to notify the owner(s) of the restrained property of the order.  All persons who have an interest in restrained property must be notified of an application for a forfeiture order (clause 58).

The Bill does not specify a minimum period between the giving of notice and the hearing of the application.  However, if a person is given short notice he or she can seek to have the proceedings adjourned by the court; in addition, the court may of its own motion adjourn proceedings if dissatisfied with notice given.  Paragraphs 74(3)(a)&(d) have been framed sufficiently broadly to protect a person given insufficient notice.

11.  Proposed section 147(2) of the Bill (now subclause 153(2))

In this section, is the meaning of ‘commercial exploitation’ limited to ss (a)(b) and (c)?

Are there transitional provisions?
Answer  : Paragraphs 153(2)(a)-(c) are examples of means by which commercial exploitation may occur.  In line with the ALRC recommendation that the profits of ‘any commercial exploitation’ should be confiscated, the Bill does not limit what is meant by ‘commercial exploitation’.  This enables the Bill to cover new technologies and human ingenuity.  Transitional provisions are not required.

12.  Proposed Part 2.5 of the Bill

Will there be any provisions in Part 2.5 which will have a retrospective effect? 

Answer : No.  Forfeiture of literary proceeds cannot occur if the proceeds were derived before the Bill commences :see subclause 152(3).  Clause 14 provides that the legislation is to apply to offences regardless of when they were committed.

13.  Proposed section 148 of the Bill (now clause 154)

S 148 [154] includes ss(e). Is this intended to operate before the proposed commencement of the Bill? 
Answer : Paragraph 154(e) refers to how long ago the offence occurred (note the response to question 12).  It is not intended that this paragraph come into operation prior to the rest of the Bill.  

14.  Proposed section 148 of the Bill (now subclause 154)

Is it possible that an offence referred to under s 148 [154] could occur before the commencement of the Bill?

If yes, can an application for a literary proceeds order be made in respect of that offence, should the Bill be introduced?
Answer : The Bill applies to offences committed before commencement, but only literary proceeds that have been accumulated after its commencement are liable to forfeiture under the Bill.

15.  Why did the Department state that there was no other legislation in relation to money laundering within the Attorney-General’s Portfolio? (ie. Other than the Proceeds of Crime Act 1987 (such as the FTR Act etc.) – see page 13 of transcript)

· Has the Department considered whether there is any overlap in money laundering provisions?

Why has the Department split the legislation on money laundering?
Answer : The Department understood the question to refer to money laundering offences, which are currently located in the Proceeds of Crime Act 1987.  The Financial Transaction Reports Act 1988 is a regulatory regime to prevent or minimise money laundering.  The Department does not consider that there is overlap between the offence provisions and regulatory provisions.  The new money laundering offences will be placed in the Criminal Code Act 1995 (‘the Criminal Code’) and will replace the money laundering offences in sections 81 and 82 of the Proceeds of Crime Act 1987.  All very serious  offences are placed in the Criminal Code for convenience.  The Criminal Code contains the general principles by which offences are interpreted as well as other serious offences which in many cases will be relevant to the money laundering offences.  The policy of placing the very serious offences together in this way is not only a feature of the Commonwealth Criminal Code but also the legislation of other jurisdictions.  The ALRC suggested the new money laundering offences should be located in the old central criminal statute, the Crimes Act 1914 (Recommendation 32), which is being replaced by the Criminal Code.

16.  Can the Committee be provided with a list of the submissions made to the department regarding the exposure draft of the Proceeds of Crime Bill 2001?
Answer  : The list was provided on 1 February 2002.  As per the further request, copies of all submissions (except those made by law enforcement agencies) are attached.  The Department has written to law enforcement agencies advising of the proposed release and seeking their views to avoid the release of any sensitive information.  We will forward submissions to you as we hear from the agencies.

17 .  Question for the DPP : Page 3 of your submission states: “Civil forfeiture legislation in the form of the current Bill would provide the Commonwealth with a valuable tool to fight crime, to deter the commission of future offences …”

Can the DPP provide any further information on the statistical basis for that statement?
Answer : The DPP has forwarded a response to this question.  The Department notes the experience of New South Wales with similar legislation.   Prior to the enactment of civil forfeiture in relation to drug offences the amount confiscated under the conviction-based scheme was on average $500,000 per year (1986 – 1991 : total $3,100,000).  Under the new scheme in 1992 – 1993 NSW netted $2,673,000 (a five-fold annual increase).  In 1997 New South Wales expanded civil-forfeiture to all serious offences, and has since averaged recoveries of $11,000,000 per annum (a twenty-fold increase).
18.  Is there a chart that outlines the recommendations of that [ALRC] review that have been picked up in the bill, those that have not, and those that have only in part been picked up?
Answer  : The chart has been revised to refer to the new Bills and is attached.

19.  Has recommendation 20 of the ALRC Report been picked up as a recommendation?

· Where is it reflected in the current bill?

· To what extent has it been reflected in the current bill?
Answer : Yes.  Schedule 4 of the Proceeds of Crime (Consequential Amendments and Transitional Provisions) Bill 2002 implements this recommendation.  
20.  Was there a Committee put together following recommendation 93 of the ALRC Report?

· Did they have findings?

· Did they look at the matters contained in recommendation 93 and come up with a public report?
Answer : No.  It was considered that a review would be better conducted after some experience of the practical operation of the new and revised provisions.  Clause 327 provides for a review of the operation of the Act 3 years after the commencement of the Act.  The report of that review is to be tabled in Parliament.    
21.  Was a working group convened by the Attorney-General’s Department as outlined in recommendation 89 of the ALRC Report?

Answer : No.  The record retention provisions in the 1987 Act were reviewed as part of a review in 2000 of the Financial Transaction Reports Act 1988 (FTR Act), undertaken as part of the Commonwealth Legislation Review Program (which requires legislation which restricts competition or imposes costs or confers benefits on businesses to be reviewed).  The Consequentials Bill proposes that the record retention obligations in Division 4 of Part IV of the 1987 Act be moved to the FTR Act.

22.   Question for the DPP : How will the guidelines ensure that people are not compelled to disclose details of confidential information?
Answer : The DPP has forwarded a response to this question.
23.  Question for the DPP : How would the actual person be made aware of their particular rights and, equally as important, their obligations under the act? (In relation to examinations)
Answer : The DPP has forwarded a response to this question.
24.  Is there some in principle justification, some legal justification or some other justification for making distinction between examination orders and production orders in relation to the use of DUI?

Answer  : Examination orders and production orders may be distinguished in terms of their functions and available alternatives to them.

Examination orders may only be made once a restraining order is in place. The purpose of examinations is to examine persons about the affairs of the suspect or person with an interest in restrained property or their spouse. Examinations are conducted in private by an approved examiner (either appointed by the Minister or a person belonging to a class identified in regulations) and the person can be examined by the DPP and the person’s lawyer.  The approved examiner can direct who can be present at an examination and restrict publication of material arising during examinations.  There is no alternate mechanism under the Bill for the DPP to obtain this information.

Production orders are issued by magistrates and require production of certain documents to police or other investigators.  They are intended for limited use as tools to obtain documents from bodies otherwise unable to pass the information on due to confidentiality restrictions (ie banks).  However, if a law enforcement agency suspects that a person who holds a document relevant to confiscation proceedings is engaged in unlawful conduct, a search warrant can and should be used.  Production orders can only be used to obtain records from bodies corporate and documents relating to a business.  Use immunity is provided for information and documents provided both under an examination order and a production order.

I trust this information is of assistance.  The Department is available to provide further assistance to the Committee in its consideration of these Bills.  Contact officers are Maggie Jackson (6250 6027) and Geoff McDonald (6250 6395).
Yours sincerely

Joanne Blackburn
First Assistant Secretary
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