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Implementation of the Recommendations of the ALRC Report ‘Confiscation that Counts’ in the Proceeds of Crime Bill 2001 

(as introduced)

The reference to ‘profits’ in the recommendations should be understood as a reference to ‘proceeds’, that is, the results of unlawful conduct without allowing for deduction of costs incurred for the purpose of or in the course of the unlawful conduct.

1.
That the legislation be renamed the ‘Confiscation (Unlawful Proceeds) Act’.

Response:
This recommendation was not accepted.

The Government proposes to name the legislation the Proceeds of Crime Act 2002, because it better reflects the purpose of the legislation, which is to combat crime.

2.
That the principle objectives of the legislation enunciated in section 3(1)(a) and (b) be recast as follows

· to deprive persons of the proceeds of, and the benefits derived from, unlawful conduct

· to provide for forfeiture of property used in or in connection with the commission of offences against the laws of the Commonwealth or the Territories.

Response:

This recommendation was accepted.

The substance of the words are incorporated into Clause 5 (principal objects) of the Proceeds of Crime Bill 2001 (‘the Bill’).

3.
Forfeiture under section 19 of the POC Act should be mandatory in respect of the profits of an ordinary indictable offence but continue to be discretionary in respect of property that is not such profits.

Response:
This recommendation was accepted.

Clauses 45, 46 and 47 of the Bill provide that a court with proceeds jurisdiction must make an order that property specified in the order (which may include proceeds) is forfeited, provided certain preconditions are met.

Clause 46 provides that a court with proceeds jurisdiction has the discretion to make an order that forfeits an instrument of the offence (property that is not proceeds).

4.


· A pecuniary penalty order under section 26 of the POC Act should be mandatory in respect of the profits of an ordinary indictable offence or a serious offence but the existing discretion under that section should be retained in respect of confiscation of benefits other than profits.

· The court should be required, in relation to a mandatory pecuniary penalty order in respect of the profits of an offence, to reduce the amount of the order by an amount equal to the value of

-
any forfeiture of such profits that has already occurred under Commonwealth or Territory law and any proposed forfeiture in respect of those profits (cf section 26(3))

-
any tax paid in respect of those profits (cf section 26(4))

-
any amount payable in respect of those profits by way of restitution, compensation or damages (but not any such amounts paid by way of fine) (cf section 26(5))

Response:
This recommendation was accepted.

Clause 111 of the Bill provides that a court with proceeds jurisdiction must on application from the DPP make an order requiring a person (who has been convicted of an indictable offence or committed a serious offence) to pay an amount to the Commonwealth, provided certain preconditions are met.  

Clause 118 allows a betterment calculation of assets before and after the offences rather than requiring a strict assessment of profits.

Clause 124 provides that a penalty under a pecuniary penalty is to be reduced if property has been forfeited under this Act or another law of the Commonwealth or non-governing territory.

Clause 125 provides that a penalty under a pecuniary penalty must be reduced to the extent to which tax that the person has paid, is attributable to the benefits to which the order relates.

Clause 126 provides that a penalty under a pecuniary penalty may be reduced by an amount equal to the amount payable by the person by way of fine, restitution, compensation or damages for an offence to which the order relates.

5.
The POC Act should expressly prohibit the court from taking into account in sentencing in respect of an offence any confiscation order made under the Act in respect of the profits of that offence.

Response:
This recommendation was accepted.

Clause 315 of the Bill provides that when passing sentence, a court must not have regard to any forfeiture order or pecuniary penalty order that relates to the offence.  The provisions also allow the court to have regard to any cooperation by the defendant in resolving any forfeiture action against the defendant.

6.
The POC Act should expressly authorise the court to take into account in sentencing a person in respect of an offence any confiscation order made under the Act otherwise than in respect of profits of the offence.

Response:

This recommendation was accepted.

Clause 315 of the Bill provides that the court is to have regard to the forfeiture order to the extent that the order forfeits property other then the proceeds or instrument of the offence for which the person is being sentenced.
Clause 316 provides that the court may, if satisfied that it is reasonable to do so in all the circumstances, defer passing sentence until it has determined an application for a confiscation order.

7.
The POC Act should expressly authorise the court, in making any confiscation order in respect of property other than profits of an offence, to take into account any sentence that may have been imposed in respect of that offence.

Response:

This recommendation was not accepted.  

Sentencing is concerned with setting appropriate sanctions against those who commit criminal acts.  Proceeds of crime procedures are concerned with removing the capacity and motivation to commit future crimes, by taking away the fruits of crime.  When making any confiscation order, it is inappropriate to take into account sentencing.

8.

· The range of offences to which the statutory conviction based forfeiture regime contained in section 30 of the POC Act applies should be broadened to include other offences which have the characteristics of organised continuing criminal enterprise.

· Identification of additional offences to which statutory forfeiture should apply should be the subject of a review to be conducted by a committee of officials chaired by the Attorney-General’s Department and including officers from the DPP, NCA, AFP and other relevant departments.

Response:

This recommendation was accepted in most respects, although the concept of a continuing criminal enterprise has not been adopted.

Clause 332 of the Bill defines ‘serious offence’ as including a limited number of offences, which are generally serial in nature and often use the proceeds of one offence to commit the next.  The conduct which forms the basis of ‘serious offence’ includes:  drug trafficking, money laundering, serious fraud and an offence against the Migration Act 1958 (people smuggling and organised harbouring of illegal entrants).

Identification of additional offences to which statutory forfeiture should apply was reviewed by the DPP, NCA and AFP during preparation of the Bill, but there was no formal committee of officials established.

Clause 322 provides that the Minister must cause an independent review of the operation of the Act to be undertaken as soon as practicable after the third anniversary of the commencement of the Act.

9.


· A non-conviction based regime should be incorporated into the POC Act to enable confiscation, on the basis of proof to the civil standard, of profits derived from engagement in prescribed unlawful conduct.

· Prescribed unlawful conduct should include all conduct that presently constitutes a prescribed narcotics dealing for the purposes of Division 3 of Part XIII of the Customs Act.

· Prescribed unlawful conduct should include other conduct, related to conduct that is unlawful under criminal or civil law, that is of a kind ordinarily engaged in by a person continuously or serially for the purpose of profit.

· Identification of the range of such conduct that should be so prescribed as prescribed unlawful conduct should be the subject of consideration by the expert committee proposed in recommendation 8.

Response:


This recommendation was accepted in most respects, although the concept of a continuing criminal enterprise has not been adopted.

Clause 45 of the Bill provides for the non-conviction based regime.  Clause 47 deals with civil forfeiture for other offences.

Clause 332 of the Bill defines ‘serious offence’ to include a limited number of offences, which are generally serial in nature and often use the proceeds of one offence to commit the next.  The conduct which forms the basis of ‘serious offence’ includes:  unlawful conduct relating to a narcotic substance, money laundering, serious fraud and an offence against the Migration Act 1958 (people smuggling and organised harbouring of illegal entrants).  Narcotic substance means narcotic substance within the meaning of the Customs Act 1901, or as prescribed in the Regulations to the Bill.

Identification of the range of conduct that should be prescribed as unlawful was reviewed by the DPP, NCA and AFP during preparation of the Bill.

Clause 322 provides that the Minister must cause an independent review of the operation of the Act to be undertaken as soon as practicable after the third anniversary of the commencement of the Act.

10.
Under the proposed non-conviction based forfeiture regime, the court should be required, upon a finding that a person has engaged in prescribed unlawful conduct, to

· order the forfeiture of all property the subject of the restraining order

· make any pecuniary penalty order sought in relation to profits from that conduct

Response:

This recommendation was accepted.  

Clauses 45 and 47 of the Bill provide for non-conviction based, or ‘civil’, forfeiture

Subclause 45(1) requires a court, on the application of the DPP, to make a ‘civil-forfeiture’ order against property which has been restrained under the Bill for at least six months if the court is satisfied that the person engaged in conduct which constituted a serious offence within the 6 years prior to the making of the application for the restraining order.  Thus, the court is required to make a forfeiture order in relation to all property which has not been the subject of a successful application for exclusion from restraint or forfeiture.

Clause 47 provides for civil forfeiture of the proceeds of an indictable offence.  Upon the application of the DPP, the court must make an order forfeiting property which has been restrained for six months and where no application for exclusion from restraint has been made or is on foot.  If an application for exclusion from restraint has been made, the court is also required to find (on the civil standard) that the property is the proceeds (as defined) of an indictable offence, a foreign indictable offence or an indictable offence of Commonwealth concern (each of those terms is defined in Part 6-2) committed within the 6 years preceding the application for the restraining order.  

Subclause 111(1) of the Bill empowers a court to make a pecuniary penalty order (PPO) where certain preconditions are met.  A PPO is an order that requires a person to pay an amount of money to the Commonwealth where the court is satisfied that the person has derived a benefit from the commission of an indictable offence.  

11.
In the assessment for the purpose of a pecuniary penalty order of the profits derived by the defendant from the prescribed unlawful conduct, it should be presumed, unless the contrary is proved, that such profits include all expenditure by the defendant in the period of six years preceding the date of the application for the order.

Response:

This recommendation was accepted in principle for serious offences.

Where evidence of a person’s expenditure for the period of six years preceding an application of the restraining order is given at the hearing of an application for a PPO (or if there is no restraining order, the period of six years preceding the application for the PPO) clause 118 establishes a rebuttable presumption that the amount of the expenditure is the value of the benefit that was provided to the person because of the illegal activity.

12.
Upon the application of the defendant, the court should be empowered to stay the execution of a forfeiture order for a period of 14 days to enable the defendant to satisfy that court that property should be excluded from forfeiture on the grounds that the property

· does not represent profits from that or any other prescribed unlawful conduct or any other unlawful activity

· will not be required to satisfy any pecuniary penalty order and

· was lawfully acquired by the defendant.

Response:


This recommendation was accepted in principle.  The Commonwealth is precluded from dealing with forfeited property until the expiration of relevant appeal periods.

Clause 69 of the Bill provides that a court that made a forfeiture order, or that is hearing, or is to hear, a forfeiture application for a forfeiture order, must make an order excluding property from forfeiture, provided certain preconditions are met.  These preconditions include cases where the proceeds are not from unlawful activity.

13.
Upon the application of the defendant, the court should be empowered to stay the execution of a pecuniary penalty order for a period of 14 days to enable the defendant to seek to rebut, in whole or in part, the presumption that all expenditure of the defendant in the period of six years preceding the application for the pecuniary penalty order constitutes such profits.

Response:


This recommendation was accepted in principle.

As discussed in relation to Recommendation 11, clause 118 establishes a rebuttable presumption about the amounts of benefits a person has derived from illegal activity

Clause 132 of the Bill provides that the person who would be subject to the pecuniary penalty order if it were made may appear and adduce evidence at the hearing of the application.  This would include evidence rebutting the presumption established by clause 118.

14.
The court should be required to deduct from any assessment of profits under a pecuniary penalty order

· any forfeiture of such profits as has already occurred

· any tax paid in respect of such profits.

Response:
This recommendation was accepted.

Clause 124 of the Bill provides that the penalty amount under a penalty order against a person is reduced by an amount equal to the value, as at the time of the making of the order, of any property that is proceeds of the offence to which the order relates.  This clause applies if an appeal against the forfeiture or forfeiture order is allowed, of the proceedings for the proposed forfeiture order terminate without the proposed forfeiture order being made.

Clause 125 provides that the court must reduce the penalty amount under a pecuniary penalty order against a person by an amount that, in the court’s opinion, represents the extent to which tax that the person has paid is attributable to the benefits to which the order relates.

15.
In substitution for the requirement that a person be charged with a relevant predicate offence not later than 48 hours after the making of the restraining order, the legislation should allow a period of one month, or such longer period not exceeding three months, as the court determines, in which a charge is to be brought.

· Similarly, in relation to non-conviction based forfeiture, a period of one month, or such longer period not exceeding three months, as the court determines, should be allowed for the restraining order to remain in force.

· The defendant’s interests should continue to be protected by the court requiring undertakings as to costs and damages and by the defendant having the right to apply for property to be released from the order.

Response:

This recommendation was accepted.

Subclause 43(1) provides that a restraining order that relates to one or more offences ceases to be in force 28 days after one of the following occurs: the charges that relate to the restraining order are withdrawn; the suspect is acquitted on the offence, or the charges are quashed.  This provision does not operate if there is a confiscation order or an application for a confiscation order that relates to the offence.

Sub clause 43(2) of the Bill provides that a restraining order ceases to be in force if, within 28 days after the order was made: the suspect has not been convicted of, or charged with, the offence, or at least one offence, to which the restraining order relates; and there is no confiscation order or application for a confiscation order that relates to the offence.

Clause 21 provides that the court may refuse to make a restraining order if the Commonwealth refuses or fails to give the court an appropriate undertaking with respect to the payment of damage or costs, or both, for the making and operation of the order.

The Bill provides a mechanism for person’s with restrained assets to apply for those assets to be released from restraint – see clauses 29, 30 and 31.

16.
The requirement that the affidavit in support of an application for a restraining order depose to a belief that the defendant has committed a relevant predicate offence should be replaced by a lower threshold requirement that the officer have reason to suspect that the defendant has committed such an offence.

· Similarly, in relation to non-conviction based forfeiture proceedings, the officer should be required to depose to reason to suspect that the defendant has engaged in the relevant prescribed unlawful conduct.

Response:
This recommendation was accepted.

To obtain a restraining order under the Bill, the application must be supported by an affidavit of an authorised officer.  Where the person the subject of the restraining order has not been charged with or convicted of the relevant offence, the affidavit must set out the grounds on which the person is suspected of having committed that offence, and the court must be satisfied that the authorised officer who made the affidavit holds the suspicion or suspicions on reasonable grounds (see clauses 17, 18 and 20).  The exception to this is an application for restraint of specified proceeds under clause 19, where there may not be an identified suspect or offence.  In those circumstances the authorised officer must give an affidavit regarding the nature of the property – see paragraph 19(1)(e).

17.
The following simplified and consolidated process for making and considering applications for restraining orders should be adopted.

· The application should specify the purpose or purposes for which the order is being sought, being to satisfy one or more of the following

-
a forfeiture order under section 19 in respect of a conviction of an ordinary indictable offence

-
a pecuniary penalty order under section 26 in respect of conviction of an ordinary indictable offence

-
a statutory forfeiture under section 30 in respect of conviction of a serious offence

-
a pecuniary penalty order under section 26 in respect of a conviction of a serious offence

-
a forfeiture order under the proposed new non-conviction based regime

-
a pecuniary penalty order under the new non-conviction based regime

-
any compensation or reparation order.

· The application would seek restraint (as permitted and appropriate according to the nature of the predicate offence or the prescribed unlawful conduct) of

-
specified property of the defendant

-
all property of the defendant

-
all property of the defendant other than specified property or

-
specified property of a person other than the defendant.

· In the affidavit in support of the application, the relevant officer should depose to 

-
having reason to suspect that the defendant has committed a relevant predicate offence or engaged in the relevant prescribed unlawful conduct (Recommendation 16) and

-
a belief that, having regard to the stated purpose or purposes for which the restraining order is being sought, the property sought to be restrained may be required to satisfy that purpose or those purposes.

· Additionally, in the case where a restraining order is sought against the property of a person other than the defendant, the officer should depose to having reason to suspect that the property is

-
in the case of conviction based proceedings — proceeds of, or property used in or in connection with, the offence, or is property under the effective control of the defendant

-
in the case of non-conviction based proceedings — proceeds of the prescribed unlawful conduct or property under the effective control of the defendant.

· The court would be required to be satisfied that there are reasonable grounds for the deponent having the suspicion(s) and belief referred to above.

Response: 

This recommendation was accepted.

Clause 26 of the Bill stipulates the requirements for restraint order applications.  The DPP must give written notice of an application for a restraint order covering property to the owner of the property and to other people with an interest in the property.  A copy of the application and any affidavit supporting the application must be included with the notice.  

Clauses 17, 18 and 20 provide that the application for an order must be supported by an affidavit of an authorised officer.  The officer is to state whether the officer suspects that the suspect has committed the offence (in cases where the suspect has not been convicted of an indictable offence).   If the application is to restrain property of a person other than the suspect, the affidavit must state that the property is subject to the effective control of the suspect or the property is proceeds of the offence or an instrument of the offence.  The affidavit must include the grounds on which the authorised officer holds those suspicions. 

Clauses 18, 19 and 20 of the Bill provides that a court with proceeds jurisdiction must make a restraint order provided that there are reasonable grounds to suspect the person has committed a serious or indictable offence, or the property is the proceeds of an indictable offence.

18.
The current limitation on an ex parte order operating for more than 14 days should be substituted with an entitlement for a person whose property is affected by such an order to be heard by the court, if they so wish, and a power in the court to revoke the order where it is not satisfied that there is good reason for the order to continue in force.

Response:
This recommendation was accepted.  Ex parte orders are no longer treated as interim orders.

Subclause 26(6) provides that a person who claims an interest in property may appear and adduce evidence at the hearing of the application.

Subclause 40(5) provides that a court may revoke the restraining order if satisfied that there are no grounds on which to make the order at the time of considering the application to revoke the order.

19.
A simplified test should be established for a defendant charged with an ordinary indictable offence to have property excluded from a restraining order.  The defendant in such cases should be required to satisfy the court that the property would not be required for the purpose, or purposes, for which the order had been made.

Response: 
This recommendation was accepted in principle.

Clause 29 provides that the court to which an application for a restraining order was made may, when the order is made or at a later time, exclude specified property from the order, provided the court is satisfied as to the relevant reason for excluding the property.  Paragraph 29(2)(b) provides that specific property may be excluded if the property is neither proceeds or an instrument of the offence, or any offence, to which the order relates.

20.
The POC Act should give priority to confiscatory action under that Act over sequestration action under the Bankruptcy Act and property settlement action under the Family Law Act in all cases in which proceedings have been commenced under the POC Act.

Response:

The response to this recommendation will be addressed in the proposed Proceeds of Crime (Consequential Amendments and Transitional Provisions) Bill 2002 (‘the Consequentials Bill’).  
21.
The various arrangements between the ATO and the DPP and law enforcement agencies should periodically be reviewed to eliminate the risk that taxation recovery of proceeds is too readily resorted to as the sole means of recovery in cases where greater or additional recovery might be available by use of POC Act provisions.

Response:

This recommendation was accepted.

The DPP entered a memorandum of understanding (MOU) with the ATO on 7 February 1997.  That MOU mirrors similar agreements entered between the ATO and the State agencies.

There has not been a formal review of the MOU.  However, the arrangements are discussed at regular criminal asset liaison meetings between the DPP and the ATO.  The DPP advises that the arrangements have worked well, and have resolved the potential for conflict in the area.  It is envisaged that the MOU will be reviewed once the legislation is enacted.  At that time it will be necessary to establish a new operating regime, which is likely to be based on similar principles to the existing MOU.

22.
Section 81 should be broadened to render guilty of the offence of money laundering any person who receives, possesses, conceals or disposes of, any money, or other property, for the purpose of committing or facilitating the commission of an indictable offence against a law of the Commonwealth or as a consequence of the commission of such an offence.

Response:

The response to this recommendation will be addressed in the Consequentials Bill.  The proposed Bill contains a new Commonwealth money laundering regime.  This and other issues relating to the offences will be dealt with when the Bill is introduced.  
23.
Section 82 should be broadened to render guilty of an offence under that section a person who receives, possesses, conceals or disposes of, any money, or other property, that may reasonably be suspected of having been so received, possessed, concealed or disposed of, for the purpose of committing or facilitating the commission of an indictable offence against a law of the Commonwealth or as a consequence of the commission of such an offence.

Response:
The response to this recommendation will be addressed in the Consequentials Bill. 
24.
Section 81 should be supplemented by a parallel provision in relation to the importation and exportation of money and other property which would render guilty of an offence, punishable in the same way as an offence under s81, any person who imports into, or exports from Australia any money, or other property, for the purpose of committing or facilitating the commission of any indictable offence against a law of the Commonwealth, a State or Territory, or against a law of a foreign country which, if committed in Australia, would be such an indictable offence, or as a consequence of such an offence.

Response:
The response to this recommendation will be addressed in the Consequentials Bill.   
25.
Section 82 should be supplemented by a parallel provision in relation to importation and exportation of money or other property which would render guilty of an offence, punishable in the same way as an offence under section 82, any person who imports into, or exports from, Australia any money, or other property, reasonably suspected of having been so imported or exported for the purpose of committing or facilitating the commission of an indictable offence against a law of the Commonwealth, a State, a Territory, or against a law of a foreign country which, if committed in Australia, would be such an indictable offence, or as a consequence of such an offence.

Response:
The response to this recommendation will be addressed in the Consequentials Bill.  
26.
For the purposes of Division 1 of Part V, specific provision should be included to make clear that exportation and importation includes electronic and telegraphic transmissions of funds.

Response:
The response to this recommendation will be addressed in the Consequentials Bill.   

27.
For the purposes of Division 1 of Part V, specific provision should be made to ensure that money or other property includes finance instruments, cards and other objects which may have no intrinsic value but which represent cash or can be exchanged for it.

Response:

The response to this recommendation will be addressed in the Consequentials Bill.  
28.
In order to render section 82, and the recommended parallel provision relating to importation and exportation effective, it is desirable that their enforcement be assisted by statutory presumptions to the effect that where 

· the importation and exportation involves ‘structured transactions’ designed to avoid the reporting requirements of the FTR Act or the use of bank accounts in false names

· the amount of the exportation or importation is grossly out of proportion to the defendant’s income and expenditure

· the importation or exportation involves currency to the value of $10​000 and the defendant has failed to meet disclosure obligations under the FTR Act or has furnished false or misleading information in purported compliance with them


the court may be satisfied of that element of the offence requiring that the money or property be reasonably suspected of having been received, possessed, concealed or disposed of for the purpose of committing or facilitating the commission of an indictable offence against a law of the Commonwealth, or as a consequence of the commission of such an offence.

Response:  
The response to this recommendation will be addressed in the Consequentials Bill. 
29.


· A new procedure, analogous to a monitoring order under section 73, should be introduced whereby a judge, being satisfied, on information provided by a law enforcement agency, that a person

-
has committed or was about to commit

-
was involved in or was about to be involved in or

-
had benefited directly, or indirectly, or was about to benefit directly or indirectly from the commission of

an offence under section 81 or section 82, or the recommended new parallel provisions, could make a suspension order in respect of an identified account, or identified accounts, operated or controlled by that person with a financial institution.

· Such an order would direct the financial institution concerned to notify the relevant law enforcement agency forthwith of any foreshadowed or initiated transaction involving the relevant account and to refrain from effecting the transaction for 48 hours.

· The institution concerned would be subject to disclosure restrictions similar to those applicable to monitoring orders by virtue of section 74, and be entitled to similar safeguards as to the inadmissibility of evidence of the existence and operation of the order.

Response:

This recommendation was accepted.

‘Notices to financial institutions’ are provided for in Part 3-3 of the Bill.  Clause 206 provides that an officer may give a written notice to a financial institution requiring the institution to provide to an authorised officer any information or documents relevant to any one or more of the following:  determining whether an account is held by a specified person with the financial institution; if a person holds an account with the institution, the current balance of the account; details of transactions over a period of up to six months; details of any related accounts and a transaction conducted by the financial institution on behalf of a specified person.

30.
The existing and recommended new money laundering offences should, for the purpose of the POC Act, be included in the definition of ‘serious offences’.

Response:

Accepted.  

Clause 332 defines ‘serious offence’ as including a limited number of offences, which are generally serial in nature and often use the proceeds of one offence to commit the next.  The conduct which forms the basis of ‘serious offence’ includes:  unlawful conduct relating to a narcotic substance, money laundering, serious fraud and an offence against the Migration Act 1958 (people smuggling and organised harbouring of illegal entrants).  Narcotic substance means narcotic substance within the meaning of the Customs Act 1901, or as prescribed in the Regulations to the Bill

31.
Money laundering charges should be able to be pleaded in a single charge as a continuing criminal enterprise involving transactions over a specified period.

Response:
The response to this recommendation will be addressed in the Consequentials Bill. 

32.
The money laundering provisions of Division 1 of Part V of the POC Act should be transferred to the Crimes Act.

Response:

This recommendation was accepted in principle.

The money laundering offences would be replaced by offences in the Criminal Code not the Crimes Act 1914, because it is the new central statute for “serious offences”.  All very serious general offences are placed in the Criminal Code because of its convenience.  The Criminal Code contains the general principles by which offences are interpreted as well as other serious offences which in many cases will be relevant to the money laundering offences.  

33.
The automatic forfeiture provisions of section 30 (excluding such of the provisions as are inapplicable to the circumstances of a deemed conviction) should apply to the restrained property of an absconder that has been restrained in respect of a serious offence, provided in every case that section 17 is complied with and the conditions specified in section 6 are fulfilled.

Response:
This recommendation was not accepted.

There is a prohibition in subclause 88(4) of the Bill on using automatic forfeiture against an absconder.  However, court ordered forfeiture can be sought.  Clause 49 provides that if a person is deemed to have been convicted of an indictable offence, a court must not make a forfeiture order relating to a persons conviction, unless the court is satisfied, on the balance of probabilities that the person has absconded, and the person has been committed for trial for the offence or the court is satisfied (having regard to all the evidence before the court) that a reasonable jury, properly instructed, could lawfully find the person guilty of the offence.

34.
Where an initial restraining order has been made as recommended in chapter 5 and, in applicable cases, the person has been charged, or civil proceedings have been instituted, within the initial period determined by the court when making the order, the order should remain in force

· in the case of non-conviction based proceedings, until the proceedings to which the order relates have been concluded, including the determination of any appeals

· in the case of conviction based proceedings, until acquittal or until the conclusion of any forfeiture or pecuniary penalty proceedings, including any appeals therefrom, and the satisfaction of any order made

· in the case of an automatic forfeiture offence, for six months after the date of conviction and any additional period required to determine any exclusion application made pursuant to section 48.

Response: 
This recommendation was accepted.

Subclause 43(1) provides that a restraining order that relates to one or more offences ceases to be in force 28 days after one of the following occurs: the charges that relate to the restraining order are withdrawn; the suspect is acquitted on the offence, or the charges are quashed.  This provision does not operate if there is a confiscation order or an application for a confiscation order that relates to the offence.

Subclause 43(2) provides that a restraining order ceases to be in force if, within 28 days after the order was made: the suspect has not been convicted of, or charged with, the offence, or at least one offence, to which the restraining order relates; and there is no confiscation order or application for a confiscation order that relates to the offence.

Subclause 43(3) provides that a restraining order ceases to be in force in respect of property covered by the restraining order if a forfeiture order is refused, the order excludes the property, the order is discharged, or the property is excluded from automatic forfeiture.  

35.
An application for a pecuniary penalty order against a person in reliance on the person’s conviction of a serious offence should be able to be made not later than three months after the expiration of the six months following the conviction, or the expiration of the extended waiting period in relation to the person’s conviction where such an extension has been granted under section 30A.

Response:
This recommendation was accepted in part.

Subclause 128(2) provides that if the application relates to a person’s conviction of serious offence, the application must be made before the end of the period of nine months after the conviction day.  

36.
Restraining and confiscation orders in conviction based confiscation proceedings should be able to be issued by judges of State intermediate courts in all cases in which the court has jurisdiction to entertain the trial of the relevant criminal offence.  The power to issue should include the power to vary.

Response:
This recommendation was accepted.

Clause 329 of the Bill provides if all or part of the conduct constituting an offence to which the order would relate occurred in a particular State or Territory or is reasonably suspected of having occurred in that State or Territory the courts that have proceeds jurisdiction for the order are those with jurisdiction to deal with criminal matters on indictment.  If all the conduct constituting an offence to which the order would relate occurred outside Australia or is reasonably suspected of having occurred outside Australia the courts that have proceeds jurisdiction for the order are those of any State or Territory with jurisdiction to deal with criminal matters on indictment.

37.

· The Federal Court and the State and Territory Supreme Courts should have unlimited jurisdiction to entertain non-conviction based proceedings under the POC Act.

· State intermediate courts, and State and Territory magistrates courts, should have jurisdiction to entertain such proceedings within their respective jurisdictional limits.

Response:

This recommendation was accepted in part.  It is not proposed that this power be given to the Federal Court.

Clause 310 provides that jurisdiction is vested in the several courts of the States and Territories with respect to matters arising under this Act.  The jurisdiction vested in a court is not limited by any limits to which any other jurisdiction of the court may be subject.

Clause 329 indicates which courts, including magistrates courts have jurisdiction.

38.
The power to conduct examinations of persons concerning property that is, or may become, the subject of a restraining order should be exercisable by judges of the Federal Court in non-conviction based proceedings, and by judges of State Supreme and intermediate courts and Territory Supreme Courts in both conviction and non-conviction based cases.

Response:

This recommendation was not accepted.  

“Approved examiners” conduct examinations under Part 3-1 of the Bill.  This has been done to ensure that Chapter III of the Constitution is not impinged.

39.
The power to issue production orders for property tracking documents and search warrants for the location of such documents should be devolved to magistrates.

Response:

This recommendation was accepted.

Clause 196 provides that a magistrate may make a production order requiring a person to produce one or more property tracking documents to an authorised officer, or for inspection.

Clause 218 provides that a magistrate may issue a warrant to search premises if the magistrate is satisfied by information on oath that there are reasonable grounds for suspecting that there is at the premises, or will be within the next 72 hours, evidential material.

40.
The power to issue monitoring orders should be exercisable by Federal Court judges in non-conviction based cases and by State and Territory Supreme Court judges and State intermediate court judges in both conviction and non-conviction based cases.

Response:

This recommendation was accepted in part.  It is not proposed that this power be given to the Federal Court.

Clause 212 provides that a judge of a court of a State or Territory that has jurisdiction to deal with criminal matters on indictment may make a monitoring order that a financial institution provide information about transactions conducted during a particular period through an account held by a particular person with the institution.

41.
Transaction suspension orders should be capable of being issued by the same courts as can issue monitoring orders.

Response:

This recommendation was not accepted.

There were practical difficulties with including transaction suppression orders in the Bill.  Suspending transactions would of course defeat the purpose of monitoring orders which are a covert procedure.

42.
Where a custody and control order is made requiring the OT to administer restrained assets, the OT should have investigative powers necessary to ensure that all appropriate assets, including those under the ‘effective control’ of the defendant, are under its administration.

Response:

This recommendation was accepted.  Clause 37 provides that if the Official Trustee is ordered to take control and custody of property, an order regulating the manner in which the Official Trustee may exercise its powers or perform its duties under the restraining order, or an order directing any person to do anything necessary or convenient to enable the Official Trustee to take custody and control of the property.  Clauses 256-263 enable the Official Trustee to obtain relevant information.

43.
The investigative powers of the OT should include

· requiring the production of information, including books of account and other records, both from the defendant and other persons having, or claiming to have, an interest in the relevant property

· having access to premises and books, making copies of, or taking extracts from books and accounts, and removing books, accounts and other records that the OT believes may be relevant to the administration of assets and

· examining associated persons such as company directors, trustees, business associates and family members to ascertain where there is property within the effective control or effective ownership of the defendant.

Response:

This recommendation was accepted.

Clause 256 provides that the Official Trustee may require the suspect in relation to the restraining order covering the controlled property or any other person entitled to, or claiming an interest in, the controlled property to produce specified books.  The clause also provides that the Official Trustee may make copies or, of take extracts from, the books.

Clause 258 provides that the Official Trustee, by written notice given to any person, may require the person to give to the Official Trustee information as may be required, and to attend before the Official Trustee and give evidence and produce all books in the possession of the person notified relating to any matters connected with the exercise of the Official Trustee’s powers.

44.
The POC Act should expressly empower the OT to sell property under the OT’s custody and control in cases where the costs of maintaining or managing those assets is likely to lead to a reduction in value of those assets or where such assets are likely to deteriorate while the subject of restraint.

· The Act should require notice of such sale to be given to the owner of the property concerned and confer a right on such a person to seek an order preventing such a sale.

Response:

This recommendation was accepted.

Subclause 266(2) provides that the Official Trustee may dispose of the controlled property, by sale or other means, if the property is likely to lose value.

Clause 267 provides that the Official Trustee must give written notice of the proposed destruction or disposal to the owner of the controlled property, and to any other person who may have an interest in the property.  A person who has been so notified may object in writing to the Official Trustee within 14 days of receiving the notice.

45.
The POC Act should expressly empower the OT to disclaim property and 
destroy it in cases where the public interest or public health or safety so 
require.

Notice should be given to the owner of the property who should have a right to seek an order preventing destruction.

Response:

This recommendation was accepted.  

It is implemented in clause 266 of the Bill.   Notice must be given under clause 267.  

47.
Where no alternative means is available to recover at market value a defendant’s joint interest in property, the POC Act should empower the OT to seek court authorisation to sell the jointly owned property and to pay out the innocent joint tenant.

Response:

This recommendation was accepted.  

It is implemented in clause 52 of the Bill.  This clause refers, however, to a person having an interest in property rather than a person being a “joint tenant.”  

48.
The POC Act should provide that the death of a joint tenant should not operate to vest the property in the surviving joint tenant or tenants where the interest of the deceased is the subject of undetermined proceedings under the Act.

Response:  

This recommendation was accepted.  

It is implemented in clause 64 of the Bill in relation to forfeiture orders and clause 93 of the Bill in relation to forfeiture upon conviction of a serious offence.  
49.
The POC Act should provide that prescribed remuneration, costs, charges and expenses of the OT should be met from income generated by property under the OT’s administration, subject to such amounts being refunded in the event of the return of the property to its owner as a result of its being released from restraint.

· 
If no such income is generated, or is inadequate for the purpose, these amounts, or the balance thereof, should be a first charge on the property where that property is ultimately forfeited or used to satisfy a pecuniary penalty order.

Response:   

The first part of this recommendation was accepted.  

Clause 278 of the Bill provides that the Official Trustee may apply any income generated from controlled property towards the costs, charges, expenses and remuneration of the Official Trustee.  The second part of the recommendation, however, was not specifically incorporated into the Bill.  Instead, clause 277 provides generally for the making of regulations in relation to the costs, charges, expenses and remuneration of the Official Trustee.  

51.
The POC Act should expressly preclude a third party who has unsuccessfully sought an order under section 48 to exclude an interest from a restraining order from seeking an exclusion order under section 21 or section 31 in respect of the same interest.

Response:   

This recommendation was not accepted.  

The Proceeds of Crime Bill 2001 proposes a new civil forfeiture regime.  In the context of a civil regime, it was not considered appropriate to limit a person’s opportunity to apply to have his or her property excluded from a restraining and/or forfeiture order.  

52.
The POC Act should expressly provide that

-
where an encumbrance in respect of property 

(i)
forfeited under section 19 or section 30 of the POC Act or the new non-conviction based regime or

(ii)
subject to a charge under section 50(1) of the POC Act, or the new non-conviction based regime in respect of a pecuniary penalty order,

was entered into bona fide and for valuable consideration and in the ordinary course of business of the encumbrancee, the forfeiture or charge, as the case may be, is subject to that encumbrance

-
where such an encumbrance was entered into otherwise than in the ordinary course of business (if any) of the encumbrancee and

(i)
the encumbrancee was not involved in the conduct to which the forfeiture or charge relates

(ii)
the encumbrancee’s interest is not subject to the effective control of the defendant and

(iii)
where the encumbrancee’s interest was acquired directly or indirectly from the defendant, the encumbrancee acquired the interest bona fide and for valuable consideration



the forfeiture or charge is subject to such encumbrance.

· In case of dispute, the onus should be on the encumbrancee to satisfy the court on the balance of probabilities that the relevant requirements are fulfilled in relation to the encumbrancee’s interest.

· 
The legislation should require Commonwealth authorities to search any relevant Australian register of encumbrances and to forthwith advise any encumbrancee so identified of the existence of the restraining order. The encumbrance is not available.  

Response:   

The first paragraph of this recommendation was broadly accepted in regards to a charge in respect of a pecuniary penalty order.   

The Bill does not, however, distinguish encumbrances on the basis of whether or not they were entered into in the ordinary course of business.  Instead, subclause 136(3) provides generally that where property is subject to a charge in respect of a pecuniary penalty order, that charge is subject to every encumbrance on the property that came into existence before the charge and that would, apart from that subclause, have priority over the charge.  Similarly, subclause 163(3) provides that where property is subject to a charge in respect of a literary proceeds order, that charge is subject to every encumbrance on the property that came into existence before the charge and that would, apart from that subclause, have priority over the charge.

Under the new regime, forfeited property is not considered to be subject to an encumbrance.  Instead, the Bill provides that a person may apply for an exclusion order or a compensation order in respect of the property.  The conditions that he or she must satisfy are set out in clause 69 in relation to exclusion orders and clause 74 in relation to compensation orders. 

The last paragraph of Recommendation 52 was not accepted. 

Placing a burden on Commonwealth authorities to search any or all relevant Australian registers appeared unnecessary.  It would in practice be desirable to search such registers to determine what parties have an interest in the property and the value of their interest.  Clause 33 provides, however, that the DPP may apply to a relevant registration authority to record particulars of a restraining order on the authority’s register of property. 

There is also provision in clause 267 requiring the Official Trustee to give written notice to those with an interest in property which is to be disposed of or destroyed.

53.
The POC Act should prescribe a uniform set of matters in respect of which a third party must satisfy the court when seeking exclusion of the third party’s interest other than an encumbrance

-
under section 48, from a restraining order made under section 43

-
under section 21, from a judicially ordered forfeiture ordered under section 19 or

-
under section 31, from an automatic forfeiture under section 30.

-
from a restraining order or forfeiture under the new non-conviction based regime

· The matters on which the third party should be required to satisfy the court are that

-
the third party was not involved in the conduct to which the restraining or forfeiture order applies

-
that the third party’s interest is not subject to the effective control of the defendant and

-
where the interest was acquired directly or indirectly from the defendant, the third party acquired the interest bona fide and for valuable consideration.

Response:   

This recommendation was not accepted given the structure and scope of the new confiscation regime.  

First, the Bill does not distinguish between an “encumbrancee” and a “third party.”  Instead, the provisions relating to exclusion orders permit any person with an interest in the property to apply. 

Secondly, owing to the structure of the new confiscation scheme, the matters which the applicant must satisfy necessarily vary according to the type of order.   Clause 29 sets out such matters in relation to exclusion of property from restraining orders.  Clause 69 sets out such matters in relation to exclusion of property from forfeiture orders.  Clause 90 sets out these matters in relation to exclusion of property from automatic forfeiture (forfeiture upon conviction of a serious offence.)  

54.
The legislation should expressly provide that a third party who successfully applies for an order

· to the effect that forfeited property is subject to the third party’s interest as encumbrancee in respect of the forfeited property or

· excluding the third party’s interest from a forfeiture, charge or restraining order

is entitled to be awarded costs on such basis as the court considers appropriate.

Response:   

This recommendation was accepted.

The term “third party” however, is not a term used in the relevant clause.  Subclause 318(1) sets out the circumstances in which the court may order the Commonwealth to pay costs incurred by a person.  A number of conditions must be satisfied before the order can be made.  

Under paragraph 318(1)(a), the person must bring, or appear at, proceedings under the Act in order to prevent a forfeiture order or restraining order from being made against property of the person, or to have property excluded from such orders.  In addition, paragraphs 318(1)(b) and (c) provide that the person must be successful in the proceedings and the court must be satisfied that the person is not involved in the commission of the offence relating to the orders.

55.
The definition of ‘effective control’ in section 9A of the POC Act should be expanded to ensure that

· any property held by a person for the ultimate benefit of a defendant is to be deemed to be under the effective control of the defendant

· any gift made by the defendant within six years of the application for a restraining order is deemed to be under the effective control of the defendant.

Response:   
This recommendation was accepted.  

This expanded definition of “effective control” is found in clause 331 of the Bill 

56.
The definition of ‘tainted property’ in the POC Act should be extended to include property intended to be used in the commission of the offence.

Response:   

This recommendation was not accepted.  

Instead of reference to “tainted property”, the Bill refers to “proceeds” of an offence and an “instrument” of an offence.   “Instrument” is defined in paragraph 324(2)(b) to include property intended to be used in an offence.

57.
The POC Act should put beyond doubt that tainted property includes

· property purchased in whole or in part with tainted property and property derived in whole or in part from such property

· property acquired in whole or in part by the sale or conversion of tainted property and property derived in whole or in part from such property

· so much of the funds standing to the credit of an account with a financial institution as represents tainted property paid to the credit of that account or as is derived, including through one or more other accounts, from such funds

· property in respect of which a mortgage or other debt is discharged in whole or in part using tainted property or property derived in whole or in part from tainted property

· property that is the subject of a possession offence.

Response:

This recommendation was not accepted. 

However,  “proceeds” and “instrument” are defined broadly in clause 324 and clause 325 of the Bill to include the above recommendations.  For example, paragraph 325(1)(a) provides that property becomes proceeds of an offence if it is wholly or partly derived or realised from a disposal or other dealing with proceeds of the offence.   

58.
The POC Act should put beyond doubt that ‘proceeds’ include

· property purchased in whole or in part with proceeds and property derived in whole or in part from such property

· property acquired in whole or in part by the sale or conversion of proceeds and property derived in whole or in part from such property

· so much of the funds standing to the credit of an account with a financial institution as represents proceeds paid to the credit of that account or as is derived, including through one or more other accounts, from such funds

· property in respect of which a mortgage or other debt is discharged in whole or in part using proceeds or property derived in whole or in part from proceeds.

Response:   

This recommendation was accepted.  

Clause 324 provides that proceeds of an offence may be wholly or partly derived or realised, whether directly or indirectly, from the commission of the offence.  Subclause 325(1) establishes that proceeds includes property acquired through a disposal or other dealing with proceeds of the offence.  Subclause 325(3) makes it clear that property remains proceeds of an offence even if credited to an account or disposed of or otherwise dealt with.  

59.
The POC Act should provide that, in relation to a structuring offence under the FTR Act, all moneys used in or in connection with a structuring transaction, including all moneys standing to the credit of an account with a financial institution used or in connection with such transaction, shall be presumed to be proceeds of the structuring offence.  
Response:

This recommendation was not specifically incorporated into the Bill; however, “serious offence” is defined in clause 332 to include offences against certain sections of the FTR Act (section 15, section 24, section 29 and section 31.)  This definition brings these offences within the scope of the confiscation scheme contained in Chapter 2 of the Bill.   All property of a person involved in a serious offence can be restrained.  

59. The scope of operation of the POC Act in respect of indictable offences should be extended to include the recovery of any reparation order made under section 21B of the Crimes Act, or equivalent provisions in other laws of the Commonwealth, in respect of the offence.  

Response:

This recommendation was not accepted. 

It was not considered necessary as Chapter 2 of the Bill establishes a new broad-based confiscation scheme in reference to indictable and serious offences.  Reparation orders are a civil debt and the creditor can claim an interest in restrained or forfeited property.  It is not the purpose of the Proceeds of Crime Bill to enforce sentences or compensation.  

60. The restraining order regime should accordingly be broadened to include, amongst the purposes for which a restraining order may be made, the purpose of satisfying a reparation order made pursuant to section 21B of the Crimes Act, or under another law of the Commonwealth, in respect of the offence.  

Response:

This recommendation was not accepted for the reason noted above in the response to Recommendation 60.  

The Bill provides that a restraining order may be made in the following circumstances: where a person has been convicted of or charged with an indictable offence; where a person is suspected of committing a serious offence; where a person is suspected of committing an indictable offence or where a person is suspected of deriving literary proceeds from an indictable offence.   

62.
The POC Act should expressly ensure that the payment of any amount outstanding under an order made pursuant to section 21B of the Crimes Act, or under an equivalent order, in respect of an offence to which the POC Act applies shall have priority in the distribution of the proceeds of property confiscated in respect of an offence.  


The legislation should ensure that the court is required, before making any confiscation order, to consider the need for any section 21B or equivalent.  

Response:

This recommendation was not accepted as it was considered more appropriate to introduce general provisions in relation to the distribution of confiscated proceeds.  

All confiscated proceeds are credited to the Confiscated Assets Account established by Clause 292.  No provisions specifically address priority or ranking in relation to distributing money from the Account.  Instead, clause 294 lists various purposes for which payments out of the Account may be made.  See also the response to Recommendation 60.  

63.
The POC Act should make clear that a third party whose property is subject to a retraining order or a forfeiture order is not, by reason alone of such order, entitled to a reparation order.  

Response:

This recommendation was not accepted as it was considered unnecessary in light of the provisions relating to exclusion and compensation orders.  It is generally provided that a person whose property is subject to a restraining order or a forfeiture order may apply for an exclusion order or a compensation order.    The person is not “entitled” to the exclusion or compensation order but must satisfy a number of conditions (see clause 69 in relation to restraining orders and clause 73 in relation to forfeiture orders).  It should be noted that the term “reparation order” does not appear in the Bill. Any reparation order made under s.21B is a matter for the sentencing court. 

64.
The preferred position of prescribed GBEs under section 34C of the POC Act to access the Confiscated Assets Reserve should be abolished.

Response:   

This recommendation was accepted.  

Paragraph 34C(1)(b) of the Act has not been transferred to the Bill.  

65. The current scheme in section 43(3)(a) of the POC Act relating to the making of provision out of retrained property for meeting a person’s reasonable expenses in defending a criminal charge is in conflict with the principles underlying the Act and should be discontinued.  

Response:

This recommendation was not accepted.  

Clause 24 provides, however, that reasonable legal expenses can only be met subject to the operation of clause 282 and clause 283.  Clause 282 limits the legal costs of a suspect that may be met from the restrained assets.  Clause 283 provides that a person who is not the suspect with access to restrained assets to pay for legal costs incurred in contesting nominated forfeiture proceedings where the person’s assets are sought to be restrained or confiscated on the basis that the suspect was reasonably suspected of having committed a serious offence.  

66. That scheme should be replaced by a scheme having the following elements and characteristics

· a person (‘defendant’) whose assets, or part of them, were subject to a restraining order would have a primary obligation to fund their own defence from unrestrained assets

· where, by reason of the retaining order, the defendant was unable to provide a defence of the kind to which they would be entitled under the scheme (see below), they would be entitled to apply to the relevant legal aid commission for assistance in the provision of their defence

· assistance would be able to be granted in respect of the defence of a criminal charge in respect of which the retraining order had been made or the defence of the non-conviction based civil proceedings to which the order related

· property the subject of the restraining order would be required to be disregarded for the purpose of assets testing of the defendant

· the legal aid commission would be charged by statute with providing the defendant with a defence of the kind that an ordinary self-funded person could be expected to provide for themselves as an adequate defence, that is to say, a defence determined by reference to the objective criterion of adequacy to meet the charges or issues with which the defendant is confronted

· the defendant would be entitled to seek review by the court of the adequacy of the defence based on the nature and content of that defence

· where such a review was requested the legal aid commission would be required to provide a certificate to the court certifying as to the nature and content of the defence and the reasons why the commission regarded the defence as meeting the requirement of adequacy

· in reviewing the nature and content of the defence proposed by the legal aid commission, the court would be required to have regard to

· the nature and complexity of the issues to be tried

· the level of representation ordinarily provided by the DPP for the prosecution of civil or criminal matters of a similar nature and complexity and the desirability of reasonable complementarity of representation

· the need, in the case of criminal proceedings, for the defendant to be represented in reasonable bail applications and committal proceedings

· the need for the defendant to be represented in any confiscation proceedings whether by way of civil or post-conviction proceedings

· the need for expert evidence to be provided for the defence and

· submissions put to it by the defendant and the legal aid commission’s response thereto

· assistance would not ordinarily be available for associated or collateral proceedings unless the legal aid commission was satisfied that such proceedings were such as a properly advised self-funded defendant might reasonably conclude were essential to the defence of the matters in issue in the criminal, or non-conviction based confiscation, proceedings

· the legal aid commission would be entitled to draw down from the Confiscated Assets Reserve on a regular basis all funds necessary to meet assistance provided under the scheme and its administrative costs as and when incurred

· in the event that application of the retraining order to the whole or any part of the defendant’s property was reviewed, whether by reason of a successful application for release under the POC Act, acquittal of the relevant criminal charge, successful defence of non-conviction based confiscation proceedings, or otherwise, the legal aid commission would be required to provide a certificate regarding the extent to which, in its opinion, an adjustment should be made to the level of assistance provided for the defence

· the assets so released from the application of the restraining order would stand statutorily charged in favour of the Commonwealth to the amount of any assistance that had already been granted in excess of the reviewed level of assistance; an amount equal to the amount of any previously granted assistance so recovered would be required to be credited from consolidated revenue to the Confiscated Assets Reserve.  

Response:

Some aspects of the recommended scheme have been implemented in the Bill.  The Bill seeks to strike a balance between the principles underlying the Act and the right of a person to adequate legal assistance.

Points 5 (which states that the adequacy of the defence should be determined by reference to the kind of defence that an ordinary self-funded person could be expected to provide as an adequate defence of the matters in issue) and 7 (which states that in the interests of justice the defendant should be entitled to seek review by the court of the adequacy of the provisions made by such authority for the defence of the issues for trial) of the recommendation have not been adopted.  In light of the decision to have the scheme administered by legal aid commissions, it was not considered appropriate to set a separate level of funding for PoC matters.  Similarly, it was not considered appropriate to allow judicial review of a LAC decision re funding for legal assistance. 

In addition, the scheme established by the Bill would implement a modified version of point 10 of the recommendation, which would allow LACs to draw down from the Consolidated Assets Reserve all funds necessary to meet the cost of assistance provided under the scheme.  It was not considered favourable to introduce a model which would allow LACs to draw down from the Confiscated Assets Account (CAA) all funds necessary to meet the cost of assistance provided under the scheme.  Clause 286 of the Bill provides that where an LAC has provided legal assistance to a suspect pursuant to a proceeds aid agreement, reimbursement of the cost of assistance will be made from the restrained assets of the suspect to the LAC.

In the event that the cost of assistance provided by the LAC exceeds the value of the restrained assets of the suspect, clause 288 of the Bill provides (subject to certain conditions) that the LAC can recover from the CAA the amount of legal costs which exceeds the value of the restrained assets.

In respect of points 6-8 of the recommendation, it should be noted that under existing legal aid arrangements, decisions about whether to provide assistance, and the level of resources allocated to particular matters, are administrative in nature.  Such decisions are matters of internal management for the LACs.  A right of review exists to the relevant LAC committee where an applicant has been refused assistance, but wishes that decision to be reconsidered. It was considered that decisions by LACs about the nature and type of assistance under the scheme should be administered by LACs in the same manner as existing grants of legal aid; that is, relying on pre-existing review mechanisms within LAC practice.  They should not be made subject to separate judicial review procedures.
67. Legislation providing for in rem forfeiture should require government agencies to provide the financial business sector with such information available to them as would assist that sector to develop effective risk management strategies in respect of the financing or other securing of chattels which, by their nature, could be rendered forfeit as a result of their use in unlawful conduct.  

Response:

This recommendation was not accepted.  

Legislation was not considered to be an appropriate mechanism for educating the financial sector in relation to this topic.  

68. Where, pursuant to such legislation, chattels may be subject to forfeiture, Commonwealth authorities should be obliged by the legislation to search any relevant Australian register of encumbrances and to forthwith advise any encumbrancee of such chattels so identified of the matters giving rise to the forfeiture.  

Response:

This recommendation was not accepted as it was considered neither practical nor appropriate.  

In practice the DPP will take steps to identify everyone with an interest in property which is to be restrained or forfeited.  A person with an interest in property can seek exclusion of the property from restraint or forfeiture.  There is also a requirement under clause 267 for the Official Trustee to notify those with an interest in the property.

69. The Customs Act should exclude from the scope of in rem forfeiture under that Act a public conveyance used by a person to convey contraband without the knowledge of the owner or operator in circumstances where the owner or operator would have no reasonable basis for knowing or suspecting the conveyance was being used for that purpose.  
Response:

This recommendation was not accepted.  

Such an exclusion did not appear necessary in light of the existing provision in section 203 of the Customs Act that an authorised officer must demonstrate the “necessity in the circumstances for seizure of the goods.”  

70. The regime established under Division 3 of Part XIII of the Customs Act should be broadened to include a provision for asset forfeiture in addition to the imposition of pecuniary penalties.  

Response:

This recommendation was not accepted.  

It was not considered necessary as Chapter 2 of the Bill establishes a new broad-based confiscation scheme for all indictable and serious offences.  

71. The broadened regime should be incorporated into the proposed non-conviction based regime proposed in chapter 4, although, as recommended in that chapter, that regime should be confined to the recovery of profits.  

This recommendation was not accepted for the reason noted above at Recommendation 70.    

72. - The POC Act should provide for the confiscation by means of a pecuniary penalty order of any profits derived by a defendant, or by any other person on the defendant’s behalf, or at the request or by the direction of the defendant, from any commercial exploitation of the defendant’s criminal activities in circumstances where the marketability of the product generating those profits is related to an indictable offence or offences committed by the defendant.  


- Such confiscation should equally apply to persons found on the civil burden of proof to have engaged in prescribed unlawful conduct to which the recommended new non-conviction based regime applies.  


- For the purposes of such confiscation, ‘product’ should be widely defined as any publication whether written or electronic, including any media from which visual images or words or sounds can be produced, as well as any live entertainment or representation.  

- The power of the court to make such a pecuniary penalty order should be discretionary.  However, in determining whether to make the order, or whether to apply the order to the whole, or part only, of the profits, the court should give regard to

-
whether it is in the public interest to confiscate the profits;

-
whether the product has any general social or educational value; and

-
the nature and purpose of the product including its use for research, education, rehabilitation or deterrence.  
Response:

These recommendations were accepted.  

They are implemented in Part 2-5 of the Bill.  To avoid confusion, such pecuniary penalty orders are referred to throughout the Bill as “literary proceeds orders.” 

74. No time limitation should be prescribed in relation to applications for the making of pecuniary penalty orders in respect of profits derived from the commercial exploitation of unlawful activity.  

Response:

This recommendation was accepted.  

The orders in question are referred to throughout the Bill as “literary proceeds orders” and, as recommended, no time limit applies in reference to profits derived from the person’s exploitation of his or her notoriety from the commission of an offence.  

75. Sections 36 and 71 of the POC Act should be repealed and the search warrant provision of the Crimes Act widened to include warrants in respect of tainted property and property tracking documents.  

Response:
This recommendation was accepted in part.  

Sections 36 and 71 of the POC Act contained search powers.  Part 3-5 of the POC Bill contains updated replacement provisions. The response to the recommendation in regards to widening search warrant provisions in the Crimes Act will be addressed in the consequential amendments bill.  
76.
Where

-
an officer of the AFP of the rank of not less than Assistant Commissioner or

-
a member of the NCA otherwise than in the course of a special investigation,


is satisfied that it is necessary to do so to enable a decision to be made whether to seek any warrant or order, or for the purposes of proceedings, under the POC Act, may serve a notice on a financial institution requiring it to provide such information as is specified in the notice relating to

-
an account with that institution (including the existence of the account) or

-
a non-account transaction conducted by or with that financial institution (including the existence of such a transaction).  

The new provisions should expressly provide that the financial institution and its employees, in responding to a notice, are

-
protected from any action, suit or proceedings in relation to its or their response to such a notice

-
protected from prosecution for money laundering in respect of the information provided and

-
precluded by law from disclosing to the institution’s clients the fact of the existence of the notice and any response thereto.

Response:
These recommendations were accepted.  

They are implemented in Part 3-3 of the Bill as part of the new information-gathering scheme. Clause 206 provides that the officers who may give such notices are the Commissioner of the AFP, a deputy commissioner or a member of the NCA.  An officer who is a senior executive AFP employee may also give a notice, provided he or she is a member of the AFP and authorised in writing by the Commissioner.  

Subclause 208(1) protects financial institutions and their employees from actions, suits or proceedings in relation to any action taken by them under clause 213.  Similarly, subclause 208(2) provides protection from prosecution for money laundering. Clause 210 makes it an offence for a person to disclose the existence or nature of the notice when the notice in question has specified that information about the notice must not be disclosed.  

77.
There should be no change to the provisions of the Crime (Superannuation) Act and Part VA of the Australian Federal Police Act requiring a court, once the conditions precedent are met, to make a superannuation order.  

Response:

There has been no change to these provisions. 

78. There should be no change, subject to Recommendation 79, to the provisions of those Acts requiring a court to make a superannuation order in relation to the totality of the employer funded superannuation benefits in respect of the convicted employee.  
Response:

There has been no change to these provisions. 

79.
The schemes established by those Acts should be modified to confer on the court a decision to order in respect of an innocent spouse and/or dependants that there shall remain vested in them, contingent upon the corrupt employee reaching the minimum retirement age, or dying, those benefits referable to the employer funded benefit to which they would have become entitled had the employee ceased being a contributor on the day of the making of the superannuation order and the employee’s benefits had been preserved.  


This should apply equally where the loss of entitlements arises from dismissal from the AFP after a finding in relation to a relevant disciplinary offence, in which case a spouse and dependant should be permitted to apply to a court for an order that those benefits are payable.  

Response:

This recommendation has not been considered in the context of the Proceeds of Crime Bill 2001.  
80.
The Crimes (Superannuation) Act should be amended to remove the discretion vested in the police authority under section 15(1) and thus require that authority to notify the Minister once a person to whom the Act applies has been charged with what the authority thinks is, or may be, a corruption offence.  

Response:

This recommendation has not been considered in the context of the Proceeds of Crime Bill 2001.
81. The Crimes (Superannuation) Act should be amended to remove the discretion currently vested in the Minister under section 16 to authorise the DPP to seek a superannuation order and thus require the Minister to authorise the DPP to seek an order once the Minister has formed the opinion that the offence is a corruption offence.  

Response:

This recommendation has not been considered in the context of the Proceeds of Crime Bill 2001.
82.
The Crimes (Superannuation) Act should be amended to permit a suspension of superannuation benefits in cases where, before or after the person is charged with a corruption offence, that person gives notice of intention to resign, resigns or is retired and that resignation or retirement takes effect on or after the day the charge is laid.  


-
The suspension should be lifted if

-
the person is acquitted

-
the person is convicted but sentenced to a term of imprisonment for 12 months or less

-
the Minister does not authorise the application for a superannuation order

-
the court does not make the order or

-
a superannuation order is taken to have been revoked.  

Response:

This recommendation has not been considered in the context of the Proceeds of Crime Bill 2001.
83.
The Commission notes the strength of the argument that an inequity might arise if persons appointed to government or police service after 30 June 1999 were not to suffer a financial disadvantage by reason of their breach of relevant employment obligations commensurate to the loss of employee funded benefits that could be imposed on a continuing CSS or PSS member by reason of the current regimes but considers it beyond its terms of reference to make a recommendation on the matter.  It does recommend, however, that, in the event that such inequity arises, the current regimes should be reviewed immediately to ensure parity of treatment.  

Response:

This recommendation has not been considered in the context of the Proceeds of Crime Bill 2001.
84. The Crimes (Superannuation) Act should be amended to empower a court to make a superannuation order in general terms based on the amount of benefit notified to the Attorney-General for the purpose of authorising the making of the application plus any additional amount that may have accrued between the date of notification and the date of the making of the order.  

Response:

This recommendation has not been considered in the context of the Proceeds of Crime Bill 2001.
85.
Division 4 of Part IV of the POC Act and Part III of the FTR Act 

should be reviewed, in consultation with relevant peak bodies, to 

determine the extent to which their respective document and 


record retention obligations might be synthesised and harmonised 

so as to minimise their regulatory impact on financial institutions.  


Such review might conveniently be undertaken in the context of the review of the FTR Act recommended in 1993 by the Senate Standing Committee on Legal and Constitutional Affairs in its report entitled ‘Checking the Cash’.  

Response:

The transfer of Division 4 of Part IV of the POC Act to the FTR Act is being considered in the context of the Consequentials Bill.  

86.
-
The POC Act should require the Attorney-General or an appropriate agency to provide guidance to financial institutions about their obligations under that Act analogous to that provided by AUSTRAC to cash dealers pursuant to section 38(1)(e) of the FTR Act in relation to their obligations under that Act.  


-
Such provisions might usefully be complemented by a statutory requirement that the guideline issuing authorities under each of those Acts confer and collaborate for the purpose of minimising the regulatory impact, and associated compliance costs, of both sets of provisions on financial institutions.  

Response:

This recommendation is being considered in the context of the Consequentials Bill.  
87. Consideration should be given by the Attorney-General in the course of the ongoing review of Commonwealth criminal law to the appropriateness of removing the provisions of Division 4 of Part IV of the POC Act to the Crimes Act 1914 (Cth). 

Response:

It was not deemed appropriate to remove the relevant provisions to the Crimes Act.  

The transfer of Division 4 of Part IV of the POC Act to the FTR Act is being considered in the context of the Consequentials Bill. 
88.
-
The provisions of Division 4 of Part IV of the POC Act should be expanded and elaborated to make explicit their scope of operation and effect in relation to financial transaction documents generated electronically by customers.  


-
Consideration should be given in devising such provisions to ensuring that electronic data, such as electronic signatures, considered to have particular investigative or evidentiary significance is retained as part of the record.  


-
The expanded and elaborated provisions should be cast so to ensure that the contents of financial transaction documents that are generated electronically by customers are capable of ready proof in proceedings to which the Evidence Act (Cth) applies.  

Response:

This recommendation was not accepted.  

As noted above, the transfer of Division 4 of Part IV of the POC Act 1987 to the FTR Act is being considered in the context of the Consequentials Bill. 

It was not considered necessary to introduce provisions relating to electronic data as section 25 of the Acts Interpretation Act 1901 defines “document” broadly to include any paper or other material on which there is writing; any paper or other material on which there are marks, figures, symbols or perforations having a meaning for persons qualified to interpret them; and any article or material from which sounds, images or writings are capable of being reproduced with or without the aid of any other article or device.   In addition, “record” is defined to include information stored or recorded by means of a computer.

Also relevant is the Electronic Transactions Act 1999 which provides for legal recognition of electronic signatures and transactions. 
89.
-
Using information and submissions provided to the Commission as a starting point, a working group, convened by the Attorney-General’s Department, and including representatives of the ABA, AFC, DPP, AFP, NCA and IT experts, should explore the cost benefit and evidentiary implications of modifying section 77(1) of the POC Act to permit essential customer generated financial transaction documents to be retained in facsimile form, including by the use of digital facsimile technology.  


The working group should, in the course of its examination, 

consider

-
whether any enhancement or modification of sections 146 and 147 of the Evidence Act would be necessary or desirable in relation to proof of matters such as signatures and handwriting by use of facsimile copies of essential customer generated financial transaction documents; and

-
whether relevant provisions of the Evidence Act should be applied to the proof in State and Territory courts exercising federal jurisdiction of the contents of documents and copies required to be retained by financial institutions under Division 4 of Part IV of the POC Act.  

Response:

The review conducted in 2000 ultimately determined that the retention of original documents should continue to be required because of the evidential value of physical documents.  

90.
-
Subject to further consideration by the working group proposed to be established under Recommendation 89, the Commission is disposed to favour the reduction from seven to five years of the period during which account opening documents are to be retained under section 77 of the POC Act.  


-
The working group should also consider whether the requirement that the retention period run from the date of closure of the account might be modified to take account of the cost to the institutions involved in retaining documents relating to dormant accounts while avoiding the possibility of criminal abuse of any such modification.  

Response:

The response to this recommendation will be addressed in the Consequentials Bill.  

91.
-
The threshold of $200 prescribed by section 77(4) as the amount at or below which a financial transaction document relating to a single deposit, credit, withdrawal, debit or transfer is exempt from the retention requirements of section 77(2) and (3) should be revised upwards to not less than $2,000.  


-
Determination of the precise threshold should be assigned to the working group established of which is proposed in Recommendation 89.  

Response:
The response to this recommendation will be addressed in the Consequentials Bill. 
92.
Power to institute and conduct the proposed new non-conviction based proceedings should be exercisable exclusively by the head of the Commonwealth department or agency having portfolio responsibility in relation to the relevant prescribed unlawful conduct.  

Response:

This recommendation was not accepted. 

It was considered impractical to divide responsibility for enforcement amongst a number of Commonwealth departments and agencies.  The DPP was considered to be the only suitable agency to be given the power to institute and conduct proceedings under the new forfeiture regime.  
93. In conjunction with the implementation of the Commission’s recommendations, a review should be conducted of the investigatory, operational, liaison and accountability arrangements necessary to ensure optimal operation of the existing conviction based scheme and the proposed non-conviction based regime.  

Response: 

This recommendation was not accepted.  

It was considered that a review would be better conducted after some experience of the practical operation of the new and revised provisions.  Clause 322 provides for a review of the operation of the Act 3 years after the commencement of the Act.  The report of that review is to be tabled in Parliament.    
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