30 January 2002
By Facsimile:  02 6277 5794

Dr Pauline Moore

Secretary

Legal and Constitutional Legislation Committee

Australian Senate

Parliament House

CANBERRA   ACT   2600

Dear Dr Moore

Proceeds of Crime Bill 2001

Thank you for your letter of 19 December 2001 enclosing the information package regarding the Provisions of the Proceeds of Crime Bill 2001.  The Society appreciates the opportunity to comment further on this proposed legislation.

General

The Society has noted and broadly agrees with the comment that the exposure draft and the Bill differ in only minor respects. 

Because the Bill and exposure draft are broadly similar, the Society does not propose to rehearse all of its earlier commentary. These submissions will be confined to the five changes identified in the information package, together with the additional clause 313.

The Society notes the reference at page 247 to changes concerning five discrete features of the proposed legislation contained in the Bill. These comprise 

1. three aspects of restraining orders, 

2. the question of where the onus lies on an application; and 

3. the level of satisfaction to be achieved, or the standard of proof to be satisfied, before a court may issue a forfeiture order. 

It is convenient to deal separately with each of these. 
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Making of a restraining order – clauses 17 to 24
 

The notes on differences at page 247 suggest that the Bill clarifies the restraining order provisions. The Society agrees with this analysis. The clarification produces and explains the increased number of clauses within this division. It is noted that there does not appear to be any substantive change brought about by these provisions. 

Satisfaction of conditions for the making of a restraining order – clause 45

The notes suggest that the exposure draft required the DPP to satisfy, for a second time when applying for a forfeiture order, the conditions it had earlier been required to establish in order to obtain a restraining order. The significant change would seem to be contained in clause 45 (1)
 which now provides that the court must make a forfeiture order if,

(b) 
The property to be specified in the order is covered by a restraining order under section 18 which has been in force for at least 6 months.

The notes suggest that the second requirement afforded no additional protection to defendants but created a burden for the prosecution in cases where people might abandon their property rather than risk prosecution. The Society agrees with this analysis.

Time before forfeiture – clause 45 

The Bill requires that a restraining order must be in force for a minimum of six months before the DPP can apply for forfeiture. The Society agrees that this is a significant improvement and protection for those who might be affected by a restraining order.

Onus of proof – clause 312

Clause 312 of the Bill provides that the applicant in any proceedings bears the onus of proof. Formerly the equivalent clause 310 dealt only with the standard and not the onus of proof. The new clause 312 is an improvement. It is also unexceptionable and reflects the usual position in most if not all legal or quasi-legal proceedings.

The standard of proof – clauses 45 and 47

The notes provide that the Bill,


… clarifies the level of satisfaction that a court must reach before it issues a forfeiture order … the court must find that that a person’s conduct constituted the commission of some serious offence 
 (not a particular offence). This is important because to allege a particular offence, as opposed to criminal conduct, leaves open the potential to raise the bar beyond the civil standard”
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The Society notes that each of the substantive requirements in clauses 45(1)(c) and 47(1)(c) of the Bill were contained in clauses 42(b) and 44(b) of the exposure draft.
 

The Society agrees that the new provisions clarify that it is unnecessary to allege or prove the commission of a particular offence. This ought to eliminate the suggestion arising from the exposure draft that a finding was required that a person had committed a particular offence. This in turn might have resulted in some doubt as to the relevant standard of proof, being either to the criminal standard of proof or at least to some intermediate Briginshaw 
 standard. 

The Society repeats its earlier contention that this position is superior to that in the WA legislation which does not require proof of a conviction or of a particular offence. 

Additional material

The Society considers that the additional clause 313 relating to proof of certain matters is unobjectionable.

Thank you again for the opportunity to comment upon this proposed legislation.

Yours sincerely

CLARE THOMPSON

President

� References are to clauses of the Bill.


� The equivalent of clause 42 in the exposure draft (because of the inclusion of the three earlier clauses) 


� The term “serious offence” has a defined meaning, identical in the exposure draft and the Bill.


� Clause 42 (b) of the exposure draft referred to conduct constituting a serious offence “within the last 6 years”, and there was no reference to a time limitation in clause 47. The new clauses both refer to a six year limitation, and add the words “or since that application was made”.


� Briginshaw v Briginshaw (1938) 60 CLR 636. 





