Dr Pauline Moore

Secretary

Legal and Constitutional Committee

Parliament House

Canberra ACT 2600

Dear Dr Moore

Thank you for your letter of 6 December 2001 inviting the Commission to make a submission in relation to the Provisions of the Proceeds of Crime Bill 2001.

In light of the Commission’s statutory obligations, my interest in the Bill focuses on the potential impact of the legislation on the children of individuals affected by the new confiscation regime.

I support the Bill in its attempt to remedy individuals’ unjust enrichment and prevent and deter serious crime. From the Commission’s perspective, measures aiming to reduce the impact of drug related organised crime in our community are of long-term benefit to children. Such laudable goals, however, must be pursued with reference to their potentially immediate impact on children and young people.

The Government is obliged under Article 2 of the United Nations Convention on the Rights of the Child to protect children and young people from discrimination or punishment on the basis of the activities or status of their parents. As such, I support clause 24 Allowance for expenses and clause 68 Relieving certain dependants from hardship as well as the definition of dependant in clause 332 of the Bill. Specific provision for the potentially negative impact that such orders may have on children is particularly important in light of the widened scope of the new civil forfeiture regime.  

I do not however support clause 46, removing courts’ discretion to consider the potential hardship caused by orders forfeiting the proceeds of any indictable offence. I support the Government’s aim of denying unjust enrichment to all individuals convicted of an indictable offence. However, I believe that this goal can be pursued without compromising children’s dependence on their parents.

There is clearly a tension between remedying unjust enrichment and simultaneously protecting children and young people. While divesting individuals of ‘ill-gotten gains’ is not rightfully categorised as a punishment, not allowing courts to consider the hardship that may be caused to children by orders forfeiting the proceeds of any indictable offence, excluding serious offences, is likely to have an unintended, disproportionate and punishing impact on children. The proposed law is likely to result in an increased number of children and young people who will experience an immediate disruption to their family and living arrangements, their educational circumstances and general well-being.

I propose that clause 46 of the Bill be amended so that courts may consider the impact of orders forfeiting the proceeds of indictable offences on child dependants. As such, clause 46 would specify:

In considering whether it is appropriate to make an order under subsection (1) in respect of particular property, the court may have regard to any hardship that may reasonably be expected to be caused to a dependant child of the person convicted of the offence or offences, by the operation of the order.

Dependant child would be defined in clause 332 of the Bill:

dependant child: the person’s child, or member of the person’s household who is a child and depends on the person for support.

I further propose that clause 46(3)(a) of the Bill be amended so that courts’ attention is specifically directed to the impact of orders forfeiting the instruments of crime on child dependants as well. 

As such, clause 46(3)(a) would specify:

In considering whether it is appropriate to make an order under subsection (2) in respect of particular property, the court may have regard to:

(a) any hardship that may reasonably be expected to be caused to any person, including a dependant child of the person convicted of the offence or offences, by the operation of the order.

The extent of the impact of the confiscation regime on children and young people is reflected in the number of court orders forfeiting the proceeds of indictable offences.  As such, I would support a system for the collection of specific statistics in relation to such orders, if not already in place, in order to more accurately estimate the potential impact of such orders on children and young people. 

I hope the above comments are of assistance.

Yours sincerely

Gillian Calvert

Commissioner

    January 2002
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