Australian Federal Police Submission

Proceeds of Crime Bill 2001

Introduction

This submission explains the overall operation of the Proceeds of Crime Bill 2001 (the Bill) from the perspective of an investigative law enforcement agency. The introduction of a civil forfeiture scheme such as that proposed in the Bill is vital to ensure the confiscation of assets from organised criminals. A civil scheme will be an additional tool to use in conjunction with, not instead of, current practices. The major procedural change is in the form of additional responsibility to be given to the Commonwealth Director of Public Prosecutions (DPP).

2.   The Bill represents a measured approach to asset recovery, and its provisions are not a radical change to law enforcement in Australia, or internationally. They are not as far reaching as the legislation available in other Australian jurisdictions.

3.   The Australian Law Reform Commission (ALRC) found in its 1999 report that the current Commonwealth asset recovery legislation fell well short of its original objectives and recommended changes. Many of these have been adopted in the Bill. The catalyst for the ALRC’s review was the report by the Australian National Audit Office that criticised results achieved under the POCA. 
It is important to note that other jurisdictions also recognise that the current Commonwealth legislation is not as effective as it could be and have moved to enhance their own (already civil) forfeiture schemes to fill the gap. For example, NSW (widely regarded as already the most effective legislation in place) is in the process of developing amendments to the NSW Criminal Assets Recovery Act 1990. 

Background

4.   A meeting of the Australian Police Ministers Council (APMC) in 1983 recommended that all jurisdictions develop legislation to combat the accumulation of criminal wealth. The Proceeds of Crime Act 1987 (POCA) was enacted as part of a three tier approach that included the Mutual Assistance in Criminal Matters Act 1987 and the Financial Transactions Reports Act 1988 (FTRA).
5.   Most jurisdictions that passed legislation at or around that time have since made significant amendments or are in the process of doing so. Apart from minor cosmetic changes, POCA has remained unchanged since its inception in 1987. This is causing its effectiveness to diminish in an environment where organised crime, in particular, has changed significantly.

6.   POCA remains the principal tool used by the AFP to attack organised crime from a financial perspective. Presently, and in recognition of the complex and protracted nature of targeting the proceeds of crime, the AFP has developed Financial Investigation Teams (FITs) in three States, comprising 25 expert specialist investigators, many of whom have accounting qualifications. Consistent with the AFP teams model, these FITs are closely aligned with criminal investigation teams. 

7.   Law enforcement experience shows that many criminals who profit from, mastermind and organise criminal enterprises rarely involve themselves in the criminal act; they remain at a distance and employ others to assume the risk and responsibility. Amended proceeds of crime legislation will afford the AFP the opportunity to deprive these higher echelon criminals of the benefits and profits of their crime.

8.   Experience has also shown that unless the financial base of crime is disrupted, then the ill-gotten gains will only be used in future criminal enterprises. The individuals who take part can be prosecuted and contained, but unless their finances are removed, the criminal syndicates only replace them and the criminal enterprise will continue.

Explanation of the bill

9.   The Bill represents an augmentation of the existing conviction based asset recovery legislation with a timely progression to a civil forfeiture regime. In addition to broadening the scope of criminal activity that will now be subjected to asset recovery legislation, the tools available to investigators to facilitate the complex process of identifying, restraining and forfeiting those assets are enhanced.
Criminal environment in which proceeds legislation is used

10.   Existing Commonwealth proceeds legislation has remained ostensibly unchanged since 1987. This is in contrast to other jurisdictions where changes have been significant – some moving to civil forfeiture regimes. The proposed amendments represent a measured approach to asset recovery and are not a radical change to law enforcement in Australia, or internationally.
11.   To give some context to this environment, in 1996 Austrac estimated that the annual value of crime in Australia was between $4.2 and $4.7 billion with approximately ten percent of that figure represented by Commonwealth offences
.
12.   As criminal syndicates become more sophisticated current limitations have become more pronounced, the introduction of an effective civil forfeiture regime and the enhancement of tools available to investigators could dramatically increase the law enforcement result.

For the AFP the priority remains on prosecuting individuals for breaches of Commonwealth laws. Amended proceeds legislation will broaden the options available and change the AFP’s investigational strategies. It will allow the AFP to target criminals who finance, organise and profit from criminal enterprises but who rarely involve themselves in the criminal act. Notably, nothing in the amended legislation removes the right of an individual to prove the lawful derivation of their assets, that is, to justify their wealth.

Overview of significant points in the Bill 

Civil standard

13.   The main change is the introduction of a civil forfeiture regime which will enable a court to order forfeiture of assets using the civil standard of proof to find that, on the balance of probabilities, the person was engaged in relevant criminal conduct. Unlike the existing provisions, a conviction will not be required before confiscation.

Protections

14.   The Bill has many inbuilt safety mechanisms for people based on lawful derivation of property. There are also specific protections aimed at protecting innocent interests and the interests of third parties such as dependents. These mechanisms can be utilised at various points throughout the asset recovery process.

Serious criminal activity that can be targeted

15.   The definition of a serious offence has been expanded under the Bill to include a range of offences not previously categorised as serious and now reflects more closely where the Government wants the AFP to focus its efforts. These include offences such as people smuggling, narcotics, money laundering, fraud against the Commonwealth, offences under the Financial Transaction Reports Act (FTRA) that are used to hide criminal activity, and extensions of criminal responsibility under the Criminal Code. 

Literary proceeds

16.   The ALRC was asked to consider a proceeds related issue that receives publicity from time to time. The term literary proceeds includes the situation where a person profits by relating a story of criminal conduct for the purposes of a book or film scenario. Chopper Reid is a well known example from a state jurisdiction. Issues relating to literary proceedings are not central to the AFP’s use of the legislation, however, the initiative is an important corollary to the objective of ensuring that criminals do not profit from their crimes.

Derivative use immunity

17.   Derivative use immunity (DUI) restricts the use of material obtained as a direct or indirect consequence of a statement or disclosure made under compulsion, and renders it inadmissible against that person.
18.   The Government agreed that an objective of this Bill was that a person being examined should not be entitled to refuse to provide information on grounds of self-incrimination. It is an important feature of the Bill that a person providing information or documents pursuant to a compulsory examination is prevented from making themselves ‘conviction proof’ in respect of other investigations or prosecutions. This has been achieved by removing derivative use immunity from the compulsory examination process.

19.   The DPP has drafted internal guidelines to be issued in conjunction with the legislation to ensure that people are not compelled to disclose the details of confidential information unless there are sound and valid reasons for doing so. 
Information gathering powers

20.   Apart from the removal of derivative use immunity (DUI) in the compulsory examination process, there is no significant change to the powers that exist under the current conviction based scheme in respect of monitoring orders, production orders, examination orders or search warrants.

21.   Notices to financial institutions is a new initiative that provides the AFP with an investigative  option that mirrors the powers available to many other government institutions including Centrelink and the Australian Taxation Office. Importantly, notices will protect financial institutions that assist police with enquiries but have no legal framework under which to do so. 

22.   Notices do not replace coercive powers such as search warrants to gather evidence, but aid in determining the viability of asset recovery proceedings and serve to target those proceedings. In-built limitations include a six month timeframe in relation to records that can be obtained, and the fact that notices will not provide access to all the records held by a financial institution.
The asset recovery process

23.   The AFP will commence investigations into the proceeds of crime based on the same triggers as currently apply. Before any investigative can commence, federal agents must have a reasonable suspicion that a criminal offence has been, or is being committed. The AFP’s priority will remain focused on ensuring that relevant prosecutions are successful. Asset recovery investigations will occur in parallel with criminal investigations as they currently do.

24.   A very important aspect of the Bill is the introduction of an ability to direct recovery action at assets where an offender cannot be identified.

Impact for the AFP

25.   The proposed legislation will not change the policy context in which the AFP pursues its core business. That context is set out from time to time in Ministerial Directions under section 37(2) of the Australian Federal Police Act 1979. Currently the Government expects the AFP to give special emphasis to: 

· countering and otherwise investigating illicit drug trafficking, organised crime, serious fraud against the Commonwealth; money laundering and the interception of assets involved in or derived from these activities; 

· providing community policing services in the ACT, Jervis Bay and external territories; providing protective security services to the Governor-General, federal parliamentarians, internationally protected persons, other persons who are of specific interest to the Commonwealth, witnesses and special events; and 

· investigating special references and performing special taskings from the Government. 

26.   However, the proposed legislation will impact on the focus and resourcing of AFP investigations. It will offer broadened options and enhance the AFP’s strategies for investigating organised and transnational crime. It will allow the AFP to be more effective in its prosecutions by not only stopping the criminal enterprise but also by making it significantly harder for the criminal group to re-form and continue.

DISCUSSION 

Removal of derivative use immunity 

27.   Derivative use immunity (DUI) restricts the use of material obtained as a direct or indirect consequence of a statement or disclosure made under compulsion, and renders it inadmissible against that person.

28.   Compulsory examination is an information-gathering tool that is currently available in the POCA and in other State legislation including the Criminal Assets Recovery Act 1990 (NSW) (CARA), and the Criminal Assets Recovery Bill 2001 (CARB - Duncan Kerr’s Private Member’s Bill).

29.   Under the POCA, DUI is afforded to a person who provides information or documents in compliance with a compulsory examination.

30.   The Government agreed that an objective of the Bill currently under consideration by the Committee was that a person being examined should not be entitled to refuse to provide information on grounds of self-incrimination. The approval was for a blanket removal of DUI with safeguards in the form of DPP guidelines to prevent abuse of process. The AFP has reviewed the draft DPP guidelines and considers that they balance the interests of the criminal justice system. 

31.   It is important to note that the Bill empowers an approved examiner to determine who may attend or be excluded from a compulsory examination. The AFP supports this accountability mechanism and will cooperate with the DPP to ensure its effective implementation. 
32.   In addition, the AFP adheres to the view that a person providing information or documents pursuant to a compulsory examination should be prevented from making themselves ‘conviction proof’ in respect of other unrelated investigations or prosecutions. This is the AFP’s major concern about DUI.  See the discussion below.

33.   The privilege against self-incrimination exists at common law and must be expressly removed if it is not to apply. Where the legislation abrogating the privilege is silent about the extent of any immunity, there is no immunity.

34.   The POCA preserves DUI by using the words any document or thing obtained as a direct or indirect consequence of the statement or disclosure, is not admissible. In respect of compulsory examinations, the Bill addresses the issue of DUI by remaining silent on it, thereby enabling an interpretation that it is removed in practice. For example, section 192 of the Bill does not contain any limiting words, but states the answer given or document produced in an examination is not admissible. 

35.   The initial effect of this is the same as that under the POCA, that an answer or document produced by a person cannot be used as evidence against them in criminal proceedings, except a prosecution for giving false or misleading information. And as in the POCA, the material can be used in proceedings on an application under the Act, proceedings ancillary to an application under the Act, and proceedings for the enforcement of a confiscation order. The critical point is that there is no reference to things ‘obtained as a direct or indirect consequence’. Thus unrelated investigations or prosecutions are not affected, and within the bounds of the DPP guidelines, the information or document may be used to commence further investigations.

Case Study

In a recent large cocaine importation, an offender gave testimony under compulsory examination regarding his financial status. The information detailed the offender’s involvement in unknown earlier importations. The removal of derivative use immunity will allow investigative officials to make further enquires, based on this information, to compile evidence of criminal activity.
36.   For information, diagram one illustrates how removing DUI would operate in respect of the AFP’s jurisdiction.

Diagram One






Conclusion

37.   The Proceeds of Crime Amendment Bill 2001 has the potential to greatly strengthen and improve Commonwealth laws for the confiscation of proceeds of crime. In many of the cases in which the proposed provisions will apply money is derived at the expense of the rest of the community and is used to finance future criminal activity. 

38.   From a law enforcement perspective, the introduction of a civil forfeiture scheme such as that proposed in the Bill is vital to ensure the confiscation of assets from organised criminals. A civil scheme will be used in conjunction with, not instead of, current practices. It is the AFP’s view that the Proceeds of Crime Amendment Bill 2001 is a measured approach to the recovery of criminal assets and its endorsement would be welcome. 

Annie Davis

Director 
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� Auditor General Performance Audit Report No 23 1996/97, ‘Recovery of Proceeds of Crime’, p11. 
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