Australian Federal Police Association

– Questions on Notice from Senator Ludwig
1. On page 7 of submission no. 7, which was forwarded to the Committee in relation to the 2001 Bill, the AFPA states that “the current bill appears to be limited on the use of assets confiscated by the Commonwealth. It would be unfortunate if the Bill does not direct the use of these funds for law enforcement related purposes”. 

· Given the changes to the 2002 Bill in relation to the Confiscated Assets Account (i.e. Directing confiscated proceeds of crime to supporting national and community programs in the fight against crime and additional drug treatment and diversionary programs), does the AFPA now feel that these changes meet its earlier concerns?

The AFPA welcomes the changes to the 2002 Bill in relation to the Confiscated Assets Account.  It now allows proceeds of crime to be used for strategic planning initiatives at the national level in relation to preventing crime and responding to its impact on the community. Although government priorities change the AFPA believes that it is important that this Bill stipulates two important areas where the Confiscated Assets Account funding initiatives will not be compromised. 
RECOMMENDATION:

The AFPA recommends that the Bill explicitly states that the funds from the Confiscated Assets Account can be used for:

· the development and administration of programs or activities designed to prevent or reduce organised crime including drug-related criminal activity and the abuse of prohibited drugs; and

· to provide support services and other assistance to victims of crime;

Further, the AFPA also maintains that the Confiscated Assets Account must also cater for the tactical operation of the Bill itself. - See answer to your question 2.  

2. On pages 7 and 8 of your submission, you suggest that the Bill include a provision establishing a Confiscated Assets Account and allowing its use for law enforcement related purposes.

· It is not clear whether the Account could only be used for law enforcement related purposes.  If it could only be used for such purposes, why should other governmental purposes be excluded?  If it could be used for other purposes, what purposes would the provision serve?

The AFPA believes that the Confiscated Assets Account must also specifically cater for the tactical operation of the Proceeds of Crime Bill itself.

The New South Wales (NSW) experience was that for the successful implementation and administration of this type of legislation, it requires significant and specific tied funding.

The AFPA understands that the NSW Crime Commission, NSW Police Service, the National Crime Authority and the Western Australian (WA) Police Service support this position.

General law enforcement appropriations should remain separate from any funding allocation required for the effective enforcement of this Bill. It is the AFPA concern that a reliance on general law enforcement funding will lead to a restricted capacity to locate or confiscate ill-gotten gains. 


The successful implementation and enforcement of the Bill will be jeopardised if tied funding is not available for its ongoing operation.

Evidence was given to the Committee by Superintendent Gere in relation to the Financial Analysts, Forensic Accountants and other specialist investigation costs required for the enforcement of the Western Australian Criminal Property Confiscation Act 2000. 

The experience of the enforcement of the NSW and WA legislation is clearly going to be replicated, but significantly multiplied at the Commonwealth level.

The AFP’s jurisdiction is “Australia and the rest of the world” in relation to investigating and tracking criminal proceeds.  Investigational resources into national and transnational Criminal syndicates will require unprecedented “initial investigation costs” for Australian federal law enforcement.

The AFPA submits that the AFP investigation costs will be similar to that experienced by its international counterparts such as the US Federal Bureau of Investigations, US Marshal Service, and the Drug Enforcement Agency; Canada’s Royal Canadian Mounted Police; and UK’s Metropolitan Police Service.  

Even high level bankruptcy matters such as the Christopher Skase asset chase and the alleged hidden Alan Bond booty demonstrates the extensive law enforcement resources required to trace assets through international tax and money laundering havens.  

If appropriately drafted, this Bill will eventually become self funding as long as the Confiscated Assets Account specifically caters for the tactical operation of this Bill. The confiscated assets of criminals will directly fund the tactical expenses of tracking and seizing criminal assets of organised crime syndicates.  

The experience in NSW is that after the initial commencement of operation, the property recovered under the legislation covered many times the cost of enforcing the Act. Indications are that this will also be the case with the WA legislation. 


The Attorney General, through the Confiscated Assets Account, must ensure that the Commonwealth DPP and the AFP have all necessary resources to enable the full enforcement of this Bill.


RECOMMENDATION:

The AFPA reiterates its position that it is essential that the Bill specifically ensures that funds can be paid out of the Confiscated Assets Account at the direction of the Attorney General as reimbursements or otherwise for any of the following -

· for a purpose associated with the administration of this Bill;

· to carry out operations authorised by the Commissioner of Police for the purpose of identifying or locating persons involved in the commission of a confiscation offence;

· to carry out operations authorised by the Commissioner of Police for the purpose of identifying or locating confiscable property;

· to cover any costs of storing, seizing or managing frozen property that are incurred by the Police Force, the Director of Public Prosecutions or a person appointed under this Bill to manage the property; and

· for any other purposes in aid of law enforcement.

3. At page 2 of your submission, you mention the ‘Unexplained Wealth Declarations’ and ‘Criminal Benefits Declarations’ under the Western Australian legislation.  

· How do they work?  Who makes them?  Is there anything similar under the Commonwealth Bill?

Criminal Benefits Declarations 

Criminal Benefits Declarations under the WA legislation is similar to a Pecuniary Penalty order under the proposed Bill. However under the Bill the Court must be satisfied that either the person has been convicted of an indictable offence and has derived benefits from the commission of the offence; or the person has committed a serious offence within the 6 years preceding the application or since the application was made.   Under both the WA legislation and the NSW legislation the Declaration and Assessment Order is at the civil standard of proof.

Unexplained Wealth Declarations

International research clearly identifies “Unexplained Wealth Declarations” as a new and affective tool against the transnational and national organised crime bosses. There is no such provision in the Proceeds of Crime Bill 2002.

The ICPO-Interpol General Assembly in 1997 “recognised that unexplained wealth is a legitimate subject of enquiry for law enforcement institutions in their efforts to detect criminal activity and that subject to the fundamental principles of each country’s domestic law, legislators should reverse the burden of proof (use the concept of reverse onus) in respect of unexplained wealth.”

It should be noted that the 1990 NSW Criminal Asset Recovery Act and the 1999 report by the Australian Law Reform Commission into the Proceeds of Crime Act 1987 were in existence prior to “unexplained wealth” being an issue identified by United Nations as needing specific addressing in the fight against organised crime and terrorism. The WA legislation came into existence after specific United Nations conventions and subsequently includes an “unexplained wealth” provision. 

The WA legislation is inappropriately referred to as draconian.  This may be due to the fact such a provision for “Unexplained Wealth” has not previously been included in other Australian proceeds of crime legislation.

The reality is that the WA legislation, and in particular the “Unexplained Wealth” provision is the result of extensive research into a number of international frameworks where this kind of provision has been recently adopted in criminal asset legislations throughout the world. There is a clear opportunity for the Commonwealth Government to adopt this strong and most effective provision.


“Unexplained wealth” Declarations have come about because the organised crime bosses continue to operate while the authorities lack evidence to tie their retained wealth to criminal activities. Furthermore, as the burden of proof lies with the authorities, it remains difficult to prove a relationship between unexplained wealth and criminal conduct. Without an effective confiscation system the profit will remain with the organised crime bosses.

The confiscation of unexplained wealth is provided for in part 3, division 1 of WA legislation. These provisions target those people who clearly live beyond their legitimate means of support.

Under that WA legislation a person has unexplained wealth when the value of his or her total wealth is more than the value of the wealth which has been lawfully acquired.

Most importantly, under the WA legislation it is not relevant whether or not the person has committed any offence. The clear intention of the Act is to deprive people of wealth which has been unlawfully acquired. In this regard, the Act requires a person to establish that the ultimate source of his or her wealth was lawful. 

In respect of the property the subject of an Unexplained Wealth Declaration, it is significantly easier for a person to establish that his or her property or wealth was lawfully acquired, or not acquired directly or indirectly from the commission of an offence, than it is for the Crown to establish the contrary. The WA legislation therefore reverses the usual onus of proof, and provides that the standard of proof that the person has to establish is the standard in civil proceedings; namely, the balance of probabilities. It is easier for a person to establish these matters than for the Crown to establish the contrary.

Currently presumptions are employed in most jurisdictions with the intention of ensuring a person does not retain the proceeds of long term criminality. A specific offence "triggers" a presumption, recognising that conviction is very rarely obtained for the commission of offences over a period of time. Therefore the benefits reaped from the offence for which the defendant was caught are often small or nil, whilst the overall criminal enterprise may have generated a fortune. 

Presumptions that "property of a defendant is tainted" are now common place throughout Australia. However, criminals are no longer naive to asset confiscation laws and often lay a contemporaneous paper trail to their tangible assets displaying to the court the "lawful acquisition" of property. To reap the benefits of their enterprise, criminals integrate their illicit funds into the "legitimate" environment in which they live. By structuring finances in this manner persons can avoid presumptions relating to specific items of property even though when viewed globally (using betterment analysis) it is obvious the person has spent far more than their legitimate income over a given period. 

The NCA and the AFP have both drawn to the Committees attention specific cases, particularly drug related, where intelligence over a period of time have indicated the likelihood of a number of successful drug importations, the proceeds of which have either been used to acquire property or have been transmitted overseas. When a subsequent arrest, based on a specific investigation has occurred, involving the seizure of drugs, no proceeds have been identified. 

Although extensive investigations have revealed the existence of significant assets, some concealed, with no apparent lawful explanation for their acquisition, those assets are not able to be confiscated under this Bill.  However, the “Unexplained Wealth” Declaration would stand alone and allow forfeiture to the Commonwealth of unexplained wealth.  Although tough, this provision is fair and is a measured response in targeting the upper echelons of organised crime syndicates. 

As the Committee is aware, a large number of investigations conducted by the AFP involve transnational organised crime syndicates and are largely narcotic related. A successful drug operation will normally result in a “mule” (low level offender) and operational criminal lieutenants being found in possession of the drugs which are subsequently seized. There are in such cases no proceeds of the crime, beyond the drugs themselves, for which the offenders are charged. The links to the heads of the organised crime syndicate may be established through intelligence but not evidence.  It is this temporal and physical relationship between a specific offence and the historic crime derived assets controlled by the heads of the organised crime syndicates that is most problematic.  

The “unexplained wealth” declaration allows law enforcement to attack the assets of the organised crime bosses by placing the onus on them to explain the legitimacy of their wealth without having to relate it to a specific offence.

A good example of how the “Unexplained Wealth” Declaration would assist law enforcement involves a current AFP investigation of an alleged money laundering syndicate that works in close association with a well established narcotics importation and distribution syndicate.  

The money laundering syndicate has been responsible for the transfer out of Australia of over $20m in a four-month period to a variety of destinations.  Investigations have established a reasonable suspicion based upon the syndicate’s unexplained wealth, and their overt suspicious activities, that the money is the proceeds of crime.  However, it can not be established with any certainty that the unexplained wealth is the proceeds of any specific crimes. If the Bill had an “Unexplained Wealth” provision a Declaration could be filed by the DPP and the Courts could examine the assets of the members of the money laundering syndicate. This would lead to the dismantling of an integral money laundering network used by the well established narcotics importation and distribution syndicate.

How does the WA “Unexplained Wealth” Declaration work?

The DPP may apply to the court for an unexplained wealth declaration against a person.

On hearing an application under section 11(1), the court must declare that the respondent has unexplained wealth if it is more likely than not that the total value of the person’s wealth is greater than the value of the person’s lawfully acquired wealth.



Any property, service, advantage or benefit that is a constituent of the respondent’s wealth is presumed not to have been lawfully acquired unless the respondent establishes the contrary.



Without limiting the matters to which the court may have regard, for the purpose of deciding whether the respondent has unexplained wealth, the court may have regard to the amount of the respondent’s income and expenditure at any time or at all times.



When making a declaration, the court is to assess the value of the respondent’s unexplained wealth and specify the assessed value of the unexplained wealth in the declaration. 



The value of the respondent’s unexplained wealth is the amount equal to the difference between the total value of the respondent’s wealth; and the value of the respondent’s lawfully acquired wealth.



When the court makes an unexplained wealth declaration, the respondent is liable to pay to the State an amount equal to the amount specified in the declaration as the assessed value of the respondent’s unexplained wealth.

RECOMMENDATION: 

The AFPA is concerned that Unexplained Wealth Declaration under the WA legislation has not been replicated in this Bill and requests that the Committee seriously considers its inclusion as a stand alone provision within the Bill.

4. You have mentioned the offence of money-laundering on page 4 of your submission.

· Why do you say that five years imprisonment is a fair maximum penalty for an offence involving, not knowledge, but only reasonable suspicion?

Section 400.9 deals with the offence of a person having possession (etc) of property reasonably suspected of being proceeds of crime. This offence currently carries a maximum penalty of 2 years or 50 penalty units.  As mentioned in our previous submission the AFPA believes that this penalty provision should be increased to a maximum of 5 years. 

In respect of this proposed increased penalty, subsection (5) still provides that this offence does not apply if the defendant proves that he or she had no reasonable grounds for suspecting that the money or property was derived or realised, directly or indirectly, from some form of unlawful activity.  This clearly provides an appropriate safeguard against prosecution.

The AFPA maintains that the money laundering provisions, excluding Section 400.9, unrealistically rely on the prosecution proving that the funds are proceeds of a specific crime.  On that basis the AFPA believes these provisions will fail to provide an adequate deterrent to professional money launderers who are acutely aware of the provisions and potential consequences. 

It is incredibly naive to believe that high level money laundering syndicates are going to have participants who will ‘roll over’ and admit any level of guilty knowledge or leave evidence around to substantiate that fact. They are professionals and specialists utilising all concealment processes available to them.

The AFPA believes that in practice, law enforcement agencies will not be able to prove that funds are proceeds of specific crimes due to the nature of money laundering itself and the professionalism of those involved.

Money Laundering is defined in the Macquarie Dictionary: 

“To transfer funds of suspect or illegal origin usually to a foreign country, and then later to recover them from sources which give them the appearance of being legitimate.” 

Clearly if the offender is successful or partially successful in the money laundering process the original suspect or illegal activity will be disguised within the complex money laundering process during the transition towards legitimacy.

Money laundering offences are particularly difficult to prove.  The intention of the money launderer is to remove the funds from the originating offence. Therefore it will be almost impossible for law enforcement to prove that the laundered funds are the proceeds of an identifiable predicate offence.

For this reason the law enforcement practitioners will be forced to use section 400.9 to prosecute serious criminal activity because they will not be able to establish the commission of the predicate offence beyond a reasonable suspicion.

On that basis, the issue the AFPA raises is that section 400.9 does not distinguish between the levels of criminality, value of the property laundered etc as does the other provisions which have a sliding scale of penalties. Although the level of knowledge of the individual is not proven, the prosecution still has to satisfy the Court that the person has in their possession (etc) property reasonably suspected of being proceeds of crime.  

The current maximum penalty of 2 years or 50 points may or may not be reflective of the extent of money laundering when looking at it on a case by case basis.  The AFPA believes that the Court will be able to better determine sentencing if a greater penalty range exists. . Under the current provision, the Court will be limited to a maximum penalty of 2 years no matter the extent, complexity or value of the money laundering operation. 

It seems ironic that the majority of the money laundering offences the AFP is likely to identify will also involve lesser FTRA offences, yet the FTRA offences will carry a higher penalty than this serious money laundering offence.

Although FTRA offences only form one element of the money laundering offence and are not generally considered to have the same level of criminality, the maximum penalty is 5 years for those related FTRA offences.

It should also be remembered that the main recommendation of the Australian Law reform Commission (R.30) was that the existing and recommended new money laundering offences should, for the purpose of the POC Act, be included in the definition of ‘serious offences’. A maximum penalty of two years is not reflective of that recommendation.  

RECOMMENDATION:

The AFPA recommends that section 400.9 Money Laundering Offence be amended with the penalty being increased to a maximum penalty of 5 years thereby giving greater discretion to the Courts to implement an appropriate sentence based on the criminality identified. 

For further consideration of the Senate Legal and Constitutional Legislation Committee.

Jon Hunt-Sharman

AFPA National President

Tuesday 2 April 2002

