Australian Federal Police Association Submission

Proceeds of Crime Bill 2002

The Australian Federal Police Association (AFPA) is motivated to make this submission because it recognises that the Proceeds of Crime Bill 2002 represents an opportunity for the Australian Federal Police (AFP) to more effectively fight organised criminals and deprive them of their ill-gotten gains.

The further submission is to be seen as additional to our submission of the 18 January 2002 and should be read in conjunction with it.

The AFPA strongly supports the introduction of a civil forfeiture regime, the introduction of Notices to financial institutions and the refining of the legal funding regime.

The AFPA has some additional recommendations following on from its previous submission. Those recommendations are that draft money laundering offences need to be simplified and that telephone intercept material obtained under warrant should be available as evidence for civil forfeiture matters under the Proceeds of Crime Bill 2002. 

 Our basis for these views is detailed below.

In furtherance of our previous submission in respect of comments about the United States RICO legislation, it is important not too confuse the debate.  There are difficulties with RICO style legislation so that should not be seen as the model we are advocating. The simple point that we make is that organised criminal enterprises should have greater forfeiture and penalties imposed than that of a single person committing an indictable or serious offence. and that unexplained wealth should be subject of forfeiture.

Introduction of a Civil Forfeiture Regime

Confiscation of assets from organised criminals should be the key focus for the legislature. The introduction of a civil forfeiture scheme such as that proposed in the Bill is a step in the right direction.

This intended improvement is highlighted by the fact that last year 75% by value of all asset forfeiture by the NCA occurred using the NSW Proceeds of Crime Legislation, which has a broad based civil-forfeiture provision rather than using the Commonwealths legislation, which is conviction based.
The Australian Law Reform Commission (ALRC) found in its 1999 report that the current Commonwealth asset recovery legislation fell well short of its original objectives and recommended changes. They stated:

4.142 Having regard to criticisms raised in submissions and related consultations, the considerations that have led to the expansion of NSW and Victorian proceeds laws to include non-conviction based regimes, and the very modest returns achieved under the existing Commonwealth regime, the Commission is in no doubt that the POC Act and Customs Act regimes have fallen well short of depriving wrongdoers of their ill-gotten gains. 

4.144 The Commission is in no doubt that the expansion of the POC Act regime to include a non-conviction based regime broadly comparable to the NSW scheme could be expected to greatly enhance the level of recovery of proceeds of unlawful activity. 

The Commission went on to state a sound principle in support of a civil regime (at 4.146) that “no person should be entitled to become unjustly enriched as a result of his or her unlawful conduct -- unlawful conduct that is not confined to criminal wrongdoing but extends across the full range of activities rendered unlawful under civil and criminal law.”

Many of the recommendations of the ALRC have been adopted in the Bill. Nonetheless, the proposed reforms are not as far reaching as the legislation available in other Australian jurisdictions. For example, the West Australian Criminal Property Confiscation Act 2000 has the following features:
· It works to identify and recover confiscable property by application of Unexplained Wealth Declarations, Criminal Benefits Declarations for crime derived property and unlawfully acquired property (all of which render the respondent liable to pay the State the amount in the declaration), as well as recovery of declared drug trafficker’s property. The latter declaration operates to confiscate all the property of a declared drug trafficker – including that which the person gave away at any time before the declaration was made (whether before of after the commencement of the Act).

· It has an automatic confiscation effect that applies if an objection to a confiscation is not filed within 28 days from the service cut-off date for the property.  The Proceeds of Crime Bill 2002 (POCB) requires that civil based forfeitures preserve the property for a period of 6 months prior to the confiscation coming into effect unless a consent order is made.

· Both the POCB and WA legislation contain information gathering tools including notices to financial institutions, productions orders (no DUI applies), search warrants for evidential material and tainted property, monitoring orders and examination orders (no DUI applies).  The WA legislative tools could be described as more robust in that some of the powers such as notices to financial institutions and some search powers do not always require a notice or warrant.  

· The WA legislation provides for substantially greater penalties for non compliance with notices, examination orders or production orders.  (In most case the POCB penalty is 6 months whereas the WA legislation is 5 years.) The monitoring orders section also includes a suspension order which effectively enables a court to order that a financial institution refrain from completing or effecting a transaction for a period of 48 hours.  This power is not available under the POCB.

· In the second reading speech for the Act it was recognised that the Crimes (Confiscation of Profits) Act 1988 had not been as successful as was contemplated when introduced and that the difficulties associated with that Act had “enabled certain individuals to retain dishonestly acquired personal wealth and [had] left authorities with restricted capacity to locate or confiscate ill-gotten gains.”  It was further stated that the Act is “a considered response to the need to develop best practice in legislation for the fight against crime.”   

· The WA Act is non-conviction based and reverses the onus of proof. 

· The standard of proof in proceedings on an application under the WA Act, except in relation to an offence under the Act, is the civil standard on the balance of probabilities.  

These features have ensured that the WA Police has restrained proceeds of crime totalling approximately $19m in first 12 months of implementation. 

The WA provisions, while far reaching, are not unique. The NSW Criminal Assets Recovery Act 1990 contains certain features that are more far reaching than the WA legislation in securing the restraint of assets on a civil basis. For example, section 10 allows for the restraint of all the interests in property of a person suspected of having engaged in a serious crime related activity or a serious crime related activities. Section 10(2) also includes interests acquired after the making of an order and before the making of a forfeiture order.

If the POCB is not passed with at least the level of reform that it currently contains, then the Commonwealth will rightly be accused of not being serious in its endeavours to tackle organized crime. It will be seen as secondary to the State jurisdictions that have already enacted civil forfeiture regimes, that in cases such as Western Australia, are more far effective than the POCB.

Notices to Financial Institutions

Notices to financial institutions are a new initiative recommended by the ALRC to provide an investigative option that mirrors the powers available to other government institutions such as Centrelink and the Australian Taxation Office, and a number of State investigative bodies. Notices protect financial institutions that assist police with enquiries by ensuring that they are legally entitled to provide the information. That is, financial institutions require a legal instrument, such as a notice or warrant, to overcome privacy and secrecy constraints.

Notices come with an inbuilt accountability mechanism, that is, only a senior executive member of the AFP can issue them. This is a similar level of accountability to that required for controlled operations. Like this civil forfeiture initiative, the controlled operations provisions are aimed at providing law enforcement with the tools that are needed to investigate serious and organised crime. 

Notices to financial institutions represent a significant advance for law enforcement by providing an effective and appropriate legal instrument by which relevant information from financial institutions can be sought, and thus indicating avenues for further enquires.

The expansion of the definition of Financial Institutions under the POCB to include Casinos and TABs means that notices (and Monitoring Orders) can be served on these entities as well. The relevant provision has also been amended to require a financial institution to indicate whether a particular person is a signatory to an account. This amendment is very important because it will close a loophole readily exploited by criminals. Under previous provisions, suspected criminals could set up a legitimate gaming account and then use it for money laundering, with or without the account holder’s permission. 

Legal funding

The Bill introduces a model that will enable a proper defence to be conducted for a person, but will control the unwarranted use of restrained assets. From the Australian Federal Police Associations view, allowing the Legal Aid Commissions in each State to coordinate legal representation will have two major benefits.

First, it will ensure continuity of representation for people. Previously, expensive defence teams were employed until such time as restrained funds were used up. People were then faced with changing to other legal representation, typically legal aid, and more often than not having to alter their defence – commonly to a guilty plea.

Second, while maintaining an appropriate legal representation (which will in appropriate cases include briefing external counsel), expenditure of funds will be controlled by the Legal Aid Commission. The respective Legal Aid Commission will be able to be reimbursed from the Confiscated Assets Account – and thus, is not limited to the particular restrained assets should they be insufficient to cover the necessary defence costs. 

The overall effect of this is to provide complete and continuous legal representation while not impinging on the normal funding of Legal Aid Commissions.

The introduction of this level of control is essential to defeat the well documented situations of exhausting all restrained assets. For example, the ALRC reported that according to the DPP, during the period from commencement of the POC Act to May 1998, assets totalling $7.9million were released to meet legal expenses.

The AFPA notes that the AFP previously gave the example of Operation Tableau to the ALRC. In that case, solicitors acting for a defendant successfully argued for the release from restraint of $1.2 million held in an overseas bank account. The defendant was later quoted in national media stating he had paid his solicitors $1.2 million to plead guilty. While the defendant pleaded guilty and was sentenced to 22 years imprisonment, his legal team consumed the $1.2 million originally restrained by the Commonwealth.

Another of the cases brought to the ALRC’s notice involved Federal Court proceedings under Division 3 of Part XIII of the Customs Act. In that case, Commissioner of AFP v Kirk and Others, more than $1.3 million was spent from restrained assets to fund committal proceedings and applications seeking the release of restrained assets. The defendants, who had been charged with serious offences arising out of the importation of large quantities of cannabis resin, subsequently pleaded guilty at the trial.

The AFPA is aware that in the current example of Operation Shard, an investigation involving the importation of 500 kg of cocaine, the legal team of one of the seven defendants has so far accessed $825,000 in restrained funds. The prosecution has been successful at trial and the conviction is now subject to an appeal. This means more restrained funds may be used up. The prosecution has fought the access to funds throughout the matter using independent adjudicators, but decisions have gone against the DPP and restrained assets have been made available.

Money laundering

The previous difficulties with the money laundering offences have been the level of belief that had to be established. This was effectively impossible resulting in practically no charges being preferred. The amended provisions go some way to addressing this, but remain complex and laden with the same proof requirements that will render them largely unusable. In particular, the requirement to prove that money or property is the proceeds of crime will be a large barrier to the success of these provisions.  The AFPA believes that removing the scale of monetary thresholds, and only introducing the three offences based upon the tests of knowledge, could simplify these offences.

In addressing the difficulty to prove that funds are the proceeds of crime, a lesser money laundering offence has been created based upon a reasonable suspicion that the funds are the proceeds of crime.  This offence will be widely used by our members where it can not be shown to the appropriate level which offence, or offences, the proceeds of crime have been derived from.  This will mean that courts will often be deliberating upon matters, pursuant to this offence, which are serious and complex in nature.  This offence currently carries a maximum penalty of 2 years imprisonment.  This penalty does not correspond with the level of criminality and seriousness that may be dealt with under this provision.  The AFPA submits that this penalty should be increased to a maximum of 5 years, to allow the courts an opportunity to impose a penalty that is consistent with the seriousness and level of criminality involved.

The AFPA supports the move to include the proceeds of state or territory based crimes into the Commonwealth money laundering offences where it can be shown that the funds have been laundered using Commonwealth facilities, i.e. the importation and exportation of the funds, or the use of the banking system.  This is an important amendment and recognises that organised and serious crime often crosses traditional jurisdictional boundaries.

Unavailability of telephone intercept material for civil forfeiture matters under the Proceeds of Crime Bill 2002

An amendment to the Telecommunications (Interception) Act 1979 has been inserted via the Proceeds of Crime (Consequential Amendments and Transitional Provisions) Bill 2002. This amendment has the effect of prohibiting the use of telecommunication intercept material for civil forfeiture matters. 

Unless these provisions are amended, the Bill will not deliver the reforms that the Government intends. In particular, the AFPA considers that at an operational level, investigators will never be in a position to be able to deliver any of the expected outcomes in terms of pursuing investigations into the unlawful profits of serious criminal activity by organized criminal enterprises.  

As the POCB stands, the Mr. BIGGS of Organized Crime who normally remain one step removed from the crime, who are usually only identified through the use of telephone intercept material, will not be touched by this legislation.  They can sit back confident that their multimillion dollar mansions and vulgar wealth will be safe as they laugh at Australian Law enforcement efforts.

The reliance placed on telecommunication intercept material in serious fraud and major narcotics investigation is well known and the expectation is that it would also be essential for terrorism related offences.  

Without access to this material it is foreseeable that the civil forfeiture regime would be severely hampered because telecommunication intercept material would not be available to assist in proving the offence nor for establishing the ownership and effective control of criminal assets for the restraint of assets where a person is not charged. 

The effect of the amendment to the Telecommunications (Interception) Act 1979 is to alter the reference in subparagraph 6K(c) (i) to repeal the subparagraph and substitute:

(i) the Proceeds of Crime 1987 or section 17 of the Proceeds of Crime Act 2002. 

The DPP has advised that this amendment will mean that telecommunication intercept material will not be available in non conviction (civil) based applications for restraint or confiscation proceedings under the Proceeds of Crime Bill 2002.  

The problem arises because section 17 of the Proceeds of Crime Bill is one of four options available for making a restraining order. This particular option relates to persons who are charged with or who are proposed to be charged with an indictable offence.  

The other options relate to persons suspected of having committed a serious offence or where specified property is suspected to be proceeds of an indictable offence or where property is suspected to be literary proceeds.  

By restricting the application of telephone intercept material to section 17 it prevents its use in support of non conviction based (non indictment) applications. 

The flow on effect is that the material would therefore not be available for the range of non conviction based (civil) orders.  This includes the proceeds of terrorism offences where civil forfeiture is sought.

The new civil scheme cannot be operationally effective if this amendment is retained. In most cases, investigations into the proceeds of suspected serious crimes could not be commenced because of the unlikelihood that applications for restraining orders and other instruments essential to these investigations would be successful without the inclusion of telecommunications intercept material.

The AFPA views this issue as sufficiently serious as to render it unable to support the Bill in its current form, despite the many valuable and practical reforms that it would otherwise deliver. 

It is requested that the Committee consider amending section 46 of the Bill to remove the reference to ‘section 17’, thereby enabling relevant material to be included in applications to the court. 

The other options relate to persons suspected of having committed a serious offence or where specified property is suspected to be proceeds of an indictable offence or where property is suspected to be literary proceeds.  

CONCLUSION

If the above concerns are not addressed in relation to the retention of Notices to financial institutions; refining of the legal funding regime; simplification of the draft money laundering offences and inclusion of telecommunication interception evidence in civil forfeiture proceedings; the AFPA must advise the Senate Legal & Constitutional Committee that it will not support the Proceeds of Crime Bill 2002 due to a number of fundamental weaknesses.

Jon Hunt-Sharman

National President

Australian Federal Police Association

25 March 2002
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