Our Reference:
026148/01

The Secretary

Senate Legal and Constitutional Committee

Suite S1.108

PARLIAMENT HOUSE

CANBERRA  ACT  2600

Dear Sir/Madam

Provisions of the Proceeds of Crime Bill 2001 (Commonwealth)

Thank you for the opportunity to comment on the proposed Commonwealth Proceeds of Crime Bill 2001.  The Bill has been referred to my office for comment on behalf of Victoria Police.

Victoria Police has previously commented on the proposed Bill when it was circulated during the “Exposure draft” stage in September 2001.  I note that  the explanatory memorandum to the draft Bill acknowledges that there have been only minor changes made since the Exposure draft, most of the changes merely clarifying the provisions of then draft Bill.  Accordingly, many of the comments in this submission are a reiteration of the comments made earlier.

The use of the term ‘DPP’

The Definition of DPP in section 329 of the Bill is stated as:

“DPP means the Director of Public Prosecutions”

This definition should be amended to make it clear that the definition is confined to the Commonwealth Director of Public Prosecutions.
Restraining Orders

The Bill requires that the DPP give notice of an application for a restraining order to the owner of the property and any other interested party together with a copy of the supporting affidavit. The application cannot be heard for at least 14 days after notice is given.

Under the Victorian legislation, restraining orders are heard ex parte. There are obviously significant disadvantages in having applications for restraining orders heard on notice.  Firstly, it may allow the defendant time to dispose of the asset(s) before the hearing and, secondly It will often lead to delays in the making of orders and long-running legal arguments and may result in dissipation of assets to pay for legal counsel.

This problem is exacerbated where the owner of the property sought to be restrained, is a defendant who has absconded or fled prior to charge.  While section 25(3) requires the court to consider the application without notice if requested to do so by the DPP, and allows the court to direct the DPP to publish notice to a person or class of persons (section 25(4)), the Bill is unclear in what circumstances applications can proceed in the absence of the notice to the defendant/owner or where notice can be given by advertisement.  

While section 47 allows for the making of forfeiture orders against absconders the Bill does not appear to provide for restraining orders to be made in the case of absconders.  The concern is that an absconder can arrange dissipation of the assets through agents before section 47 can be given effect.  Victoria Police is concerned that in the absence of clear direction, courts will give these provisions their narrowest interpretations.  Given the existence of section 47 it would seem logical to have a provision to provide speedy access to restraining orders in the case of absconders.

Legal Assistance

The Bill makes provision in section 23 for legal assistance for a person who has their assets restrained. The Victorian legislation expressly precludes restrained property from being used for this purpose. Given that under the Bill, a defendant can initially oppose the making of a restraining order, it can be envisaged that restrained property could be quickly dissipated on paying for lengthy court applications. 

Forfeiture

The Bill provides for both conviction-based forfeiture and non-conviction based forfeiture. 

The Bill does provide for the automatic forfeiture of property, as does the Victorian legislation.  However, forfeiture cannot occur until after six months of a restraining order being in force.  This differs from the Victorian legislation where a restraining order only has to be in place for 60 days before forfeiture can occur.  It is unclear as to the advantages of a longer time frame before automatic forfeiture can occur.

Examination Orders

The Bill provides that the DPP may apply to the Court for an examination order in relation to a person’s financial affairs. However, before an application can be made, a restraining order must be in force. Under the Victorian legislation there is no such restriction and the only requirement is that a defendant has been charged with a relevant offence. 

It would seem logical that an examination order should be able to be made in the absence of a “restraining order” as such an examination may be necessary to identify the assets of a defendant which may be subject to restraint and possible forfeiture.

Financial Institutions

Victoria Police supports the provision in the Bill authorising an authorised member of the Australian Federal Police to give a written notice to a financial institution requiring that institution to provide account information and documentation. This is a power that is not contained in the Victorian legislation but is one that Victoria Police has suggested be included in any future amendments to the Victorian legislation.

General Power of Search

Victoria Police also supports inclusion in the Bill of the power to search without warrant where circumstances are serious and urgent. There is no similar provision in the Victorian legislation giving Police a general power of seizure. 

In general, the Bill does not introduce major concepts that are significantly different from the equivalent Victorian legislation and, in many instances, the Commonwealth Bill is more restrictive than the Victorian legislation.  Victoria Police is broadly supportive of the legislation although it believes that the suggestions it has made should be incorporated into the legislation.

If you require additional information, the officer responsible for this file is John Frigo was can be contacted on (03) 9247 6717.

Yours sincerely

Paul R. Hornbuckle

Commander

Corporate Policy and Executive Support
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