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17 January 2002
 
Dr Pauline Moore
Senate Legal and Constitutional Committee
Suite S1.108
PARLIAMENT HOUSE
CANBERRA ACT 2600
 
 
Dear Dr Moore
 
The Proceeds of Crime Bill 2001

 
I refer to the Committee's inquiry in relation to the above Bill.
 
The DPP's comments on the Bill appear below.  If we can be of any further assistance to the Committee please let me know.
 
General

 
The DPP was set up under the Director of Public Prosecutions Act 1983 and is the prosecuting agency for the Commonwealth.  The DPP has a central office in Canberra and a regional office in each Australian capital city.
 
The DPP conducts the prosecution of offences against Commonwealth law and also conducts proceedings under the Proceeds of Crime Act 1987, which provides a conviction based confiscation regime.
 
The criminal assets recovery work is supervised by the Criminal Assets and International Branch in DPP Head Office and is conducted by officers in Criminal Assets Branches in the regional offices.
 
The DPP is not an investigative agency.  It relies upon the Australian Federal Police, the National Crime Authority and other Commonwealth investigative agencies to investigate cases and refer briefs of evidence for prosecution and assets recovery action.
 
However the DPP works closely with the investigative agencies to provide advice and support during the investigation stage.  That is especially important in the criminal assets area, where the governing legislation is specialised and there is often a need for coordinated action to be taken to restrain criminal assets before they can be dissipated.
 
The larger Criminal Assets Branches have direct access to the services of financial analysts employed by the DPP.  The financial analysts provide support to trace the proceeds of crime and to prepare cases for court.
 
The DPP has had 14 years experience operating under the Proceeds of Crime Act 1987 and is able to comment on issues which have arisen under that Act and on the implementation of the proposed civil forfeiture regime.
 
Overview
 
The DPP supports the enactment of a civil forfeiture regime in Commonwealth law to augment the current conviction based provisions.
 
The Commonwealth has had a comprehensive Proceeds of Crime Act since 1987.  However experience has shown that there are significant limitations in relying solely upon the present legislation.

 
The main limiting factor has been the fact that the legislation is conviction based.  There can be no assets recovery unless and until there has been a criminal conviction.  That has reduced the range of cases that can be pursued under the current Act, and the amount of assets available to be recovered.
 
It is now widely recognised that the public interest requires that Australia have effective and comprehensive legislation to ensure that those who profit from crime are not able to enjoy the benefits.  In the DPP’s view, a civil forfeiture regime should form part of any such legislation.
 
Civil forfeiture is no longer a radical concept.  Since 1979 there have been civil forfeiture provisions in the Customs Act 1901 which can be used to recover the profits of drug importations, although there are restrictions on those provisions which have limited their effectiveness.  NSW has had civil forfeiture legislation since 1990 and Western Australia and Victoria have each recently introduced civil forfeiture legislation.  Other common law jurisdictions which have enacted, or are considering civil forfeiture legislation include the United Kingdom, United States, Canada and Ireland.

 
In the DPP’s view the time has come for the Commonwealth to enact a civil forfeiture regime which applies beyond the limits of the Customs Act provisions.
 
Civil forfeiture legislation will operate in a conceptually different way from the conviction based provisions in the current Act.  The existing provisions provide for asset recovery action as an adjunct to the prosecution process with no independent operation.  A civil forfeiture regime, on the other hand, will provide a new enforcement mechanism which can operate parallel to the prosecution process.
 
If the current Bill is enacted, the DPP will be given greater flexibility to choose the enforcement option, or combination of options, which is most appropriate to the circumstances of the individual case.  There will be cases where a criminal offender is both prosecuted and is the subject of recovery action.  However, the DPP will have the option of taking recovery action, as an alternative enforcement process, in cases where prosecution action is not available or is not appropriate.
 
Civil forfeiture legislation in the form of the current Bill would provide the Commonwealth with a valuable new tool to fight crime, to deter the commission of future offences and deprive those involved of the profits of their unlawful activity.
 
The Bill
 
In the DPP’s view, the current Bill draws an appropriate balance between the need to give effective powers to law enforcement agencies and the need to protect the rights of innocent parties.
 
There are some strong provisions in the Bill, but that is no more than a reflection of the difficulties involved in locating and recovering the proceeds of crime once the money has passed beyond the immediate vicinity of the crime.
 
There are also provisions in the Bill to protect the rights of innocent parties.  They include clause 21, which will give the court power to require an undertaking as to damages before making a restraining order; clause 31, which will give a person whose property has been restrained a right to apply to have property excluded from the order; and clause 68, which will give the court which makes a forfeiture order power to make further orders to prevent hardship to innocent dependants.
 
The only people who stand to lose are those who acquire assets as a result of committing crime and who successfully place those assets beyond the reach of the existing provisions of Commonwealth law.
 
Specific issues
 
· DPP role

 
Under the Bill as presently drafted there will be a single Act containing both a civil forfeiture regime and conviction based provisions.  The DPP will have the function of taking recovery action under both regimes.  Not all jurisdictions which have enacted civil forfeiture legislation have followed that model.
 
The DPP’s view is that the model in the current Bill is the preferred model for Commonwealth legislation.
 
If a civil regime is enacted it will be important to maintain a proper balance between prosecuting and recovering the proceeds of crime.  There may be a temptation to take the easy option and ignore prosecution where the offender has readily realisable assets.  However, people should not be able to buy their way out of prosecution.  The best way of ensuring that does not occur is for the DPP to decide whether or not to prosecute and whether or not to take civil forfeiture action in each particular case.
 
The DPP will require additional resources to perform the function under a civil forfeiture regime, but it will not be necessary for the Commonwealth to set up a new agency or for the DPP to set up new offices.
 
The DPP will develop administrative procedures to ensure that there is a proper separation of the prosecution and recovery functions and will issue internal guidelines to prevent any conflict between the two functions.
 

· Legal assistance
 
Under the current Proceeds of Crime Act, a person who is being prosecuted and whose assets have been restrained has a right to apply to the court for access to restrained property in order to pay their legal costs.  Under the Bill as currently drafted that will no longer be possible in any case where there is a legal aid agreement in force with the legal aid authority of the relevant State or Territory.  If there is a legal aid agreement in force the defendant will be able to apply for legal aid under that agreement but will otherwise have to comply with the normal rules applying to a grant of legal aid.
 
In the DPP’s view this amendment is timely.  It should resolve one of the problem areas under the current Act without denying defendants the right to proper legal representation.
 
The problem under the existing Act is that a person who is facing criminal proceedings which they are likely to lose, and whose assets have been restrained, has no incentive to show restraint in funding their criminal defence.  If the person can get access to restrained funds they may as well use those funds on legal expenses on the basis that they are likely to lose them anyway.
 
In theory the court which orders the release of money has power to ensure that the money is used properly.  In practice, the courts are often reluctant to do anything that might be seen as restricting the way in which a person defends criminal charges.
 
The result is that a lot of money which should have been confiscated under the current Act has been spent on funding unsuccessful legal challenges and a lot of DPP resources and court time has been spent dealing with them.
 
Under the current Bill, the legal aid authorities will be given the role of ensuring that money provided for legal costs is used in an appropriate way, at least where there is a legal aid agreement in force.  In the DPP’s view, the legal aid authorities are the agencies best placed to perform that role.
 
· The examination power

 
Under Part 3.1 of the Bill, the DPP will be able to apply for an order for the compulsory examination of a person whose property has been restrained or who can given information concerning the affairs of a person whose property has been restrained.  The examinee will not be able to avoid answering questions on grounds of self-incrimination or legal professional privilege.  The provisions ensure that any answers given by a person cannot be used as evidence against them in criminal proceedings, other than for making a false statement.  However, it will be possible to use information obtained from an examination as a basis for conducting further inquiries.
 
In the DPP's view effective examination provisions are a key element of an effective civil forfeiture regime.
 
The reason is that few people who engage in organised crime hold property in their own names.  The property is often held through trusts, companies and family arrangements.  In many cases the only people who know what is going on behind the facade are the defendant, their advisers and family members who assist them.
 
It is important to ensure that a person cannot refuse to answer a question on the grounds of legal professional privilege.  Many people organise their affairs through lawyers.  If an examinee can claim legal professional privilege, the examination process is likely to get tied down in arguing about privilege and we are likely to see as much time and effort spent on litigating claims for privilege as on recovering the proceeds of crime.
 
The DPP will issue internal guidelines to ensure that people are not compelled to disclose details of confidential communications with their lawyers unless there are sound and valid reasons for doing so.
 
The rights of the examinee will be protected by ensuring that their answers cannot be used as evidence against them in criminal proceedings.  The protection should not go beyond this.  In particular, there should be no provision for derivative use protection.
 
The reason is that it would give a person who is suspected of committing criminal offences but who has not been charged the opportunity to render their actions conviction proof.
 
If criminal charges were subsequently laid against the person, the prosecution would have to show that none of the evidence it relied on was derived, directly or indirectly, from any disclosure made by the person at the examination.  That would be difficult to show in any but the most simple cases.
 
A complex financial investigation will often take several years to complete, will involve a team of investigators and will draw together thousands of individual pieces of evidence.  It would be most onerous for the prosecution to have to negate the possibility that some part of the case is connected with a disclosure made at the examination.
 
The current Proceeds of Crime Act includes provision for derivative use protection.  As a result, the DPP does not examine suspects under that Act until the criminal investigation has been completed and a brief of evidence has been delivered to the DPP.  It is only at that point that the DPP is in a position where it can show that no part of the prosecution case is derived from a disclosure made at the examination.
 
If there is provision for derivative use protection in the new legislation it may be necessary for the DPP to continue that practice.  That would severely restrict the utility of the examination powers, and that, in turn, would reduce the effectiveness of the entire civil forfeiture regime.  What may look on its face to be a minor change to the Bill could have a very significant impact in practice.
 
Conclusion

 
In summary, the current Bill has the potential to provide an effective civil based forfeiture regime to form part of, and strengthen, the mechanisms available to enforce Commonwealth criminal law and deter the commission of criminal offences.
 
The Bill draws an appropriate balance between the need for strong legislation and the need to protect the rights of innocent parties and in the DPP’s view, the Bill, including any further agreed enhancements, is one deserving of the Committees support.
 
 Yours sincerely
 
 
 
 
Grahame Delaney
Principal Adviser
Commercial Prosecutions & Policy
Proceeds of Crime Bill 2001


