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SUBMISSION TO THE INQUIRY INTO THE STATE ELECTIONS (ONE VOTE ONE VALUE) BILL 2001 [2002]
1
Introduction

1.1
This submission by the Australian Electoral Commission (AEC) is presented to the Senate Legal and Constitutional Legislation Committee (the Committee) in response its request for comment on the Senate Elections (One Vote One Value) Bill 2001 [2002].

1.2
The submission contains a brief background to the issue of one vote, one value, followed by a detailed discussion of the key sections of the Bill.  The submission then discusses the use of the International Covenant on Civil and Political Rights as a mechanism for imposing electoral reform on the States and Territories, and provides a conclusion containing the AEC's views on the Bill.

2
Recent history of one vote one value legislation

2.1
The intent of the Bill, as indicated in the long title, is to 'implement Article 25 of the International Covenant on Civil and Political Rights so that elections for State legislatures shall be by equal suffrage'.

2.2
The second reading speech on the Bill identified Western Australia in particular as not complying with the principle of one vote, one value.

2.3
The Bill is intended to address malapportionment.  Malapportionment describes a distribution of electoral division boundaries that incorporates an inequality in the number of enrolled electors between electoral divisions.  

2.4
In Australia, the activities of the bodies that conduct redistributions of electoral boundaries have been constrained by parliaments in two contradictory ways, by forcing them towards a measure of equality of enrolment numbers between electorates by fixing permissible maximum variations from the average number of enrolled electors per electoral division (the quota); and away from equality and towards malapportionment by defining electoral zones with different quotas in each.

2.5
Zoning was justified as a regularisation or improvement on a system of weighting which had already been applied either by the drawing of boundaries by the legislature or in the activities of redistribution commissioners.
  Zoning arrangements invariably distinguished metropolitan areas from the rest of a State.

2.6
Between 1922 and 1949, zoning was introduced in Western Australia (1922), Victoria (1926), New South Wales (1927), South Australia (1929), and Queensland (1949).

2.7
Zoning has been abolished in New South Wales, Victoria, and South Australia.  Zoning continues in Western Australia, and Queensland has adopted a 'notional elector' weighting for very large electoral divisions.

Queensland

2.8
In preparing a redistribution, the Queensland Redistribution Commission must ensure that the number of enrolled electors in an electoral division is not over or under the quota for an electoral division by more than ten per cent, if the district has an area of less than 100,000 km2.

2.9
For an electoral division with an area of 100,000 km2 or more, two per cent of the total area of the electorate is taken to represent the number of ‘notional electors’. This figure is added to the number of actual enrolled electors in the electoral division to make the total number of electors fall within ten per cent of the quota. For example, an electoral division with an area of 250,000 km2 would have 5000 ‘notional electors’. This is added to the actual number of electors when calculating whether the number of enrolled electors is within ten per cent of the quota.

Western Australia

2.10
The basis for the division of Western Australia into electoral divisions is set out in section 6 of the Electoral Distribution Act 1947 (WA) as follows:

(1) The Commissioners shall

(a) divide the Metropolitan Area into 34 districts; and

(b) divide the area comprising the remainder of the State into 23 districts.

(2) The Commissioners shall make the division of an area mentioned in subsection (1) (a) or (b) into districts in accordance with the principle that the number of enrolled electors comprised in any district in the area must not be more than 15% greater, or more than 15% less, than the quotient obtained by dividing the total number of enrolled electors in the area by the number of districts into which the area is to be divided.

2.11
The Metropolitan Area is defined as the area that was, at 1 January 1987, described in the Third Schedule to the Metropolitan Region Town Planning Scheme Act 1959 (WA), together with Rottnest Island.

2.12
It should be noted that malapportionment also occurs at the Commonwealth level.  In relation to the House of Representatives, the operation of section 24 of the Constitution guarantees each original State a minimum of five electoral divisions.  

2.13
Currently, this minimum entitlement provision operates in Tasmania, resulting in the number of enrolled electors for each electoral division in Tasmania being lower than in the other States and Territories.

2.14
For example, the Division of Lyons in Tasmania had an enrolment as at 30 September 2003 of 64,015 electors, while the Division of Fraser in the ACT had an enrolment of 111,932 electors, almost double that of Lyons.

2.15
In relation to the Senate, section 7 of the Constitution guarantees that each original State will have equal representation in the Senate.  Given the discrepancies in population between the most and least populous States, there is a significant degree of malapportionment between the States in the Senate.

Previous attempts to implement one vote, one value

2.16
A number of previous attempts have been made at the federal level to implement the concept of one vote, one value for State and Territory elections.  The most notable of these have been:

· the failed 'democratic elections' referendum of 1974;

· the Constitution Alteration (Democratic Elections) Bill 1987, which was extensively examined by the Joint Select Committee on Electoral Reform (JSCER); and

· the failed 'fair election' referendum of 1988.

2.17
The Constitutional Alteration (Democratic Elections) Bill 1987 is similar to the current Bill.  During the JSCER's examination of the Constitutional Alteration (Democratic Elections) Bill 1987, the AEC prepared an extensive submission on the history of malapportionment.  The submission is a useful guide to the issues underlying this Bill, and is at Attachment A.

2.18
The AEC made a number of other detailed submissions to that inquiry, which have been used in the commentary on the current Bill.

3
The current Bill

Clause 3

3.1
Clause 3 states that:

In this Act:

quota of voters for each electorate means, in relation to a particular election for a House of Parliament of a State, the number of voters determined by dividing the total number of voters predicted to be enrolled in the State 4 years after the election by the number of electorates for that House in the State.

State includes the Northern Territory and the Australian Capital Territory.

3.2
The first of these definitions is defective in a number of ways.

3.3
The meaning of the term 'election' is unclear.  It presumably encompasses, at least, State-wide general elections.  This definition will pose a significant difficulty in relation to elections for the Tasmanian Legislative Council.  

3.4
The Tasmanian Legislative Council has 15 members, each representing one of 15 electoral divisions.  Elections are conducted on a six year periodic cycle. Elections for three members are held in May one year, with elections for two members held in May the following year and so on.
  The application of the definition in the Bill is not clear in such circumstances.

3.5
In addition, the application of the definition in relation to a by-election is uncertain.  

3.6
The definition refers to the 'total number of voters predicted to be enrolled in the State'.  It is unclear to the AEC why it is thought desirable to base such a definition on predicted future figures rather than current figures.  

3.7
In addition, it is unclear how such a prediction would have to be made, and by whom such a prediction would have to be made.  It is also unclear whether it is intended that the predicted figures would be subject to challenges in the courts; on the face of it there is nothing in the Bill that would preclude such challenges.  It needs to be emphasised that there are many different techniques for making such predictions, with different techniques potentially giving rise to different outcomes.

3.8
The definition refers to such a prediction being at a point '4 years after the election'.  It is not, however, clear whether this would be read by a court as meaning 4 years after polling day, 4 years after the declaration of the poll, or 4 years after the return of the writ.  What is clear, however, is that in a jurisdiction which did not have fixed election dates, the relevant predictions would be unable to be made until after an election has been called.  When combined with the effect of clause 4, this will have a significant impact on the conduct of elections in the States and Territories.  This is discussed at clause 4 below.

3.9
It is unclear to the AEC why a prediction horizon of four years, rather than some other period, has been specified.

3.10
Because of the way in which 'quota of voters for each electorate' is defined in clause 3, the stated maximum permissible deviation of 15 per cent would be from a 'predicted' future average enrolment, rather than from the current average enrolment.  

3.11
That would mean, for example, that if a ten per cent growth in State wide enrolment was 'predicted' over the succeeding four years, then even if all electorates currently had equal enrolments, they would all be deviating from the 'quota of voters for each electorate' by ten per cent.  In such a scenario, the permissible deviation below the current average enrolment would be less than the permissible deviation above the current average enrolment.  

3.12
This would imply that it is much easier for a State or Territory to fail to meet the requirements of clause 4 than is immediately apparent.

Clause 4

3.13
Clause 4 states that:

A House of Parliament of a State shall be directly chosen by the people of the State voting in electorates as nearly equal in size as possible but, in any case, not varying by more than 15% from the quota of voters for each electorate for that House with any variation between the size of electorates to have regard to the community of interest of the electorate including:

a. the means of communication with, and its distance from the capital city of the State; and

b. the geographical features of the area; and

c. any existing regional boundaries, including local government boundaries.

3.14
There are three problems with this clause:

· the concept of 'directly chosen by the people of the State', particularly in relation to casual vacancies in State upper houses;

· the concept of 'electorates as nearly equal in size as possible but, in any case, not varying by more than 15% from the quota of voters for each electorate for that House'; and

· what would happen should a State or Territory fail to meet the requirements of the clause.

Directly chosen by the people of a State

3.15
The concept of 'directly chosen by the people of the State' was examined during the course of the 1987 inquiry by the JSCER in relation to the filling of casual vacancies in Houses of Parliament elected on the basis of multi member electorate or proportional representation, such as the Legislative Councils of New South Wales, South Australia and Western Australia, and the Senate.  

3.16
The direct election mechanism may be found by a court to preclude the filling of casual vacancies by appointment, as currently occurs in the Legislative Councils of New South Wales and South Australia.
  It is not clear from the Bill how this inconsistency would be dealt with.

As nearly equal in size as possible

3.17
The reference to electorates being 'as nearly equal in size as possible' is poorly phrased, since it is presumably intended to achieve some sort of enrolment equality, rather than equality of 'size', which would normally be read as a geographical concept.  

3.18
More critically, the requirement that electorates be 'as nearly equal in size as possible' is an imperative one: it would require that absolute numerical equality be sought.  Considerations of community of interest would, under the provision as drafted, be completely subordinated to the numerical requirement.

3.19
The phrase is very close to the term examined in the 1987 inquiry by the JSCER, which was that electorates be 'as nearly as practicable the same'.  The AEC and the Attorney-General's Department both indicated at the time that the words 'as nearly as practicable' in relation to the number of electors per member of parliament would cause some difficulties because the High Court might adopt a strict interpretation of this phrase, in which case the electoral divisions in most jurisdictions would have been struck down.

3.20
The AEC illustrated this point by providing a US example, where judicial interpretation of the term 'as nearly as practicable' had run into difficulties.

3.21
The US Supreme Court had interpreted this term in such a way that 'legislatures and administrative agencies must make an honest and good faith effort to achieve equality'.  However, in pursuit of this view, the Court had in 1983 struck down electoral boundaries with a deviation from the average population of only 0.43 per cent, significantly lower than the current Commonwealth levels of toleration of ten per cent or the proposed 15 per cent in this Bill.

3.22
At the time, the view of the AEC was that unless the High Court were to take a liberal view of the meaning of the words 'as nearly as practicable', the immediate effect of the proposed amendments would be to invalidate all State and Territory boundaries, since all of them could be improved from the point of view of strict numerical equality.

3.23
The clause as it stands contains a margin of tolerance in the form of a fixed numerical standard (15 per cent), which might allow a broad enough view of the intent of the term 'as nearly equal in size as possible' to allow most current boundaries to stand.  However, in a separate decision, the US Supreme Court specifically identified an inconsistency between the concept of 'as nearly as practicable' and the adoption of fixed numerical standards that excuse population variances.  The basis of the inconsistency was that once a level of tolerance was allowed, administrators would work towards this level of tolerance, rather than absolute equality.

3.24
The AEC can see nothing in the current Bill that might change its advice on this subject.  The change of phrase from 'as nearly as practicable' to 'as nearly equal in size as possible' does not lessen the imperative nature of the statement.  Should the High Court adopt a strict interpretation of the term, all current electoral boundaries in the States and Territories would be invalidated.  

3.25
Finally, the provision would operate perversely in a jurisdiction such as the Australian Capital Territory where there are multi-member electorates with different numbers of members being elected from different electorates: as drafted it would require all electorates to be of equal size.  Since the total number of members of the ACT Legislative Assembly is a prime number, 17, the only way of having an equal number of members chosen from each electorate would be to move to single-member constituencies.

Requirement not met

3.26
From clause 3 it is clear that the time at which the States and Territories must comply with clause 4 is at an election (however defined).

3.27
It is not clear what would happen if an election were held at a time when the requirement specified in clause 4 was not met, or if a court subsequently held that it had not been met.  No fall back position is specified in the Bill.  

3.28
This could produce a legal vacuum: not only would the election potentially be invalidated but, if the State Parliament had expired or been dissolved, no mechanism would exist for the passage of State legislation to correct the problem.  

3.29
A more complex problem would arise in circumstances where State or Territory electoral boundary legislation is entrenched and cannot be amended unless by referendum.  This is the case in South Australia for example, where electoral redistributions are governed by the Constitution Act 1935 (SA) and cannot be amended unless the amendment has been supported at a referendum.
  It is not clear what would be done to resolve the deadlock should a requirement for a referendum occur, and the electors in the relevant State decline to support the required change to that State's legislation.

3.30
In this context, it is important to note that on the face of it, in jurisdictions without fixed election dates, court action under the Bill would only be possible once the House had expired or been dissolved: only then would the election dates be fixed (in the writs); only after those dates had been fixed would it be possible to calculate the 'quota of voters for each electorate'; and only after that calculation had been made would it be possible to apply the formula in clause 4 to determine whether the requirements of the clause had been complied with.

3.31
The Constitutional Alteration (Democratic Elections) Bill 1987 proposed the use of an election at large in the event of inequality between electoral divisions.  This approach was adopted from section 29 of the Constitution in relation to House of Representatives elections where there were no electoral divisions.  The Bill provided that elections at large would be conducted in a similar manner to Senate elections.  

3.32
The JSCER found that this solution was flawed in a number of ways.  Given the number of members in State Legislative Assemblies, 93 in New South Wales for example, candidates would require less that two per cent of the first preference votes to be elected.  This will result in Houses of Parliament very different in character from those at present.

3.33
In addition, the question immediately arises in relation to the Tasmanian Legislative Council whether elections at large could be held as this chamber is elected on a rolling annual election with a six year cycle.  Further, it may be that periodic half elections, such as those for the Western Australian and Victorian Legislative Councils would be subject to an election at large.

3.34
In relation to this solution, the AEC supports the view of the JSCER that an election at large is an undesirable outcome and is best avoided as a solution when a State or Territory fails to meet the requirements of clause 4.

Clause 5

3.35
Clause 5 states:

1. The following are entitled to bring an action under this Act in a court of competent jurisdiction:

a. a registered political party;

b. a member of the House of Parliament to which the action relates.

2. Subsection (1) does not limit the right of any other person under the law of the Commonwealth (including the common law) to bring an action under this Act.

3.36
Subclause (1) confers standing to bring an action on 'a registered political party', but does not define the term, leaving it unclear whether the party would have to be registered for Commonwealth or State purposes.  It also confers such standing on 'a member of the House of Parliament to which the action relates', but if action were being taken after the dissolution of the House, it would arguably no longer have any members.

4
Enacting Commonwealth legislation

4.1
The mechanism proposed by the 1987 Bill to implement one vote, one value was an amendment to the Constitution requiring a referendum.  

4.2
Part of the JSCER's report discussed the possibility of passing legislation that did not require a referendum but that relied on the external affairs power (section 51(xxix)) in the Constitution.

4.3
Most advocates of this approach indicated that the mechanism most appropriate to imposing one vote, one value on States and Territories was the International Covenant on Civil and Political Rights, to which Australia is a signatory.

4.4
The relevant parts of the Covenant were:

Article 25:

Every citizen shall have the right and opportunity…

(b) To vote and to be elected at genuine periodic elections which shall be by universal and equal suffrage and shall be held by secret ballot, guaranteeing the free expression of the will of the electors;

Article 26:

All persons are equal before the law and are entitled without any discrimination to the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or their status; 

and

Article 50:

The provisions of the present Covenant shall extend to all parts of federal states without any limitations or exceptions.

4.5
Advocates of this approach readily admitted to the JSCER that any legislation relying on the Covenant was likely to be appealed to the High Court very quickly.  The advocates also indicated that it was less than totally clear that the High Court would uphold their understanding of the application of the Covenant.

4.6
The JSCER noted that in the preparatory work on the Covenant, the drafters had not worked on the definition of critical aspects of the Covenant, such as a definition of equal suffrage.

4.7
Further, the JSCER concluded that while the legislation may come into effect, the ultimate success of the legislation would be determined in the High Court.
  In the view of the AEC, the JSCER's opinion would also apply to the Bill presently being considered.

5
Conclusion

5.1
The view of the AEC is that there are sufficient flaws in the Bill in its current form for the Committee to consider recommending that the Bill not be passed.

5.2
If passed, the legislation may face a challenge in the High Court on the grounds that the International Covenant on Civil and Political Rights does not support the interpretation placed on it by the Bill.

5.3
In the unlikely event that the legislation passed this hurdle, its effects would cause widespread disruption to the electoral systems of every State and Territory.  Given that only Western Australia has been identified as a matter of concern in relation to this Bill, the AEC believes that the effect of the Bill would fall disproportionately on States and Territories which might be considered to have relatively fair electoral systems.
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