Ms Louise Gell,

The Secretary,

Senate Legal and Constitutional Committee

Dear Ms Gell,

thank you for your letter of 30 September inviting me to make a submission 

on the above Bill.  My points are very simple.

1)      I think the scope of the Bill should only apply to the Legislative 

Assembly, not the Legislative Council.  Under the State Labor Government's 

electoral reform legislation, the one vote / one value principle will be 

applied to the lower house, where government is formed.  However, the 

Legislative Council is seen as being a regional house, something akin to 

the Senate, with an equal number of members from the various regions of the 

State, regardless of population.  I think that this is a fair compromise 

for the reform in the circumstances of our State.

2)      The Bill may well not be necessary, anyway.  Regardless of the 

outcome of the High Court litigation in the Marquet case, it is my view 

that the Government could have got the numbers to pass its bill by the 

requisite absolute majority with the support of the 

Greens.   Unfortunately, view was taken, incorrectly, that the President of 

the Legislative Council could not vote on an absolute majority resolution 

unless the votes were tied.  I attach the file for the article that I 

published on this issue in June 2003, vol 5(4) Constitutional Law and 

Policy Review 78.  Of course, it is another question whether the same 

political support for the Bill could be mustered now.

3)      There is a chance the Bill could also be 

unconstitutional.  Although probably supported by the external affairs 

power of the Cth, it is possible that it could breach the implied 

prohibitions under the Cth Constitution not to discriminate against a State 

or States and not to interfere with the essential constitutional organs of 

the State Governments.  I have not researched this issue carefully, so I 

would not like to offer a definite opinion on the point.

Finally, I think that this issue is best resolved politically within WA.  I 

believe that my argument, made in the attached article, shows that this is 

possible.

Kind regards,

Alex Gardner

Senior Lecturer,

Law School, The University of Western Australia

Marquet v Attorney-General of Western Australia:

‘All this may not have been necessary’

Alex Gardner

Introduction

On Friday 11 April 2003, the application by the Attorney-General of Western Australia for special leave to appeal to the High Court from the decision of the Supreme Court of Western Australia in Marquet v Attorney-General of WA
 was referred to a Full Bench of the High Court.  The Supreme Court held that it was not lawful for the Clerk of the Parliaments to present for the Governor’s assent the Electoral Distribution Repeal Bill 2001 and the Electoral Amendment Bill 2001 because the Bills had not been passed by absolute majority votes in the Legislative Council, as required by s 13 of the Electoral Distribution Act 1947 (WA).
  The appeal will no doubt revolve principally around the same issues of justiciability and compliance with manner and form considered by the Supreme Court.
  The purpose of this note is not to review the Supreme Court’s decision on those issues because, in my opinion, it is clear and correct.  

Rather, this note argues that neither the Supreme Court action nor the appeal to the High Court was really necessary because the passage of the Bills through the Council and the initiation of the litigation were founded on a mistaken view that the President of the Legislative Council was not permitted to vote on the Bills.  Had the President voted, the Bills could have been passed by absolute majorities composed of the ALP and Green Members of the Legislative Council (MLCs) who supported the Bills.  Furthermore, once the true position of the President’s entitlement to vote is understood, the simplest solution to the question of the valid passage of the legislation is to submit it again to the vote of the Council.   There may also be value in passing a clarifying amendment to the provision governing the vote of the President, which could be achieved by legislation enacted by standard legislative process; that is, by simple majority votes. 

The President’s vote

The President is elected by the voters of an electoral region as a normal member of the Legislative Council, subject to the same qualifications and disqualifications as other members of the Council.  Whenever the office of the President becomes vacant, the members of the Council elect one of their members to be President.  The President presides at all meetings of the Council and significant traditions of impartiality attach to the office.  Thus, s 14 of the Constitution Acts Amendment Act 1899 (WA) provides: 

14. Quorum -- division, casting vote 
The presence of at least one-third of the members of the Legislative Council, exclusive of the President, shall be necessary to constitute a quorum for the despatch of business; and all questions which shall arise in the Legislative Council shall be decided by a majority of votes of the members present, other than the President, and when the votes are equal the President shall have the casting vote.
        

Because of this provision, it appears to have been believed by the Labor Government and its legal advisers that the President (currently a member of the Labor Party) could not vote on the Electoral Distribution Repeal Bill 2001 and the Electoral Amendment Bill 2001, which were supported by the Labor Party and the Greens (WA).  In the current Legislative Council, there are 13 Labor and 5 Green MLCs, which together constitute a potential absolute majority of 18 of the 34 members.   However, the interpretation hitherto given to s 14 was believed to disqualify the President from voting unless the vote was equal.  As a result, it was believed that Labor and the Greens would be able to muster only 17 votes, which was not an absolute majority and not equal to the 16 votes of all the other MLCs who opposed the Bills.   

Hence, the Government prepared its legislation in a way that was designed to overcome its perceived incapacity to muster an absolute majority vote in the Council by passing the Bills with standard legislative process (simple majorities) in the Legislative Council.  The two Bills together propose to amend the law of electoral distribution in WA by purporting, in the first Bill, to repeal the Electoral Distribution Act 1947 and, in the second, to insert new electoral distribution provisions into the Electoral Act 1907 (WA).  It is apparent that this legislative scheme was designed by the Government to exploit the narrowly expressed requirement in s 13 of the Electoral Distribution Act that a Bill to amend that Act must be passed on the second and third readings by an absolute majority of the whole number of the members of the Council and the Assembly respectively.  

As explained above, the Supreme Court held
 that s 13 of the Electoral Distribution Act required the Bills to be passed on the second and third readings by absolute majorities and that    the Government’s legislative scheme to avoid the absolute majority requirement of s 13 was invalid.  In addition to appealing to the High Court, the Government has proposed to amend s 14 of the Constitution Acts Amendment Act 1899 (WA) to provide that ‘the President shall in all cases be entitled to a vote. When the votes are equal the question shall pass in the negative’.
  The Bill proposing this amendment passed through the first and second readings in the Legislative Council on 24 October 2002, but it has not progressed since for political reasons. 

An alternative approach to the interpretation of s 14 

Section14 can be given a different interpretation that permits the President of the Council to vote when there is an absolute or ‘constitutional’ majority requirement for the passage of a Bill.   Section 14 states three basic rules of general application: 

1. the quorum for the Council is one third of its members; 

2. the standard voting procedure is a simple majority of the members – that is, with a quorum present, all questions are to be decided ‘by a majority of votes of the members present’; and 

3. the President shall not vote except when the votes are equal.
 

It is suggested that these three basic rules do not apply when an absolute majority vote is prescribed; that is, when there must be an affirmative vote of 50% + 1 of the whole membership, including the President.  In such a situation, the quorum of one third is redundant because it must necessarily be met to obtain the absolute majority.   Furthermore, the language of s 14 links the exclusion of the President’s vote to the standard requirement of a simple majority.   The President’s right to vote when the votes are equal, the ‘casting vote’,
 is similarly linked to the standard requirement of a simple majority.  Finally, the absolute majority requirement of s 13 of the Electoral Distribution Act 1947 was enacted after s 14.  This section has remained unchanged since its original enactment in the current form in 1899.
  On ordinary statutory interpretation principles, then, the absolute majority requirement of s 13 is both a later and a special enactment that takes the question of the President’s vote outside the general terms of s 14.  

If s 14 does not apply to situations where an absolute majority is prescribed, one must turn to the common law to ascertain the President’s voting rights.  The common law of meetings procedure does not exclude the person chairing the meeting from casting a normal deliberative vote as a member: Nell v Longbottom.
  Standard English and Australian texts
 on the law and practice of meetings still cite this case as authority for the proposition that a person chairing a meeting has, in the absence of a statutory provision to the contrary, an original member’s vote.  In some circumstances, the chairperson may also be given a casting vote by the rules of the organization or a relevant law, but the common law does not confer a casting vote on a chairperson when a vote is equal.  

It is, therefore, strongly arguable that the President could have voted to achieve the absolute majority requirement for the passage of the electoral reform legislation in 2001.  I am not the first person to proffer this opinion on the interpretation of s 14.  Nevertheless, I formed this opinion independently when, after the Supreme Court’s decision in Marquet, the comment of a colleague that ‘all of this may not have been necessary’
 provoked me to review the interpretation of s.14.  I am not surprised that lawyers should have overlooked this interpretation when working on the electoral reform legislation and the litigation because there is such a strong tradition that the President does not vote unless the votes are equal.  Understandably, some of those lawyers may be reluctant to come to this alternative view now.  

Clarification of the President’s vote

The Government’s proposal to amend s 14 to give the President a vote in all cases may suffer the odium of too much political manipulation to be politically palatable, even though it would give the President the same voting power as the President of the Australian Senate.
   Nevertheless, given the contention that has surrounded the vote on the electoral reform legislation, it would be advisable to seek to clarify the President’s voting power by legislative amendment.  For example, s 14 could be amended by the addition of a second proviso that states the common law position: 

Provided also, that where a law requires the passage of a Bill by the vote of an absolute or higher majority of the whole of the members of the Legislative Council, the President shall be entitled to an original deliberative vote.  When the votes are equal the question shall pass in the negative.  

It is clear that this amendment could be enacted by simple majority votes in the Legislative Assembly and the Legislative Council.  The requirement in the proviso to s 73(1) Constitution Act 1889 (WA) to enact changes to the constitution of the Legislative Council by absolute majorities qualifies only the power to make such enactments by way of amendment to the Constitution Act.  The Constitution Acts Amendment Act, as a separate principal Act, is not caught by that proviso. 
 
Clarifying the meaning of s 14 in this way would put the issue of electoral reform back in the political arena, to which the Courts have consistently returned it previously.  Or would it just start a new round of litigation?!

Alex Gardner, Senior Lecturer in Law, University of Western Australia

�              Marquet, Clerk of the Parliaments (WA) v  Attorney-General (WA) (2002) 26 WAR 201 (FC) (Marquet).


� 	Section 13 provides: ‘It shall not be lawful to present to the Governor for Her Majesty's assent any Bill to amend this Act, unless the second and third readings of such Bill shall have been passed with the concurrence of an absolute majority of the whole number of the members for the time being of the Legislative Council and the Legislative Assembly respectively.’ (Emphasis added.) 


� 	There is also the new issue, raised by counsel for the amici curiae at the hearing of the application, of the destructive effect of the subsequent prorogation of Parliament on the extant Bills.  


�              Emphasis added. There follows a proviso that is not relevant.


� 	Marquet (2002) 26 WAR 201. 


� 	Constitution Amendment Bill 2002 (WA) cl 4. 


� 	It may be debatable whether s 14 actually forbids the President to exercise a normal deliberative vote; certainly it would forbid such a vote being counted unless, excluding the vote of the President, the votes are equal.   The practice in the Council is that the President does not vote unless the votes are equal: personal communication from Mr Malcolm Peacock, Assistant Clerk of the Legislative Council, 6 May 2003. 


� 	It is arguable that this is not a true characterization of a ‘casting vote’, which may be regarded as the right of the chairperson to vote a second time when the votes are equal.  


� 	Constitution Acts Amendment Act 1899 (WA) s 14.  The original enactment of the equivalent provision in s 10 of the Constitution Act 1889, ratified by the Western Australian Constitution Act 1890 (UK) is in similar terms.   


� 	[1894] 1 QB 767, 771. 


� 	E S Magner,  Joske’s Law and Procedures at Meetings in Australia (9th ed, Sydney, 2001), 42; �I Shearman, Shackleton on the Law and Practice of Meetings (8th ed, London, 1991), 65. 


�         This comment was made to me by Peter Johnston, UWA Law School, October 2002.  He gained his insight from a comment by Geoffrey Lindell, Adjunct Professor, Law School, University of Adelaide, October 2002,  who also thought that  the view advanced in the text was strongly arguable.   I have been assisted by discussing the question with them, but any errors or shortcomings in this article are entirely my responsibility. 


� 	Commonwealth Constitution s 23.   See also H Evans (ed), Odgers’ Australian Senate Practice (10th ed, Canberra, 2001), 145. 


� 	Western Australia v Wilsmore (1982) 149 CLR 79, referred to by Steytler and Parker JJ in Marquet (2002) 26 WAR 201, 249 [199].  
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