Inquiry into State Elections (One Vote, One Value) Bill 2001 [2002]  


Contents

Law Student Community Support (LSCS) ……………………………………………2

LSCS Law Reform Branch ……………………………………………………………3

Terms of reference for this inquiry ……………………………………………………4

The scope of LSCS’ Submissions ……………………………………………………..5

Executive summary of the submissions ……………………………………………….6

The submissions:

Immunity of the state legislative process ………………………………………7

Manner and form provisions …………………………………………………..16

Inappropriate use of the external affairs power ………………………………...28

Conclusions …………………………………………………..…………………………30

Contact Details …………………………………………………..……………………...31

Appendix 1: The State Elections (One Vote, One Value) Bill 2001 [2002]…………….32

Appendix 2: Second Reading Speech …………………………………………………...34

Law Student Community Support (LSCS)

Law Student Community Support (LSCS) is a University of Western Australia Law School student initiative.  LSCS is a non-profit organisation run by volunteer law students. 

The objects and purposes of the Association are:

1. to provide or facilitate the provision of free legal and general support to persons unable to otherwise obtain legal assistance;

2. be involved in community legal education and raise awareness of issues of injustice;

3. to contribute productively to law reform;

4. to facilitate student participation in meaningful community work and in obtaining practical legal experience.

LSCS runs such programs as the Community Legal Education Project (CLE), Refugee Appeals Project (RAP) and the Duty Lawyer Program. LSCS also has a Law Reform branch.

An LSCS executive committee is elected at the annual general meeting and then branch coordinators are appointed to control the various projects. All executive and ordinary members are then able to choose the projects in which they would like to be involved. LSCS has around 150 student members.

LSCS draws most of its funding from annual membership fees but also receives minimal funding from the University of Western Australia Student Guild Societies Council.

LSCS Law Reform Branch

The Law reform branch is a work group, comprised of student members of the greater LSCS body. The branch is not affiliated with any commercial or political organisation and provides impartial commentary on all areas of public policy and law reform. Selection of work for the Branch is by member interest.

Branch activities may include:

1. Providing recommendations and submissions to Royal Commissions and Parliamentary Committees at State and Federal level.

2. Independent research of specific areas of law warranting reform for presentation to State and Federal Attorney Generals.

3. Preparation of arguments for amicus curiae appearances before Appellate Courts.

4. Submission of academic works and commentaries to law reviews and bar journals.

5. Providing assistance to the University of Western Australia Law Library. 

Law Reform Branch in 2003

In 2003 the Law Reform Branch has worked extensively to provide submissions to the policy unit of the The Royal Commission Into Whether There Has Been Any Corrupt or Criminal Conduct by Western Australian Police Officers. Part of that Commission’s terms of reference involved not only investigating police corruption and recommending prosecutions, but also making recommendations to the WA State Parliament for areas of reform within the WA Police Force. Law Reform Branch made submissions on two separate discussion papers, presented at two separate round table conferences, titled Discipline and Internal Investigations and Corruption Prevention Strategies.

Terms of reference for this inquiry

Inquiry into State Elections (One Vote, One Value) Bill 2001 [2002]

On 9 September 2003, the Senate referred the following inquiry to the Senate Legal and Constitutional References Committee for inquiry and report by 30 October 2003. 

Terms of Reference
· The Bill 

· Second Reading Speech 
· Members of the Committee 
· General Notes to Assist in the Preparation of Submissions (PDF format)
  

Lodging Submissions

Submissions are called for as soon as possible.  Submissions become Committee documents and are only made public after a decision by the Committee. Unauthorised release of submissions is not covered by parliamentary privilege. Further assistance can be obtained by phoning the secretariat on (02) 6277 3560.

The Committee encourages the lodgement of submissions in electronic form to legcon.sen@aph.gov.au. Please ensure that a postal address and phone number is enclosed with all email submissions.

Submissions may also be faxed to (02) 6277 5794.

For further information 

The Secretariat
Senate Legal and Constitutional Committee
Room S1.61, Parliament House
Canberra ACT 2600
AUSTRALIA 

Telephone: (02) 6277 3560
Fax: (02) 6277 5794

The scope of LSCS’ Submissions

The submissions that follow are an examination of the constitutional validity of the State Elections (One Vote, One Value) Bill 2001 [2002]. The discussion is not intended to be specific advice on the Bill, but merely a mention of prima facie legal issues that the Committee should draw its attention to before making any recommendation in the Bill.

As LSCS is a Western Australian organisation, any reference to specific state laws is usually a Western Australian law. As the voting discrepancies the Bill seeks to address are in Western Australia, this does not seem entirely inappropriate. Infact, any constitutional challenge to the validity of the Bill, if enacted, would probably stem from Western Australia, given its history for electoral distribution based litigation: Attorney-General (WA); Ex rel Burke v Western Australia
; Western Australia v Wilsmore
; McGinty v State of Western Australia
; Marquet v Attorney-General of Western Australia
 (currently awaiting judgement from the High Court). 

LSCS Law Reform hopes the discussion will be of much assistance to the Senate Committee and the Law Reform Branch Coordinators would be glad to further assist the Committee by means of additional information or, if required, an appearance at the Committee to make oral submissions.

Anthony Papamatheos



Simon Rootsey

LSCS Law Reform Branch Coordinators

Executive summary of the submissions

LSCS Law Reform submits that a number constitutional law issues may render the Bill invalid. These grounds are separate and are as follows:

1. The State parliament has a constitutional immunity for its processes and procedures as against Commonwealth legislative intervention. 

2. The Commonwealth Parliament must observe state manner and form requirements for legislating on such matters as the state parliament has affixed manner and form requirements to.

3. The external affairs power has been used inappropriately by the Commonwealth Parliament to interfere with State political matters and electoral issues.

Immunity

1. Introduction

The Commonwealth Constitution, in a number of sections, among other things converts colonies into states upon federation while creating those states and sets up the legislative powers of the federal and state governments. Inherent in the setting up off this ‘federal structure’ is recognition of the existence, and the continued existence, of the Federal and State Parliaments, acting concurrently with in the confines of their legislative powers. 

While it may be, that section 109 of the Commonwealth Constitution acts to make a law of the states invalid so far as it is inconsistent with the laws of the Commonwealth, there is a limited exception. In a series of cases, the High Court of Australia has looked at the Australian Federal structure under the Commonwealth Constitution and decided that a law of the Commonwealth can not go so far as to undermine the actual existence of the states. An ‘immunity’ has thus been granted to the state legislatures from Commonwealth laws seeking to unreasonably interfere with their workings and processes.

2. The recent decision of Austin v Commonwealth of Australia 

The recent High Court decision of Austin v Commonwealth of Australia
 provides an excellent restatement of the relevant principles of law. The case involved a constitutional challenge by a Supreme Court Judge from New South Wales and a master of the Supreme Court of Victoria, as to the validity of Commonwealth taxation laws and the liability of those jurists under the legislation. The basis of the contestation was that the Commonwealth laws interfered with the remuneration of the State Supreme Court jurists, which was a matter for the State legislatures to individually control. 

Questions were reserved in a ‘case stated’ for Their Honours to answer. The question of most significance to this paper was question 2, and in particular part (a). It stated:

… are the Superannuation Contributions Tax (Members of Constitutionally Protected Superannuation Funds) Imposition Act 1997 (Cth) and/or the Superannuation Contributions Tax (Members of Constitutionally Protected Superannuation Funds) Assessment and Collection Act 1997 (Cth) invalid in their application to the First Plaintiff and/or the Second Plaintiff: 

(a)  on the ground that they so discriminate against the States of the Commonwealth, or so place a particular disability or burden upon the operations and activities of the States, as to be beyond the legislative power of the Commonwealth … 

The question was answered, by majority, with an answer of “Yes”. That is, the relevant statutes were invalid in so far as they breached the Constitutional law requiring the states’ confined immunity from Federal Legislative power. The reasoning underlying the decision is capable of wide application and will therefore be discussed to check the legality of the State Elections (One Vote, One Value) Bill 2001 [2002].

3. What are the general principles underlying the immunity, as stated by the High Court in Austin v Commonwealth? Moreover, how does the immunity apply in the case of the State Elections (One Vote, One Value) Bill 2001 [2002]? 

The decision in Austin v Commonwealth was not unanimous. There was nonetheless a clear majority opinion on the question of validity of the relevant Acts. Gleeson CJ approached question 2(a) alone and explored subject specific American and Canadian decisions. His Honour found the Acts invalid. In a joint judgement, Gaudron, Gummow and Hayne JJ provided an accurate restatement of the state immunity laws and came to the same conclusion as The Chief Justice. In a separate judgement, McHugh J agreed with the joint judgment
 and added further comments on a separate legal issue particular to the case of Austin and therefore of little relevance to this paper. Kirby J dissented on the ground that a grant of state immunity in this case, for such a trifling issue, did not merit invalidity of the taxation scheme
. 

Therefore, the current statement of principle that represents ‘the law’ in Australia is that provided by Gaudron, Gummow and Hayne JJ in the joint judgment, with, of course, the assent of McHugh J making those laws binding, provided by a majority decision of the High Court.

Their Honours outlined
 generally the interrelationship between state and federal legislatures and their respective powers to legislate. Their Honours cited
 Dawson J in Kruger v The Commonwealth
 was cited:

[t]he limitation upon the powers of the Commonwealth Parliament which prevent it from discriminating against the States is derived from ... considerations ... articulated by Dixon J in Melbourne Corporation v The Commonwealth
 when he said: 

'The foundation of the Constitution is the conception of a central government and a number of State governments separately organised. The Constitution predicates their continued existence as independent entities.'…

After discussing some express Constitutional exceptions to the above general rule, Their Honours continued at [115]:

Because the limitation on power is derived from the federal structure, it is difficult, if not impossible, to articulate it except in negative terms which are cast at a high level of abstraction - that the Commonwealth's legislative powers do not extend to making a law which denies one of the fundamental premises of the Constitution, namely, that there will continue to be State governments separately organised. In the cases which have considered this implication, including Melbourne Corporation, it is sought to give the proposition more precise content by referring to "discrimination".

After careful discussion of the earlier decisions, Their Honours seemed to approve of a categorization of the cases in which questions of immunity arise at [130]: 

Thereafter, in Bank of NSW v The Commonwealth ("the Banking Case")
, Dixon J distinguished between (a) a federal law of general application which the States must take as they find it as part of the system enjoyed by the whole community, if they wish to avail themselves of the services or facilities regulated or determined by that federal law (Later, in The Commonwealth v Cigamatic Pty Ltd (In Liquidation)
, Dixon CJ made the corresponding point respecting the choice by the executive arm of the Commonwealth to enter into sale of goods transactions, a field where the States had enacted laws of general application.); (b) a law which discriminates against the States and in that way singles them out in order to curtail their freedom in the execution of their constitutional powers; and (c) laws which, without discriminating against the States and singling them out, nevertheless operate against them in such a way as to be beyond federal power. The Banking Case fell in category (a); Melbourne Corporation in category (b); and, with respect to category (c), Dixon J referred to the discussion in New York v United States
.

It would seem appropriate to recognise at this stage, that the third category (c) would be the likely basis for invalidity of the State Elections (One Vote, One Value) Bill 2001 [2002]. One would seek to contest the validity of the Bill, once enacted, on the basis that it operates beyond federal power. The precise meaning of this follows. 

While discussing
 the Australian cases that have previously dealt with the immunity, Their Honours outlined the scope of the immunity and the proper inquiries to be made in deciding if an immunity exists were discussed:

Some guidance as to the content of the limited State immunity is provided by the later decisions in this Court. In The Tasmanian Dam Case (The Commonwealth v Tasmania)
, Mason J and Brennan J pointed out that the concern was with the capacity of a State to function as a government rather than interference with or impairment of any function which a State government may happen to undertake. Later, in the Native Title Act Case
, it was said in the joint judgment of six members of the Court that the relevant question for the application of the Melbourne Corporation doctrine was not whether Commonwealth law effectively restricted State powers or made their exercise more complex or subjected them to delaying procedures. Their Honours continued
: 

"The relevant question is whether the Commonwealth law affects what Dixon J called the 'existence and nature' of the State body politic. As the Melbourne Corporation Case illustrates, this conception relates to the machinery of government and to the capacity of its respective organs to exercise such powers as are conferred upon them by the general law which includes the Constitution and the laws of the Commonwealth
. A Commonwealth law cannot deprive the State of the personnel, property, goods and services which the State requires to exercise its powers and cannot impede or burden the State in the acquisition of what it so requires." 

Later in that judgment
, their Honours distinguished between a federal law which impaired capacity to exercise constitutional functions and one which merely affected "the ease with which those functions are exercised".

In Melbourne Corporation
, Dixon J spoke of the "restriction or control of the State ... in respect of the working of the judiciary", and Williams J of laws seeking to direct the States as to the manner of exercise of judicial governmental functions. Later, in Australian Education Union
, the joint judgment identified the State courts as an essential branch of the government of the State. 

In the present case, the question thus becomes whether the two laws with respect to taxation, the Protected Funds Imposition Act and the Protected Funds Assessment Act, restrict or control the States, in particular New South Wales and Victoria, in respect of the working of the judicial branch of the State government. 

Unlike the situation in the Pay-roll Tax Case and The Second Fringe Benefits Tax Case, these laws do not impose a taxation liability upon the States themselves. It is the plaintiffs who are taxed. In Registrar of the Accident Compensation Tribunal v Federal Commissioner of Taxation
, Mason CJ, Deane, Toohey and Gaudron JJ distinguished, for the application of the Melbourne Corporation doctrine, a federal taxation law which, whilst it imposed tax upon a State officer, did not "affect any interest or purpose of the State". In that case this was because the Registrar was taxed in his capacity as trustee for private citizens. 

Similar considerations, where the tax is imposed not upon the State itself but upon officers or employees thereof, were considered in the United States in the period when Melbourne Corporation was decided. In Helvering
, the Supreme Court spoke of a State function which was important enough to demand immunity from a tax upon the State itself but which did not extend to a tax which might well be substantially entirely absorbed by private persons; there, the burden on the State was "so speculative and uncertain" as not to warrant restriction upon the federal taxing power. 

However, as Dixon CJ pointed out in the Second Uniform Tax Case The State of Victoria v The Commonwealth
, Melbourne Corporation itself was an instance where a restriction was imposed not on the State or its servants but on others, yet the federal law impermissibly interfered with the governmental functions of a State. Section 48 of the Banking Act imposed a prohibition upon banks but was effectual to deny to the States the use of the banks and that was the object of the law
. 

The joint judgment of six members of the Court in Australian Education Union
  is of central importance for the present case, in particular for two propositions. They are that (a) it is "critical to a State's capacity to function as a government" that it retain ability to determine "the terms and conditions" on which it engages employees and officers "at the higher levels of government", and (b) "Ministers, ministerial assistants and advisers, heads of departments and high level statutory office holders, parliamentary officers and judges would clearly fall within this group". One result, with which Australian Education Union was immediately concerned, would protect the States to some degree from the exercise by the Commonwealth Industrial Relations Commission of power under federal law to fix minimum wages and working conditions in respect of persons to whom the federal law otherwise would extend. Another result is to support the foundation for the case made by the first plaintiff. 

It seems quite clear that the above passage throws much doubt on whether the Bill can stand once enacted. The High Court has been, in many of the cases dealing with state immunities from federal government usurpation of legislative power, concerned with a restriction on the working of the parliament or significantly arresting the states legislatures’ ability to function as an intermediate level of government. So while the subject matter of the laws the federal legislature enacts may in some way burden the state governments function or operation, something else and something more is required when the state legislatures ability to function are burdened. This is verified by what is said at [168]: 

There then is posed the "practical question" identified by Starke J in Melbourne Corporation
. This, in the end, is whether, looking to the substance and operation of the federal laws, there has been, in a significant manner, a curtailment or interference with the exercise of State constitutional power.

It seems the Inquiry into State Elections (One Vote, One Value) Bill 2001 [2002] goes far enough to effect the entire process of constituting the state legislature.

4. Why can’t section 51(xxix) of the Commonwealth Constitution provide the legislative power to the Federal parliament to enact the State Elections (One Vote, One Value) Bill 2001 [2002]?
The external affairs grant of legislative power does not provide a basis on which the Bill can be enacted. Deane J in Commonwealth v Tasmania (Tasmanian Dam case)
 reconciled the state immunity from federal usurpation of legislative power with the external affairs section of the Constitution granting it legislative power:
The grant of legislative power contained in s.51(xxix) is, like those contained in the other paragraphs of s.51, subject to the express general limitations of the Constitution. It is also subject to any general overriding constitutional principle that Commonwealth legislative powers cannot be exercised in a way which would involve an indirect amendment to the Constitution or which would be inconsistent with the continued existence of the States and their capacity to function or involve a discriminatory attack upon a State "in the exercise of its executive authority"
. 

As discussed above, the Bill affects the capacity of the states to function in so far as it forces requirements for the composition of the state legislatures.

5. Is the bill therefore invalid if enacted?

While one can not presuppose a High Court decision, it is likely the Bill we be held to be invalid. With the current law relating to the state legislatures’ immunity from interference by the Federal legislature, there is a very live issue when one discusses the validity of the electoral bill.  

Manner and form

1.
Introduction

1.1
History

The State Elections (One Vote, One Value) Bill 2001 (C’th) introduced by Senator Murray is stated as being:

‘A Bill for an Act to implement Article 25 of the International Covenant on Civil and Political Rights so that elections for State legislatures shall be by equal suffrage.’

1.2
What the Bill purports to do in relation to Western Australia?

The State Elections (One Vote, One Value) Bill 2001 (C’th) cl 4 implicitly seeks to make amendments to a number of statutes including the Electoral Distribution Act 1947 (WA).  Thus the Bill would have the effect, if implemented, of the Commonwealth Parliament amending Western Australia Parliament legislation.

It can be seen that the State Elections (One Vote, One Value) Bill 2001 (C’th) seeks in substance amends the Western Australian legislation referred to above.

However, the Western Australian legislation sought to be amended is protected by various manner and form provisions, including s 13 Electoral Distribution Act 1947 (WA).

Therefore, it is pertinent to examine these manner and form provisions, in particular s 13 Electoral Distribution Act 1947 (WA) which protects the Act that would be most effected by the proposed Bill.

In the context of analysing the above manner and form provision, an important question will arise as to what makes the manner and form prescribed in s 13 Electoral Distribution Act 1947 (WA) binding.

It thus must be remembered that Commonwealth legislation will prevail to the extent of any inconsistency with State legislation (s 109 Commonwealth Constitution).  However, a failure to comply with the prescribed manner and form may render the Commonwealth legislation invalid.

It should also be noted that the Bill seeks to rely on the external affairs power in s 51(29) Commonwealth Constitution to implement the amendments to the Western Australian statutes.  However, s 51 Commonwealth Constitution is ‘subject to this Constitution’ which includes s 106 Commonwealth Constitution which saves State Constitutions, and may be a binding source of the manner and form prescribed in s 13 Electoral Distribution Act 1947 (WA).

1.3
LSCS Submissions

Accordingly, the following submissions will analyse these issues in the context of the manner and form in s 13 Electoral Distribution Act 1947 (WA):

· was the manner and form provision itself validly enacted, conforming to the applicable manner and form?  

· could the proposed bill be validly enacted in accordance with the applicable manner and form?

· is the manner and form justiciable and mandatory?

· is the manner and form valid?

· is the manner and form binding?

-
would the Bill if enacted be valid?

2.
Is the Manner and Form provision itself validly enacted, conforming to the applicable manner and form?


It can be seen that s 13 Electoral Distribution Act 1947 (WA) was validly enacted.

3.
Could the X Bill be validly enacted in accordance with the applicable Manner and Form?

3.1 The Inconsistency

The State Elections (One Vote, One Value) Bill 2001 (C’th) cl 4 would provide for electoral distribution laws to be:

A House of Parliament of a State shall be directly chosen by the people of the State voting in electorates as nearly equal in size as possible but, in any case, not varying by more than 15% from the quota of voters for each electorate for that House with any variation between the size of electorates to have regard to the community of interest of the electorate including:

(a)
the means of communication with, and its distance from, the capita; city of the State; and;

(b)
the geographical features of the area; and

(c)
any existing regional boundaries, including local government boundaries.

This appears to be inconsistent with the Electoral Distribution Act 1947 (WA), where such equal electorates do not operate.  This was similarly observed by a majority of the High Court in McGinty v Western Australia.
  

Therefore, it can be seen that there would be an apparent inconsistency between the Electoral Distribution Act 1947 (WA), which is protected by a manner and form provision, and what would be the second act, the State Elections (One Vote, One Value) Bill 2001 (C’th).  This inconsistency is a necessary requirement before applying a restrictive manner and form provision.

3.2 The Applicable Manner and Form

3.2.1
It can be seen that s 13 Electoral Distribution Act 1947 (WA) dictates that:

‘It shall not be lawful to present to the Governor for Her Majesty’s assent any Bill to amend this Act, unless the second and third readings of such Bill shall have been passed with concurrence of an absolute majority of the whole number of the members for the time being of the Legislative Council and the Legislative Assembly respectively.’

It can be seen that this manner and form provision relates to the legislative process as required by Commonwealth Aluminium Corp Ltd v Attorney-General (Qld).



3.2.2 Would the WA Act be impliedly repealed?

It can be seen from Marquet v Attorney-General of Western Australia
 that an implied repeal exists where the provisions of a subsequent Act are ‘inconsistent and irreconcilable with the provisions of an earlier Act.

Whilst it is presumed that the legislature intends provisions to operate concurrently
, this is moot, due to the manner and form provision.

3.2.3 Entrenchment 

It was observed by Mason J in Western Australia v Wilsmore
 that manner and form provisions must be conformed with whilst they exist.  Further, the High Court in Attorney-General (NSW) v Trethowan
 upheld the effect of a double entrenchment, such as the effect of s 13 Electoral Distribution Act 1947 (WA) in the present case.

Therefore, the State Elections (One Vote, One Value) Bill 2001 (C’th) would likely not impliedly repeal any provision of the Electoral Distribution Act 1947 (WA).

3.3
Is the Manner and Form Justiciable and Mandatory?

3.3.1
Mandatory

The absolute majority requirement contained in s 13 Electoral Distribution Act 1947 (WA) must be followed, as restrictive procedures introduced by parliament are usually considered mandatory.  This conforms to the views expressed by the courts in WA v Wilsmore
, City of Collingwood (No. 1)
, City of Collingwood (No. 2) and BHP v Dagi.

It can be seen that failure to comply with mandatory manner and form, as in the present case, will generally result in the invalidity of the later Act. 

The manner and form prescribed by s 13 Electoral Distribution Act 1947 (WA) is mandatory, as opposed to directory, which is an important distinction.
  It is an important distinction, as non-compliance with a directory manner and form has no effect on the later Act’s validity.

3.3.2
Justiciable

The manner and form in question relates to legislative decision making and does not involve sensitive/internal parliamentary matters.  Therefore, as the High Court observed in Osbourne v The Commonwealth
 such a matter is generally considered justiciable.

The question arises as to at which point a court could intervene to make an order?

In cases involving legislation such as s 13 Electoral Distribution Act 1947 (WA), the High Court has jurisdiction to intervene in order to make a declaration
 after the deliberative process of Parliament is complete
, but before presentation for assent.

It should be noted that even if this matter was brought before the High Court at the point in time described above, it could be argued that the High Court should exercise its discretion against intervention for the following reasons:

1. ‘the proper time for the court to intervene is after the completion of the law making process’

2. an adequate remedy would be available once the legislative process was concluded

3. no individual can demonstrate an immediate threat to legal rights from an unfinished legislative process

However, s 13 Electoral Distribution Act 1947 (WA) by its terms appears to contemplate the prospect of intervention prior to presentation of a Bill, such as the present, for assent.  This of course, is a significant time in the future, at the very least, after this Bill has passed by Houses of the Commonwealth Parliament.

3.4
Is the Manner and Form valid?

3.4.1
It was observed by Dixon J in Attorney-General (NSW) v Trethowan
 that it is a requirement that the manner and form be valid.  His Honour noted that only the legislative process can be constrained, not the substance.  Further, the procedure cannot be so demanding that it effectively takes away the power of the parliament.

In the present case, s 13 Electoral Distribution Act 1947 (WA) is valid because it does no more than prescribe the mode in which the legislative power is to be exercised
, and is not a restraint of that legislative power.

3.4.2
Legislative Process

The validity of manner and form must be balanced against restraining legislative power, it ‘cannot do more than prescribe the mode’ in which that power is exercised.

In the present case, the manner and form provision merely prescribes the mode in which legislative power is exercised.

In West Lakes Ltd v South Australia
 King CJ expressed his opinion that Parliaments may ignore a restraint of substance.  However, given that his Honour noted that two third majorities are acceptable, it is highly likely that in the present case an absolute majority requirement would not be held to be a restraint of substance.

3.4 Is the Manner and Form Binding?

3.5.1 Australia Act s 6

3.5.1.1 It is accepted that s 6 Australia Acts 1986 is a source of binding authority for manner and form.  However, the second act, in this case the State Elections (One Vote, One Value) Bill 2001 (C’th), must relate to the ‘constitution, powers or procedures of Parliament.’

It is clear that the second act must be characterised as respecting ‘constitution, powers or procedures’, not the first act which contains the actual manner and form, which may relate to anything.

Section 6 Australia Acts 1986 authorises the legislature to make three types of laws, being laws respecting its:

1. constitution: including its nature and composition

2. procedure: including prescribing rules which have the force of law for its own conduct

3. powers: the legislature must have power to legislative to constrain its power, but only in so far as prescribing the mode by which such power is exercised (ie the legislative process)

The above can be gleamed from the comments of Dixon J in Attornery-General (NSW) v Trethowan.

3.5.1.2 It can be seen from s 73(2) Constitution Act 1889 (WA) that the Western Australian houses of parliament are representative in their nature.  Accordingly, the High Court would likely consider electoral distribution laws a necessity for each House’s constitution.  This reasoning is analogous to the reasoning of Steytler and Parker JJ in Attorney-General for the State of Western Australia v Marquet.

Further, in McGinty v Western Australia
 McHugh and Gummow JJ concluded that an act addressing, electoral distribution laws, was a law of the nature described by Dixon J in Attorney-General v Trethowan.

It should, however, be observed that although their Honours reached this conclusion, in what respects this was such as Act was unclear, as the Act considered in McGinty v Western Australia
 also amended the Constitution Act 1889 (WA), Constitution Acts Amendment Act 1899 (WA)  and the Electoral Distribution Act 1947 (WA).

Accordingly, as the Bill in question address Western Australian electoral laws, the High Court would likely be persuaded that the Bill is a law respecting ‘the constitution, powers or procedures of parliament.’  Consequently, s 13 Electoral Distribution Act 1947 (WA) is a binding manner and form provision that must be complied with by the State Elections (One Vote, One Value) Bill 2001 (C’th).

3.5.2 Commonwealth Constitution s 106

3.5.2.1
It should also be noted that s 106 Commonwealth Constitution may be a source that makes the manner and form in s 13 Electoral Distribution Act 1947 (WA) binding.  


It can be seen from WA v Wilsmore
 that restrictive procedures contained in the Constitution Acts of States are valid due to s 106 Commonwealth Constitution.  It should be noted that in McGinty v Western Australia
 Gummow J observed that the express statement in the Australia Acts s 6 excludes other sources including s 106 Commonwealth Constitution from making manner and form binding.  


However, it must be observed that this obiter dictum has not been fully accepted as being the position in Australia.


Irrespective, in the present case the manner and form provision, s 13 Electoral Distribution Act 1947 (WA) is not contained in the Western Australian state constitution in any event.  Thus, the comments by Kirby J in Yougarla v Western Australia
 are of pertinence.  In this case, his Honour applied a broader meaning, that manner and form is not required to be restricted to the Constitution Act 1889 (WA) and Constitutional Acts Amendment Act 1899 (WA) and may apply to other ‘constitutional’ legislation such as Electoral Distribution Laws and Supreme Court Acts.


Therefore, in the present case, the comments of Kirby J could be applied to hold s 13 Electoral Distribution Act 1947 (WA) binding on the basis of s 106 Commonwealth Constitution.


A result of holding the manner and form provision on this basis will be in important in the context of s 106 Commonwealth Constitution which is designed to save the States constitutions.  Thereby an application of external affairs powers in s 51(29) Commonwealth Constitution which is made ‘subject to this constitution’ would produce a strange result where s 106 Commonwealth Constitution is used to bind the manner and form provision at the State level which the external affairs powers seeks to buy pass.

3.5.2.2 In the interest of completeness, the other two potential sources of binding the manner and form in s 13 Electoral Distribution Act 1947 (WA) include Bribery Commissioner v Ranasinghe
 and the reconstitution principle.  

It was observed by Gummow J in McGinty v Western Australia
 that express treatment of manner and form in s 6 Australia Acts must leave no room for any greater operation which a principle derived from Ranasinghe
 might otherwise have had for any parliament of an Australian state.  This statement appears to be in conflict with the decisions in City of Collingwood v Victoria (No. 1)
, City of Collingwood v Victoria (No 2)
 and BHP Co Ltd v Dagi
 where the courts have upheld manner and form provisions without reference to s 6 Australia Acts 1986.  

In the present, s 13 Electoral Distribution Act 1947 (WA) would likely be considered quasi-constitutional, which was observed as a necessary requirement for manner and form provisions by Matheson J in West Lakes Ltd v South Australia.

Thus, whilst it appears Ranasinghe
 may have been applied to bind manner and form provisions in Australia, the weight of authority favours s 6 Australia Acts being the binding took.  Accordingly, it is unlikely that the considerations in Ranasinghe
 and the reconstitution principle will be applicable in the present instance.

4.
Conclusions

4.1
The manner and form prescribed by s 13 Electoral Distribution Act 1947 (WA) is valid and binding.  

4.2
It appears that if the State Elections (One Vote, One Value) Bill 2001 (C’th) was passed by the Senate and House of Representatives it would likely fail to comply with the manner and form requirements of the Electoral Distribution Act 1947 (WA).

4.3
Accordingly, the State Elections (One Vote, One Value) Bill 2001 (C’th) would likely be invalid to the extent that it would in substance make amendments to the Electoral Distribution Act 1947 (WA).

The power to legislate with respect to ‘external affairs’

1. The good faith doctrine
The concern jurists had with the external affairs power was that it could be used inappropriately by the Commonwealth to assume legislative powers it ordinarily did not have or could not have under the Constitution, simply by entering into international agreements. Some restriction had to be placed on the exercise of such a power. The restriction had to permit the Commonwealth to carry on its ordinary business, yet provide a mechanism by which statutes based on treaties made to accumulate new legislative powers or statutes inappropriately interpreting treaties as the basis for enacting the statutes, could be found invalid. The restriction comes in the form of judicial review of statute law. But the test for determining whether the Commonwealth is acting beyond its legislative power is quite complex.

In the case of State of Victoria v Commonwealth of Australia (Industrial Relations Act case)
, a majority
 of the High Court
, considered such:

It has been said that a law will not be capable of being seen as appropriate and adapted in the necessary sense unless it appears that there is “reasonable proportionality” between that purpose or object and the means adapted by the law to pursue it
. The notion of “reasonable proportionality” will not always be particularly helpful. The notion of proportion suggests a comparative relation of one thing to another as respects magnitude, quantity or degree; to ask of the legislation whether it may reasonably be seen as bearing a relationship of reasonable proportionality to the provisions of the treaty in question appears to restate the basic question. This is whether the law selects means which are reasonably capable of being considered appropriate and adapted to achieving the purpose or object of giving effect to the treaty, so that the law is one upon a subject which is an aspect of external affairs.

Their Honours went on:

Deficiency in implementation of a supporting Convention is not necessarily fatal to the validity of a law; but a law will be held invalid if the deficiency is so substantial as to deny the law the character of a measure implementing the Convention or it is a deficiency which, when coupled with other provisions of the law, make it substantially inconsistent with the Convention. 

It seems that an argument may be open as to whether using Article 25 of the ICCPR to change the WA electoral distribution is appropriate. While the Bill evinces no such intention specifically, a copy of the second reading speech certainly does. In this sense, there is a substantial deficiency in the way the law has implemented the convention.

Conclusion

While it is not appropriate to attempt to pre-suppose the High Court’s decision when looking at the validity of a new and controversial Bill such as this, there nonetheless should be sufficient notice taken of possible grounds of invalidity. In the case of the State Elections (One Vote, One Value) Bill 2001 [2002], there is a real and not remote chance of a High Court appeal to test the statute’s validity according to the constitutional principles above mentioned:

1. The states’ immunity from Commonwealth legislative power.

2. Manner and form requirements not observed by the Commonwealth parliament.

3. The good faith doctrine and the use of the external affairs power to legislate.

The Bill may have a legitimate purpose. This must however be separated from the question of whether it will infact achieve that end. Passing politically sensitive legislation such as this Bill will always mean some party will have it in its best interest to test the Bill’s validity. Taking such a course of action really begs the question of whether it is responsible legislative action when the Bill, once enacted, stands to be struck out and a good amount of public funds used to fund a political and academic battle in the High Court.
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Appendix 1: The State Elections (One Vote, One Value) Bill 2001 [2002]
State Elections (One Vote, One Value) Bill 2001

No. , 2001

(Senator Murray)

A Bill for an Act to implement Article 25 of the International Covenant on Civil and Political Rights so that elections for State legislatures shall be by equal suffrage
The Parliament of Australia enacts:
1 Short title
This Act may be cited as the State Elections (One Vote, One Value) Act 2001.

2 Commencement
This Act commences on the day on which it receives the Royal Assent.

3 Interpretation

In this Act:

quota of voters for each electorate means, in relation to a particular election for a House of Parliament of a State, the number of voters determined by dividing the total number of voters predicted to be enrolled in the State 4 years after the election by the number of electorates for that House in the State.

State includes the Northern Territory and the Australian Capital Territory.

4 Equal suffrage 
A House of Parliament of a State shall be directly chosen by the people of the State voting in electorates as nearly equal in size as possible but, in any case, not varying by more than 15% from the quota of voters for each electorate for that House with any variation between the size of electorates to have regard to the community of interest of the electorate including: 

(a) the means of communication with, and its distance from, the capital city of the State; and 

(b) the geographical features of the area; and 

(c) any existing regional boundaries, including local government boundaries.

5 Standing for judicial review 
(1) The following are entitled to bring an action under this Act in a court of competent jurisdiction: 

(a) a registered political party; 

(b) a member of the House of Parliament to which the action relates. 

(2) Subsection (1) does not limit the right of any other person under the law of the Commonwealth (including the common law) to bring an action under this Act.

6 Application

This Act applies to any State election held more than 6 months after commencement.

Appendix 2: Second Reading Speech

STATE ELECTIONS (ONE VOTE, ONE VALUE) BILL 2001: Second Reading

Senator MURRAY  (Western Australia) (3.45 p.m.) —I move:

That this bill be now read a second time.

I seek leave to have the second reading speech incorporated in Hansard.

Leave granted.

The speech read as follows—
The history of democracy is a history of combating barriers to equality. While the theory of democracy prescribes rule and participation by the people, the practice of democracy has at times been the rule of men but not women, European Australians but not Aborigines, property owners but not itinerants or tenants. These are battles for the franchise that have been won, but not easily.

Battles for equality are never easy because those who benefit from inequality will defend the indefensible. Therefore equality must become a universal principle, one that is of supreme importance. The alternative is discrimination which usually descends into disadvantage. Ultimately, the principle that in a democracy all adults are entitled to one vote of equal weight must triumph over any vested interests. 

Western Australia's electoral history records a slow and incomplete process of democratisation. Women were given the vote in 1899, although there was still a general exclusion of `Aboriginal natives of Australia, Africa or Asia'. How neatly racist that phrase is. It was not until 1962 that Aborigines won the right to vote in WA's Legislative Assembly elections. 

From 1870 there was a property franchise which restricted voting to the male head of the family and permitted plural voting. Under plural voting, each voter could vote not only in the electorate in which he lived, but also in any electorate in which he owned property of a certain value. Plural voting was abolished in the Legislative Assembly in 1904 but not until 1963 for Legislative Council elections. 

It is an interesting parallel that current moves to democratise WA's State Parliament will not include the Legislative Council despite the fact that the need for reform is greatest in that House. 

WA's electoral system remains a study in inequality. In the West Australian Legislative Assembly, non-metropolitan electorates account for 26% of voters but over 40% of the seats. There are 17 283 voters in the Mitchell electorate, but 9 415 voters in the electorate of Eyre. That is, a vote in Eyre counts for nearly twice that of a vote in Mitchell. 

In the state's upper house, the malapportionment is even more pronounced. The average number of voters per member in the Mining and Pastoral Region is 13 380. In the East Metropolitan Region that figure is 53 509. The vote of a person in the Mining and Pastoral Region is worth nearly FOUR TIMES that of an East Metropolitan voter!

This is an affront to democracy. It offends the basic one vote one value principle. 

During the last state election, the West Australian Labor Party promised to reform the electoral system should it win government. Now in office, it appears that it may be unable to get its full reform agenda through the state's upper house. 

After achieving an excellent upper house result under the current electoral system, the Greens are unfortunately advocating the retention of malapportionment for that house. Incongruously, they support changes to abolish malapportionment in the lower house in which they have no members. This is despite the fact that malapportionment in the upper house is far more pronounced. 

Supporters of the status quo argue that rural voters are entitled to the greater voice that the existing malapportionment affords. Senator Lightfoot argued in a recent letter to the Collie Mail (19/7/2001):

“Reducing the number of rural electorates would make the rural voice irrelevant to parties like Labor, the Democrats and Greens who are cultivating anti-rural policies. Most of us know that our standard of living still depends to a very large degree on our natural resource based industries. We also know Labor and their allies are willing to impede land-based development through green and Aboriginal politics despite the impact it has on all of us, but especially the rural population.”

That the Democrats are engaged in the cultivation of any anti-rural policies is palpably untrue. Regardless, Senator Lightfoot would like to see a minority singled out to enjoy greater voting power. After all, the argument goes, rural voters are a group whose interests are not adequately taken into account by the political process.

But how do you choose which minorities to give these special rights to? Why not give aborigines or the greens a weighted vote? Historically, their voice has been drowned out by a majority insensitive to their interests. Or what about the homeless, the poor or the unemployed? How about women or the disabled, young men or those without tertiary education? Where would it ever stop? How do you develop criteria to determine which minorities should be given a weighted vote?

Senator Lightfoot only offers the group with whom he sympathises most, rural voters- those who oppose the `green and Aboriginal politics' which Senator Lightfoot criticises. At least part of the argument seems to be that rural voters should be given greater voting rights because he likes their politics. A more anti-democratic notion is difficult to imagine. 

Eight out of Australia's nine legislatures broadly comply with the one vote one value principle, but the establishment of the principle as a matter of federal law would place a check on the future re-establishment of any inappropriate electoral privilege. If one vote one value is good enough for the eight other legislatures and their political parties, why is it not good enough for WA? 

This bill, like the principle behind it, is very straightforward. In short, it provides that the one vote one value principle must be observed in state and territory elections as closely as possible. 

The bill applies to both houses of state parliaments in those states that have bicameral legislatures. The mechanism set out in the bill is based on the recommendations of the WA Commission on Government (Report No. 1, p. 302 & p. 342). 

A quota of voters is calculated by dividing the total State enrolment, projected four years in advance, by the number of electorates. Each electorate must be as nearly equal in size as possible but, in any case, not varying by more than 15% from the quota of voters with any variation to have regard to a variety of factors.

The overriding factor is the community of interest in the area. Other factors include the means of communication with, and its distance from, the capital city of the State, the geographical features of the area and any existing boundaries, including local government boundaries. 

The right to seek judicial review of matters raised under this bill extends to, but is not limited to, registered political parties and any member of the House of Parliament to which the action relates. 

This bill provides federal Labor with the opportunity to demonstrate that it shares the commitment to democracy displayed by the Gallop Labor Government in Western Australia. Unfortunately, the WA Government does not have the numbers it needs to get its full reform agenda through the Legislative Council. This leaves it to the Federal Parliament to ensure that the democratic rights of Australian citizens are observed.

Since the 60's the Labor Party has been particularly strong about the principle of one vote one value, first introducing legislation in the Federal Parliament in 1972/3. In recent years the ALP has taken the matter to the High Court with respect to the West Australian electoral system. They should therefore be expected to support this move to enshrine the one vote one value principle in federal legislation. 

During the 70's, 80's and 90's the principle of one vote one value, with a practical and limited permissible variation, was introduced to all federal, state and territory electoral law in Australia, except in WA. As far back as February 1964 the US Supreme Court gave specific support to the principle. 

No doubt, some will characterise this as unwarranted interference in state matters by the Federal Parliament. This is not so. Australia is a signatory to the International Covenant on Civil and Political Rights, Article 25 of which confers the right `to vote and be elected at genuine periodic elections which shall be by universal and equal suffrage.' 

We have an obligation in international law to ensure that basic standards of democracy are observed throughout Australia. It would not be appropriate for the Federal Parliament to set out every detail for the conduct of state and territory elections. However, it is appropriate for our national Parliament to exercise the external affairs power in s 51 (xxix) of the Constitution to ensure that a basic standard of democracy exists throughout the country to bring us into line with our international obligations. 

Australia is an advanced democracy. We have come a long way in eliminating electoral privilege. Far from the days when huge sections of the community were denied the right to vote, it is now accepted that the franchise should extend to all but a very few adults. Equally important is the principle that all votes should carry equal weight. It is untenable to resolutely defend the right of all Australians to vote while at the same time supporting a system whereby the votes of some count for up to four times the votes of others.

I commend this bill to the Senate.

Debate (on motion by Senator Calvert) adjourned.
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